




THE 


LAW OF TRANSFER 

IN BRITISH INDIA 


BEING 

A COMMENTARY. ANALYTICAL. CRITICAL. AND 
EXPOSITORY ON THE TRANSFER OF PROPERTY ACT 
{Act IV of 1882, as amended to date) 


BY 

H. S. GOUR, M.A.. D.C.L.. LL.D., 

OK TH» INNER temple: ESQUIRE; BARRISTER -AT-LAW 
AUTHOR OK THE PENAL LAW OF BRITISH INDIA. 


IN THREE VOLUMES. 

VOL I. 

(Genera.!. Principles and sales ; ss. 1 — 57 .) 

Fourth Edition. 

(Revised and Enlarged). 


CALCUTTA': 

THACKER, SPINK AND CO. 
1 . 915 . 



PRINTED BY 

THE LAW PRINTING HOUSE» 
MOUNT ROAD, MADRAS. 



PREFACE TO THE FIRST EDITION. 


09 all Acts of the Indian Legislature, none has required such a careful nursing 
at the hands of the most leading jurists of the day as the TkansfBR OP 
Property Act, 1882. Not long after the policy of codification had been 
sanctioned by the Secretary of State in Council, and none too soon as would 
appear from the chaotic state of the law, at least on the subject of mortgages, 
commented upon by ' the Privy Council in Thumbusawmy' s case^ (1) the 
Government of India appear to have taken steps to legislate, and consequently 
in 1870 a Commission was appointed in England to draft a Bill embodying 
the fundamental principles of the law relating to immoveable property. This 
Commission, composed of Lord Romilly, M. R., Sir Edward Ryan, formerly 
Chief Justice of Bengal, Lord Sherbrooke, Sir Robert Lush, Sir John MacLeod 
(the distinguished Madras Civilian who helped Macaulay in framing the 
Penal Code), and Sir W. M. James, drafted a Bill which was sent down to 
this country for legislation. On its arrival it was then subjected to repeated 
alterations, after which it was ushered into the Legislative Council in 1879. 
For three more years the Bill served its apprenticeship and received many 
finishing touches from the hands of eminent Judges like the Right Hon’ble 
Sir Richard Garth and Sir Raymond West, until it was finally enacted into 
law on the 17th February 1882, 

The subject which had required the collaboration of so many eminent 
jurists is by no means easy. Indeed it was universally regarded as a subject 
which presented to the draftsmen the utmost difiQculties, and it is certainly 
not the fault of its framers if the enactment is found to be still in places 
inaccurately worded, or is not more comprehensive and complete. 

As it is, the Act has been found to be eminently workable and suited to 
the every-day requirements of legal life. But an Act which professedly 
condenses within the space of 137 short sections the whole law of Real Pro- 
perty, which in England occupies several portly tomes, can but scarcely fail to 
be anything but somewhat abstruse and aphoristic. Such an Act, therefore,’ 
would seem to require a careful and exhaustive commentary, and it is 
apprehended, a commentary, which besides elucidating all the difficult problems 
foreshadowed in the Act, also deals with the law in its practical application to 
the varying circumstances of an ever-growing complicated society. Indeed the 
sections of the Act may be regarded as. so many enunciations of propositions 


(1) I. li. R.mI Mad., 1 (23), P.O. 
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all of which are founded upon reason or some well-known principle of equity or 
public policy. To a student of law the bare remembrance of these sections 
would not import much without the intelligent apnreoiation of the principles 
upon which the different sections are pivoted. To a practising lawyer such 
a knowledge is not only essential but indispensable, for in the words of Lord 
Coke it is generally true “ that the law is unknowm to him that knoweth not 
the reason thereof, and that the known certainty of the law is the safety of 
all,”(l) or as Lord Bacon said, these principles are these Icqum leges essential 
to the true understanding and proper application of the law, whereof some 
claim from us instinctively, as it were, recognition as if they had been “written 
with the linger of Almighty God upon the heart of man.”(2) 

It cannot he denied that while there are inaay advantages in favour of 
codification, one serious, albeit ineviiahle, drawback of a codified law is its 
tendency to encourage snippety and incoherent study. Sfich a study is no doubt 
useful for what the Germans significantly call hrodstudien, but it is not conducive 
to great or lasting results. Indeed it may be generally stated of all aphoristic 
teaching that it has the general tendency to cramp research and endow dicta 
with a glamour of innate truths which disguises from the learner the bed-rocks 
of those very truths to which they are no more than allied by a remote kinship. 

The plan of the work may be said to be the outcome of this conviction. 
While the work has been allowed to assume the form of a commentary mainly 
on the Act, and the discussions have been accordingly arranged according to 
the subjects of the several sections, the entire work has been so planned as to 
facilitate at once the work of a careful study as well as a hasty reference. With 
these two-fold objects in view the commentary on each section has been 
preceded by three articles under the headings of “ Analogous law,” “ Principle,” 
and “ Meaning of words.” The object of the first is to collect in one place 
under each section all the cognate sections of the Indian Acts and their English 
prototypes, to trace its genealogy and to show the relationship it bears to the 
corresponding sections of the other Indian enactments. It. is apprehended that 
this arrangement will not only materially assist the reader in pursuing a more 
logical and systematic study of the subject, but will also enable him the more 
easily to hang upon his memory the various sections when they are so presented 
in the company of cognate rules with which he may be already familiar. 
Under this head, it has also been the object of the work tof point out whether 
and if so bow far the several sections are founded upon English law, and in ^ 
what important particulars the two agree with or differ from each other. 
Where the two laws were coincident, cases have been freely drawn upon from 
the English precedents, and thus the commentary has been considerably 
enriched by apt illustrations thqs afforded, but where the Indian law has 
differed at all, a danger signal will be found there prominently hoisted up to 
r prevent the unwary from stumbling into its pitfalls. After “ Analogous law,” 

(1) l Just. Epil. (2) *8ee Calvin’s case, 7 By>., 126. 
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the Principle, ’ or reason of the rule is next stated, as far as possible, in 
clear and non -legal language. This will, it is hoped, not only enable the 
reader to obtain a more permanent grasp of the law, but will also enable 
him to appreciate its reasonableness and thus extend its usefulness to a 
variety of oases. The third article on the “ Meaning of words ” may be said^ 
to be the commentary in brief, and in this the principal words and phrases of 
oaoh section are concisely explained and elucidated. After this follows an 
analytical exposition of the law founded upon all the reported and unreported 
but printed oases of the several chartered and unchartered High Courts, the 
English cases and such other references as appeared to be necessary. It is 
believed that the commentary will be found in this respect bo be exceptionally 
exhaustive. In this exposition the oases have been throughout cited from the 
actual reading of the reports and not from the mere placita prefixed to them, 
and in fact, wherever possible, the Judges, ipssissima verba have been in- 
corporated into the text, thus obviating, it is hoped, in many cases a reference 
to the actual authorities. With the requirements of the legal practitioner in 
view, who usually cares more for the result than for the process by which it 
has been arrived at, long discussions have been as far as possible eschewed, 
.all controversial points being stfrted in as concise a way as was consistent with 
clearness. 

An introduction containing a great deal of cognate matter, and giving a 
short history of Property, its origin, and the law regulating its transfer is 
also added. 

And with a view to complete the law of the Transfer of Property and as 
its necessary adjunct, select forms of transfer have been collected towards the 
end of the book, which, it may be hoped, will not only assist materially in 
drawing up deeds, but may also be not a little useful in construing them. 
The work closes with a full repoit on the Act made by the Law Commis- 
sioners and by the Select Committee, as well as of the discussions in the 
Legislative Council at the time of the passing of the Act and its subsequent 
amendments. 

Finally, every attempt has been made to make the volume complete and 
exhaustive, but it was not possible in a work of such magnitude that the 
author may not have occasionally tripped both as to doctrine and diction ; 
but all that he can plead in self-defence is that he had to labour throughout 
unaided and at a considerable pressure. But whatever may be found to be 
the shortcomings of the book, tho author trusts that it may still appeal to 
congenial minds who may find it occasionally useful as a vade-mecum, if not 
as a work of reference, in spite of its blemishes. 

H. S. G. 

I6ih March, 1901. 



PKEFACE TO THE SECOND EDITION. 


The first edition of this work was published in March 1901, and though it 
was exhausted in a few months, and a new edition called for, advantage has 
been taken of the opportunity thus atiorded to overhaul the text in the light 
of further research, the result being presented in the two volumes now being 
published. 

Although the first edition consisted of about 700 pages, the first volume 
alone of this edition has outgrown that limit. Even as it is, it has not been 
allotted more space than was found necessary to adequately deal with* the, 
subject with its numerous intricate but essential ramifications. When the 
whole work is completed, it will, I trust, be found to be a complete repertoire 
of all the living case-law, English and Indian, on the subject ; and I hope it •* 
may even prove to be a contribution in some degree helpful in the solution of 
problems yet untouched by judicial decisions, or upon which they are 
oonfiloting. 

As the work is not merely a commentary, but an attempt at exposition of 
the law relating to transfer, the new title bestowed on it seemed the more 
appropriate. I have, however, preserved the scheme of the first edition. 

The references to cases have been brought down to September, 1904. 


15th September 1904. 


H. S. G. 



PREFACE TO THE THIRD EDITION. 


THE^^apid exhaustion of the last impression of this volume has left the author 
onij" two alternatives — a re-print or a new edition. The re-print of a new work 
on a subject on which the case-law has been accumulating with giant strides 
would have necessitated an unwieldy addenda now absorbed in the 73 pages of 
additional matter worked into the text. A new edition had, therefore, become 
indispensable, and the thorough revision made in the text will, the author 
trusts, otherwise justify its issue within a year of the completion of the work. 

Purchasers of the last edition, however, owe a word of explanation from 
the author. When that edition was under preparation the author bad estimat- 
ed the matter in hand to go into two volumes and an announcement was 
accordingly made to that effect. But as the work of revision progressed it was 
soon discovered that the issue of the work in two volumes would not only 
make an inconvenient division of the subject but would also add to their bulk 
and greatly delay their completion. He had, therefore, to sanction the issue of 
the work in three volumes, but be made representations to the publishers for 
reduction of the price, though they did not find it possible. 

The plan adopted in the present edition has undergone little change from 
that describ d in the preface to the fiist edition, and the considerable addition 
to the bulk and volume since made is due to the closer examination and more 
minute treatment of the subject-matter therein dealt with. In this respect the 
present edition differs as much from the last, as the latter differed from its 
predecessor. 

The text and addenda contain all decisions reported up to the present 
month. 


bth October 1907. 


H. S. G. 




PREFACE TO THE FOURTH EDITION. 


The tost of this edition has been again revised, and in parts enlarged, and 
the cases brought down to the latest date of its publication. 

The bare texts of the Eegulation of 180.6. the Transfer of Property Act, 
and its prooessual sections now relegated to the Code of Civil Procedure, for 
convenience of reference, preface the commentary, while in order to make 
each volume, as far as possible, self-contained, a separate Table of Cases and 
Topical Index have been added to this Volume which, with the added Comment- 
ary of a hundred pages, has now increased to a dimension which causes some 
apprebensiou as to the size of the ensuing volumes — specially the second which 
deals with an important branch of the Law of Transfer. Bat the increase 
was inevitable and though every e£fort has been made to keep out extraneous 
matter, it would have been incompatible with the scheme of the work to 
ignore subjects which form an integral part of the Law of Transfer, though 
they are usually omitted by mere annotators of the Act. 

1st September, lull. H. S, G. 


NOTE TO THE REPRINT. 


This is merely a reprint of the Fourth Edition to which, however, an 
Addenda is added bringing the citation to cases down to the close of last year. 


25ih January, 1915. 


H. S. G. 
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INTRODUCTION. 


1. The term ** property is nowhere defined in the Act. It appears that 
^ the Law Commissioners had intended to define the term in 

psvty^ ^ words of the New York Code, in'whioh it is thus defined : — 

^ *'The ownership of a thing is the right of one or more 

persons to possess and use it to the exclusion of others ; the thing of which 
there may be ownership is called property." (^) This definition in itajurn ia 
founded upon the Roman notion of dominium or proprieias, which in tne Civil 
law was nothing more th%n the aggregate of rights which constituted ownership ; 
dominium id est proprietas, says Naratius. This subjective conception of 
property is however, in no way in conformity with the notions of English 
jurisprudence, in which the term receives a dual significance of a legal 
concept and a thing. As a legal concept it ia a right over a determinate thing, 
indefinite in point of user, unrestricted in point of disposition, and unlimit^ 
in point of duration." (^1 In this respect Austin's conception of property 
closely corresponds with that of the Hindu Sage Jimutavahana who defined 
ownership to be the absolute use of a thing according to the pleasure of the 
owner." Similarly in the French Code, property is defined to be “ the right 
of enjoying and disposing of things in the most absolute manner, provided they 
are not used in a way prohibited ny the laws or statutes." By Ahrens pro- 
perty is defined to be a material thing subject to the immediate power of a 
person. (6) In all these definitions, it will be noticed, the description of the term 
is confined to either its subjective or objective conception.|^roperty consists in 
either certain rights over a thing, or a thing over which certain rights 
exist. But it is conceivable that the rights may not in all cases be indefinite 
in point of user unrestricted in point of disposition or unrestricted with 
regard to the rights of others whose enjoyment is postponed. For 
example, the interest of a lessee or of a mortgagee in property is 
commonly spoken of as property, though in strict parlance such an 
interest would not be regarded in law as property according to the view of 
modern jurisprudence. There are at least six other connotations of the term, 
.which, however, need not be here adverted to. In Indian enactments there 


(1) § 176. 

(2) De acquirendo rerum Domino D. 41. 
1-18. 

(8) 3 Austin’s Jurisprudence, p. 217. 

(4) Mandlik’e Vyavabar Mayuka, 81, note 1 

(5) Att.644, Oode Napoiean; “Ledroit de jour 
at disposer des ohoses de la maniere la plus 
absolae pourvu g’onne’n faises pas an usage 
prohibe par let lois ou par les reglements.** 

(6) Un bien material sujet au pouvoir 
immediat d'uoe personne.” Abrena, oours, 
11-U7. 

(71 Austin has oolleoted the various mean- 


ings of the term : (1) In its strict sense as 
denoting a right — indefinite in point of user, 
unrestricted in point of disposition, and 
unlimited in point of duration over a deter- 
minate thing. (2) A right indefinite in point 
of user, but limited in dumtion (a.p., a life 
interest in immoveable property). (8) Agosed 
opposed to a right of possession : in this sense 
the term "right of property” even inoludes 
servitus, (4) In the language of the olassioal 
Roman Jurists, the term propriefas ift tv 
protestas or dominium has two prinoipai 
meanings. It is either a right indefinite in 
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can be no doubt that the term is intended to bo used in its wider sense as includ- 
ing not only the property strictly so called, ^but also any interest or right 
therein, — jus in rem to use the language of tbe^classical Homan jurists. 

2. In the Act also the term appears to have been used in the latter 
acceptation (§ 175). And the term has been so described in the General Glauses 
Act and other Acts of the Indian Legislature, But the definitions as 
given in the several Acts are all by no means consistent with one another and 
will not bear close scrutiny. Indeed, no two definitions of the words 
“moveable’-' and “ immoveable property” as defined in the several Acts, precisely 
agree. (§§ 61 — 70). 

3. The primitive conceptions oi property were as crude as they were 

imperfect. Indeed, it is necessarily so with all embryonic 
Origin of pro- conceptions which only in course of time assume definite 

form and shape. It is conceivable that the primitive man ' 
had no conception whatever of anything which we may designate as dominium 
or proprietas. Such a man wandering at large and free to occupy or possess 
whatever ministered to his wants or suited his fancy, had little reason to be 
reminded of his rights and their correlative duties. It is only when society 
outgrew its primeval simplicity that a conception of property would begin to 
assume importance. In the golden age of the poets there would be no neces- 
sity for individual ownership, and communion of goods and property would 
appear to be tbe rule : erant omnia communia et indivisa omnibus, veluti unum 
cunctis patrimonium esset. (5) This primitive state of existence is still to bo 
found in the backward regions, still uncontrolled by man, where the savage 
wanders at large and treats himself to what he finds subservient to his wants 
in his immediate vicinity. It is by no means certain whether tbe outcome of 
such a state of existence is invariably the same. It may be that in some 
countries the gregarious instincts of man would assert themselves in forming 
strong family ties or tribal units. It is thus that in archaic society family and 
property were regarded as inseparable terms. The two forces which have always 
exercised their most potent influence upon man are tbe love of procreation 
and of food. The love of procreation is born with map and brings him in 
affectionate contact^ith the other sex, and thence with the other members 
of his own species. His craving for food brings him in contact with the 
rest of the animate and inanimate world. Tbe one would in course of 


poiot of user, over a determinate thing — or, 
generally, JUS in rem. In the first sense it is 
opposed to servitus ; and these form two 
divisions of rights availing generally against 
the world. In the second or larger and vaguer 
sense, it includes all to which in the first 
sense it is opposed ; all rights not coming 
within the description of obligatio. (5) In 
English law, the term “ property ” is not. 
unless used vaguely and popularly, applied to 
immovables. In the case of moveables the 
term is used for what the Roman lawyers 
called dominium, (6) It is applied to rights 
in rem over or in persons, but not to others. 
Originally tight of the master in tbe slave 
was called dominium, from which the term 
was subsequently enlarged in its meaning. 
(7) Another meaning is the aggregate of a 
man’s faculties, rights or means. It is tant- 
amount to the term estate and effects’* or 


perhaps to the term ''assets,'* (8) In the 
largest possible meaning it means legal rights 
or faculties of any kind, as when we talk of 
the institution of property ; or of security 
to property as arising from such a form of 
Government, or the like. The term “ pro- , 
perty” here means the legal rights in the* 
largest sense. — Austin’s “Jurisprudence,” IT, 
pp. 817-821. 

(1) For fuller information see §§ 174—177, 
post, 

(2) Ss. (5), (6), Act 1 of 1868 ; s. 3 (25), 
Act X of 1897. 

(3) E,g,, 8. 3. Registration Act (III of 
1877) ; 8. 22, Indian Penal Oode (Act XLV of 
1860) ; 8. 3, Indian 8ucoe8sion Act (X of 
1865). 

(4) Nathu V Nand Bam, 8 B. L. R., 528, 

(6) Justin, oh. i, 1, 43, 
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timd create family and feudal ties, and the other would equally create 
notions of property. Indeed, it would perhaps be more correct to say that in 
the archaic state of existence whatever the rude man 
(1) Ocoopatio. could seize and capture was his property, whether it be 
a woman or a slave or an article of food. In a state of primitive existence, 
man would make no distinction between the one and the other. ''The 
household” writes Dr. Hunter, " was the foundation of Boman social 
organisation. The father of the household [pater familiae) alone possessed 
legal rights. His house was his castle, and within his family he was absolute 
monarch. The family included all the father's legitimate descendants, all 
females that had married any of the male members of the family, and all 
persons adopted into the family. Over all the members, he exercised judicial 
powers! He was also high priest of the family. The position of the wife was 
one of complete subjection. As wife she was in the hand bnanus) or power 
of her husband : as member of the household she was legally her husband’s 
daughter (in loco filice). The power of the father [patria potestas) over his 
dependants was absolute. He might punish any of them — even a grown son 
that had filled the highest offices in the state — in life and limb. He might 
even sell his son in slaveVy — slavery if to a stranger, quasi- slavery if to another 
Boman citizen.” And this description applies to a state of society which was 
the result of many centuries of social evolution. This primitive conception of 
family life would appear to be true not only as regards Borne, but other nations 
as well. ‘Speaking of the Cyclops, by which The poet perhaps intended to moan 
distant and loss civilized people, Homer wrote in Odyssey : " they have 
neither assemblies for consultation nor themistes, but every one exercises 
jurisdiction over his wives and his children, and they pay no regard to one 
another.” It is from these isolated groups that clans are in course of time 
evolved. As the patria potestas slackens, or the pater familias dies, the 
once united family is disintegrated, and new families evolve. Affiliation as 
by marriage and social intercourse would further conduce to the same end. 
It is thus that out of the original impulses of man families are formed 
and tribes are constituted. " First of all,” writes Guizot, the historian, 
" let us take feudalism in its most simple primitive, and fundamental 
element, let us consider a single possessor of his fief in his domain, and 
let us see what will become of all those who form the little society 
around him. There he constructs what he will call his castle. With whom 
does he establish himself ? with his wife and children ; perhaps with some 
freemen, who have not become proprietors; these attach themselves to his 
person, and continue to live with him at bis table. These are the inhabitants 
of the interior of the castle. Around and at its foot, a little population of 
colonists and serfs gather together, who cultivate the domain for the possessor 
of the fief. ('^)” And we find a similar description given of the ancient gentiles. 
" The union of several households constituted a clan (gens). The successive 
elevation of sons to the rights of independent house-holders would soon result 
in the existence of a number of households more or less closely related by blood, 
claiming (even if in some oases no longer able definitely to trace) descent from 
a common ancestor, called by a common family name, celebrating common 
religious rites, and cherishing many other interests with a markedly common 
feeling. Such a group of household was a gens, and the members were 
gentiles. Although at first exclusively related by blood, and jealous of the 
admission of strangers, the members of a clan did not always, or perhaps very 


(1) HuiiUk’s Roman Law, p. 5. 

o 


(2) Hunter’s Boman Law, p. 102. 
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long, continue so ; the intense desire of family early prompted the system of 
adoption, which, however, was guarded by a ceremony of a public and religioue 
character ; but the fiction of blood relationship was to a late period consistently 
maintained. ** The clans were the most primitive element in Roman Society, 
and the clan’s lands must, in the primitive period of joint nossession, have been 
the smallest in the division of land. ” At the same time the clanships were 
from the beginning regarded, not as independent societies, but as integral parte 
of a political community. ” (^) This description, though intended to describe the 
primitive condition of ancient Rome, is equally applicable to the archaic 
Society of ancient India. ** There are in the history of law ” observes Sir 
Henry Maine, “ certain epochs which appear to us, with such knowledge as we 
possess, to mark the beginning of distinct trains of legal ideas and distinct 
courses of practice. One of these is the formation of the Patriarchal Family, a 
group of men and women, children and slaves, of animate and inanimate property, 
all connected together by common subjection to the paternal power of the chief of 
the household. I need not here repeat to you the proof which I have attempted to 
give elsewhere, that a great part of the legal ideas of civilised races may be 
traced to this conception, and that the history of their development is the 
history of its alow unwinding.” (3) This was written specially with reference 
to the early social conditions of India. 

4. The continuance of the Patriarchal system would hardly have been 
Law and Reli- Possible for l^g, wore it not engrafted upon religion. 

’ Indeed, roligioff^and law are found so closely welded in the 
early writings that the two were for a long time regarded as 
wholly indissoluble. Thus, for instance, Cicero claimed knowledge of law as 
essential for the due performance of the duties of a pontiff, and Ulpian, the 
last of the classical jurists, even went so far as to regard lawyers as in a 
sense priests. 1^) The secular and sacerdotal offices were in early times invariably 
combined in the same person. The head of the family was invariably its 
priest. Nothing dominated the actions of the primitive men, whether Roman, 
Aryan or Greek, so much as religion. Inspired by the awful phenomena 
presented by Nature, and fixed by the zeal wffich ity inscrutable mysteries 
presented, the curiosity and casuality of man could, failing their solution, only 
find harbour in mysticism and devotional rituals. The mysteries of nature 
were so great, its terrors so real, that the simple savage naturally believed in 
the all-pervading presence of good or evil spirits which he adored, with a view 
to please or pacify them with equal impartiality. It is to’this that is primarily 
due the respect which the primitive man felt for the pater familias. The 
latter had lived and seen much more of the awful majesty of Nature and so 
deserved respect of the younger people. He was accordingly naturally 
constituted their priest. He was supposed to be inspired, if not actually 
wielding more influence with the gods, and his behests durst not be disobeyed. 
“The regal period” writes Hunter, “was marked by very strong religious feeling, 
expressed in simple and inexpensive ceremonies and ritual. Nothing could be 
done in private or in public life without consultation of the gods. “ The whole 
of nature was to the Romans pervaded by divine power. A simple spear — 
even a rough stone — sufficed as a symbol ; a consecrated space, a sacrificial 
hearth as temple or altar. For 1?0 years it is said. Rome knew no religious 


(1) Hunter's Roman Law p. 6. 

(2) Mommsen Roman History, Bk. 1, Oh. 
Ill, p. 38. 

(3) Maine's Village Communities, p. 15. 


(4) De Leg. II, 19. 

(5) 2 Austin's J urisprudence, 680. 

(6) "Jus est ars boni , et ssqui, oujns ineiito 
quds not saoerdotes appellet.** IMg., l-l. 
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images/ Every temple had a priest to perform the saored rites, as well as 
4 sacristan ; but every Magistrate, in the course of his official duties, and every 
private citizen, within his own house, performed religious rites. A few public 
priests were held in high reverence. There were three colleges or guilds of 
priests or rather of professors of theology — the pontiffs, the augurs, and. the 
fetials. The pon^tiffs were the most intimately connected with the law. In 
the earliest times they were in exclusive possession of the civil as well as of the 
religious law. They alone regulated the calendar, and determined the dies fasti 
nn which alone legal business could be transacted ; they alone were in posses- 
sion of the technical forms according to which law-suits must be conducted, 
thev convoked the assembly of the wards when wills were to be received or 
adoption iarrogatio) was to take place. In some oases of deep moral offence 
they might pronounce sentence of death ; but a right of appeal lay to the people. 
In spite of the intensity of Boman religious feeling, the reli^on of the state 
was always absolutely subject to the political authority." 


S. It was from the necessity of religion that females were excluded from 
the line of succession. Being inferior to man in strength 
females." ^ presumably in intellect, their claim to officiate at the 

family worship was, of course, easily ignored, and their 
exclusion from participation in the family estate would then follow suit, 
Again, it is owing to this conception of religion and its duties that the rule of 
primogeniture had to be adopted by th^ lDi|i>- Germanic nations. Every tribe 
and household had its own especial god who could only be propitiated by the 
due performance of especial ceremonies. And so closely were these ceremonies 
associated with each family that if, after the death of the father, the brothers 
wished to divide the heritage they were permitted to do so, but only on condi- 
tion that a new religious ceremony would be accomplished. 


In India, the same dominating influence of religion is throughout percenti- 
ble. To a Hindu religion has always been the first condition of existence. The 
orthodox are enjoined to live this life so that it may lead to everlasting 
beatitude. The life of a householder is not condemned, but is, on the other 
hand, recognized as a distinct step in the advancement of the purpose of life 
which is happiness in this world and the next. To attain to this state, a man 
must beget a son, so that his happiness in the two worlds may be assured: '*By 
a son, a man obtains victory over all people ; by a son’s son, he enjoys immor- 
tality ; and, afterwards by the son of that grandson, he reaches the solar 
abode. It was conceived that as a man requires nourishment to eke out 
his existence in this world, so does he in the world unseen. Some one must 
therefore be left behind in this world to minister to these wants: Oh, my 
father, if I live, thou shalt receive rich banquets, but if I die thou shalt go 
without thy share of savoury repasts with which the dead are nourished." (6) 
These words put into the mouth of Orestes aptly describe the longing and desire 
of the ancient, as also the modern Hindu. The value of a son consists in that 
he nourishes the disembodied soul of his father, and thereby perpetuates his 
spiritual existence. A soul without such pabulum would wander about famished 


(1) Thene*B Roman History, Bk. 1, 
Uh. xiii, p. 119, 

(9) Hunter’s Roman Law, p. 10. 

(8) The ezolusioD of women from royal 
Buooession seems to have been in later days 
justified on the ground of publio polioy. 
Sir H. Udine’s Earl)^ Law and Custom, 


pp. 167. 168. 

(4) M. de Ooulanges, oits Antique. 

(6) Manu, 0. 9. v. 137, and so in v. 138 
Manu says : “ Since the son delivers (trai^ate) 
his father from the hell named put, he was, 
therefore, called puUra by Brahma himself.’* 

<6) ^sohylua Oheeph. 489, 488. 




vi 


INTRODUCTION. 


and forlorn through a world against whioh he had made no provisioD.(l) U 
is the same sentiment which urged the shade 6f the fallen Patroolus to appear 
before Achilles in vision and chide him for not having attended to his funeral.t^^ 

6. A daughter cannot take the place of a son, for as soon as she is married 

'her connection is out off from the family whioh had given 
daughter’s exclu^- hirth, and she then belongs to another family. In plain 
liooT language while the son carries the name of the father, the 

daughter upon marriage can no longer be trusted to 
do the same.(^) It was therefore desirable at all events to have a son, and 
if the man be so unfortunate as not to get one of his own, he was 
allowed to make one bv adoption. Even a second marriage, otherwise 
reprobated, was permissible in the hope of begetting a son to continue 
the lineage.(^) The deceased ancestor if properly taken care of became 
a Pitri or a deity. Of all ceremonies necessary for his elevation to this rank 
none was so important as the funeral obsequies. ** Ancestor-worship,” says 
the learned author of the “Early Law and Custom,” is still the practical religion 
of much the largest of the human race. We who belong to Western civilization 
are but dimly conscious of this, mainly on account of the Hebrew element in 
the faith of Western societies.” W Such sacrifices were not unknown to the 
Hebrews, and indeed with but slight variation such offerings are in vogue 
up to date among all nations. “With happy auspices and purifications thou 
bringest the offerings and dost preaient them, in spring, summer, autumn, and 
winter, to the Dukes and former Kihgs. And they say, ‘ we give to thee, we give 
to thee myriads of years, duration unlimited.* ”(7) And is this not but a 
prosaic version of that love which animates the deed and endows it with feelings 
and appetites of the material world ? 

7. Thus then religion and the gregarious propensities of man contributed 

Genesis of th maintenance of the patriarchal system. In those far- 

Law’o? Property. ^ off days the needs of man were not many. And the early 
history of property was therefore necessarily of slow develop- 
ment. (8^ Examples could, if necessary, be multiplied to show what must now 
appear "o be almost a self-evident proposition that the primitive man, as such, 
had no need to ear* mark anything as his own. Of him it could truly be said 
that he was the master of all he surveyed, his rights there was none to dispute. 
But as in response to the desires and promptings of human nature 
individuals grew into families and families into tribes, the necessity of some 
mode of Government became necessary. For a time the will of the head of the 
family or clan would no doubt be regarded as supreme. t®) In course of 


(1) Cf. Aen. VI, 326 ; Juv. Ill, 267. 

(2) The Iliad. 

(3) Manu, 0. 5, v. 156. 

(4) lb., p. 106. ^ 

(5) Sir H. Maine’s Early Law and Custom, 
p. 58. 

(6) Psalm, ovi. 28 ; Deuteronomy, xxvi, 
14. 

(7) Dr, Legge’s Shib King, Sacred Books 
of the East, Vol. Ill, pp. 348, 349. 

(8) In an iconoclastic essay on **The 
origin of property in Land ” by De Contangos 
the eminent French constitutional historian 
combats the theory of communism as the 
n^ary stage in the history of property. 
#^e only conclusion to whioh we are 


brought by this prolonged examination of 
authorities is that community in land hag( 
not yet been historically proved.” lb,, p. 
148. It may be stated against the conclusion 
that it ignores entirely the evidence afforded 
by ethnological and other cognate sciences. 

(9) See Maine’s Ancient Law, p. 125. 

[** The partriarohal authority of a Chieftain 
is as necessary an ingredient in the notion of 
the family group as the fact (or assumed fact) 
of its having sprung from his loins ; and 
hence we must understand that if there be 
any persons who, however truly included in 
the brotherhood by virtue of their blood 
relationship, have nevertheless th facto .with- 
drawn themselves from the empire of ite 
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time usages would arise out of the praotioes of each oommunity which would 
grow in weight and uniformity ^ith time, and would then be finally moulded 
into law. And as the wants of man grew and could not be satisfied Without 
labour, the idea of property or ownership would be generated, for no man 
would allow another to participate in the fruit of his toil unless he was bound 
to him by a family or feudal tie. And whether the natural condition of 
mankind was of war of every man, against ev^y man" or of a more sociable 
nature, it is certain that the strong man would occasionally prey upon the 
weak till the latter reinforced by his clansmen and neighbours would effectively 
retaliate, teaching the strong man not to covet things which are in the possession 
of another, albeit weaker party. Thus occupatio or acquisition of property 
by taking possession of a thing which belonged to no one would be naturally 
regarded the primitive as also the most natural mode of acquisition. Originally, 
the person in possession was therefore its master, but such possession 
though tantamount to ownership could not be otherwise than transient. The 
recognition of a permanent right created by possession is clearly the result of 
the growth of legal conception. At the outset the right of possession was 
co-extensive with the act of possession ; the former was recognized as long as the 
latter lasted. In the words of Blackstone **the ground was in common, and no 
part of it was the permanent property of any man in particular ; yet whoever 
was in the occupation of any determinate spot of it, for rest, for shade or the 
like, acquired for the time a sort of ownership from which it would have been 
unjust, and contrary to the law of nature, to have driven him by force ; but the 
instant that he quitted the use or occupation of it, another might seize it 
without injustice. Thus also a vine or other tree might be said to be in common, 
as all men were equally entitled to its produce ; and yet any private individual 
might give the sole property of the fruits which he had gathered for his own 
repast, — a doctrine well illustrated by Cicero who compares the world to 
a great theatre, which is common to the public, and yet the place which 
any man has taken is for the time his own." It may be doubted whether 
this theory does not assume an amount of discretion and candour which was 
certainly not one of the characteristics of antiquity. The man who first claimed 
ownership on the strength of bis prior possession may have had to prove 
his theory by the force of his right arm. Initially the man in possession would 
be the owner if he could keep it. It was not unjust but according — 

To the good old plan, 

That they should take who have the power, 
and they should keep who oau.” (3} 


8. We have the authority of history to show that the early struggles for 
the right born of possession were bitter and bloody. It 
was only after the inutility of such a contest was made 
manifest that the struggles ceased and the doctrine assumed 
the sanctity of a law of nature. (^) The idea of absolute ownership acquired 


Growth 

^Naturae. 


oi Jure 


ruler, they are always, in the beginnings of 
law, considered as lost to the family. It is 
this partriarohai aggregate — the modern 
family thus cut down on one side and 
extended on the others which meets us on the 
threshold of primitive jurisprudence.” 16., 
pp. 183, 134. 

(1) Hobbes, Leviathan (Morley’s Ed.), 
p. 66. 

(3) Quemad modum theatrum outu com- 
mane sit, reote teneii\^ dioi potest ejus esse 


eum locum quisque ooouparet. DeFin, Bk. 
Ill, Ban., 20 ; 3 Black. Comm.. 3, 4. 

(3) Wordsworth on Rob Roy's Grave. 
Similar words were used by Brennus the Gaul 
as his justification for invading Caesium. Oft 
Holland's Jurisprudence (7th Ed.), 179 

(4) Of. Genesis, Oh. XIII : ^^Let there be no 
strife, I pray thee, between thee and me. If 
thou will take the left hand, then I wiH'go to 
the right ; or if thou depart to the right hand 
then I will go to the left.** 
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by possession was therefore the work of time, and several causes must have 
contributed to shew the reasonableness of tne rule, the fact that otherwise 
there would be innumerable tumults being certainly the most important factor.. 
Moreover, as population grew and man became more and more refined, con- 
siderable expenditure began to be incurred in making habitations commodious 
and agreeable, and farms more fertile and productive. In the case of habita- 
tions in particular, it was natural to observe that even the brute creation to 
whom everything else was in common, maintained a kind of permanent 
property in their dwellings, especially for the protection of their young ; that the 
birds of the air had nests, and the beast of the field bad caverns, the invasion 
of which they deemed to be very flagrant injustice and to preserve which 
they would even sacrifice their lives. Hence before any extensive property 
in the soil or ground was established, property was established in every 
man’s house and homestead, which seem to have been originally merely 
temporary huts or moveable cabins, suited to the design of Providence for more 
speedily peopling the earth, and suited to the wandering life of their owners. 
For the same reason, there can be no doubt that moveables of every kind became 
sooner appropriated than the permanent substantial soil, partly because they 
were more suscentible ol a long occupancy, which might be continued for 
months together without any sensible interruption, and at length by usage 
ripen into an established right ; but principally because few of them could be 
fit for UFO till improved and meliorated by the labour of the possessor which 
was recognized as affording the strongest reason for allowing exclusive owner- 
ship. (^) So long as the occupants were few and the land plentiful, the 
propriety of permanent ownership would neither be questioned nor even thought 
about. Indeed, life at such period would be preferably nomadic. But as by 
degrees the population grew, and it became difficult to migrate to fresh spots 
without encroaching upon former occupants, and the spontaneous product of 
nature was exhausted or became insufficient, then it would become necessary to 
encourage and practise agriculture by a regular connexion and consequence, and 
which would introduce and establish the idea of a more permanent pronerty in 
the soil than had hitherto been received and adopted. It was clear that the 
earth would not produce her fruit in sufficient quantities without the aid of 
tillage, and thus the necessity and reason for exclusive ownership became 
apparent. The progress of agricultural knowledge, skill and invention are only 
compatible with the existence of rights in land. For who would care to bestow 
labour and capital upon a soil from which he may be at any time ousted by 
stronger force. Truly then, has Bentbam observed that property, is the 
creature of law, for without its recognition by law there could be no such 
thing as permanent ownership, which is the mainspring of human progression. 
Even those who assert communism to be the ideal state of existence have to , 
postulate a due limitation of the numbers of the community and universal 
education. ^3) 

9. But while property by occvpatio was thus established certain limitations 
dictated by common sense or public policy bad to be placed upon its enjoyment. 
These limitations will, however, be discussed by and by (§§ 29 — 31 post). 
Similarly to the acquisition of rights by occupatio, certain exceptions were 
necessarily dictated. A man was entitled, as bas been before observed, to 
annex to bis own use a thing which belonged to nobody, a rule implied in the 
maxim — Qui prior est tempore potior est jure, W 

(1) *9 Blaok, Oomm.t pp. 1,5. (3) Mill’s Political SooDom^r (People’s 

•^9) Principles of the Civil Code, Ob. VIII, Edition), p. 199. ^ ^ 

Bowring's Edition, Vol. 1, p. 806. (4) "He bas tbe better title, who has first in 
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10. But this maxim though histdrioally true, has now been oonstderably 

restricted in fbs application by the advance of civilisation, 
fled^v^ooi^s™lon* international laws, and by the civil and exclusive 

^ ordinances of the sovereign States. Thus, for instance, it is 

now held that no one can acquire any property over the high seas ; and sea 
within three miles from the shore, f.s., a marine league, is declared to belong 
to the Crown ; W and islands formed within that area similarly belong to it 
and cannot be occupied by the first finder. But islands formed beyond that 
limit are no longer subject to the municipal law and would still become the 
property of the first occupant. Similarly, straits and enclosed waters are 
appropriated by the States within whose territorial jurisdiction they may be 
situate, 'q^hen again animals feroR natures do not belong to the man ujSon 
whose land they may happen to .be, until they are caught or killed. %And to 
this every one has a right so much so that if A starts a wild animal on the land 
of B and captures or kills it on the land of C, he has the right to take it even 
though he has trespassed on the lands of both B and C. And if, therefore, 
after capture he lets go the animal, he loses his property, and it may be appro- 
priated by any one who captures it. But during his pursuit his property 
remains. <61 The right of property in treasure- trove, in wrecks, derelicts, waifs 
and estrays is in some countries vested in the State. So public policy dictates 
that the elements of light, air and water cannot be the subject of exclusive 
ownership. No doubt a man may enjoy them by means of his windows, 
his gardens or mills and other conveniences, but he cannot acquire 
any property therein. The finder of a moveable thing belonging to another does 
not acquire any property therein, unless the latter had abandoned it, and so the 
thing had become a res nullius, (7) In any other case his position in relation to 
the owner is that of a bailee and to whom he is liable.!®) Prizes and booty of 
war belong to the Crown, by virtue of its prerogative right, but it has been 
customary since the last two centuries to grant them for distribution amongst 
the captors, and those who have assisted the actual captors, as by conveying 
encouragement to them, or intimidation to the enemy. (®) 

11. It is not only individuals but also States that acquire property by 
occupancy. <1^) No doubt in the early days of the European exploration, new 
territories were acquired in the names of their States by their emissaries, by bare 
discovery apart from actual occupation, but international law now recognises 
no title except by occupation which means actual or symbolical possession. 
No doubt, discovery by a State acts as a temporary bar to occupation by 
another State, but the title so acquired is inchoate and must be converted into 
a definitive title within a reasonable time or else the right would be lost. 

12. Though the true origin and foundation of property was primarily in 
"occupation everything capable of appropriation was in course of time appro- 
priated. It was thought that everything capable of ownership should have an 


point of time.’* Go. Litt., 14a. See §§ 758 — 
766 post where the maxim will be found fully 
disouseed. 

(1) Whilstable v. QanUn 11 0. B., (N. 8.). 
387; 0 B., (N.S.) 853. 

(2) Hairs International Law (2nd Ed.), 
pp. 151.162. 

(3) 75., p. 151. 

(4) Justinian’s Institutes, Bk. II, Tit. 1, s. 
13 ; Churchward V. Studdy^ 4 East, 348, Sut- 
ton V. Moody n 3 Salk., 156; Bigg v. Earl of 
Lonsdale^ 11 Bsoh., 654* 

Q. TP— B 


(5) Chytun Churn v. The Collector of 
Sylhetn 12 W. R., 75. 

(6) Treasure Trove Act (VI of 1878). 

(7) 8. 71, Indian OontracK Aot (IX of 1872). 
(6) 8 71 Indian Contract Aot, (IX 011872). 

s. 403, Exp. (2), Indian Penal Code (Aot XLV 
of 1860). 

(9) In re Banda and Kirwee Booty, L. R., 
1 Adm.. 189 in which the whole law is 
exhaustively set out, 

(lOi Hall’s International Law (3rd Ed.) 104. 
(11) 15., p. 106. 
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o^ner, and that he who could first declare his inteution of appropriating any 
thing to his own use and, in consequence of suAh intentioo, actually took it into 
possession, should thereby gain the absolute property therein. In this way 
the State became the proprietor of all the unappropriated lands, for whatever 
had no owner becapae by law vested in the State. And it is on this principle 
that immediate ownership is assigned to newly formed lands, as by the rising 
of an island in a river, or by the alluvion or dereliction of the sea. 

13. In this country the right to all waste and unoccupied lands is now 
vested in the Grown, which is naturally the lord of the waste, and no title can 
therefore be acquired here by a bare occupatio. 

^ 14. Indeed, the foregoing observations relating to acquisition of rights by 
occupatio will no longer be applicable to States brought 
( I) Freioription. control of Government. But even in such Scates 

occupation for a definite period of a thing, whether belonging to the State or a 
private owner, is a well recognised mode of acquiring ownership. This 
mode of acquisition is called that by Prescription, (1) a word which is derived 
from the Roman usage of setting up the plea of possessio longi temporis by the 
claimant at the beginning of formula of the suit. This mode of acquisition 
according to Xth^jus civile required the two conditions of hona fides Kridjustus 
titulus. Justinian laid down that ownership over moveables may be acquired 
by use for three years, and over immoveables by long possession, that is, ten 
years for persons present, and twenty for persons absent. And in both these 
ways, not only in Italy, but in every land swayed by our rule, the ownership of 
property may be acquired, if only the antecedent ground of possession was 
lawful.” (^) Prescription then is the acquisition of title under the authority of 
law by length of time and enjoyment. 13) Title by prescription may now be 
acquired in almost all civilized countries. In France the Code Napoleon 
recognises prescription as a means of acquisition or exoneration by a certain 
lapse of time, and under conditions determined by the law. In modern 
jurisprudence, however, the term is now often used in a dual sense as meaning 
an instrument of the acquisition of property or the instrument of an exemption 
only from the servitude of judicial process, 1^) or in other words, either 
as creating a right in the claimant or only as barring the remedy to 
recover the property against him. But the two rights are correlative, and 
if right by prescription is created in one, it must be necessarily extinguished 
in the other. There may, however, be cases in which the term may, for 
the purpose of convenience be regarded from tbe unilateral point of view, as 
it is in the Indian Limitation Act, 13) tbe object of which is to prescribe periods 
beyond which an application for judicial remedy would be restricted or barred. 1^^) 
It is thus enacted in the Indian Limitation Act that ** at the determination of 
the period hereby limited to any person for instituting a suit for possession ' 
of any property, his right to such property shall be extinguished,” ('=*) the 


(1) The word is derived from L. prcescri- 
here, prcBscriptum. prce before and a briber e to 
write. 

(2) Justinian, Bk., 11, 6 pr. Hunter’s 
Roman Law, p. 290. 

(8) *' Prfesoriptio est titulaa, ex usu et 
tempore substautiam oapious, ab auctoritate 
legis.** Go. 1, Inst., 113b. Possession apart 
fromp legal ownership is still regarded in law 
M a substMitive right or interest which exists 
'and has legal incidents and advantages apart 


from the true owner’s title. Polook and 
Wright on Possession, p. 19; cited in Mils- 
tapha Saheb v. Santha Pillai, I. L. R., 23 
Mad , 179 (183). 

(4) Code Napoleon, artt 219. 

(6) Angell on the Limitations of Actions, 
(3rd Ed.), § 2. 

(8) 8. 28. Act XV of 1677. 

(7) Secretary of State v. Vira Rayan^ I.L, 
B., 9 Mad., 176. 

(8) B. 28, Act XV <4 1977. 
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effect of which is that while the remedy of the owner is extinguished, the 
right is indirectly transferred 4o the adverse claimant. (1) Now the period 
limited by the Act for instituting a suit for the recovery of immoveable property 
is 12 years, in the case of a private individual. and 60 years in the case of 
the Government suing through the Secretary of State for India in Council, 

In England, the period formely fixed was 20 years, but it was subsequently 
reduced to 12 years by the Beal Property Limitation Act. 1874. W upon which 
section 28 of the Indian Limitation Act has been moulded. As regards limitation 
affecting the Crown, the rule was primarily founded upon the maxim nullum 
tempus occurrit regi, and it was so enacted in 1768 by the Nullum Tempus 
Act, but this ordinance was amended in 1861. and its section 5 has been 
since repealed, 

15. But even in the case of property which has already been made the 
subject of appropriation, possession is good against all the world except the 
person who can show a better title, The law gives credit to possession 
unless explained. No one can evict a trespasser, because he is ' a 
trespasser. And law favours possession so far as to allow even tacking 
with a view to enable the party in possession to perfect bis title. Hence 
there may be any number of persons successively in possession, provided 
that their possession was under the same title, as if it was transmitted by 
transfer, inheritance or succession, and still on determination of the statutory 
period .the result would be the same as if the possession had been all along 
continuous. For the purpose of creating title by prescription it is not 
necessary that the possession should not have commenced in wrong. On the 
other hand, such a possession usually originates in trespass and is persisted in 
wrongfully against the disseizor. (^^1 Any other possession being only permis- 
sive would not ripen into a right.(f2) 

16. In regard to moveable property the time similarly limited is three years 
calculated from the date when the property is wrongfully taken or retained, 
and if the property be lost or acquired by theft, or dishonest misappropriation 
or conversion, then the same period is allowed to be calculated from when the 
disseizor first learns in whose possession it is.(^^) It then follows that upon the 
expiration of these periods the person in possession would acquire an indefeasible 
title against the whole world. But if ho have come by the property dishonestly, 
he does not acquire it so as to be out of the reach of the criminal law, 
and upon conviction the Court may ** make such order as it thinks fit for the 
disposal ” of the property. 

17. In the case of easements, the right to the advantage can be acquired 
by its uninterrupted enjoyment for twenty years, unless the servient tenement 


(1) Ounga Qobind v. The Collector, 7 W.R., 
21 (23). P.C. ; Neill v. Duke of Devonshire, 8 
App. Gas., 135(182). 

(2) Art. 144, Sch. II, Indian Limitation 
Act (IX of 1908). 

(3) 76., Art. 149. 

(4) 8 1. 37 & 38 Viot., 0. 57. 

(5) “ No time afieote the Crown.” 

(6) 9 Geo. Ill, Oh. 16. 

(7) 24 & 25 Viot . 0. 62. 

(8) Statute Law Revision Act, 1876 ; 38 & 
89 Viot.. 0. 66. Schedule. 

(9) Per Cookburn, C.J.. in Asker v. Whit- 
lock^ L.R., 1 Q.B., 1(6) ; per Lord Ton terden 
in Doe v. Dyebatl, Moo. & M., 846 ; Meer 


Usodoollah v. Beeby Imaman, 5 W. R., 26, 
P.C. ; Mylapore v. Yoe, I.L.R., 14 Cal., 801. 

(10) Padajtrav v. Ramrav^ I.L.B., 13 Bom., 
160. 

(11) Roinchunder v. MadhoKumati, I.L.B.. 
12 CaJ,. 484 (494), P. 0. ; Dufgav, Shambhu^ 
I.L.R . 8 All . 86 (91). 

(12) Ideer Usodcollah v. Beeby Imaman, 1 
M.I.A., 19 ; Ramalakshamma v. Ramanna, 
I.L.R.. 9 Mad., 482, P.C. 

(18) Art. 48, Boh. 11, Indian Limitation Aot 
(IX of 1908). 

(14) 76., Art. 48. 

(16> B. 517, Code of Criminal Frooedure 
(Aot V of 1898). 
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belongs to the Government, in wbioh ease the right is subjeot to the rule of 
sixty years, (i) .f 

18 . Thirdly, property may be acquired by accession, that is, where to a 
,, - . thing already owned by somebody something else not before 

( ) coesB o . orwned by him is added and united, either by the forces of 
nature, or by the act of man. The doctrine of property so acquired is ground- 
ed on the right of occupancy, and is derived from the EDman law by which 
accessions were held to belong to the principal, Thus the brood of tame 
and domestic animals belongs to the owner of the dame or mother according 
to the maxim — partus sequitur ventremS^) and “ if your horse gets my mare with 
foal, the foal is not your property but mine.’*(^) Similarly it has been laid down 
by Coke that that which is the accessory or incident does not lead but follows 
its principal, that is, while the incident passes by the grant of the principal, 
the principal does not pass by the grant of the incident. In the case of 
immoveable property, the rule is the same. Thus if an island is formed in the 
middle of a river by the deposit of silt, it belongs to the owners of the opposite 
shores, but if it be nearer to one bank than the other, then it would belong to 
him who is the proprietor of the nearest shore. But in the case of a new 
island rising in the sea, it would according to the Civil Law belong to the first 
occupant ; but according to the English law, as stated by Blackstone, to the 
Crown. But on this point the authorities a^e by noo means unanimous, and 
the better opinion seems to be that as the four seas belong to no one, the first 
occupant and not the Grown should have the newly formed land.f^) And as 
to lands gained from the sea, either by alluvial deposits, by the washing up of 
land and earth so as in time to make terra firma, or by dereliction, as when the 
sea shrinks back below the usual watermark, the law is held to be, that if the 
accretion be made by small and imperceptible degrees, it shall go to the owner 
of the land adjoining ; for de minimis non curat lex ,*'(7) and besides these owners 
being ofcen losers by the breaking in of the sea. or at chargei to keep it out, the 
accretion must be regarded as a recompense for such possible charge or loss. 
On a similar principle if a river running between two estates encroaches 
impercoptibily, upon the one, the owner thereof has no remedy ; but if the 
encroachment was the result of a sudden change, as brought about by a violent 
flood, and thereby the loss has been occasioned, he is then allowed to take what 
the river may have left in any other place by way of recompense. 


19 As regards accessions made by man, the rule laid down in the Civil law 
was contained in the maxim Quicquid plantatur solo solo ceditS^) that is, 
fixtures and other artificial accessions were regarded as incidents of the property 
from which they were not allowed to be dissevered. This was no doubt an 
equitable rule so long as the accession bore no important relation to the princi- 
pal. But as society progressed, and tenants, for the more convenient or luxurious ' 
occupation of the property demised to them, affixed valuable and expensive 
articles to it, the injustice of denying the tenant the right to remove them at his 


(1) 8. 15, Indian Easements Act (V of 
1882). 

(2) ** Acoessiooedit prinoipali,” C'Aocessious 
follows the prinoipar’ ''Accessorius sequitur 
naturam sin principalsi.” ("An accession 
follows the nature of its principal.”) Justinian 
Bk. 3. 139. 

(3) ^*Tfae offspring follows the mother." 

. (4) Id Latin, "Si equam meam equses tuus 
preoBguantem feoerit non est tmm. sed 'meum 


quod netum est." Braokton, Bk. II. Ch. 2 
s. 8 ; see Digest, Bk. 2, Ch. 19, s. 13. 

(5) Co. liitt., 162. " Aocessorium on 

duoit, sed sequitur seoum priucipale.” 

(6; Babanv. Nagu^ I. L. R., 2 Bom., 19 
(29). 

(7) "The law does not oonoern itself about 
trifles.” Cro. Eliz., 353. 

(8) " Whatever is affix^ to the soil belongs 

to the Crown.” « 
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pleasure, and deeming snob things praofeioally forfeited to the owner of the land 
by the mere act of annexation ^ame apparent : the rule bad then to be abac* 
doned, and the Courts felt equiwiy bo^nd to allow the person who bad gone 
to the cost cf annexing the fixtures to disannex and remove them. But to allow 
this in all oases would naturally be inequitable. For if a trespasser who has no 
right to enter upon the land of another, enoroaohes upon it and puts up erections 
thereon, the wrong-doer could not be allowed to remove them. He was therefore 
required to surrender up the land together with the annexations. But if he bad 
put them up in a good faith believing that he was entitled to the land, the rule 
was relaxed and a hona fide holder was allowed to remove what he had placed 
innocently upon the land, or at least to receive adequate compensation for it. 
And this is now the law as enacted by the Transfer of Property Act.O) 

20. The fourth mode of acquisition is by alienations inter vivos. Property 
would have bad little value to man if his rights therein were 
PropeAy' ^ personal to himself. Indeed, the system by which the 

actual occupant was allowed to be its proprietor so long as 
he held it, was one, only suited to the rudimentary stage of civilization. 
As therefore society grew it was found that whatever became incon- 
venient or useless to one man, was highly convenient and useful to another, 
and thus fnutual convenience introduced commercial traffic, and the reciprocal 
transfer of property. Then, again, an owner would naturally desire that the 
property which he bad acquired, and for which, it may have been, his wife and 
children have had to work, should devolve upon them on his death. Such a 
course would be equally dictated by reason and policy, for if it were otherwise, 
the death of each proprietor would have been productive of endless disturbances. 
The assurance which a man feels that his property is transferable and trans- 
mittable prompts him to action. He knows that the reward of his services will 
ndt die with himself, but be ^transmitted to those with whom he is connected by 
the dearest and most tender affection. A man’s wife and children are usually 
witnesses of his death, upon which they generally take possession of all his 
belongings. Being near him they possess an advantage over strangers, and 
thus it was that in primitive days, on failure of issue, a man’s servants bom 
under his roof were allowed to be his heirs being immediately on the spot when 
he died.(^) But while all these causes contributed to constitute a man’s relations 
his natural heirs, some liberty had necessarily to be left to him to change 
the course of devolution at his pleasure. For to enact an inflexible line of 
succession would have been in some cases as much productive of evil as if the 
mao had only a transient dominion over his property. Such a rule was indeed 
tried, but it was found to have bad the effect of making the heirs disobedient, 
and it was otherwise productive of domestic unhappiness. Several modification 
of the original rule became then necessary, but these are too varied and 
complicated to be here even referred to, for they form a distinct branch of the 
personal law of each country and are only remotely connected with the transfer 
of property. 


21 . Another mode of acquisition, but open only to the sovereign power, is by 
forfeiture and escheat. Forfeiture may be incurred in several 
(Y) orfe ture. ways. An offender who has been convicted for a heinous 
offence may lose all his property which may be forfeited to Government. 
Persons guilty of treason, or of waging, or attempt to wage war against the 


(3) Sb. 61, 63, 131, 133, 136, Indian Penal 
Code (Act XLV of 1860). 


(1) 8s. 61, 108 (h). 

(3) 3 Black. Oomm., 13. 
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King are liable to forfeit all their property. (^) Similarly a person committing 
depredation, or making a preparation to eomQ|||f. depredation, on the territories 
of a power in alliance or peace with the Kingls liable to the same penalty. 
Persons against whom a warrant has been issued for appearance are also liable 
to have their property forfeited to Government if they do not present them- 
selves after a proclamation issued according to the terms of section 87 of the 
Code of Criminal Procedure. O) An attachment so made is, however, subject 
to the provision of section 89, and may bo set aside if the party aggrieved 
appears within a period of two years and shows cause against the attachment. 
In times of war or of rebellion, persons convicted of open hostility to the Govern- 
ment are subjected to the penalty of death to which is added forfeiture of 
property and effects, real and personal of the offender. An attachment or 
forfeiture once made cannot be questioned in or by any Court, subject to certain 
reservations which need not be here detailed. Persons dealt with under the 
Arms Act. Treasure Trove Act and several other Penal Acts are liable to the 
penalty of forfeiture of the things in respect of which they have committed 
offences. Forfeiture for treason or felony was also the law in England, but it 
has been now abolished. 


22. The law of escheat is properly a branch of the law of succession by 
which the property of the intestate and without heir vests in 
(yI) Escheat. Crown — Quod nullius est, est domini regis. ) The term 

** escheat” which literally means ^'falling back” originated with the Feudal law, 
by which every grant being made by the feudal lord reverted to him upon failure 
of heir. In England all lands were and are still supposed to be held from the 
sovereign as the lord paramount, who is thus entitled to the reversion as the 
uUimus hares upon the failure, natural or legal, of the intestate tenant’s family. 


23. The last consequence” wrote Blackstone^ “ of tenure in chivalry w&s 
escheat ; which is the determination of the tenure or dissolution of the natural 
bond between the lord and tenant, from the extinction of the blood of the latter 
by either natural or civil moans : if he died without heirs of his blood, or if his 
blood was corrupted and stained by commission of treason or felony ; whereby 
every inheritable quality was entirely blotted out and abolished. In such oases 
the land escheated, or fell back, to the lord of the fee ; that is, the tenure 
was determined by breach of the original condition, expressed or implied in the 
feudal donation. In the one case, there were no heirs subsisting of the blood 
of the first feudatory or purchaser, to whose heirs alone the grant of the feud 
extended ; in the other, the tenant, by perpetrating an atrocious crime, shewed 
that he was no longer to be trusted as a vassal, having forgotten his duty as a 
subject ; and therefore forfeited, his feud, which he held under the implied condi- 
tion that he should not turn a traitor or a felon, the consequence of which 
in both cases was, that the gift, being determined, resulted back to the lord who 
gave it.” In England escheat as the result of an attainder has been now 
abolished; (10) but upon failure of heirs, the property there still escheats to the 
lord of the fee, subject to the King’s superior rights of forfeiture. In this 
country the doctrine of escheat was well recognized from very ancient times. 


(1) Indian Penal Code (Act XLV of 1860), 

B. 121. 

(2) i&.,B. 126 

(3) Ss. 87, 88, Code of Criminal Procedure 
dAot XYof 1898). 

. (4) Ben. Beg. X of 1804 ; Mad. Reg. VII 
of 1808. 


(6) SeeAQt IX of 1869. 

(6) 33 & 34 Viot. 0. 13. 

(7) '* That which belongs to no one belongs 
to the Grown." 

(8) Co. Litt., 13. 

(9) 3 Black. Comm., 79. 73. 

(10) 33 & 34 Viot., 0. 23. 
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Thus it is laid down in the Mitakshara, that exoept the property of the 
Brahmin, which can never esohaaft to the King, (3) the property of the three 
remaining classes escheats to thJSing on failure of all heirs. The estate of a 
Brahmin must upon failure of heirs be made over to a Brahmin, *' otherwise 
the King is tainted with sin." (3) This passage has been, however, interpreted 
by the Privy Council to mean that the King is not precluded from taking the 
property, but that ha is to take it subject to the duty, which he cannot neglect 
without sin, of disposing of it at his discretion amongst Brahmins. The 
result of this decision is that the estate of a Hindu, of whatever caste, is subject 
to the law of escheat in favour of the sovereign power in India. But the Privy 
Council expressly refrained from deciding whether in the case of a Brahmin 
the Crown would take absolutely or only upon trust. It is unnecessary 
to decide,’* their Lordships observed, “ whether the duty imposed upon the 
King is one of imperfect obligation, or a positive trust affecting the property 
in his hands, or whether, if a trust it is or is not one incapable of enforcement 
by reason of the uncertainty of its objects." There can be no doubt, 
however, that where the Crown succeeds by escheat, its position is that of an 
heir, and that therefore it takes the property subject to all the equities 
subsisting at the time. An estate so taken is subject to the trusts and charges 
if any, previously affecting the estate." 

24. And similarly if the Crown succeeds to the estate of a Hindu widow, 
only empowered to alienate for legal necessity, it follows that it must possess 
the same power which an heir would have had of protecting its interests by 
impeaching any authorized alienation by the widow. And so if the Crown 
took the estate charged with any burthen, as for examole of a mortgage, it must 
discharge the burthen like any other heir. (7) The Crown claiming by escheat 
against a party in possession, is bound to show that the last proprietor died 
without heirs, and that escheat had been thereby occasioned. In order to 
succeed the Government canhot set up any jus tertii, since it claimsas the last 
heir and must make good its own title, as against the person in possession who 
is entitled to defend it, not only by proof of his own title, but by setting up any 
jus tertii that may exist. W It may forfeit its right otherwise good, by waiver, 
or recognition of another person as an heir. The rule as to escheat in 
respect of persons governed by the Indian Succession Act is embodied in 
section 28, and the procedure applicable to such cases is prescribed in the 
Administrator-Generars Act. Ul) 

25. There is some similarity between forfeiture and escheat, but the 
two modes of acquisitions are radically different, since while forfeiture is a 
penalty for a erime personal to the offender, of which the crown is entitled to 
take advantage by virtue of its prerogative, escheat results from tenure only 


‘ (1) Mitakshara, Ch. 11, s. "VII, §§. 1—6, 
wherein all the earlier law givers are oited. 

(2) ** The property of a Brahmin shall 
never be taken by the king ; this is a fixed 
law. Mann 9, 189 oited in Mitakshara, 
oh. II, s. 7, 8. 6, Narada, oited in Mitakshara, 
oh. II, 8. VII, 9. 6. 

(3) Thi8 is oiled in the Mitakshara as from 
Karada (Oh. II, 8. VII, s. 6), but the passage, 
occurs nowhere in the Institutes. 

(4) The Collector of Masulipatamv, Cavalay 
8 M.I.A., 600 (528). 

(6) 76., p. 624. 

(6) Ths Collector of Masulipatam v. Cava- 


lay, 8 M.I.A., 500 (653).'’ 

(7) Cavaly v. The Collector of Mamlipa- 
tarn, 1 M.I.A. ,619 ; Musaad v. The Collector 
of Malabar, I.L.B., 10 Mad., 189. 

(8) Oirdhary Loll v. Bengal, 12 M.I.A., 
448 (469) ,* s. 0 . in High Court, Qovemment 

V. Oirdhari Lall, 4 W.R., 13. 

(9) Collector of Madura v. Veeracamoo, 9 
M.I.A., 446 ; Churaghan v. Burbans. 7 N. 

W. F.G.R., 213 ; Malnan v. Purushutama, L 
L.R.,12 Mad., 287. 

(10) Aot X of 1866. 

(llj Aot II of 1874 ; see ss. 16, 62. 
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aod arises from an obstruction in the course of descent. So while forfeiture 
affects the rents and profits only, escheat ope^tes on the inheritance. 

26. Another mode of acquisition, also sole prerogative of the sovereign 

power, is by tbe levying of taxes and jtolis upon its subjects, 
(vli) Taxes, etc. these sources of revenue constitute the domain or 
patrimony of tbe State. 

27. Lastly must be added the acquisition of property by the right of 

conquest which has played no unimportant a plsrt in the 
(viil) Conquest. history of the English constitution. Indeed, it is to the 
conquests of William the Conqueror that England owes the introduction of the 
military organization of feudalism. No doubt feudalism before tbe conquest 
was not unknown in England for the ** thegns" and companions," attached 
to the Saxon King's war- band were bound to him by miltary service, as their 
tenants wore in their turn bound to them by a similar process of subinfeudation. 
But tbe stubborn resistance Wiliam bad met forced him to order wholesale 
confiscation of tbe soil and redistribute it amongst his own followers on tbe sole 
condition of military service at the royal call. These latter in turn created under- 
tenures on the the same terms, and a whole army was by this means raised ready 
at any moment to rally in response to the royal command. In this country, too^ 
a large area of land was similarly distributed from time to time by tbe English 
conquerors, but it is at least exceedingly doubtful if the conditions upon the 
grants initially made can now be enforced. Anyhow, both in this country as 
well as in England, the grants so made were perpetual being descendible to tbe 
grantee and his heirs for ever. 

28. Simultaneously with the growth of tbe notiqn of property and the 
diversified modes of its acquisition which have been noticed in the foregoing 
pages, there have grown up also the different modes or grades of property or 
interests which have now come to be included in tbe term in its wider acceptation. 

29. A 'priori a man who is tbe absolute owner of a thing is free to use 

it as he pleases. For instance, a proprietary of land may put 
Abiolate property, erections thereon, although they may be obnoxious 

to his neighbours. He may mine in it and thereby injure the neigh- 
bouring lands. But here again, tbe rights of the individual are subordinated to 
the rights of the Society : *’ This sword is mine in full property, but plenary as 
this property is as to thousand uses, I may not use it in wounding my neigh- 
bour, nor cutting his clothes ; I may not wave it as a signal of insurrection 
against the Government. If 1 am a minor or a maniac, it may be taken from 
me, for fear that I should injure myself. An absolute and unlimited right over 
any object of property would be the right to commit nearly every crime. If I 
had such a right over the stick I am about to cut, I might employ it as a mace 
to knock down the passengers, or I might convert it into a sceptre as an emblem 
of royalty or into%n idol to offend the national religion." (^) The fact that a 
man is an absolute owner of a thing must not therefore be understood to entitle 
him lo use it to tbe detriment of another man, himself, or of the public. These 
salutary limitations were expressed in tbe maxims, sic utere tuo ut alicnum non 
Icedas "^^ sic utere tuo ut rem publicam nondcedasP) and sic uterst tuo semet ut 
ipsum non Icedas. (4) 


(1) Bentbam’s Principles of the Civil Code 
(Bowring’a Ed.). Vol. I, pp. 313, 314 note. 

(2) ** Enjoy your own property in such a 
manner as not to injure the rights of 
anotW. ” 8ee Jeffries v. Williams^ L. R.. 5 
Sxoh., 797. 


(3) Enjoy your own property in such a 
manner as not to injure the rights of the 
public. 

(4) ** Enjoy your own property in such 
manner as not to injure youri^lf. 
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SO. . Bimilarl 5 ^ when it ig ^id that the Orowa ig the lord of the wastes or 
jeven of the high seas, the right dominion is subject to the necessary qualiii- 
oation that it is subject to the rights of the subject. So when, as is generally 
the case, the soil of the shore is in the Crown, the rights of the public in the 
sea or tidal waters, c.( 7 ., to fishery or navigation, are natural rights accruing to 
them as cestuis que trustent in possession ; but when a private individual bolds 
the shore, such of these rights as remain to the public have become, strictly 
speaking, “ easements. ” 

31. An absolute property means a right indefinite in user, unlimited in 
Its Incidents. duration (that is, capable of going over to a series of 

successors ah intestato which may possibly last for ever), and 
alienable by the actual owner from every successor who in default of alienation 
by him might take the right. (2) Of all these attributes the power of alienation from 
every possible successor is the essence of absolute property. But such a right as 
has been seen above does not exist, for however unqualified an owner a man may 
bo of his property, he could not by any alienation of his own afiect the interests 
or at least the lord of the fee or the king. Even apart from the law of 
escheat, the State or Sovereign Government must be presumed to have a riqhi 
to all things within its territory, or is absolutely and without restriction the 
proprietor or dominus thereof. For the State is not restrained bv positive law, 
and since property is the creature of law, it follows that the State is under 
no obligation to obstain from dealing with all things within its territory at its 
own pleasure and discretion. In this sense all things are absolute property of 
the sovereign power, and in this sense absolute property Dre-emiaenbly so-called, 
or dominium, or jus in re propria is understood in the Civil and English law.(3) 
But of the things which belong to the State, there are some which iD 
reserves to itself, and soma the enjoyment or use of which it leaves or concedes 
to determinate private parsons : To those which it reserves to itself, the term 
res picblicce is commonly confined : those, the enjoyment or use of which leaves 
or concedes to determinate privite persons, are commonly called res privatce. 
But there are soma over which while the State doas nob confer any rights to 
determinate privata persons, still which it allows them the use of ; such for 
example, as public ways, public rivers, the sea, etc., which though falling into 
the category of res puhlicae are more appropriately designated res communes. 

32. With regard to res privatce, that is to say, things the use or enjoy- 
ment of which is left or conceded to determinate privata parsons, but of which 
the State is the ulbioaate owner, it is clear that they miy be left or granted to 
various persons with various restrictions both in rospacb of user and in respect 
of time. These are properly rights or jwra m re ahem, or servitudes, carved 

out of another estate having a reversion expectant upon it. * 

• • 

33. These rights constitute property in its wider sense, and it is partly in 
this sense that it has been used in soma of tha Indian Acts, as for example, 
the Indian Registration Act. Such property may consist in the possession of 
rights so great as to approach an absolute property (and which for convenience 
sake has been designated '‘absolute property” iu its wider sense), or it may, on 
the other hand, consist of the enjoymant of rights so little as almost to amount 
to a license. 


(1) Bahan v. Nagu, I. L. B., 2 Cal., 19 (3) Thibaut, Verseche II, p. 86 et seq ; 2 

(5C). Auatine JacisprudoDcs, 871. 

(2) 2 Austin’s Jacisprudencei pp. 865, 866. 
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34. Then, again, suoh rights may be present or vested, or only future or ' 

oontingent. The limitations br restriotions to the power of ^ 
user may vary to infinity^ They are not capable of exact 
circumscription or exhaustive definition. But the limita- 
tions or restrictiona vary in degree according as the property is moveable or 
immoveable. And this then is the natural division of property adopted 
throughout the Indian Acts. (^) In view of this division the old classification 
of property into hereditaments corporeal and incorporeal need not be here 
considered, f 2) Of the two sub-divisions of property — moveable and 

immoveable — the former is. from its inconsiderable nature, subject to less 
limitations or restriotions than the latter. For this reason as for the fact 
that the Act is chiefiy confined to the exposition of law relating to immoveable' 
property, the subject of moveable property will have to be left out altogether. 

35. Of immoveable property then it may be generally said that its proprie- 

tor has an indefinite power of user. This power cannot 
Immoveable exactly circumscribed or defined, but it is by no means 

proper y. unlimited, and is, indeed, limited by such of his duties as 

conflict with or pro tanto supersede his right of user. These duties may either 
be the creation of a contract as where the holder is in possession of an estate 
carved out of another and superior estate, in which case, his power of user is 
limited by the superior- rights of the reversioner or superior proprietor, or they 
may be imposed by law, in which case, they are creations of a sovereign power. 
For instance, if A is the proprietor of a house, it is clear that he may use it in a 
variety of ways. But if he has taken it on a lease, his right of user is 
circumscribed by the superior rights of the lessor. In any case, law will not 
allow him to set it on fire so as to jeopardise the safety of neighbouring buildings, 
nor reconstruct it in such a way as to destroy the support which it yielded to 
its neighbour. Then, again, for the same reason its owner cannot prevent a 
public ofiicer duly empowered in that behalf from entering thereon for the 
purpose of making a search or apprehending an offender. Lastly, if the house be 
ancestral and the owner a Hindu, his rights both in respect to user and duration 
are further circumscribed by the rights of the heirs or co-parceners who may 
restrain him from using it to the detriment of their interests. Thus then when 
it is said that property denotes a right indefinite in point of user and unrestrict- 
ed in point of disposition, such a right must be understood to be subject to all 
these and similar restrictions. Similarly no property is unlimited in point of 
duration, since no right can exist beyond the lifetime of the person invested 
with it. What is then implied by calling property unlimited is, that on the 
death of the original owner it devolves on his heirs and thzir heirs ad infinitum, 
unless such devolution has been put an end to by alienation, extinction of heirs, 
or by some other means known to law. The incident of unlimited duration is 
by itself perfectly consistent with limited as contradistinguished from absolute 


(1) This division was also adopted in the 
Oode Napoleon, Art. 15G. In Hindu law the 
division of property is curious. It is divided 
into white, mottled and black ; ' Vhite'* being 
properly acquired by the mode of livelihood 
of his own oaate, by a member of any caste, 
“mottled” being property acquired by the 
mode of livelihood of the caste next below, 
and *\black by the mode of livelihood of a 
caste two or more degrees lower . — Vishnu 
Iviii V. 1—8. (7, Sacred Books of the £!ast, p. 
169). 


(2) ” Corporeal hereditaments”, are suoh as 
affect the senses such as may be seen and 
handled by the body; incorporeal” are not 
the object of aeosatioo, can neither be seen 
nor handled, are creatures of the mind, and 
exist only in contemplation. Land, pastures, 
woods, cattle, are examples of the former, 
and advowsons, tithes, commons, ways, . 
offices, dignities, franchises, corodies or 
pensions, annuities, and rents are examples of 
the latter. 
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ownership. Thus the bolder of an impartible estate subject to the role of 
primogeniture has property of aft unlimited duration, descendible to a succession 
of heirsi but he is not on that account its absolute owner. His rights are not 
unrestricted in point of disposition, and bis power of user is necessari|y very 
limited. Then again, it is possible to combine the largest power of user and 
disposition with only limited duration as if the donor might transfer his whole 
interest to the donee with the largest power of user and disposition, but with a 
proviso against succession by the donee's heirs. 

36. Then again, when it is said that property is a right unrestricted in 
point of disposition, it is no doubt true that the owner of absolute property, — 

the State has such a right, but when the term is used in its wider sense as 
denoting the highest form of rights which a subject is capable of bolding, the 
term is subject to necessary legal restrictions. Thus for example, an absolute 
private owner cannoc dispose of his interest in the property so as to violate the 
rule against perpetuity or the provisions of section 18 of the Act. Similarly 
public policy demands that a disposition which contravenes the provisions as 
to Us pendens contained in section 52 should not be permitted. All these 
restrictions will have to be considered more in detail later on. 


Transfer of 
property. 


37. From the brief review of the history of property* given in the foregoing 
pages it will be readily seen that the only mode of acquisition 
now possible is that by alienation or transfer. The history 
of the Law of Transfer is from its very nature fraught with 
many complications and difficulties. For as the right of user is susceptible of 
infinite variety and is capable of unlimited division — each fraction of the right 
being capable of being vested in a separate individual and divested upon the 
happening of the contingencies which may be stipulated for, it follows that the 
rules governing transfers must necessarily be complex. In England, the Law of 
Transfer is the result of gradual growth. Indeed, at first the very right was not 
conceded. In course of time, however, while the right had to be conceded, 
it was subjected to many restrictions and limitations. Indeed, even up to date 
the law in this respect is not there uniform. For while in and about the 
centres of commerce, as for example Middlesex, many of the restrictions have 
had to be swept away, in the backward countries of England there exist up to 
day customs and modes of transfer which more savour of the days of feudalism 
than of the twentieth century. 


p 

38. Similarly in this country the history of transfer has had to pass 
through a varied and chequered state of existence. Under the old Hindu rule 
the power of transfer of property was regarded as a natural incident of full 
ownership. “Land passes “ it is stated in the Mitakshara “by six formalities; 
by consent of townsmen, of kinsmen, of neighbours and of heirs, and by gift of 
gold and water. Consent of townsmen is required for the publicity of the trans^ 
action, but the transaction is not valid for want of such a consent. The appro- 
bation of neighbours serves to obviate any dispute as to boundary. The consent 
of kinsmen and heirs is naturally required in a community where joint family 
system is the rule, and individual property only the exception; 


39. Sale as such does not appear to have been permitted in archaic 
Hindu society, but gifts were highly commanded : — “ Both he who accepts land, 
and he who gives it, or performers of a holy deed, and shall go to a region of 


(1) See § 815, post, 

(2) Anonymoua writer cited in Mitakshara, Gh. I, s. 2, §§ 31, 32. 
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bliss/’ (1) and “ if a sale must ba made, it should be conducted for the 
transfer of immoveable property, in the form of*gift delivering it with gold and 
water to ratify the donation/' (2) Under the Muhammadan rule transfers 
were permitted, but it must needs have been accompanied by possession. 
The transfer of possession was, indeed, in all ages essential. Possession is the 
badge of ownership and invests the fact with notoriety that a transfer has 
taken place. As will be seen later on, although registration has in many 
cases taken the place of possession, possession still continues to be a most 
important overt act by which a transfer of ownership is witnessed. No other 
formalities appear to have been enjoined to effectuate a transfer. 


Decline and fall 
of the village com- 
munities. 


40, If any dispute arose between the parties, it was referred to the 
Vdnchayat which settled it according to its own lights. 
Indeed, the existence and growth of village communities in 
this country to whose ultimate arbitrament the disputants 
referred their controversies was a predominant factor in 
regulating the transfer of property. “The village communities,” writes Sir 
Henry Maine, " is in India itself the source of land-law which, in bulk at all 
events, may be not unfairly compared with the real property law of England. 
This law defines the relations to one another of the various sections of the 
group and of the group itself to the Government, to other village communities, 
and to certain persons who claim rights over it.” <3) But the village commu- 
nities were not wholly independent of the codified or tribal and traditional 
law. But each case as it arose was deliberated upon and decided in accordance 
with well-known albeit unwritten canons of which the village elders were 
regarded as the natural custodians. These communities naturally wielded 
vast influence over village economy, and have continued to live in spite of the 
change of Governments, and the change of policy that waited upon its train. 
The establishment of the British power in India has been, however, followed 
bv a decline of these communities as independent centres of political life, 
which is sometimes regretted but was plainly inevitable. 


41. In providing for the growth of society as a whole, and favouring 
ItB causes individual enterprise, the Government had to limit the 

authority once exercised by the small communities, and 
once the necessary stay of their corporate existence, but which became in the 
presence of a higher organization a means only of isolation and obstruction. 
Bestricted in its power to enforce rules by the predominating influence of the 
ubiquitous “Sirkar,” the village assemblv soon lost tbe capacity to invent 
them. It ceased to be an effective organ alike of the public strength and of the 
public will. This atrophy in its turn necessitated an increased energy on the 
part of the Government and centralized legislation took the place of customary 
law, as it alone could provide for the extended relations springing from a freer 
and wider-ranging activity. As a community advances, the extension of its 
territory, the separation of employments, the multiplied forms of individual 
development, enfeeble the common consciousness of legal right which made its 
earlier law. In the subordinate aggregations which form towns and villages 
as in those divisions of the people which compose difiPerenb classes, a unity of 
feeling springing from local neighbourhood, similar pursuits or identity of moral 
tendency still gives birth from a contract with new circumstances, to usages 
whose fitness is recognized and causes their reception as rules of custom. In 
the wider sphere of general law the requisite development have to be effected 


(1) BEAhma Vaivarta cited in Mitakshara, 
I, 6. 11, § 32. 


(2) 76., § 32. 

(3) ** Village Gomi|ianitle8/* p. 18. 
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by soientifio evolution from the ealier established principles insensibly modified 
by the medium in which oourta and jurists work, or by positive legislation on 
the part of the sovereign authority. The oapaoity for a spontaneous develop- 
ment of law in the people wanes as the facts to be regulated grow more complex. 
A sense of comparative imbecility in the presence of the more definite and 
palpable embodiment of the public force deprives its law-creative faculty of 
liveliness and vigour. The cloudy suggestions which come from this source 
encounter as to all the great interests of society the clear-cut provisions of a 
written law. New ideas grow up, new discoveries are made, giving rise to new 
institutions, fashions and employments. As individualism and independence 
of action have meanwhile become possible and prevalent which submit to 
no control less powerful than that of the whole State, it is then the legislature 
alone which can pronounce the doom of effete laws and perform a work of 
reconstruction answering to the spirit and needs of each successive generation. 


Necessity for 
codification. 


42. At first when this necessity arose, and there was no systematized 
enactment bearing the imprimatur of the sovereign power, 
recourse was instinctively had to the English lawi as it 
furnished the requisite and ready solutions, and its decisions 
once admitted in a few cases exacted conformity throughout a wide area to the 
principles on which they rested in order to preserve a semblance of uniformity 
or at least to prevent obvious and glaring contradictions. And this was natur- 
ally to •be expected of Judges who by nationality, education and associations 
were English and as such only familiar with the lore of the Eeports. The 
courts were no doubt directed to follow no particular system of law, but were 
to regulate their decisions in accordance with “ justice, equity, and good con- 
science,” but those comprehensive words could convey to the English Judge no 
better idea than that ho was to follow the rules of English real property, which 
was to him the quintessence of wisdom and of justice, equity and good con- 
science. But such a state of affairs naturally engendered uncertainty, and the 
law became a luxury for the rich or a gambling excitement for men on the brink 
of insolvency. Legislature was imperatively called on to regulate the new 
developmenc on a rational appreciation of the principles to be adopted or reject- 
ed, of the forms in which they should be grouped, and of the proper place of 
each greater chapter in the general system of law. A code, in short, had 
become necessary in order to prevent the endless litigation, the ruinous losses, 
the manifold embarrassments and the discouragements to traffic and enterprise 
which would attend the slow formation of a complete body of law by the 
wasteful process of natural selection. Such a code to be useful, must be a work 
of cautious discrimination as well as of organization. 


43. “ The principles,” wrote the Law Commissioners to whom the Act was 

p referred for opinion, which we attempt to introduce in our 

Dcation.^ legislation and especially in a Code, should be comparatively 

few, carefully chosen and thoroughly approved. They should 
be cast in a form as far as possible resembling that of rules already accepted or 
appearing as the logical outcome of already recognized doctrines. The new 
law would thus link itself naturally to the law previously existing, blend with it 
imperceptibly, and form a basis for a new departure. It is the charaoteristio of 
sound and fruitful principles to embrace an ever widening mass of details 
within their operation ; contradictory rules and reasoning are either modified or 
perish before them. Those principles which in themselves are consistent with 
the elementary facts of human nature are sure as matters progress to be 
recognized as the proper complement of others already accepted. Thus, from 
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step to step a logioally organized system' is formed while by a process of 
reaction, the character of the community itself in which the process is going on 
is moulded insensibly to a development in which the maximum of its beneficial 
energy can be put forth in the manifold lines of activity which the law leaves 
invitingly open ip^ every direction consistent with the common welfare. " (l) 

A complete Code embracing all the domains of civil law must relate to 
(i) Public and Political law ; (u) Absolute Bights and Duties ; {Hi) Obligations ; 
(iv) Property ; (v) Personal Law ; (vi) Family Law, and (vii) Succession, out of 
which the most marked deficiencies were noticed under heads {it) and (iv), and it 
was deemed desirable to introduce a short Bill containing the positive rules as to 
rights in the substantive civil law which was sure to have the effect of present- 
ing a uniform system of propositions and rules anplicable to the whole country. 
*'lt is desirable,” wrote the Law Commissioners, '*that the superior Courts should 
be provided with a uniform body of rules applicable to the chief relations of 
social life, in prder that inconsistencies and contradiction of decision may 
be prevented add the great difficulty averted which must eventually arise 
from irreconcilable system completely established in different parts of the 
country.” (^) Such a law to be useful must contain an orderly and systematic 
arrangement of the rules relating to the jural rights and duties of the persons 
affected by it. 

44. The advantages of codification are now universally recognized. A 

code ensures among the individual members of the society 
Utility of Codes. ^ more intimate acquaintance with their civil’ rights 
and obligations, tending to increase and facilitate business relations and to 
promote the natural welfare of the community. It offers great additional 
means of legal education from which a higher standard of professional 
excellence may be expected. Prospectively a Code promises uniformity of 
jurisdiction which contributes to diminish litigation and to add to the security 
and stability of our civil rights. A well-framed Code should not only reduce 
the necessary bulk of law-libraries, but should focus the wisdom and acumen of 
many learned expositors upon identical points of construction and detailed 
development. In such a concourse of intelligence the better interpretation, 
the sounder principle must prevail ; and its ultimate result is sure to be the 
diffusion of accurate conceptions of legal problem and a rational and effective 
method of dealing with them. It is needless to state that the Hindu mind is 
from its association naturally trained to an intelligent appreciation of a Code. 
His greatest lawgiver, Manu, was the author of a Code, which in spite of the 
ravages of time would still take its place amongst the standard Codes of the 
world. The Emperor Justinian in further West strove to produce a Cod© which 
is still regarded as an ideal Code for the world. The Codes of Napoleon in 
France and of Frederick in Prussia are monuments of wisdom, legal acumen 
and research. In modern time, all civilized counntries have attempted at the 
codification of their laws and even in England, whose laws are not yet codified, 
the necessity for codification has been again and again reiterated. The 
advantages of codified law are its symmetry and certainty, and its chief 
drawback is its artificial rigidity. 

45. So far as this country is concerned, it owes its Codes to the initiative 
1.1 genius of Lord Macaulay. “I believe,” he wrote in 1833, 

of codlflcaWoD^ ** country ever stood so much in need of a Code of 

law as India, and I believe also that never was a country in 
which the want might be so easily supplied.” *' Our principle,” he added, is 


(1) Report, § so. 


(3) Report, 8 43. 
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^simply this— unformity when you nan have it, diversity you must have it, but, 
in all cases certainty." These, views were readily acceded to by the Parliament, 
end an Aot(l) was soon afterwards passed appointing a Law Oornmission in 
India with the fullest powers to inquire and report. This Commission, 
composed of Lord Macaulay and three others, met for the first time in 1834 and 
employed themselves in preparing the draft of a Criminal Code, which was, 
subsequently passed as tba Indian Penal Code -an exemplary piece of legislation, 
which for its clearness and general excellence stands to this day as the premier 
enactment of India. Another Charter Act(2) passed in 1852-53 enabled another 
Commission under the presidency of Sir John Eomilly, M. R„ to prepare the 
plan of a new system of judicature with drafts of the Code of Criminal(3) and 
CiviK^l Procedure which were subsequently passed into law in the years 1861 
and 1859 respectively, the Law of Limitation being also the outcome of the year 
last named. In 1861 a third Commission was appointed for the purpose of 
preparing a Code of substantive law on the basis of the laws of England. This 
Commission composed of several eminent jurists under the presidency of Sir 
John Romilly, M. R., did much useful work and issued several reports containing 
the drafts of the proposed legislation. Of these the first issued m 1863, 
contained the draft Succession Act ; the second issued in 1863, the draft Contract 
Act ; the third issued one year later a draft Negotiable Instruments Act, and 
the two reports issued successively in 1868 and 1870 contained a draft Evidence 
Act, and a draft of the Transfer of Property Act. All these drafts were ulti- 
mately accepted as the models upon which subsequent legislation was founded. 

46 . But while the Succession Act and all the other earlier Acts were 
within a year or two passed into law, the draft Transfer of Property Act though 
discussed, reported upon and revised again and again, had to remain in abeyance 
for a period of twelve years before it was enacted in 
Transfer of Pro- 1332 . From the time (1870) that it was eent out to this 
^ * ' country by the Duke of Argyll, then the Secretary of State 
for India, the Bill may be said to have passed through the hands of the 
ablest jurists of the day. Originally drafted by Sir John Romilly, M. E., 
and the other eminent Commissioners associated with him, its chapter on 
Powers was redrawn by Sir Arthur Hobhouse, then the Law Member of the 
Viceroy’s Council. The draft thus revised was in 1877 sent back to England, 
and in the following April the Government received permission to proceed with 
it. Sir Arthur Hobhouse having however in the meantime vacated his office, 
the draft was entrusted to his successor, Mr. Whitley Stokes, who subjected 
it to renewed examination in conjunction with the then Legislative Secretary, 
Mr. A. Phillips. In June 1877, Mr. Stokes introduced the Bill into the Legis- 
lative Council, which in due course referred it to a Select Committee, compos- 
ed of Sir Edward Bayley, Sir A, Arbuthnot, Mr. Cockerell and Maharaja 
• Jotindra Mohun Tagore, to whom Mr. (afterwards Sir Charles) Paul, the then 
Advocate-General and Mr. (afterwards Sir Griffith) Evans, wore subsequently 
added. In February 1878, the Committee presented a preliminary report 
stating that, in revising this important measure, they had been guided by the 
three principles by which the Government of India desired to regulate its 
policy of codification ; namely, first, that as little change as possible should be 
made in the existing law, whether established by the Legislature or declared 
by judicial decisions i secondly, that no additions should bo made to the law 
which were not either necessary or clearly expedient ; and, thirdly, that 


f 1 ) 3 & 4 Wim. IV, Ch. 86. s. 63. 
( 2 ) 16 & 17 Viet,. 0. 96. 


(3) Act XXV of 1861.. 
( 4 ; Act VIII of 1859. 
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interference with contracts fairly made and usages long established, was, primes 
facie undesirable. The Bill thus revised was republished and widely circulated. 

47 . The principal objections taken to the Bill in its second form were, 

first, that, as a whole, it was heterogenous, and secondly 
^^Comments on the ^ certain parts of it were neither necessary nor expedient. 

‘ It was said, for instance, that though the bulk of the 
Bill dealt with the transfer of property inter vivos^hy act of parties, it also 
treated of conditions in wills, and of succession to a deceased person. It was 
said, again, that the chapters dealing respectively with the rights and 
liabilities of owners of limited interests and with property held by several 
persons belonged rather to the subject of the enioyment^ than to that of 
the transfer of property. It was urged that settlements (in the convey- 
ancer’s sense of the term) were hardly ever made in India ; that what are 
technically called “ powers ’* were almost unknown ; that the chapters deal- 
ing with these subjects were certainly not necessary and could hardly bo said 
to be expedient. Besides the matters thus objected to, there were others, 
such as registration and trust, which, it was said, wore still moie foreign to 
the proper subject of the Bill. 

48 . The Committee felt the force of the above objections, and they said 
that if the Bill was to go on at all, it must be strictly confined to the subject of 
transfer of property by act of parties, that is, by contract or gift. They accord- 
ingly omitted Chapters VII to XII, both inclusive, which dealt with, settle- 
ments, powers, and the other matters noticed above. They added, on the 
margin, references to the reported decisions of the Indian Courts and the Judicial 
Committee which justified the rules contained in the Bill, thereby disproving 
the assertion that the Bill would introduce a mass of new law into India. In 
fact, the Bill hardly introduced any new substantive law, and it did not (except 
in the case of the proceduie relating to mortgages) displace any existing 
enactment. To the body of local usages and contractual incidents wliich in 
India, as in other countries, existed as to the transfer of land, the tenderest 
care was shown by the Bill. Not only was local usage expressly saved by 
sections 98, 106, and 108, but the effect of section 2, clause (a), was to maintain 
intact the stationary force w’bich the Legislature had given to local usage in 
those two pa?/.s de contvmes, the Punjab and Oudh ; and throughout 
India all the many incidents of a mortgage or a lease, which were not incon- 
sistent with the provisions of the Bill, remained wholly unaffected. 

49 . The Bill was then simultaneously circulated for the third time to the 
Local Governments and referred to a Cemmission composed of Sir Charles 
Turner, the then Chief Justice of Madras, Mr. Justice West of the Bombay High 
Court, and Mr. Stokes of the Legislative Council. The Commission made 
several amendments both in the wording and substance of the Bill, but the* 
important additions were only three. First, they set out in full on the face of 
the Bill, several rules applying to transactions between living persons, 
which in the original draft were only expressed by way of reference, mutatis 
mutandis to certain sections of the Indian Succession Act dealing with 
matters, such as election^ contingent bequests, conditional bequests, and 
bequests with directions as to application and enjoyment, and which, therefore, 
could never have been applied by unprofessional Judges without risk of serious 
error. Secondly, they required, at the suggestion of Sir Henry Sumner Maine, 
who was a strong advocate of the conditional system of a public register of 
land, a written and registered instrument in certain oases of sale, mortgage, 
lease, exchange and gift of immoveable property. Thirdly, at the suggestiou 
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of one of the Hindu oritios of the BUI, they inserted a chapter on Gifts. The 
report of the Indian Law Com(nissioners, 1879, was duly oommunioated to 
the Select Committee which then consisted of Mr. Pitt Kennedy (a very 
eminent master both of English and Irish law), Messts. Colvin and Stokes, and 
Maharaja Jotindra Mohun Tagore, and they carefully considered it as well as 
the mass of comments on the Bill which had come from all parts of India. On 
the subject of sales, they agreed with Sir Henry Sumner Maine as t6 the 
desirability of rendering the system of transfer of immoveable property a system 
of public records ; and they were inclined to go a little further in this direc- 
tion than seemed good to the Law Commissioners. Thus, they thought that, 
in the case of a reversion or other intangible thing, though its value might bo 
less than Es. 100, the transfer should be effected only by a registered 
assurance; they altered section 51 accordingly, and this alteration was approved 
by the Government of India in its executive capacity. 

50 . As to mortgages, the Committee agreed with the Law Commissioners 
that registration would not only discourage fraud and facilitate investigations of 
title, but that it would also preclude some difficult questions of priority. A 
majority of them, however, thought that, when the principal sum secured was 
loss than Es. 100 the mortgage-deed need not be registered, and they altered 
the Bill accordingly. A majority of them also thought that equitable mortgages 
by deposit of title-deeds should be valid when made in the Presidency-towns, 
Eangoon and Karachi. W This too was approved by the Government of 
India, ‘and, accordingly, a proviso to that effect was added to section 59. 
Eecently, however, the propriety of dispensing with registration in the case of 
mortgages below Es. 100 again attracted the notice of the legislature, and the 
section was amended so as to make registration of delivery of possession 
essential for their validity the only exception allowed being whore the mort- 
gage is a simple one. 

51. As to leases they all thought that the chapter would be of practical 
use in the case of buildings, gardens, and mines, and they all agreed with the 
Law Commissioners that it should not of itself apply to agricultural leases, in 
other words, to the relations between zemindar and ryot. 

52. As to gifts they agreed with the Law Commissioners that registration 
should be required in the case of gifts of immoveable property of whatever value. 
Such gifts were, as a rule, mado by a written instrument and as, under the 
Eegistration Act, the registration of such instruments was compulsory, the 
change of the existing law here proposed was almost nominal. Both the 
Government of India and the Select Committee approved of the proposed 
requirements of writing and registration in the case of most transactions relating 
to immoveable property. The Bill was then republished in the Gazette of Indian 

•with the Committee’s third report. It was also published in the Local Gazettes 
in English and (except in Burma), also in the vernacular languages. About 
this time the law of Conveyancing and Property Act was placed upon the 
legislative anvil in England, and from it some useful hints wore borrowed. 
Indeed, while the framers of the Bill repudiiUed any desire to strike out into a 
region not thoroughly pioneered, or to ** follow the unsafe guidance of English 
law,” G) it bad to be ultimately conceded that tBe function of the Bill was 
to strip English law of all that was local and historioal, and to mould the 

(1) To which BaDgooD, Moulmein, Basseio (Act VI of 1904). 

and Akyab were added by an Amending Act (3) 44 & 45 Viet., C. 41. 

(Act VI of 1904, s. 4). (4) Law Commission era’ Beport, 1879, § 3. 

(2) S; 3, Transfer of Property Amendment 

G. TP— D " 
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/residue into a shape in which it would be suitable for an Indian population, 
and could be easily administered by non-professional Judges.’’ This was 
certainly the form which the draft had assumed at the time it was ready to be 
passed into law. Out of the original draft only five sections remained in the 
Act, the rest had suffered from the blue pencil or bad undergone transforma- 
tions beyond recognition. It was then brought up in the Council on the 5th 
January 1882, but after prolonged discussion, the passing of the Bill was 
deferred in order to give it greater publicity, and on the 17ch February 1882, 
the Bill — the result of two and ten years’ -labours — was finally placed upon 
the Indian Statute-book. 

53 . It would be churlish to deny that an Act which bad passed through 

the hands of the ablest lawyers of the day, during the 
AmendmentB. eighteen years that it has been in force, has not amply justified 
the hope of its sponsor that the Bill may prove to be a systematic and useful 
arrangement of the existing law '* (2) regulating the transmission of property 
between living persons. The Act has had since, however, to be three times 
amended, and it cannot be said that even after these amendments the enact- 
ment is altogether free from appreciable defects. The first amendment was 
made three years later — in 1885, — its main object being to give a more work- 
able form to the power of exemption which it gave in one of the introductory 
sections of the Act. The effect of the amendment was to substitute for racial 
exemption, local exemptions in regard to sections relating to the various modes 
of transfer, — one or two other amendments were also simultaneously inade. 

54 . Again in 1900 the second Amending Act was passed wjth the result 
that Chapter VIII relating to actionable claims was entirely recast, and one 
or two other verbal alterations were made in the two preliminary sections, 
sections 3 and 6. 

The last Amending Act, passed in 1904, has virtually placed mortgages on 
the same level with sales as regards registration, whilst it has introduced drastic 
changes on similar lines as regards leases. This Act was avowedly intended 
to cut the gordian knot of controversy as to the priority of registered over 
unregistered documents. But, while it will, to a certain extent certainly accom- 
plish this object, it may be doubted whether the hardship it will entail on poor 
debtors will not more than outweigh any good it may do in another direction. 
The force of a current cannot be stemmed by building a wall across it, and it 
may be gravely doubted whether the Legislature was well advised in amending 
the law in spite of the views of the majority of the Select Committee on the 
question on a former occasion (§ 50.) 

55 . Another Act passed in 1895, called the Crown Grants Act, (3) had 
the effect of exempting from the operation of the Act all grants and transfers 
made by or on behalf of the Secretary of State for India in Council. 

56 . The enactment as it now stands is divided into eight chapters : of 

these. Chapter I is preliminary and consists of four sections. 

^ ^ I Section I of the Act defines the extent, and operation of the 

Chap. I. while exempting Bombay, the Punjab and British 

Burma from the immediate operation of the Act, empowers the several Local 
Governments to extend the Act to those territories. Such a power of delegation 


(1) Mr. Stokes’ Speech, ProceediDgs of the (2) Mr. Stpkes’ Speech, Proceedings of the 

G. Gk’s Legislative Council {see Appendix). G. G’s. Legislative Council (see Appendix). 
(3) Act XV of 1895. 
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was at one time doubted, but the point has been bow settled by the Privy 
Gounoil. (1) In the exercise of this power the Act has been extended to Bombay 
and Bangoon, and it is partially at least about to be extended also to the 
Punjab) the Government of India having decided against the validity of objec- 
tions regarding the existence of local customs on account of which the enact- 
ment was not before extended to that Province. Whether a particular province 
is or is not placed under the jurisdiction of the Act is not very material, since 
its provisions in so far as they enunciate the rules of equity and good conscience 
have been applied even to them by the highest tribunal of the Privy Council. 
Paragraphs 5 and 6 are new, and were enacted by Act III of 1885. Their object 
is to exclude the operation of the sections relating to compulsory registration 
from areas where the Begistration Act itself is not in force. Section 2 repeals 
certain Acts rendered obsolete by the passing of the Act. But since the enact- 
ment is admittedly fragmentary, it expressly leaves unaffected any terms or 
incidents of any contract or constitution of property which are consistent with 
the provisions of this Act, and are allowed by the law for the time being in 
force.’* There is also a clause against the retrospect! vity of the Act. As it is, 
this clause was scarcely necessary, since no Act can have a retrospective opera- 
tion unless it is clearly intended so to operate : Nova constitutio futuris formam 
imponere debet, non prceteriis. (2) It is a fundamental rule of English law that 
no Statute can have retospective operation unless it is expressly and clearly 
declared to have had that effect, and even in this case, it is not to be construed 
so as to have a greater retrospective operation than its language renders neces- 
sary. (3) “ Even in construing a section which is to a certain extent retrospec- 

tive, the mfcxim ought to be borne in mind as applicable whenever the line is 
reached at which the words of the section cease to be plain.” ( 4 ) Similarly, 
pending cases are not to be affected by any change in the law. But when it is 
said that the Act is not retrospective, all that is implied is that it shall not 
operate so as to' prejudicially affect vested rights, or the legal character of past 
transactions, or impair contracts already made. It therefore, follows^ as is the 
law, that in matters of procedure a new enactment is always retrospective, 
unless there be some good reason against it, as where its application would 
prejudice rights acquired under the old law or would involve a breach of faith 
between the parties. 

67. The section further excludes from the purview of the Act involuntary 
transfers “ save as provided by section 57, and Chapter IV,” 
Bonal which apply to all transfers howsoever made or effected. 

The rules of Hindu, Muhammadan or Buddhist laws are 
.also saved wherever they collide with the provisions of the Act. Such rules, it 
may be stated, are not many and the tendency since the passing of the Act has 
^ been in the direction of conformity with its provisions rather than with the 
divergent rules therein saved. Section 3 is an important section and would have 
to be carefully studied. It defines certain terms used in the Act, and by a recent 
amendment the definition of actionable claims ” has also been transposed 
thereto. The reason for the amendment is stated to be that the terms has been 
used elsewhere in the Act. But could it have been forgotten that by the trans- 
position the very scheme of the Act has been destroyed? Hitherto the several 


(1) E. V. Buvak, I.L.R. 4 Oal., 137 (182) 
P.O. 

(2) legislative enaotment ought to be 
prospective, and not retrospective, in its opera- 
tiion,’* 3 JuBti 393. 


(3) Per Lindley, L.J., in Laurie v. Btnard, 
[1892], 3 Oh. 431. 

(4) Per Bowen, L. J., in Reid v. Reid, 31 
Oh. D.. 409; Maxwell on the Interpretation 
of Statutes (3rd Ed.), 298. 
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chapters were prefaced by the defiDition of the particular form of transfer 
they dealt with, but now while this would still.hold good as regards the other 
chapters, that on '’actionable claim" has been docked of its corresponding, 
section defining the very term "actionable claim" which has been buried in the 
interpretation section of the Act. As to the reason given for the change it is 
sufficient to say that if the reason as to the use of the term in the earlier part of 
the Act be any reason at all, sections 54, 58, 105, 118 and 122 have no reason 
to exist where they are, but should have been also transposed to section 3, 
since these terms are in many places used before they are defined. 

58 . No attempt has been made in the section to define the terms “ immove- 
able property," " instrument " and “ registered which are negatively described, 
it being assumed that the terms being well known required no definition in the 
Act. By section 4, the sections which relate to contracts are to be taken as a 
part of the Indian Contract Act and those relating to registration as supple- 
mental to the Indian Registration Act. All contracts of transfer would thus bo 
governed by the Contract Act. A contract according to the Indian Contract 
Act is an agreement enforceable by law. Every promise and every sot of 
promises, forming the consideration of each other, is an agreement. A promise 
in its turn consists of two parts, viz.^ a proposal and its acceptance. When 
one person signifies to another his willingness to do or to abstain from doing 
anything, with a view to obtaining the assent of that other to such act or 
abstinence, he is said to make a proposal. When the person to whom the 
proposal is made signifies his assent thereto, the proposal is said to be accepted. 
A proposal when accepted becomes a promise. A contract then is really nothing 
more than a promise. If A say to B buy my land, and D assents to buy it, there 
is a promise to buy on the part of B, and to sell on the nart of A, which con- 
stitutes a contract as between them. Every contract is a promise, but every 
promise is not a contract, for according to the Contract Act, only such promises 
as are enforceable by law are designated contracts. Other agreements which 
are not so enforceable are either “void" or "voidable" contracts according 
to whether they are wholly unenforceable or aie only unenforceble at the 
instance of one of the parties. The word " contract " is thus used in an 
arbitrary and conventional sense in the Contract Act, as importing only such 
agreements as are legally enforceable. One great requisite of a valid 
contract is consideration, which is something done or promised, by the promise, 
at the desire of the promisor. In this respect the term is allied to the notion 
of causa of the Roman Law. "Consideration," said Patterson, J., "means 
something which is of some value in the eye of the law moving from the 
plaintiff: it may be some benefit to the plaintiff or some detriment to the 
defendant. "(1) A transfer whether by sale, exchange, lease, mortgage or 
assignment would thus, according to the Contract Act, bo clearly a contract. . 
But a transfer by gift would not bo a contract, in this sense. No doubt in a 
gift as in a contract there are two consensual minds both directed towards 
the same object, but in a gift the donor or donee makes no promise, and 
there is no consideration in the sense the term is strictly used in the Contract 
Act. Thus then with the exception of gifts which do not fall into the 
category of a contract, all other transfers belong legitimately to the domain 
of contracts, by the law of which they are declared by the section to be 
governed. 


(1) Thomas v. Thomas, 2 Q.B,, 861 (869) ; 114 E.R. 330 (333). 
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89. Chapter II consists of 49 sections and is divided into two parts, the 
^ .. first part containing rules as to the transfer of property 

^ ; generally whether moveable or immoveable, and the second 

part relating solely to immoveable property. The Chapter starts with the 
definition of “Transfer of Property” without defining “ Property ” as has been 
noticed before. The term transfer of property is used to denote an act by 
which a Ifving person conyeys property, in present or in future, to one or more 
living persons, or to himself and one or more other living persons. There can 
then be no transfer without at least one other person. A person cannot 
transfer a property to himself alone. The very Act implies that the person 
called the transferor divests himself of his rights which are invested by him 
in the person called the transferee. These investitive and divestitive acts 
constitute a “ transfer.” Taken in this large sense transfer of property to a 
person yet unborn would be “ transfer,” had not the Act expressly limited the 
term to apply only to a transaction as between living persons. The transmis- 
sion of property by will would therefore not bo within the scope of the Act. 
The term “ person,” as used in the section does not only mean an individual, but 
also corporation, company or association, or any body of individuals whether 
incorporated or not. A person in its juristical sense even extends to such things 
as “ images,” “ hospital” or ‘‘ charity” but in such cases there can be of course 
no transfer except through the intervention of a trust. An image or a god, or 
charity must then be regarded as living persons witnin the meaning of the Act. 
A transfer may relate to property in prcssenti or infuturo, but if it relates to the 
latter, it must conform to certain conditions which will be noticed hereafter. 

60. Tlie next section (section 6) enacts that “ property of any kind may 
be transferred” except as otherwise provided in the Act or by other law for 
the time being in force. Alienation of property is favoured by law which dis- 
countenances every attempt to tie up property unreasonably, or, in other words 
to create a perpetuity, (i) In the history of property the right of alienation 
has been always regarded as its most vital incident. Without such a right, 
property would lose its greatest charm, and there would be an end to all 
commerce and industry. In England, a tern norary check was given to this right 
by the introduction of feudalism with the Conquest, but even then, sub-infeud- 
ation, whereby a new and inferior feud was carved out of that originally created, 
was practised and permitted, 12) and this in turn led to the alienations of land 
under the colour of sub-infeudation. Gradually the right had to be extended 
and by the statute Quia Emptores ('5) it was expressly enacted “ that from 
henceforth it shall be lawful to every freeman to sell at his own pleasure his 
lands and tenements, or part of them, so that the feoffee shall hold the same 
lands and tenements of the chief lord of the same fee, by such service and 
customs as his feoffee held before.” This important statute was in its turn 
’succeeded by other statutes which further enlarged the right of alienation. The 
statute De Donis (A.D. 1285) encouraged gifts by providing ” that the will of 
the giver according to the form in the deed of gift manifestly expressed shall be 
from henceforth observed, so that they to whom the land was given under 
such condition shall have no power to alien the land so given, but that it 
shall remain unto the issue of them to whom it was given after their death or 
shall revert unto the giver, or his heir, if issue fail.” The statute was, however, 
evaded by the Judges who were reluctant to give full effect to it. This became. 


(1) **Ailendtioreipraiferturjuri(iccrescendu (2) Magna Chai'ta, Oh. XXXII, 
Alienation is favoured by the law rather than (3) 18 Edw., let I.O., I. 

acoumulation. Co. Litt., 166a. (4) 13 EdvK;., 
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however, impossible after the passing of the Act for abolishing fines and 
recoveries and the Settled Estates Aot. d?hen the potestas alienadi^ 
right of alienation had to be firmly and finally recognized in England. It is a 
right necessarily incident in contemplation of law, to an estate in fee simple ; it is 
inseparably annexed to it, and cannot, in general, be indefinitely restrained by 
any proviso or condition whatsoever. Hence it is laid down that if a man 
makes a feoffe^ment on condition that the feoffee shall not alien to any, the 
condition is void because, where a man is enfeoffed of land or tenements, he has 
power to alien them to any person by the la^ ; for, if such condition should be 
good, then the condition would oust him, which would be against reason and 
therefore such condition is void. 

61. But public policy dictates that an exception should be made to the 
free alienation of all property. For while, it is no doubt conducive to good 
citizenship and policy that property as a rule should be subject to the incident of 
alienation, it would thwart the very object which the Law has in view of the 
result of transfer is to encourage fraud or foment litigation. Hence it is laid 
down in the section that a mere chance of succession (spgs successionis)^ a right 
of re-entry, an easement, an interest of the nature of a personal grant, a mere 
right to sue cannot bo transferred, nor can a transfer for an unlawful object or 
consideration be permitted. It is again consonant with public policy and 
conducive to the efiSciency of public service that public offices and stipends 
allowed to military and civil pensioners should not be trafficked in. Where a 
transfer is unobjectionable it may be made by any person who is sui juris y ox 
is competent to contract, and in the event of his inoompetency, transfer 
may under certain circumstances, be made by his manager, curator or guardian. 
The section is silent in not defining the qualifications necessary to enable 
a man to contract, but this has been designedly omitted, as the subject 
has been exhaustively dealt with in the Indian Contract Act^ The opera- 
tion of a transfer is described in the next section, which is an enlargement 
of the rule — cujus est solum ejus est usque ad ccelum, A transfer clothes 
the transferee with all the rights of the transferor, unless the latter has 
reserved some of them. Where the property transferred is land, all the ease- 
ments, rents and profits accruing after the transfer, and all other annextures or 
things essential for its complete enjoyment necessarily pass with it, and it is 
not necessary to convey them by enumeration. The next section (section 9) 
enacts that a transfer may be made by parol where writing is not deemed to be 
essential. Now on turning to the subsequent sections it will be perceived that 
transfer by sale or mortgage, if the poperty conveyed is of less value than 
Rs. 100, may be made orally, provided the transaction is evidenced by delivery of 
possession. An exception in the case of a simple mortgage is, however, in this 
respect allowed. A lease for less than a year may be made by an oral agreement 
accompanied by delivery of possession, (^) but one made from year to year, or 
for any term exceeding one year, must needs be made in writing. A gift of 
moveable property may be made either by seisin or a registered instrument. 
But a gift of immoveable property can only be made by a registered 
instrument. Finally an assignment of a chose- in -action can be effectuated 
only by writing. It would thus appear that except in the case of an assign- 
ment all other transfers whenever required to be made by writing, must be 

(1) 3 & 4 Will. 4. C. 74. that which ia above it.” Go. Litt., ia, 

(3) 19 & 20 Viet., G. 120. (5) 8, 107, as amended by a. 5 of The 

(Sy Mildmay*8 Oase, 6 Rep., 42 ; Go. Litt, Transfer of Property Amendment Aot (Aot VI 

3066. of 1904). Prior to this Aot the aooompani- 

(4) “He . who possesses land possesses also ment of possession wt^s not nqpessary. ‘ 
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also i*agi8ter6d. The nexfi few secfcions then proceed to lay down general' 
rules governing the transfer of • immoveable property, (i) Their tenor is to% 
encourage free and unrestricted alienation of property by declaring invalid 
conditions restraining the alienee from exercising the right of alienation, and' 
which, if permitted, would end in fettering most of the property with the* 
condition, and thus defeat the very object of the law which favours free aliena- 
tion. An exception is, however, made to this rule in favour of marriage- 
settlements made in favour of a woman, who is not a Hindu, Muhammadan or 
Buddhist ; but the clause in restraint of anticipation would in such a case 
only operate during coverture, but not after dissolution of the marriage. In 
this respect, the rule embodies the corresponding rule of the English law, 
the object no doubt being to ensure uniformity in the laws of the two countries. 
Another exception made in the same section is where the transfer effected is 
by a lease and the restriction made against alienation is intended for the bene- 
fit of the lessor or his representatives. The same rule is enacted in section. 
108 and is implied in the section. 

62. Again, if a man absolutely transfers his property to another, he 
cannot fetter his enjoyment by imposing on him a Condition that be shall 
enjoy the property in a particular manner. In other words, an interest cannot be 
absolute and conditional at the same time. Of course, such a rule is quite 
distinct from that by which the owner of two adjoining lands may upon the 
transfer of one of them restrain the purchaser from using it in a manner 
prejudicial to its neighbour. Such rights are of the nature of easements 
which are universally admitted and are essential to the very beneficial 
enjoyment of property which it is the object of law to promote, 

63. From the tendency of law to favour alienations several deductions 
may bo made. In order that there may be alienation, there must be an owner, 
and consequently law always countenances the vesting of estates. Again there 
is a priori nothing against an owner of an estate, transferring his interest 
to a series of persons for their respective lives to take effect one after the 
other. Such an alienation would create a series of contingent bequests depend- 
ent upon the determination of the interests preceding them, and it may tie up 
the property ad infiyiitum. It is therefore enacted in England that no one can 
postpone the vesting of the fee simple for a longer period than the life or lives of 
a person or persons living and twenty-one years afterwards. And the Indian 
rule, which is only the English rule slightly modified, similarly enacts that no 
one can transfer property for a longer period than the life or lives of a^ 
person or persons living and the minority of some person who sb&Il be 
in existence at the expiration of that period, and to whom, if he attains 
full age, the interest created is to belong. Now, since the age of majority 
has been fixed in this country to be eighteen years, the Indian i:)[ile only 
adopts the English rule with the variation necessitated by the different 
standard of majority in this country. But there is another difference between 
the two rules, for while in England the ultimate remainder may go to any per- 
son of any age, before the expiration of twenty years calculated from the termi- 
nation of the last life, under the Indian law, the person who is to take the ulti- 
mate remainder must be the person at the expiration of ivhose minority the 
ultimate remainder is to vest. This is the rule against perpetuities contained in 
section 14, and is subject to the only exception made in favour of bequests made 


(1) Ss. 10, 1‘2. 

(2) Married Women’s Property Act (Act III of 1374). 


(3) S3. 11, 40. 
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for the beneht of the public. (0 In Eogland, the rule is contained in no Act of 
Parliament, aud is " an invention of the Chancellors, but it is all the same now 
a most useful branch of the law of property. Where a transfer is made for the 
benefit of an unborn person, it must extend to the whole of the remaining 
interest of the transferor in the property. Thus, if A transfer property^to B for 
life, and the remainder over to C, the bequest would be valid, but if instead, he 
transfer the remainder over to C for life and after O’s death to D, the bequest 
would be void, <2) for there cannot be a possibility upon a possibility. This 
rule has nothing to do with the rule against perpetuities, for it is possible that 
the bequest may not otfend against the latter, though it may do so against the 
former. 

64 . Then again, the Act provides against the accumulation of funds. W 
which is also opposed to the fundamental principle before enunciated. The 
section forbids all accumulations of income for more than one year next after 
the date of the transfer. Section 19 defines “vested interest,” and section 21 
defines “contingent interest.” A vested interest is qualified in point of time, 
and a contingent interest takes effect only on the happening of a specified 
uncertain event. The subsequent sections (22 to 27) lay down the rules regu- 
lating such conditions, and sections 28 to 34 enact the law regulating disposi- 
tions subject to conditions. The next section 35 introduces the doctrine of elec- 
tion which is novel to this country. Substantially it enacts that a person shall 
not claim an interest without giving full effect to that instrument as.far as he 
can. The principle of election rests upon the doctrine that the donee is 
not permitted to approbate and reprobate. A man cannot be permitted to 
pick and choose by repudiating the onerous, whilst he accepts the 
beneficial conditions attaching to the subject-matter of the legacy or devise. 
The doctrine strictly so called is derived from the Civil law and is the 
obligation' imposed upon a person to choose between two inconsistent 
or alternative rights, or claims, in cases where there is a clear intention of 
the person from whom he derives one, that he should not enjoy both. Every 
case of election therefore presupposes a plurality of gifts or rights, with an 
intention expressed or implied, of the person who has a right to control one or 
both, that one should be a substitute for the other. The person who is to take 
has a choice, bub he cannot enjoy the benefits of both. The next section 
(section 36) relates to the equitable doctrine of apportionment and is taken from 
the English Apportionment Act of 1870. fO Section 37 relating to the appor- 
tionment of benefit of obligation on severance lays down a rule the justice of 
whic^is self-evident. 

^ The second part of this Chapter relates exclusively to immoveable 
propefe. Section 38 protects a hona fide transferee from a transferor, who being 
authoifl^d only under certain variable circumstances to transfer, conveys a 
property in the absence of those circumstances. A honafide transferee from an 
ostensible vendor is similarly protected by section 41, and sections 42, 43 and 
44 must bo regarded as cognate. The next section (section 39) is declaratory of 
a continuing charge on the property in respect of maintenance, or a provision 
for advancement or marriage, whicb^ may be enforced against a transferee \vith 
notice or a volunteer, but not against any other transferee, unless the right to 
maintenance has been declared by a decree, in which case, it may be enforced 
even against a transferee for consideration. W Ssebions 45, 46 and 47 lay down 

(i) 33 & 34 Viet., 0. 35. 

(6) Kiilada Prosad v. Jageshar Koer^ I. h. 
R., 27 Cal.. 1904. ^ 


(1) B 17. 

(2) S. 13. 

(3) S. 18. 
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the rale regulating a transfer made by or in favour of two or more persooe. 
Section 48 U the exposition of the equitable maxim qui prior est tempore, potior 
est jure, When two competing claims are otherwise equal, the only thing by 
which a right can be preferred is its priority, unless tne priority has been acquired 
as a result of fraud, in which case, it is only reasonable that the party so guilty 
should not be permitted to reap the fruit of his own turpitude. It is therefore 
provided that a transfer so tainted shall vacate its priority in competition with 
the subsequent transfer which is free from it (section 53). The right of a bona* 
fide purchaser to emblements upon eviction by a person having a better title is 
declared by section 51, whilst section 49 nrotects the transferee in the case of 
destruction or deterioration of an insured property, in so far as it empower^ 
him to compel the transferor to apply the insurance money to its reinstatelment. 
The doctrine of Us pendens enunciated in section 52 is founded upon the 
principle that if transfers pendente lite were allowed the very object of litigation 
may be frustrated. 


66. A classified analysis ol the chapter made on the basis of the subjeots 
Claiaiflcation of deals with would show that sections 10 to 37 give typical 


88 . 10 - 37 . 


instances for the conditions and cootingenoies affecting a 
transfer in its relation to the transferee, whereas sections 38 
to 48 similarly afford cases of transfer in its relation to the transferor. 
The first group of sections lays down the rules enunoiating the limits within 
which a transfer may be made subject to a condition or restriction. Ttite latter 
group affords examples of how far a ‘transfer is affected by a defect in title 
of the transferer. Taken together these sections provide for the ODfly two 
important contingencies possible in a transfer, and these sections therefore 
naturally form the substructure upon which the subsequent sections rest. 


67. A further analysis of these sections would show that they provide 
for the following cases : {i) Where a transfer is burdened with a condition 
circumscribing the uower of enjoyment or disposition by the alienees (sections 
3 0, 11, 12). (^^) Where the transfer is made for the benefit of unborn persons 

(section 13). (.iii) Where the transfer is made contingent upon the happening of 
an event certain or uncertain (sections 21-34). Then follow the sections which 
appeal to a different state of circumstances, {iv) Section 35 lays down a rule 
ot how far a transferee is estopped from questioning a transfer made of his own 
property, when as a part of the same transaction some benefit has been conferred 
on him (section 35). (y) The Act next lays down the law governing transfers 

made by transferors with defective title. Under this head the subject ^sents 
cases of great variety and complexity. But the sections naturally deal with 
the leading types of these oases. These are (a) where the transfer is mm by a 
person who is authorized only under certain circumstances to transfer. (§ The 
case of a Hindu widow who is only empowered to alienate for legal necessity is 
an example. (6) Where the transfer is made to defeat aright of maintenance 
charged on the property <3) or is made pendente lite, (^) or in fraud of creditors. 
( 5 ). yc) Where the transfer is made by an ostensible owner. (6) (d) Where thd 
transfer is made by a person having no present interest, but who subsequently 
acquires interest in the property tranferred U)- (e) Where the transfer is made 


(1) "H6 has the better title, who was first f4) 8. 52. 

in point of time.” Co. Litt., lAa. (5) 8. 53. 

(2) 8. 88. (6) S. 41. 

(3) 8. 39. 17) 8. 43. 
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* Ijy a oo-owner ; (i) or several* oo-ov7Dre8. <3) {f) Or where it is made by several 
00 - owners having distinct interest in the property, 

As regards the transferee the following oases are provided for : (i) Where 
the transfer is made to several transferees. W (it) The transferee’s right under 
policy. (Hi) The right of transferees with defective title to .oompensation for 
improvements. And the corresponding right of persons who have paid 
rents and profits to such transferee. It would thus appear that the chapter in 
a great measure lays down rules of its own which are applicable to all transfers 
To these if were added (i) law as to persons who may eater into a contract ; 
and (a) law as to the subsequent equities, the whole law on the subject would 
have been practically traversed. In this work an attempt has been made to 
supply these omissions by supplementing the commentary with a brief 
dissertation on them. 

68. Having laid down the general principles governing all transfers, the 

Act then deals with the various modes of transfer. In this 
tranifers^*^*^” respect the Act professedlv confines itself only to voluntary 

transfers inler vivos, and excludes from its scope all other 
kinds of transfers, vh., involuntary transfer by order of Court or by operation 
of law, and transfer to take effect after death. Of voluntary transfers the Act 
recognizes six kinds, by sale, gift, exchange, assignment of actionable 
claims, lease and mortgage. The first four modes of transfer are absolute and 
convey in favour of the transferee all the rights which the transferor is capable 
of passing. The remaining two modes convey only limited rights, or jilra in re 
aliena, in the property. Section 54 defines a sale, which, according to the 
section, may be effectuated by either registration, or delivery of possession. The 
necessity of possession was no doubt more universal at a time when the system of 
public registry was unknown. And it may safely be surmised that, with the 
general establishment of public registry, the importance, if not the necessity of 
possession; would proportionately diminish. The necessity of the change of 
possession was, as has been observed before, calculated to give publicity to the 
transaction as it was necessary for the enjoyment of the property. In the 
sale of property valued at less than Es. 100 delivery of possession is still an 
essential pre-requisite of a valid transfer. There is no difference between the 
nature and incidents of a transfer by sale, exchange, or assignment, and accord- 
ingly in the more scientific arrangement of the Code Napoleon, all these 
modes of transfers have been dealt with under the head of sale, A gift 
irrespective of value must be registered and must moreover be signed 
by at least two witnesses. An assignment may, however, be not registered^ 
but must in every case be evidenced by writing. But an exchange and 
a partition of immoveable property are in this respect governed by the 
same rule as a sale, with, however, this difference in the case of partition that, 
since its registration is compulsory only under the Begistration Act, it need no,t 
be registered, if it is not in writing. It is also to be noted that while the 
chapter on sale in the Act deals only with immoveable property, those op 
exchange and gift apply equally to moveable as well as immoveable property. 
The last chapter on *' Actionable claims” relates only to moveable property. 

69. The chapter on sale opens with a definition of the term, which is 

Chap. 111. * i'P distinguished from what may be no more than a mers 

" contract for sale ”. The former is a perfected transfer, 
'whereas the latter only creates the burden of an obligation and is in no case 


(1) 8. 44. 
13) 8. 47. 
(8) 8. 46. 


^4) 8. 45. 

(6) Biohard’s TraDBlatlon, pp. 448 it 
(6) Id the EDglish law a oontraot of 
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taDt^mount to a transfer. In this view of the law, the Aot mak^a a noticeable « 
departure from the rule of EogMsh law by which from the momept of contract 
the property in the thing is held to pass from the vendor to the {purchaser, and, 
if therefore the former still retains possession thereof, bis petition, is regarded 
pro tanto as'^of a trustee for the purchaser. The necessity ol, regi/stration has 
been for the first time brought about by the Aot. Therefore, a sale of immove- 
able property of whatever value made before the Act was and is yalld if made 
without any writing. A sale of moveable property may be still ** effected 
by offer and acoeptenoe of ascertained goods for a price, or of a price for 
ascertained goods together with payment of the price or delivery of the goods * 
or with tender, part-payment, earnest or part delivery ; or with an agreement' 
express or implied, that the payment or delivery, or both shall be postponed.**rt) 

A contract apart from the sale only creates a right in personam entitling 
either party to bring a suit for specific performance, or for rescission of the 
contract, or for the refund of purchase- money or damages : but it does not 
give the right in rem. In both oases therefore the law in this country is 
consistent. When there is a contract for the sale of a thing which has yet 
to be ascertained, made or finished, the ownership of the thing is not transferred 
to the buyer until it is ascertained, made, or finished, And it is declared 
in the Contract Act that where an agreement is made for the sale 6t 
immoveable and moveable property combined, the ownership of the moveable 
property does not pass before the transfer of the immoveable property. (3) 
As soon, as ownership in a thing, passes to« the purchaser, the latter is 
entitled to the profits accruing therefrom, as be is also liable for the loss arising 
from its destruction or deterioration. 


70. A sale transaction naturally divides itself into two parts, viz,, first, 

parties are bound by a contract, and secondly 
when the sale has actually taken place. In the first 
stage the rights and liabilities of the contracting parties are entirely different 
from those acquired upon completion of the sale. So long as the actual 
transfer has not taken place, the parties thereto are under mutual obligations to 
bring about the transfer. Hence if either party resiles from the agreement, 
the other party may enforce it by a suit for specific performance, or damagesi 
or both. But so long as the requirement of law as to conveyance and registra** 
tion or delivery of possession has not been complied with, the transfer is not 
complete, and the property has not passed in law to the purchaser. After the 
conveyance or delivery, however, the case assumes a diuerent aspect for then 
the transferee acquires all the rights of the transferor. Indeed upon transfer all the 
rights of the transferor automatically pass to the transferee. Intention to convey 
property is in every case essential, for without it there can be no transfer, even 
though the other formalities may have been complied with. <3) Bub if tbfe 
vendor has intended to pass the property it is of no consequence that he 
has not received bis purchase-money, for the transfer is complete as soott 
as the sale is effected in accordance with the formalities of law and the price is 
paid or promised, (7) But should the price be not paid the seller is entitled to 
a charge upon the subject-matter of the sale. The rights ahd duties of the 


is often used to denote both the oontraot to 
sell as well as a sale out and out, —Holland *8 
Jurisprudence (7th Ed.), 395. 

(1) S. 78, Indian Oontraot Aot (IX of 1872). 
(3) Ib.. §§ 79, 82. 

(3) Indian Oontraot Apt, s, 85. 


' (4) 16., 88 . 86 d: 55(a). ' 

(5) Manlade ny Bag hu nandan, I. L. 27 
Cal., 7. 

(6) 8aggi ▼. Namder, I. 93 Bom., 

Mli* i , ' * 

(7) B. 66 (4) (6). 
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vendor and purchaser are given in section 55, -which lays down what truths a 
seller must, and what falsehoods ha may utter. Generally speaking the vendor 
is bound to disclose all the material defects in the property. But there is nob 
exactly uherrimcB fides ID between the parties, as in the case of a partnership or 
a Marine or Liife^Insurance. 

71. “If fcho person,” said Lord St. Leonards, "to whom you sell was 
aware of all the defects in the estate, of course, he cannot impute bad faith to 
you in not repeating to him what he already knew, neither will you be liable 
if you were yourself ignorant of the state of the property ; and even if the 
purchaser was at the time of the contract ignorant of the defects, and you 
v^ere acquainted with them, and did not disclose your knowledge to him, yet 
he will be without a remedy if they were such as might have been discovered 
by a vigilant man ; if, however, you should, during the treaty, indirectly prevent 
the purchaser from seeing a defect which might otherwise have been easily dis^ 
covered, the contract would not bind the purchaser.” Any omission to make 
such disclosures as the purchaser is required to make, the section denounces as 
"fraudulent” — a harsh term, says Sir F. Pollock, "to use without any discrimi- 
nation of wilful concealment from mere inadvertence or even |ure acoident.”(3) 
But it overlooks the fact that the term has been used in the sense in which it is 
defined in section 17 <s) of the Indian Contract Act as importing certain con- 
sequences as the rosulb of the non-disclosures without any thought of the moral 
turpitude of the act. The section as a whole becomes only applicable .when the 
parties have not entered into a specific contract otherwise. Where therefore 
the contract is on the points explicit the section would be inoperative. 

72. An exchange is iu the main governed by similar rules. But a "gift" 

o . of immoveable property differs from it in many important 

Chapfl.^^^Yl,, II, particulars. For in a gift no contractual obligations exist or 

can be created on either side. But the consent of the 
donee is always an essential pre-requisite. All then that is necessary to com- 
plete a gift is consent on the part of the donee and conveyance. The chapter 
which deals with the subject of "gifts” excepts the rule of Mahomedan law 
to the contrary, p-nd excepting the provisions of section 123, which apply 
equally to Hindus, the rules of Hindu and Buddhist laws are also exempted from 
its provisions. Under the Brahmanic law "gift consists in the relinquishment 
of one's own right and the creation of the right of another, and tbe creation of 
another man’s right is completed on that other’s acceptance of the gift, but 
not other wise.” G) Acceptance of the gift, was therefore essentially requisite to 
complete this mode of transfer. But this would appear to be no longer 
essential. The lOiWof Hindu and Mahomedan gifts is in many respects the same 
as is enacted in the Act, and will be found exhaustively treated in its proper 
place. A transfer by assignment of a chose in action has been dealt with 
in Chapter VIII. By tbe recent amendment "a chose in action” has been 
carefully defined, and the whole chapter on the subject has been recast and 
itnore exhaustively dealt with. This chapter borrows ics main idea from the 
Code Napoleon tbe provisions of which are in this respect analogous. An 
.actionable cl^im can now be transferred only by writing. Begistration is not 
compulsory. Upon assignment the assignee is clothed with all the rights of the 


. (1)** Utmost 

*(2) liord 8t. lioonards' Handy Book of 
Property Law, p. 16- 


(а) Tagore lioctures on Fraud (189^), p. 98. 
(4) Mitakshara, Oh. 3, s. 6. 

(б) Arts, 1690—17(11. 
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assignor, and it may bo added he is equally liable in respect of all the, equities 
that may be subsisting as against the original creditor. 

73. All these modes of transfer convey to the transferee the aggregate of 

rights called ownership. Thera then remain the other modes 

ap. , Deases. q£ transfer in which the transferor does not convey his entire 
interest, but carves out another estate out of his own. Such rights known in the 
Civil law as jura in re aliena may, according to the Act, be created by way of 
lease or mortgage. The subject of lease has been dealt with in Chapter V (sec- 
tions 105 — 117) and of mortgage in Chapter IV (sections 53—104). The Act, 
however, does not profess to deal with agricultural leases which have been 
made the subject of special local enactments. The Act has thus in providing for 
non-agrioultural leases introduced a novelty, for there was no distinctive law 
regulating such leases before. The subject is one of great importance in non- 
rural places such as towns and centres of commercial activity. Indeed, the rules 
contained in the chapter would prima facie apply to every lease unless it is 
shown to be agricultural and one to which some other enactment has been madh 
snecially applicable. Moreover, the recent amendment of section 117 enables 
the Local Governments to extend such of its provisions as may be found 
appropriate even to agricultural leases, or to any class of such leases, 

74. A lease in the Civil law was said to fal under the general law of 

L letting and hiring or locatiO'Ci conductio — a leaso of property 

Leases*” ”” being designated locatio conductio rerum, the landlord being 

called the locator and the lessee the conductor. The lessee 
of different species cf property received distinctive appellation, as for example, the 
lessee of a farm was called a colonus and that of a house an inquilinus. 
The consideration payable in respect of a lease was called merces pernio or 
reditus, according to the nature of the property let, whether it was A house or 
a farm ; the term reditus being always re-itricted to denote the rout payable in 
respect of an agricultural farm {proedmm rusticum). The contract of letting on 
hire was said to resemble sale and was subject to the same law. It was said that 
as in a sale the price is fixed, so it is also in a lease. The rights and duties of 
the parties were also regulated upon the same anaglogy. The rights and liabili- 
ties of a lessor and lessee are almost the same as are now set out by the Act. 
The owner was bound to keep the thing in repair, and the lessee had a right to 
ask for a release from the contract or may claim a reduction of rent, but this 
did not include trifling repairs which had to be executed by the hirer. He was, 
of course, bound to deliver the thing to the hirer and to secure to him quiet 
possession during the term, and in default the lessee was held entitled to 
recover compensation {id quod interest). Bub if the lessee be evicted through no 
fault of the lessor, he was entitled to no more than a remission of the rent. 
T!hero was an implied covenant of title on the part of tho lossor. Thus, 
if Titius let pesture-land that produced poisonous or injurious herbs, if 
Titius was not aware of the defect, he was bound no more than to 
remit the rent ; but if he did know he would be mulcted in damages. The owner 
was to permit the lessee to carry away any fixtures put upon the land by him, 
as well as any moveables brought by him, but in so doing he was not to injure the 
property, but was to leave it in as good a condition as before. The correspond- 
ing duties of the lessee were prescribed to be to pay the rent agreed upon 
together with interest if the payment fell in arrear. He was bound to keep 


(1) Act VI of 1904, B. 5. 

(2) JustiDian, Bk. 8, 24 pr. Gaius, Bk. 3, 142. 
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possesdion of the thing for the contracted period and use it in as reasonable 
a manner and as a man of ordinary prudence. But he was not responsible 
for unavoidable accident, nor, in the case of moveables, if the thing was 
carried away by force. He was however, liable if it was only stolen. Upon 
expiration of the term the lessee was bound to surrender up possession, and 
Zeno punished a recalcitrant lessee with fine and banishment if be did not 
yield up possession even though he may have claimed the property as his own — 
in the latter case however, ho was permitted to recover it by a seperate suit. An 
agreement not to keep hre in the house made the lessee liable if he kept a fire. And 
an agreement not to fell, burn or peel the trees imposed on him the duty of not 
only observing the covenant himself, but also of taking means to prevent any one 
from causing the same injury. If the tenant used the land in an unhusband- 
like manner he was liable not only to eviction, but also to make good any 
deficiency arising from a second lease ; but not to excess, for the covenant was 
construed only in favour of the landlord. The benefit of a contract of lease was 
transmitted to the heirs and represen ta titles of a deceased heir. It will thus 
be observed that the Civil law contained all the cardinal principles which have 
been bodily incorpoiated into modern jurisprudence. 


75. The French law of lease {tonage) is substantially the same, and the 


Modern law 
of lease. 


English law may be said to be its faithful replica. Even 
the Mahomedan law of ijara (or lease) is grounded upon 
the same simple and natural principles. The law of 


leases in India borrows many of its provisions from the English law 


with but a few noticeble differences. In English law no lease can be 


made for a longer period than the interest of the lessor. But in this 
country a lease may be made for any period, and even in perpetuity so that 
the lessor retains nothing more than a nuda proprietas. Such a tenure was the 


emphyteusis of the Civil law. In England such a transfer would constitute an 
assignment, and not a lease. A lease of immoveable property from year to 
year, or for any term exceeding one year, or reserving a yearly rent can be 
made only by a registered instrument. All other leases may be made either 
by a registered instrument or by oral agreement accompanied by possession. f 2) 
A lease may be made for any period definite or indefinite. But since the 
lessor does not relinquish bis entire interest in the property bis rights and 
duties in relation to the lessee necessarily vary from those of a vendor. 


A lessor may, for instance, dispose of the property in any manner 
consistent with the lease. And there may be cases in which he may 
determine the lease and re enter upon the premises as where the lessee 
has broken an express condition on the breach of which he has stipulated 
to re-enter, or where he has renounced bis character as such and has 
set up an adverse title. He is entitled to receive the rent, that may have 


been fixed, and in default of which payment he may determine the lease. The 
Act does not recognise the levying of distress by the landlord in any case. The 
lessor is entitled to ail the accessions made to the property and the lessee must 
disclose to the lessor any fact enhancing its value. As regards the duties of the 
lessor to the lessee it may be stated that he is bound to secure to him quiet 
-possession, and in this respect his liability is similar to that of a vendor. He 
must moreover disclose to the lessee any material defect in the property of 
which the former is and the latter is not aware. He is bound to repair the 
> p]X>perty during the continuance of the lease and otherwise adhere to the terms 


(1) 3 HamiItoD*8 Hedaya, 335. 


(2) S. 107. 



INTRODUCTION. 


xzxix : 


of his oontradt. The lessee on his part is eutifeled to quiet enjoyment of the pro* 
perty with all. the aoodssion made therejio. He may transfer his interesj. but by 
doing so he oannot get over his liabilities. He must use the property in a 
reasonable manner and must not commit destructive acts, and whenever it 
requires repairs he may either call upon the lessor to make them or he may make 
them himself, recovering the costs with interest out of the rent due, or in any 
other manner from the lessor. He must not put up any permanent structures 
on the property ; any other stuctures put up by him he may remove, provided 
that he does not thereby deteriorate the premises. And above all he 
must duly observe the covenants by which he may be bound, must 
pay up the rent regularly and must not repudiate his lessor. A surrender 
whether express or implied, puts an end to the lease, but the lessee cannot 
surrender and deliver up the property whenever he chooses, for surrender cannot 
be made except with the consent of the landlord. The rights of an under-lessee 
are protected by sections 109 and 115. Generally speakingta sub-lessee holds 
under the lessee and is bound to him in the same manner as he is in his turn 
bound to his landlord. But if the sub-lessee has attorned to the landlord the 
intermediate lessee is then discharged from his liabilities which are transferred 
to the sub-lessee. 


76. 

Chap. ly 
Mortgages. 

them. 

77. 


In its logical sequence the last mode of transfer is that by mortgage 
which has been treated of in Chapter IV of the Act. The 
subject presented many points of great complexity, and it 
has been the object of the Act as far as possible to simplify 


Their early 
History. 


The law of mortgage must have trodden close upon the heels of the 
first right in favour of the alienability of property. Indeed 
there even authority . for supposing that a transfer by 
mortgage must have been allowed long before sale, if for the 
reason that partial transfer must have preceded on absolute alienation. Thus 
according to an old precept cited in the Mitakshara sale was not allowed but 
mortgage was. And similar texts are to be found both in the institutes of 
Manu and Narada reprobating sale but regarding mortgages as a matter of 
course : (3) "Neither a pledge nor a deposit,” reasons Manu, "is lost to the 
owner by lapse of time, they are both recoverable though they have long 
remained with the bailee.”(3) And so he lays down that if the pledge is 
destroyed or deteriorated, the pledgee is liable to make good the loss unless it 
was due to the aot«of*^God or of King. This is acceded to by Katayana, but 
Brahaspati would even in such a case compel the pledgee to give another pledge 
or pay the principal and interest. In regard to several pledges of the same 
thing at the same time Vasishta gave the pledge to him who was the first to 
take possession. Bedemption was allowed until the expiration of a fortnight 
from the date of the stipulated term, after which the mortgage forfeited and the 
creditor was allowed to sell in the presence of witnesses, but not without notice 
to the debtor. In archaic society these simple formulm were found to be adequate. 
But as society grew, law bad to keep pace with it, and in Boman law while the 
oldest form of the contract of pledge was that of mancipation or absolute sale 
of the thing subject to the contract of fiducia or agreement for redemption^ (^) 


(1) M itaksbara, Gh« I. s. 1, § 33. 

(3) Manu, Ob. VII, v. 194 ; Nacada Yajna- 
valkya, Ob. 11, v. 68. 

(3) Manu, Ob. VllI, P. 146. 


(4) Yajnavalkya, Ch. II. v. 59. 

(6) Institutes o! Justinian (Sandar*s Narada 
Ed.) 336. note. 
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gradually the oontract was diversified, and the oontract as well the procedure 
for enforcing it assumed a more definite and complicated character. 

78. The forms most in use were, however, only two, that is, pignus d) 

and hypotheca. Pignus was the general term and had for 
potheca.^ ^ its’object moveable as well as immoveable property and might 

relate to things both corporeal as well as incorporeal. 
Pignus, according to Ulpian, may be made without delivery, but this was 
the exception rather than the rule. For a transaction unaccompanied by 
a change of possession was designated hypotheca which appears to have 
been its distinctive characteristic. By pignus the creditor acquired a 
right inrem which could be asserted upon failure of the pledgor to discharge the 
security. This he might do by selling the property to recover the amount of 
his advance, and if he could not find another purchaser he was not precluded 
from constituting himself its owner. W A creditor in possession of the pignus 
was bound to take^care of the thing and to restore it to the debtor by the actio 
pigneratitia. But if it was lost by some accident the creditor was not account- 
able for it, and he was not on that account prevented from suing for his debt. ^3) 
The right of sale was the necessary incident of this contract and it appears 
that the creditor could not contract himself out of that right. This was recog- 
nized even by Ulpian who, in spite of a condition, ne liceat distrahere, conceded 
to the creditor the right of selling off the property, though in such a case he 
was required to give notice to the debtor three times. (4) This provision was 
subsequently inproved upon by Justinian who allowed sale after two years’ 
notice, and if no purchaser was then forthcoming then the vendor was affer a 
further grace of two years, allowed to constitute himself its owner. Priority 
was determined according to the date of contract and not from the date of 
possession. Writing and registration were not essential, but the Emperor Leo 
passed an edict conferring a privilege on certain kinds of written contracts. 

79. A mortgage iVhypotheque) may by the French law be either legal, 

Fren h f conventional. ^5) The term legal hypothecation 

'MoFtgag^^ ^ moveable property must be distinguished from liens upon 
property as arise by implication and intendment of law. 

By judicial hypothecation is implied that discription of charge or claim upon 
property which results from the judgments of the Courts of Justice, and from 
judicial acts ; (7) and a conventional hypothecation is that which is founded pure- 
ly upon contract and “can only bo consented to by an act passed in authentic 
form before two notaries or before one notary, and two witn esses. ”(®) 

80. In English law, mortgage appears to have been introduce d at first as 

History of English device to evade the law against alienation. In 

Mortgage. inception it was an estate upon condition, that is to say, 

an estate whose existence depended upon the happening or 
not happening of some uncertain event, whereby the estate might be either 
originally created, or enlarged or finally defeated. A mortgage came under the 
denomination of that kind of estate which became defeasible upon condition 
subsequent. <9) But between the time of lending the money and the time allotted 
for payment, the estate was conditional, and the mortgagee was called tenant in 


(1) Prom pignus, a fist, because things 
which are given in pignus are made over with 
ftbf band. 

(2) Justinian, Bk. II. Tit, VIII, 1. 

(3) 76., Bk. Iir, Tit. XIV, 4. 

* (4) Digest 13, 7. 4. 


(51 Art. 2116, Cede Napoleon, 

(6) ib., Art. 2117. 

(7) Art. 2117, Code Napoleon. 

18) Cod. Civ., L. Ill, Tit. 18. 2117. 
(9) Stephen's Blacketooe, 803 et 
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cQorbgftge. As sooa as suob bd ostate waB oreatedi the mortgagee could iipmedi*- 
ately enter upon tbe lands to bo dispossessed upon performauee c f tho condition 
by payment of the mortgage-money on tbe day limited. Estates held in vadio 
in gage, or pledge, were of two kinds, vivum vadium, or living pledge : and a 
mortuum, vadium, *'Vivum vadium*' or living pledge according to 

Blackstone “ is when a man borrows a sum (suppose £200) of another and grants* 
him an estate, as, of £20 per annum, to hold till the rents and profits shall repay 
the sum so borrowed. This is an estate conditioned to be void as soon as such 
sum is raised. And in this case the land or pledge is said to be living, it subsists 
and survives the debt; and, immediately on the discharge of that, results back to 
the borrower. (1) But mortuum vadium, a dead pledge, or mortgage (which is 
much more common than the other) is where a man borrows of another a 
specific sum {e g., £200) and grants him an estate in fee, on condition that if he, 
the mortgagor, shall repay the mortgagee the said sum of £200, on a certain 
day mentioned in the deed, then the mortgagor may re-pnter on tho estate 
granted in pledge ; or as is now the more usual way, that the mortgagee 
reconvey the estate to the mortgagor : in this case the land, which is so 
put in pledge, is by law, in case of non-payment at the time limited for 
ever dead and gone from the mortgagor ; and the mortgagee’s estate in 
the lands is then no longer conditional but absolute.” But though a 
mortgage be thus forfeited, and the estate absolutely vested in tbe mort- 
gagee at common law, the Courts of Equity, will interpose, if the estate 
be found to be of greater value that the sum lent thereon, and allow to the 
mortgagor what is called the equity of redemption, that is, a right to call on the 
mortgagee who has possession of his estate to deliver it back upon payment of 
the whole debt and interest. This right conferred by equity upon defaulting 
mortgagees has the effect of turning the mortuum into a kind of vadium* But 
while equity gave to tho mortgagor the right of redemption, it al^o gave to the 
mortgagee the right to compel the sale of the estate, in order to get the whole 
of his money immediately ; or else to call upon the mortgagor to redeem his 
estate preseiitly, or, in default thereof to be for ever foreclosed from redeeming 
the same ; that is, to lose his equity of redemption without the possibility of 
recall. lu England mortgagees did not, as a rule, take possession of the mort- 
gaged estate, unless where the security was precarious or small. A mortgage 
without possession thus resembled closely the hypotheca, as that with posses- 
sion corresponded to tho pignus of the Homan law. In Glanvil’s time, when 
the universal method of conveyance was by livery of seisin or corporeal 
tradition of the lands, no gage or pledge of lands was good unless it was accom- 
panied by possession. This was said to be necessary to prevent subsequent 
and fraudulent pledges of tho same land. But a transfer by which tho owner 
was deprived of its enjoyment and tbe facility for disincumbering the estate, 
was in spite of Blackstone’s lament, not expected to be much favoured by 
the mortgagors. And it was therefore only natural that possessory mortgages 
should be sparingly executed and that livery of seisin be regarded as by no 
means the sine qua non of a valid pledge. The modern English law of mort- 
gage is partly based upon the common law ilex non scripta) and the practice 
of the Equity Courts, and some of its provisions have since been embodied in 
the Conveyancing and Law of Property Act. The law as it now stands 
confers upon the mortgagee tho power of sale similar to that conferred by 
section 69 of the Act. In all other respects it differs but little from the Act. 


(1) 2 Blaok, Oomm., pp. 157. 158. 
(3) Go. Litt., 305. 

G. TP— P 


(3i 2 Black, Comm., p. 160. 
(4) 44 & 45 Viot., G. 41. 
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The law of mortgage in this country before the passing of the Aob was by no 
means uniform. > Indeed, it was on aooount of its unsettled state, consequent 
upon the Courts being left to administer according to justice, equity and good 
conscience, that the necessity for codification was felt to be urgently pressing. 


81. The Act has now codified the law relating to mortgages of immoveable 
property and charges, and while it no doubt deals with 
** almost all the principal forms with a claim to exhaustiveness, 
^ ^ ' it has left out of account mortgage of a thing which may 

come into existence in fnturo , — as for example an indigo crop. Such a mort- 
gage is, however, valid although it has not been recognized in the Act and does 
not fall within the scope of the Indian Contract Act which deals only with the 
pledges of existing moveables, “ A mortgage,” as defined in the Act, is the 
transfer of an interest in immoveable property for the purpose of securing the 


payment of money advanced or to be advanced by way of loan, and existing or 
future debt, or the performance of an engagement which may give rise to a peou- 
niai^ liability.”l2) This conception of a mortgage is more comprehensive than of 
the English text-books. Thus according to Fisher Mortgage (proper) is an 
assurance to the creditor of the whole or part of the debtor’s general property, 


in real or personal estate, conditional upon the non-payment and redeemable at 
law upon payment of a debt at a fixed time ; and upon breach of the condition 
becoming absolute at law, and redeemable in equity, until the expiration of a 
certain period ; unless the right of redemption be sooner foreclosed by judicial 
process at the suit of the creditor or be destroyed by sale under judicial process, 


or under a power incident to security.” The Act divides mortgages into four 
classes, namely, (1) simple mortgage ; (2) mortgage by conditional sale ; (3) 
usufructuary mortgage ; and (4) English mortgage to which alone Fisher’s defini- 
tion would apply. These are, however, only the pure forms of mortgages, and 
it is quite possible to combine two or more of these, in which case, the resultant 
mortgage is an anomalous mortgage which has been dealt with in section 98. The 
combination of the third mortgage with the first or the second does not, 
however, give rise to an anomalous mortgage. Excepting then the case of an 
anomalous mortgage in which the rights and liabilities of the parties are 
determined by their contract as evidenced in the mortgage-deed, subject toilocal 
usage and such other mortgage as has not been provided for in the Act, all 
other forms of mortgage of whatever character are subject to the rules contain- 
ed in the Act. A mortgage should be differentiated from a “ charge.” Indeed 
the two terms are so closely related to each other that a confusion is often 
engendered by using them interchangeably as they appear to have been before 
the Act. But the two terms, at any rate as now defined, appear to be capable 
of a clear differentiation. 


82. Charge is a generic term, of which mortgage is a species. A charge 
rh HI I i^Gsults as soon as the property of one person is made security 
shear**** * ■wngai- payment of money to another. This is also the 

object of a mortgage, and this is therefore the common 
feature of both. But this is the only common factor in the two, excepting which 
the two terms have little else in common. A charge may arise in two ways* 
namely, by act of parties or by operation of law. But a mortgage can never 
be created by operation of law. In mortgage the property transferred is specifiOt 
but this is by no means necessary to constitute a * charge.” Then, again, a 


(1) Indian Oontraot Aot (Aot IX of 1872), 
172—179. 


(2) 8. 58,iN}sf. 
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mortgage is always a seourity for a debt or the performanoe of ati eog^gemenf, 
but a charge is only a security for the payment of money to another^ which may 
be Aue either as a debt or a claim, as far example, a claim to main(;Oiianoe in 
the case of a Hindu widow. Then, again, while there is a transfer of an 
interest in a mortgage, there is no transfer in a ** charge *' which is only pledged 
as a collateral security. In its remedial incidents a charge closely approaches 
a simple mortgage. Indeed, the distinction between the two is in many Cases 
hardly perceptible. But a charge must as far as possible be always distin- 
guished from a mortgage, since on the question of limitation, the distinction was 
until recently one of practical importance, and in view of the promised legisla- 
tion it may again assume that importance. 

83. The rights and duties of a mortgagor and mortgagee vary with 
the kind of security as well as its character as a possessory or non-pos- 
sessory mortgage. They are somewhat similar to those of the lessor 
and lessee. Thus, for instance, in the absence of a contract to the contrary, 
the mortgagor is deemed to make the covenant of bis title, and if the 
mortgage is possessory, also of quiet enjoyment. (^) With this purpose in 
view, the law requires him to defend his own title or enable the mortgagee to 
do so if it is assailed by any adverse claimant. He is further enjoined to 
continue paying public charges until the mortgagee is actually put in possession 
of the property. He cannot be allowed to raise money on the security of bis 
property and then fritter it away or allow it to be forfeited. To allow this 
would have been to set a premium upon dishonesty and fraud : and no mort- 
gagee would be found to risk his money if its payment is left to the mercy of the 
debtor. It has been therefore provided that if a mortgagor break any of the 
conditions, the mortgagee may then hold him personally liable for his mpney. W 

84. Again, if the mortgagee enters into possession of the pro'perty mort- 
gaged to him, he is equally bound to use it in a prudent and careful manner, 
and he is made liable to the mortgagor both for commissive and permissive 
waste. He must therefore strive to collect rents and profits thereof, out 
of which ho must pay the Government revenue and other public charges, 
the surplus being appropriated to the payment of interest on bis money and 
on necessary repairs. 

He is also entitled to expend such sums as may be necessary for the due 
management and preservation of the property entrusted to his possession, A 
mortgagee may assign or sub-mortgage his interest, in which case, the assignee or 
sub-mortgagee stand in the same position to the mortgagee as the latter stands 
to the mortgagor. 

88. If a suit becomes necessary, then either party must follow the 
procedure enacted by the Act. This is not uniform for 
all classes of mortgage. In a simple mortgage, the mortgagor 
pledges the credit of his person and the property mortgaged for the satisfaction 
of the debt. On default, the mortgagee is entitled to institute a suit 
for sale of the property, to which if he is so advised, be may also ]oin a claim 
to personal recovery. A conditional decree will then be passed in his favour 
calling upon the mortgagee to pay up within a period fixed within six months, 
and if the mortgagor still defaults, the mortgagee may then apply to confirm 
the decree by obtaining an order absolute after which the mortgagor can no 


Prooedare. 
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longer redeem. On the passing of this decree, the mortgagee becomes entitled 
to execute it, and thus bring the property to sale. The proceeds are paid over 
to him in the discharge of bis debt, the residue, if any, being made over to 4ihei| 
mortgagor. But should the proceeds prove insuifioient, the mortgagee is entitled 
to recover the unpaid balance from the mortgagpr personally. This is the 
• procedure in all cases where the mortgagor’s remedy is by sale. And it is a 
procedure which applies equally to an English mortgage, though he possesses 
the power of sale which he may exercise without the intervention of the Court. 


86. The procedure for realizing security in a mortgage by conditional 
sale is somewhat different. In this class of mortgage, the mortgagor does not 
stipulate for a personal liability nor can the mortgagee look for the satisfac- 
tion of his debt to anything beyond the property mortgaged. If therefore it 
becomes necessary to invoke the assistance of the Court, he must, as in the case 
of a simple mortgage, obtain a conditional decree for foreclosure, and if the 
debt is not paid within the period of grace, the mortgagee must then apply and 
obtain an absolute order for foreclosure which has the effect of investing the 
mortgagee with ail the rights of the mortgagor. A foreclosure once made is 
final and cannot be re-opened in this country, although the procedure in England 
is in this respect different. The terms “foreclosure ” and “redemption ” are 
terms of the English Equity Courts which extend to the mortgagor an indul- 
gence to enable him to pay off the debt when he cannot do it legally. For 
instance, if the debtor stipulate with the creditor that on default of payment, 
the latter may re-enter upon the property as its legal owner and that the estate 
would become forfeited or foreclosed to him, there is nothing in law against 
the mortgagee literally enforcing the convenant had not the law provided 
against the condition having its effect by prescribing a procedure to which both 
the parties must conform. W This indulgence favoured of equity which 
enables a defaulting mortgagor to buy back the estate is called the equity of 
redemption. And when this right which is his estate in equity is forfeited, it 
is said to be foreclosed. (2) law regards this right with such favour that 

the mortgagor cannot be even permitted to contract himself out of it. 


87. In an “English mortgage” the mortgagee is on the one hand entitled 
to the double remedies of foreclosure and sale, while on the other hand, an 
usufructuary mortgagee is not entitled to sue for either. But whatever may be 
the nature of the security, a mortgagor is invariably entitled to sue for redemp- 
tion, though not before the mortgage- money has become payable and, then too 
he must redeem the entire mortgage and not any part of it at his option. 


Mortgage of 
moveables. 


88. It has been remarked before that neither in this Chapter nor any- 
where else in this or any other Act has any reference been 
made to the mortgage or hypothecation of moveable, 
property. In England, such transactions are provided for 
in the Bills of Sale Act. Butin spite of the want of legislative sanction, the 
mortgage of moveable property is perfectly valid and m.ay be made by an option- 
ally registered instrument, with the priority conferred by a registered instrument 
against any oral agreement or declaration relating to such property except where 
the agreement or declaration accompanied by possession. A hypothecation is 


(1) See per JesscI, M. R., in Carter v. is then to shut him out from power of re- 

Wo-hSt 4 Gh. D., 605 (606). deinption. T 

(2) ‘To “foreclose” means literally to “shut (3) S. 48, Indian Registration ^ct (III of 
out” or “exclude” from L. Forts outside and of 1877). 

’Clandere, to shut. To “foreclose a mortgagor” 



INTRODUCTION. 


xly 

there used to oomprehend all such charges and'* pledge ” ^hioh is " the bailment 
of goods as security for payment of a debt or performance of a promise." A pledge 
must always be accompanied by transfer of possession in favour o£*the pawnee. 

" There are three kinds of security,’* said Willes, J., " The first a simple lien ; 
the second, a mortgage passing the property out and out ; tbe third, a security 
intermediate between a lien and mortgage, viz., a pledge — where by contract a , 
deposit of goods is made a security for a debt, and tbe right to the property 
vests in the pledgee so far as is necessary to secure the debt.” (i) 

89. A transfer once completed cannot be modified or rescinded in law 
but it may be in equity, the provisions of which are contained in the Specific 
Belief Act, Chapter IV. But the subsequent equities arising out of a transfer 
are no part of the law of the Transfer of Property dealt with in the Act. 



V. Holqate, L. R.. 3 Ex., 299(304); following Donald v. Sxtckling, L. R.,‘ 1 Q. 




REGULATION XVII OF 1806. 


A regulation for extending to the Province of Benares the rates of interest 
on future loans and provisions relative thereto contained in Begulation XV. 
1793 ; also for a general extension of the period fixed by Regulations I. 1798 
and XXXIV. 1803, for the redenaption of mortgages and conditional sales of 
land, under deeds of Bye-bil-waffa, Kutcabalah or other similar designations. 
Passed by the Governor-General in Council on the 11th September, 1806. 

1. The rules prescribed Regulation I. 1798, for preventing fraud and 
injustice in conditional sales of land under deeds of bye-bil-waffa or other 
deeds of the same nature were declared to extend to Benares, as well as to the 
Provinces of Bengal, Behar and Orissa ; and under the terms of section II of 
that Regulation might be considered, from the time of its publication, to have 
established the general limitation of interest at the legal rate of twelve per cent, 
per annum.” As, however, the provision relative to a limitation of interest, 
contained in Regulation XV. 1793, and re-enacted for the ceded and conquered 
Provinces by Regulation XXXIV. 1803, have never been expressly extended to 
Benares and as it appears that the limitation of twelve per cent, per annum 
has not yet been considered in force within that province, it is nedessary that 
an express rule should be enacted for extending to Benares the same limitation 
of interest and provisions connected therewith, as are in force throughout the 
other provinces under this Presidency. It is further requisite, for the purpose 
of preventing improvident and injurious transfer of landed property at an 
inadequate price, by the forfeiture of mortgages accompanied with a condition 
of sale to the mortgagee, if the amount advanced be not repaid within a 
stated period (which description of mortgage is common throughout the 
country. Under deeds of bye-bil-waffa, kutcabalah, and other similar 
designations) that an equitable provision should be made for allowing a redemp- 
tion of the estate within a reasonable and limited period, on payment of the 
principal sum lent with interest thereupon if the mortgagee shall not have been 
put in possession ; the Governor-General in Council has accordingly enacted the 
following rules, to be in force, from the time of their promulgation, in the 
several provinces therein specified respectively. 

2. The provisions contained in the several sections of Regulation XV. 

1793, are hereby declared to extend to the province of 
te^ed ^to Benares 1*^® commencement of the ensuing year 1807 

with xnodifioatioDB. A.G. corresponding with the 19th Poos of the Bengal year 

1213, and 7th Poos of the Fusli year 1214, subject to the 
following modifications. 
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8. Instead of the limitation of interest speoilied in sections IE and III. 

(Regulation XV. 1793), if the cause of action shall have arisen 
t °Vb before the period stated in the preceding section, the Courts 

of civil judicature are to decree whatever rate of interest may 
, have been voluntarily stipulated ; or if interest be payable 

in any case wherein a specific rate may not have been stipulated, according to 
the law and usage of the Province in conformity, with the snirib of section IX. 
Regulation VII. 1795, which directs with respect to bills of exchange, receipts, or 
notes of band, that the custom of the country is to be abided by, and with 
respect to dealings and money transactions amongst mahajans and shroffs, that 
the established customs ohservei and enforced amongst them are to be adhered 
to by the Courts in their inquiries and decisions. 

4. Repealed bv Act XXVIII. 1855. 

5. The forfeiture of interest for stipulation of a higher rate than what is 

„ . authorized, enacted bv section VIII. Regulation XV. 1793, and 

Forfeiture of prin- 
cipal and inboreat the forfeiture of principal and interest, in cases of attempts 

elude the prescribed rale^, by deductions from the 
principal or other devices, provided against by section IX. 
Regulation XV. 1798, shall not be considered applicable to any loans ‘actually 
and hona fide contracted, or to any bonds or other instruments voluntarily 
given for the evidence and security of such loans, previously to the period stated 
in section II of this legulation. 


6 . Repealed by Act XXVIII. 1855. 

7. In addition to the provisions made in the Provinces of Beni^al, Behar, 

Orissa and Benares, by Regulation I. 1798, and in the ceded 
con- and conquered Provinces bv Regulation XXXIV. 1803, 
ditional bales of for the redemption of mortgages and conditional sales of 
land, under deeds of bye-bil-waffa, kutcabalah or any 
similar designation, it is horebv provided, that when the mortgagee may have 
obtained possession of the land, on execution of the mortgage-deed or at any 
time before a final foreclosure of the mortgage, the payment or established 
tender of the sum lent under any such deed of mortgage and conditional sale or 
of the bilance due if any part of the principal amount shall have been discharg- 
ed, or when the mortgagee may not have been rut in possession of the mort- 
gaged property, the payment or established tender of the principal sum lent, 
with any interest due thereupon, shall entitle the mortgagor and owner of such 
property, or his legal representative, to the redemption of his property, before 
the mortgage is finally foreclosed in the manner provided for bv the following 
section ; that is to sav, at any time within one year (Bengal, Fusli or Willaity, 
according to the era current where the mortgage may take place) from and 
after the application of the mortgagee to the Zillah or City Court of Dewanny 
Adawlat for foreclosing the mortgage and rendering the sale conclusive in con- 
formity with section VIII of this Regulation. Provided that such payment or 
tender be clearly proved to have boen made to the lender and mortgagee or hi? 



BBGULATION XVII OF <1806. 


3 


legal representative; or that the amount due be deposited, within the time above 
specified in the Dewanny Adawlat of the Zillah or City in which the mortgaged 
property may be situated, as allowed for the security of the borrower and 
mortgagor, in such oases, by section II. Eegulation 1. 1798, and section XII. Begn- 
latioa XXXIV. 1803, the whole of the provisions contained in which sections,, 
as applied therein to the stipulated period of redemption, are declared to be 
equally applicable to the extended period of one year, granted for an equitable 
right of redemption by this regulation. 


8. Whenever the receiver or holder of a deed of mortgage and conditional 


How mortgagee 
or holder of deed of 
oonditioual sale to 
proceed, when desi- 
rous of foreolosiog 
mortgage or ren- 
dering conditional 
sale conolusive. 


sale, such as is described in the preamble and preceding 
sections of this regulation, may be desirous of foreclosing 
the mortgage and rendering the sale conclusive on the expi- 
ration of the stipulated period, or at any time subsequent 
before the sum lent is reoaitl, he shall (after demanding 
payment from the borrower or his representative) apply for 


that purpose by a written petition, to bo presented by himself or by one of 
the authorized vakils of the Court, to the Judge of the Zillah or City in which 
the mortgaged land or other property miy be situated. The Judge, on receiving 
such written application, shall cause the mortgagor, or his legal representative 
to be furuishel, as soon as possible, with a copy of it; and shall at the same 
time notify to liim, by a perwannah under his seal and official signature, 
that if he shall not redeem the property mortgiged in the manner provided for 
by the foregoing section, within one year from the date of the notification, 
the mortgage will be finally foreclosed and the conditional sale 'will become 


conclusive. 
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THE TRANSFER OP PROPERTY ACT. 1883 

ACT IV OP 1882. 

(As amended by all subsequent Acts up to date,) 


Eeceived the G.-G.’s assent on the 17th February 1882. 

An Act to amend the Law relating to the Transfer of Property by Act of 

Parties, 


Whereas it is expedient to define and amend certain parts of the law 
p .. relating to the transfer of property by act of parties ; It is 

ream e. hereby enacted as follows : — 


CHAPTEE I. 


Preliminary. 


Short title. 
Commencement. 


1. This Act may be called “ The Transfer of Property 
Act, 1882.” 

It shall come into force on the first day of July 1882. 


It extends in the fir$.t instance to the whole of British India except the 
territories respectively administered by the Governor of 
* Bombay in Council, the Lieutenant-Governor of the Punjab 

and the Chief Commissioner of British Burma. 


But any of the said Local Governments may, from time to time, by notifi- 
cation in the local official Gazette, extend this Act [or any part thereof] to the 
whole or any specified part of the territories under its administration. 

[And any Local Government may, with the previous sanction of the Gover- 
nor-General in Council, from time to time, by notification in the local official 
Gazette, exempt, either retrospectively or prospectively, any part of the terri- 
tories administered by such Local Government from all or any of the following 
provisions, namely : — 

Sections fifdy*four, paragraphs two and three, fifty-nine, one hundred and 
•seven and one hundred and twenty-three.J 

[Notwithstanding anything in the foregoing part of this section, sections 
fifty-four, paragraphs two and three, filty-nine, one hundred and seven and one 
hundred and twenty-three shall not extend or be extended no any district or tract 
of country for the time being excluded from the opHration of the Indian Kegis- 
tration Act, 1877, under the power conferred by the first section of that Act or 
otherwise.] 


2. In the territories to which this Act extends for the time being the 
enactments specified in the schedule hereto annexed ^hall 
be repealed to the extent therein mentioned. But nothing 
herein contained shall be deemed to affect — 


Repeal of Acts, 
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Saving of oertsin 

euBotments. inoi- (a) the provisions of any enactment not hereby 

repealed : 

(b) any terms w incidents of any contract or constitution of property 

which are consistent with the provisions of this Act, and are allowed 
by the law for the time being in force : 

(c) any right or liability arising out of a legal relation constituted before 

this Act comes into force, or any relief in respect of any such right 
or liability : or 

(d) save as provided by section fifty-seven and Chanter four of this Act, 

any transfer by operation of law or by, or in execution of, a decree 
or order of a Court of competent jurisdiction : 
and nothing in the second chapter of this Act shall be deemed to affect 
any rule of Hindu, Muhammadan or Buddhist law. 


Interpretation- 3. In this Act, unless there is something repugnant in 

the subject or context, — 

** immoveable pro- immoveable property*’ does not include standing 

” timber, growing crops or grass : 

** instrument ” instrument ” means a non-testamentary instrument ; 

registered ” means registered in British India under 
“ registered ” the law for the time being in force regulating the registration 
of documents ; 

** attached to the earth ” means — 

(a) rooted in the earth, as in the case of trees and shrubs ; 

(b) imbedded in the earth, as in the case of walls or buildings ; or 

(c) attached to what is so imbedded for the permanent beneficial enjoy- 

ment of that to which it is attached : 


** immoveable pro- 
perty ” 

“ instrument ’* 


‘ registered ’ ’ 


attached to the earth ” means- 


actionable claim ” means a claim to any debt, other than a debt secured 
Ki mortgage of immoveable property or by hypothecation 

claim” ^ ° ® ® or pledge of moveable property, or to any beneficial interest 

in moveable property not in the possession, either actual or 
constructive, of the claimant which the Civil Courts recognize as affording 
grounds for relief, whether such debt or beneficial interest be existent, 
accruing, conditional or contingent ;] 

and a person is said to have ** notice ” of a fact when he actually knows 
notice ” when, but for wilful abstention from an enquiry • 

or search which he ought to have made, or gross negligence, 
he would have known it, or when information of the fact is given to or obtained 
by his agent under the circumstances mentioned in the Indian Contract Act, 
1872, section two -hundred and twenty-nine. 

_ Enactments relat- 4, chapters and sections of this Act which relate 

token °°as*^%rt° of contracts shall be taken as l)art of the Indian Contract 
Contract Act. Act, 1872. 

lAnd sections fifty-four, paragraphs two and three, fifty-nine, one hundred 
and seven and one hundred and twenty-three shall be read as supplemental to 
the Indian Begistration Act, 1877.] 
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CHAPTER II. 

Op Transpbrs op Property by Act op Parties. 

(i4.) — Transfer of Property, whether moveable or immoveable. 

5. In the following seotions transfer of property " means an act by 
Transfer of pro- which a living person conveys property, in present or in 
perty” defined. future, to one or more other living persons, or to himself 
and one or more other living persons ; and “ to transfer pro- 
perty ” is to perform such act. 


What may be 
iranfiferred. 


6 . Property of any kind may be transferred, except as 
otherwise provided by this Act or by any other law for the 
time being in force. 


(a) The chance of an heir-apparent succeeding to an estate, the chance of 
a relation obtaining a legacy on the death of a kinsman, or any 
other mere possibility of a like nature, cannot be transferred. 

{h) A mere right of re-entry for breach of a condition subsequent cannot 
be transferred to any one except the owner of the property affected 
thereby. 

(c) An easement cannot be transferred apart from the dominant heritage. 
{d) An interest in property restricted in its enjoyment to the owner 
personally cannot be transferred by him. 

(e) A mere right to sue cannot be transferred. 

(f) A public oiTice cannot be transferred, nor can the salary of a public 

officer, whether before or after it has become payable. 

(g) Stipends allowed to military and civil pensioners of Government and 

political pensions cannot be transferred. 

(h) No transfer can be made (l) in so far as it is opposed to the 
nature of the interest affected thereby, or (2) [for an unlawful object 
or consideration within the meaning of section twenty-three of the 
Indian Contract Act, 1872,] or (3) to a person legally disqualified to 
be transferee. 


W Nothing in this section shall be deemed to authorize a tenant having 
an untransferable right of occupancy, the farmer of an estate in 
respect of which default has been made in paying revenue or the 
lessee of an estate under the management of a Court of Wards to 
assign his interest as such tenant, farmer or lessee. 


7 . Every person competent to contract and entitled to transferable pro- 
perty or authorized to dispose of transferable property not 
transf own, is competent to transfer such property either 

wholly or in part, and either absolutely or conditionally, 
in the circumstances, to the extent and in the manner allowed and prescribed 
by any law for the time being in force. 


8 . Unless a different intention is expressed or necessarily implied, a 
transfer of property passes forthwith to the transferee all the 
^^Operation of trans- the transferor is then capable of passing in 

the property, and in the legal incidents thereof. 

Such incidents include, where the property is land, the easements annexed 
thereto, the rents and profits thereof accruing after the transfer, and all things 
attached to the earth ; 
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and, where the property is machinery attached to the earth, the moveable 
parts thereof ; 

and, where the property is a h^use, the easements annexed thereto, the 
rent thereof accruing afr.er the transfer, and the locks, keys, bars, doors, 
windows, and all other things provi ^ed for permanent use therewith ; 

and, where the property is a debt or other actionable claim, the securities 
therefor (except where th'^y are also for other debts or claims not transferred 
to the transferee), but not arrears of interest accrued before the transfer ; 

and, where the prop3rty is money or other property yielding income, the 
interest or income thereof accruing after the transfer takes effect. 

9. A transfer of property may be made without writing 
in every case in which a writing is not expressly required 
by law. 

property is transferrei subject to a condition or limitation 
absolntelv restraining the transferee or any person claiming 
under him from parting vvith or disposing of his interest in 
the property, the condition or limitation is void, except in 
the case of a lease where the c.)n lition is for the benefit of the lessor or those 
claiming under him : Provided that property may be transferred to or for the 
benefit of a woman (not being a Hindu, Muhammadan or Buddhist), so that 
she shall not have power during her marriage to transfer or charge tho same or 
her beneficial interest therein. 


Oral iriiisfer. 

10. Where 


11. Where, on a transfer of property, an interest therein is created absolute- 
ly in favour of any person, but the terms of the transfer 
interest shall be applied or enjoyed by him 
created, * ^ particuUr manner, he sliall be entitled to leceive and 

dispose of such interest as if there were no such direction. 

Nothing in this section shall be deemed to affect the right to restrain, for 
the beneficial enjoyment of one piece of immoveable property, the enjoyment of 
another piece of such property, or to compel the enjoyment thereof in a parti- 
cular manner. 


Condition making 
interest determin- 
able on insolvetJcv 
or attempted alieria- 
lion. 


12. Where property is transferred subject to a condition 
or limitation making any interest therein, reserved or given to 
or for the benefit of any person, to cease on his becoming 
insolvent or endeavouring to transfer or dispose of the same, 
such condition or limitation is void. 


Nothing in this section applies to a condition in a lease for the benefit of 
the lessor or those claiming under him. 

13. Where, on a transfer of property, an interest therein is created for the 

„ , r , benefit of a person not in existence at the date of the transfer, 

Transfer for benefit ^ . . 


of unborn person. 


subject to a prior interest created by the same transfer, the 
interest created for the benefit of such person shall not take 
effect, unless it extends to the wnole of the remaining interest of the transferor 
in the property. 

Illustration, 


A transfers propertv of which he ifl the owner to B, in irust for A and his intended wife 
eucoessivoly for their lives, and. after the death of the survivor, for the eldest son of the in- 
tendei marriage for life, and a'tar his daath for A’s second son. The interest so created for 
the benefit of the eldest son does not take cfljcl, beoauee it doje not extend to the whole of 
iretuainiog interest in the property. 
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14. No transfer of propsrty can operate to create an interest which is to 
Rule against per- effect after the life-time of one or more persons living at 

petuiby. iihe date of such transfer, and the minority of some person 

who shall be in existence at the expiration of that period, 
and to whom, if he attains full aga, the interest created is to belong. 

15. If, on a transfer of nroperty, an interest therein is 
created for the benefit of a class of persons with regard to 
some of whom such interest fails by reason of any of the 
rules contained in sections thirteen and fourteen, such interest 
fails as regards the whole class. 

16. Where an interest fails by reason of any of the 
rules cont iined in sections thirteen, fourteen and fifteen, any 
interest created in the same transaction and intended to 
take effect afr-er or upon failure of such prior interest also 
fails. 

17. The restrictions in sections fourteen, fifteen and 
sixteen shall not apply to property transferred for the benefit 
of the public in the advancement of religion, knowledge, 
commerce, health, safety or any other object beneficial to 
mankind. 


TrAQ'ifer to class, 
some of whom come 
under sections thir- 
teen and fourceen. 


Transfer to take 
effect on failure of 
prior transfer. 


Transfer in porpe- 
tuicy for bjnefib of 
public. 


18.* Where the terms of a transfer of property direct thit the income aris- 
in g from the pro oerty shall be accumulated, such direction 
shall ha void, and the property shall be disposed of as if no 
acouinulation had been directed. 

Exception . — Where the property is immoveable or whore accumulation is 
directed to be made from the date of the transfer, the direction shall be valid 
in rO'^p^ct only of the income arising fro n the property within one year next 
following such date ; an I at the end of the year snob prop n’ty and income shall 
1)0 disposed of re^po itively as if the norioi during which the accumulation has 
been directed to be made had elapsed. 


19. Where, on a transfer of property, an interest therein is created in 
Vested interest. favour of a parson without specifying thetima when it is to 
take effect, or in terms specifying that it is to take effect 
forthwith or on the happening of an event which must happen, such interest is 
vessel, unless a contrary intention appeirs from the term^ of the transfer. 

A veshel interest is jrot defaatel by the death of the transferee before he 
obtains possession. 

Explanation . — An intention that an interest shall not be vested is not to be 
inferred merely from a provision whereby the enjoyment thereof is postponed, or 
whereby a prior interest in the same property is given or reserved to some other 
person, or whereby income arising from the prooeroy is diractel to be accumulat- 
ed until the time of enjoyment arrives, or from a provision that if a particular 
event shall happen the interest shall pass to another person. 


When unborn per- 
son acquires vested 
interest on transfer 
for his benefit. 


20. Where, on a transfer of property, an interest there- 
in is created for the benefit of a person not then living, he 
acquires upon his birth, unless a contrary intention appear 
from the terms of the transfer, a vested intarast, although he 
may not be entitled to the enjoyment thereof immediaWy 
on his birth. 
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21. Where, on a transfer of property, an interest therein is created in 
favour of a person to take effect only on the happening of a 
Contingent in erea . gpgoified uncertain event, or if a specified uncertain event 
shall not happen, such person thereby acquires a contingent interest in the 
property. Such interest becomes a vested interest in the former case, on the 
happening of the event ; in the latter, when the happening of the event becomes 
impossible. 

Exception, — Where, under a transfer of property, a person becomes entitled 
to an interest therein upon attaining a particular age, and the transferor also 
gives to him absolutely the income to arise from such interest before he reaches 
that age, or directs the income or so much thereof as may be necessary to be 
applied for his benefit, such interest is not contingent. 

Transfer to mem- 22. Where, on a transfer of property, an interest therein 

bers of a olass who is created in favour of such members only of a class as 

attain a particular shall attain a particular age, such interest does not vest in 

any member of the olass who has not attained that age. 

23. Where, on a transfer of property, an interest therein is to accrue to 
a specified person if a specified uncertain event shall happen 
on^*^ h° ppeni^ng*^^of mentioned for the occurrence of that event, 

specified uncertain l^he interest fails unless such event happens before, or at 

event. the same time as, the intermediate or precedent interest 

ceases to exist. 


24. Where, on a transfer of property, an interest therein is to accrue to 
such of certain persons as shall be surviving at some period, 
of certain persons as exact period is not specified, the interest shall go to 

survive at some such of them as shall be alive when the intermediate or 
period not specified, precedent interest ceases to exist, unless a contrary intention 
appears from the terms of the transfer. 


Illustration^ 

A transfers property to B for life, and after his death to G and D, equally to be divided 
between them, or to the survivor of them. G dies during the life of B. D survives B. At B’s 
death the property passes to D. 


25. An interest created on a transfer of property and dependent upon a 
condition fails if the fulfilment of the conditij^n is impos- 
sible, or is forbidden by law, or is of such a nature that if 
permitted, it would defeat the provisions of any law, or is 
fraudulent, or involves or implies injury to the persoi^r property of anothef^or 
the Court regards it as immoral or opposed to public policy. 


Conditional trans- 
fer. 


Illustrations, 

(a) A lets a farm to B on condition that he shall walk a hundred miles in an hour. The 
lease is void. 

(b) A gives Rs. 500 to B on condition that he shall marry A’s daughter G. At the 
date of the transfer G was dead. The transfer is void. 

(c) A transfers Rs. 500 to B on condition that she shall murder G. The transfer is 

void. 

(d) A transfers Rs. 500 to his niece G if she will desert her husband. The transfer is 

void. 

26. Where the terms of a transfer of property impose a condition to be 
. . fulfilled before a person can take an interest in the property, 
ditira preoedwt?^^ condition shall be deemed to have been fulfilled if it 
. ' has been substantially complied with. 
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llltutfaiions, 

(a) 'A trEiDBfers Rs. 5,000 to B on condition that he shall marry with the consent of C, 
Dand E. E dies. B marries with the consent of C and D. B is deemed to have fulfilled 
the condition. 

(5) A transfers Rs. 5,000 to B on condition that he shall marry with the consent of G, D 
and E. B marries without the consent of G, Dand E, but obtains their consent after the 
marriage. B has not fulfilled the condition. 


27. Where, on a transfer of property, an interest therein is created in 
Conditional trans- person, and by the same transaction an ulte- 


fer to one person 
coupled with trans- 
fer to another on 
failure of prior 
disposition. 


rior disposition of the same interest is made in favour of 
another, if the prior disposition under the transfer shall fail, 
the ulterior disposition shall take effect upon the failure of 
the prior disposition, although the failure may not have 
occurred in the manner contemplated by the transferor. 

But. where the intention of the parties to the transaction is that the 
ulterior disposition shall take effect only in the event of the prior disposition 
failing in a particular manner, the ulterior disposition shall not take effect 
unless the prior disposition fails in that manner. 

Illustrations. 


{a) A transfers Rs. 500 to B on condition that he shall execute a certain lease within 
three montbs after A’s death, and, if he should neglect to do so, to C. B dies in A*s life-time. 
The disposition in favour of C takes effect. 

(b) A transfers property to bis wife ; but, in case she should die in his life-time, trans* 
fers to B that which he had transferred to her. A and his wife perish together, under circum- 
stances which make it impossible to prove that she died before him. The disposition in favour 
of B does not take effect. 


28. On a transfer of property an interest therein may bo created to accrue 
Ulterior transfer any person with the condition superadded that in case a 
conditional on hap- specified uncertain event shall happen such iu,terest shall 
pening or not hap- p^gs to another person, or that in case a specified uncertain 
event.* ^ event shall not happen such interest shall pass to another 

person. In each case the dispositions are subject to the 
rules contained in sections ten, twelve, twenty-one, twenty-two, twenty-three, 
twenty-four, twenty-five and twenty-seven. 

Fulfilment of con- ulterior disposition of the kind contemplated 

dition subsequent. preceding section cannot take effect unless the 

condition is strictly fulfilled. 

llluitration, 

A transfers Rs. 600 to B, to bo paid to him on his attaining his majority or marrying, 
with a proviso that, if B dies a minor or marries without C’s consent, the Rs. 500 shall go to 
D. B marries when only seventeen years of age, without C’s consent. The transfer to D takes 
effect. 


. Prior disposition 

not affected by in- 30. If the ulterior disposition is not valid, the prior dis-^ 

validity of ulterior position is not affected by it. 

disposition. 

Illustration, 

A transfers a farm to B for her life, and, if she do not desert her husband, to 0. B is 
entitled to the farm during her life as if no condition had boon inserted. 


Condition that 
transfer shall cease 
to have effect in case 
specified uncertain 
event happens or 
does not happen. 

3 


81. Subject to the provisions of section twelve, on a 
transfer of property an interest therein may be created with 
the oondition superadded that it shall cease to exist in case a 
specified uncertain event shall happen, or in case a specified 
uncertain event shall not happen. 
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Illustrations, 

(а) A transfers a farm to B for his life, with a proviso that, in oase B oats down a oertaia 
wood, the transfer shall oease to have any effect. B outs down the wood. Hs loses his 
life-interest in the farm. 

(б) A transfers a farm to B, provided that, if B shall not go to England within three 
years after the date of the transfer, his interest in the farm shall cease. B does not go to 
England within the term prescribed. His interest in the farm ceases. 

32. la order that a condition that an interest shall cease to exist may 

be valid, it is necessary that “ the event to which it relates 

j. be one which could legally constitute the condition of the 

must not be invalid. ^ P 

creation of an interest. 

33. Where, on a transfer of property, an interest therein is created 
Transfer condi- subject to a condition that the person taking it shall perform 

tional on perform^ a certain act, but no time is specified for the performance 
ance of act. no of the act, the condition is broken when he renders 

time being specified iiyipossible, permanently or for an indefinite period, the 
for performance. ^ fi-uAi. 

performance of the Act. 


34. Where an act is to be performed by a person either as a condition to be 


Transfer condi- 
tional on perform- 
ance of act, time 
being specified. 


fulfilled before an interest created on a transfer of property 
is enjoyed by him, or as a condition on the non-fulfilment 
of which the interest is to pass from him to another person, 
and a time is specified for the performance of the act, if such 
performance within the specified time is prevented by the 


fraud of a person who would be directly benefited by non-fulfilment of the con- 
dition, such further time shall as against him be allowed for performing the 
act as shall be requisite to make up for the delay caused by such fraud. But 
if no time is-sneoified for the performance of the act, then, if its performance is 
by the fraud of a person interested in the non-fulfilment of the condition render- 
ed impossibie or indefinitely postponed, the condition shall as against him be 
deemed to have been fulfilled. 


Election, 


35. Where a person professes to transfer property which he has no right 
Flection when transfer, and as part of the same transaction confers any 
necessary. benefit on the owner of the property, such owner must elect 

either to confirm such transfer or to dissent from it ; and 
in the latter case he shall relinquish the benefit so conferred, and the benefit 
so relinquished shall reverb to the transferor or his representative as if it had 
not been disposed of, 

subject nevertheless, 

where the transfer is gratuitous, and the transferor has, before the election, 
died or otherwise become incapable of making a fresh transfer, 
and in all cases where the transfer is for consideration, 
to the charge of making good to the disappointed transferee the amount or 
value of the property attempted to be transferred to him. 

Illustrations, 


The farm of Sultanpur ir the property of C and worth Rr. 800. A by an instrument of 
gift professes to transfer it to B, giving by the same instrument Rs. 1,000 to 0. 0 eleota to 
retain the farm. He forfeits the gift of Rs, 1,000. 

In the same case, A dies before the eleotion. His representative must out of the 
Rs. 1,000, pay Rs. 800 to 6, 
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The rule in the first paragraph of this section i^»plies whether the trans- 
feror does* or does not believe that which he professes to transfer to be his own. 

A person taking no benefit directly under a transaction, but deriving a 
benefit under it indirectly, need not elect. 

A person who in his one capacity takes a beoefit under the transaction 
may in another dissent therefrom. 

Exception to the last preceding four rules , — Where a particular benefit is 
expressed to bo conferred on the owner of the property which the transferor 
professes to transfer, and such benefit is expressed to be in lieu of that property, 
if such owner claim the property, be must relinquish the particular benefit, but 
ho is not bound to relinquish any other benefit conferred upon him by the same 
transaction. 

Acceptance of the benefit by the person on whom it is conferred constitutes 
an election by him to confirm the transfer, if he is aware of his duty to elect 
and of those circumstances which would influence the judgment of a reason- 
able man in making an election, or if he waives enquiry into the circumstances. 

Such knowledge or waiver shall, in the absence of evidence to the contrary, 
be presumed, if the person on whom the benefit has been conferred has enjoyed 
it for two years without doing any act to express dissent. 

Such knowledge or waiver may be inferred from any ast of his which ren- 
ders it impossible to place the persons interested in the property professed to 
be transferred in the same condition as if such act had not been done. 

Illustration. 

A tranRfers to B an estate to which C is entitled, and as part of the same transaction 
gives G a coal mine. C takas possession of the mine, and ezhaast3 it. He has thereby con- 
firmed the transfer of the estate to B. 

If he does not within one year after the date of the transfer signify to the 
transferor or his representatives his intention co confirm or to dissent from the 
transfer, the transferor or his representatives may, upon the expiration of that 
period, require him to make his election ; and, if he does not comply with such 
requisition within a reasonable time after he has received it, he shall be deemed 
to have elected to confirm the transfer. 

In case of disabilitv, the election shall be postponed until the disability 
ceases, or until the election is made by some competent authority. 

Apportionment. 

36. In the absence of a contract or locil usage to the contrary, all rents, 
annuities, pensions, dividends and other periodical payments 
in the nature of income shall, upon the transfer of the 
interest of the person entitled to receive such payments, 
be deemed, as beDween the transferor and transferee, to 
accrue due from day to day, and to be apportionable 
accordingly, but to be payable on the days appointed for the 
payment thereof. 

consequence of a transfer, property is divided and held in 
several shares, and thereupon the benefit of any obligation 
relating to the property as a whole passes from one to 
several owners of the property, the corresponding duty 
shall, in the absence of a contract to tbe contrary amongst 
the owners, be performed in favour of each of such owners in proportion < 


Apportionment of 
period ioal payments 
on determination of 
interest of person 
entitled. 


37. When, in 

Apportionment of 
benefit of obligation 
on severance. 
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to the value of his share in the property, provided that the duty can be 
severed aod that the severance does not substantially increase the burden of the 
obligation ; but if the duty cannot be severed, or if the severance would sub- 
stantially increase the burden of the obligation, the duty shall be performed for 
the benefit of such one of the several owners as they shall jointly designate for 
that purpose : 

Provided that no person on whom the burden of the obligation lies shall 
be answerable for failure to discharge it in manner provided by this section, 
unless and until he has bad reasonable notice of the severance. 

Nothing in this section applies to leases for agricultural purposes, unless 
and until the Local Government by notification in the official Gazette so 
directs. 

Illustrations^ 

(a) A Bells to B, G and D a house situate in a villap and leased to E at an annual rent 
of so and delivery of one fat sheep. B having provided half the purchase-money and G 
and D one quarter each. E, having notice of this, must pay Bs. 15 to B, Bs. 7i to C. and 
Bs, 7^ to D, and must deliver the sheep according to the joint direction of B, C and D. 

(b) In the same case, each house in the village being bound to provide ten days’ labour 
each year on a dyke to prevent inundation, E bad agreed as a term of his lease to perform 
this work for A. B, C and D, severally require E to perform the ten days’ work due on account 
of the house of each. E is not bound to do more than ten days’ work in all, according to 
such directions as B, C and D, may join in giving. 

(B.) — Transfer of Immoveable Property. 

38. Where any person, authorized only under circumstances in their 

nature variable to dispose of immoveable property, trans- 
Transfer by per- fej-g such property for consideration, alleging the existence 
under'^^ceAw^n circumstances, they shall, as between the transferee 

oumstances totrans- transferor and other persons (if any) 

fer. affected by the transfer on the other part, be deemed to have 

existed, if the transferee, after using reasonable care to 
ascertain the existence of such circumstances, has acted in good faith. 

Illustration. 

A, a Hindu widow, whose husband has left collateral heirs alleging that the property held 
by her as such is insufficient for her maintenance, agrees, for purposes neither religious nor 
charitable, to sell a field, part of such property, to B. B satisfies himself by reasonable en- 
quiry that the income of the property is insufficient for A’s maintenance, and that the sale of 
the field is necessary, and, acting in good faith, buys the field from A. As between B on the 
one part and A and the collateral heirs on the other part, a necessity for the sale shall be 
deemed to have existed. 

39. Where a third person has a right to receive maintenance or a provi- 

sion for advancement or marriage from the profits of im- 
r^oveable property, and such property is transferred with the 
led^to^maintena^c^. iutontion of defeating such right, the right may be enforced 
against the transferee, if he has notice of such intention or 
if the transfer is gratuitous ; but not against a transferee for consideration and 
without notice of the right, nor against such property in his hands. 

Illustration. 

A, a Hindu, transfers Sultanpur to his sister-in-law B, in lieu of her claim against him 
for maintenance in virtue of his having become entitled to her deceased husband’s property, 
and agrees with her that, if she is dispossessed of Sultanpur, A will transfer to her an equal 
area oqt of such of several other specified villages in his possession as she may elect. A sells the' 
specified villages to C, who buys in good faith, without notice of the agreement. B is dispos- 
of Sultanpur. She has no claim on the villages transferied to G. 
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40. Where, for the more benefioial eojoymant of his own immoveable 
property, a third person has, independently of any interest 
tion?mM8inffrefltrio- immoveable property of another or of any easement 

4iloo oQ useof land, thereon, a right to restrain the enjoyment of the latter pro- 
perty or to compel its enjoyment in a particular manner, or 

ot of obligation an- where a third person is entitled to the benefit of an 

hexed to ownership obligation arising out of contract and annexed to the 
but not amounting to ownership of immoveable property, but not amounting to 
interest or easement. interest therein or easement thereon, 

such right or obligation may be enforced against a transferee with notice 
thereof or a gratuitous transferee of the property affected thereby, but not 
against a transferee for consideration and without notice of the right or obli- 
gation, nor against such property in his bands. 

Illustration, 

A oontraots to sell Sultanpur to 6. While the contract is still in force he sells Sultanpur 
to G, who has notice of the contract. B may enforce the contract against G to the same 
extent as against A. 


41. Where, with the consent, express or implied, of the persons interested 

in immoveable property, a person is the ostensible owner of 
Bible o°wnX°^^^ property and transfers the same for consideration, the 

^ ’ transfer shall not be voidable on the ground that the trans- 

feror was not authorized to make it : provided that the transferee, after taking 
reasonable care to ascertain that the transferor had power to make the transfer, 
has acted in good faith. 

42. Where a person transfers any immoveable property, reserving power 

to revoke the transfer, and subsequently transfers the pro- 
BoJtmvIng authori- consideration to another transferee, such transfer 

ty to revoke former operates in favour of such transferee (subject to any condi- 
transfer. tion attached to the exercise of the power) as a revocation of 

the former transfer to the extent of the power. 

Illustration, 

A lets a house to B, and reserves power to revoke the lease if, iu the opinion of a specified 
Burveyor, B should make a use of it detrimental to its value. Afterwards A, thinking that 
such a use has been made, lets the house to C. This operates as a revocation of B’s lease 
subject to the opinion of the surveyor as to B's use of the hou^e having been detrimental to 
its value. 


43. Where a person erroneously represents that he is 
authorized to transfer certain immoveable property and pro- 
fesses to transfer such property for consideration, such trans- 
fer shall, at the option of the transferee, operate on any 
interest which the transferor may acquire in such property at 
any time during which the contract of transfer subsists. 

Nothing in this section shall impair the right of transferees in good faith 
for consideration without notice of the existence of the said option. 

Illustration. 

A, a Hindu, who has separated from his father B, eells to C three fields, X. Y and Z, 
representing Jihat A is authorized to transfer the same. Of these fields Z does not belong to A, 
it having been retained by B on the partition ; but on B’s dying A as heir obtains Z. 0, 
not having rescinded the coutraot of sale, may require A to deliver Z to him. 


. Transfer by unau- 
thorized person who 
subsequently acqui- 
res interest in pro- 
perty transferred. 
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44. Where one of two or more co-owners of immoveable property legally 
competent in that behalf transfers his share of such pro- 
Tracsfer by oDo 00 - per ty or any interest therein, the transferee acquires, as to 
such share or interest, and so far as is necessary to give 
effect to the transfer, tbe transferor’s right to joint possession or other common 
or part enjoyment of the property, and to enforce a partition of the same, but 
subject to the conditions and liabilities affecting, at the date of the transfer, the 
share or interest so transferred. 

Where tbe transferee of a share of a dwelling-house belonging to an 
undivided family is not a member of the family, nothing in this section shall be 
deemed to entitle him to joint possession or other common or part enjoyment 
of the house. 


45. Where immoveable property is transferred for consideration to two or 
more persons, and such consideration is paid out of a fund 
consideratkm belonging to them in common, they are, in the absence of a 

contract to tbe contrary, respectively entitled to interests in 
such property identical, as nearly as may be, with the interests to which they 
were respectively entitled in the fund ; and, where such consideration is paid 
out of separate funds belonging to them respectively, they are, in tbe absence 
of a contract to the contrary, respectively entitled to interests in such property 
in proportion to the shares of tbe consideration which they respectively 
advanced. 

In the absence of evidence as to the interests in tbe fund to which they 
were respectively entitled, or as to the shares which they respectively advanced, 
such persons shall be presumed to be equally interested in the property. 


46. Where immoveable property is transferred for consideration by persons 
having distinct interests therein, the transferors are, in the 
Transfer for consi- absence of a contract to the contrary, entitled to share in 
deration by persons f'be consideration equally, where their interests in the pro- 
having distinct in- perty were of equal value, and, where such interests were 
terests. of unequal value, proportionately to the value of their 

respective interests. 

Illustrations, 

{a) A, owing a moiety, and B and G, each a quarter share, of mouza Sultanpur, 
exchange an eighth share of that mouza for a quarter share of mouz^ Lalpura. There being 
no agreement to tbe contrary, A is entitled to an eighth share in Lalpura, and B and G each 
to a sixteenth share in that mouza 

{b) A, being entitled to a life-interest in mouza Atrali, and B and G to tbe reversion, 
sell the mouza forRs. 1,000. A’a life-inieresb is ascertained to be worth Rs. 600, tbe reversion, 
Bs. 400. A is entitled to receive Rs. 600 out of tbe purcbase-money, B and G to receive Rs. 400. 


47. Where several co-owners of immoveable property transfer a share 
therein without specifying that the transfer is to take effect 
ownMs^oT share Tn particular share or shares of the transferors, the 

common property. transfer, as among such transferors, takes effect on such 
shares equally where the shares were equal, and, where 
they were unequal, proportionately to the extent of such shares. 


Illustration. 

A, the owner of an eight-anna share, B and G, each the owner of a four-anna share, 
in mouza Sultanpur, transfer a two-anna share in tbe mouza to D, without specifying from 
which of their several shares the transfer is made. To give effect to the transfer one-anna 
ihskM is taken from the share of A, and half an anna share from each of the shares of B and Gt 
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48. Where a person purports to oreate by transfer at different times rights 

in or over the same immoveable property, and such rights 
cannot all exist or be exercised to their full extent together, 
ocea e y raos e . later-created right shall, in the absence of a special 

contract or reservation binding the earlier transferees, be subject to the rights 
previously created. 

49. Where immoveable property is transferred for consideration, and such 

. property or any part thereof is at the date of the transfer 
under^^olic^'^ against loss or damage, by fire, the transferee, in 

' case of such loss or damage, may, in the absence of a con- 

tract to the contrary, require any money which the transferor actually receives 
under tbe policy, or so much thereof as may be necessary, to be applied in 
reinstating the property. 

50. No person shall be chargeable with any rents or profits of any im- 

moveable property, which he has in good faith paid or deli- 
paidTo^ holderu^er person of whom ho in good faith held such 

defective title. property, notwithstanding it may afterwards appear that 

the person to whom such payment or delivery was made 
bad no right to receive such rents or profits. 

Illustration. 

A lets a field to B at a rent of Rs. 50, and then transfers the field to C. B, having no 
notice o^thc transfer, in good faith pays the rent to A. B is not chargeable with the rent 
60 paid. 

51. When the transferee of immoveable property makes any improve- 

ment on the property, believing in good faith that he is 
ma^^^by absolutely entitled thereto, and he is subsequently evicted 

holders under defec- therefrom by any person having a better title, the transferee 
tive titles. has a right to require the person causing tbe eviction either 

to have the value of tbe improvement estimated and paid or 
secured to the transferee, or to sell his interest in the property to the transferee 
at the then market-value thereof, irrespective of the value of such improvement. 

The amount to be paid or secured in respect of such improvement shall be 
the estimated value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted or 
sown on the property crops which are growing when he is evicted therefrom, 
be is entitled to such crops and to free ingress and egress to gather and carry 
them. 

52. During tbe active prosecution in any Court having authority in 

British India, or established beyond the limits of British 
peri'y ”pendin°g 8u?t by the Governor-General in Council, of a contentious 

relating thereto. suit or proceeding in which any right to immoveable pro- 
perty is directly and specifically in question, the property 
cannot be transferred or otherwise dealt with by any party to the suit or pro- 
ceeding BO as to affect the rights of any other party thereto under any decree 
or order which may be made therein, except under the authority of the Court 
and on such terms as it may impose. 

53. Every transfer of immoveable property, made with intent to defraud 

Fraudulent traus- subsequent transferees thereof for consideration, 

fef, or co-owners or other persons having an interest in such 

property, or to defeat or delay the creditors of the transferor, 
is voidable at the option of any person so defrauded, defeated or delayed. 
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Where the effect of any transfer of immoveable property is to defraud, defeat 
or delay any such person, and such transfer is made gratuitously or for a grossly 
inadequate consideration, the transfer may be presumed to have been made with 
such intent as aforesaid. 

Nothing contained in this section shall impair the rights of any transferee 
in good faith and for consideration. 


CHAPTEE III. 


Of Sales op Immoveable Property. 


** Sale” defined. 


64. “ Sale *’ is a transfer of ownership in exchange for a 
price paid or promised or part-paid and part-promised. 


Such transfer, in the case of tangible immoveable property of the value of 
Sale how made. hundred rupees and upwards, or in the case of a rever- 

sion or other intangible thing, can be made only by a regis- 
tered instrument. 


In the case of tangible immoveable property of a value less than one 
hundred rupees, such transfer may be made either by a registered instrument 
or by delivery of the property. 

Delivery of tangible immoveable property takes place when the seller' places 
the buyer, or such person as ho directs, in possession of the property. 

A contract for the sale of immoveable property is a contract that a sale of 
Contract for sale property shall take place on terms settled between 

the parties. 


It does not, of itself, create any interest in or charge on such property. 


58. In the absence of a contract to the contrary, the buyer and the seller 
Ri hts and liabili immoveable property respectivelv are subject to the liabili- 
ties of buyer *aVd have the rights, mentioned in the rules next 

seller. following or such of them as are applicable to the property 

sold : 


(1) The seller is bound — 

(a) to disclose to the buyer any material defect in the property of which 
the seller is, and the buyer is nob, aware, and which the buyer could 
not with ordinary care discover ; 

{b) to produce to the buyer on his request for examination all documents 
of title relating to the property which are in the seller’s possession 
or power ; 

(c) to answer to the best of his information all relevant questions put to 
him by the buyer in respect to the property or the title thereto ; 

id) on payment or tender of the amount due in respect of the price to 
execute a proper conveyance of the property when the buyer tenders 
it to him for execution at a proper time and place ; 

(e) between the date of the contract of sale and the delivery of the pro- 
perty, to take as much care of the property and all documents of 
* title relating thereto which are in his possession as an owner of 
ordinary prudence would take of such property and documents ; 
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(/) to give, on being so required, the buyer, or such person as be directs, 
such possession of the property as its nature admits ; 

(g) to pay all public charges and rent accrued due in respect of the 
property up to the date of the sale, the interest on all incumbrances 
on such property due on such date, and, except where the property 
is sold subject to incumbrances, to discharge all incumbrances on 
the property then existing. 

(2) The seller shall be deemed to contract with the buyer that the interest 
which the seller professes to transfer to the buyer subsists and that he has power 
to transfer the same : 

Provided that, where the sale is made by a person in a fiduciary character, 
he shall be deemed to contract with the buyer that the seller has done no act 
whereby the property is incumbered or whereby he is hindered from transfer*' 
ring it. 

The benefit of the contract mentioned in this rule shall be annexed to, and 
shall go with, the interest of the transferee as such, and may be enforced by 
every person in whom that interest is for the whole or any part thereof from 
time to time vested. 

(3) Where the whole of the purchase-money has been paid to the seller, he 
is also bound to deliver to the buyer all documents of title relating to the pro- 
perty which are in the seller’s possession or power : 

Provided that, (a) where the seller retains any part of the property 
comprised in such documents, he is entitled to retain them all, and, (b) where 
the whole of such property is sold to different buyers, the buyer of the lot of 
greatest value is entitled to such documents. But in case (a) the seller, and 
in case (b) the buyer of the lot of greatest value, is bound, uoon everyreasonable 
request by the buyer, or by any of the other buyers, as the case may be, and 
at the cost of the parson making the request, to produce the said docu- 
ments and furnish such true copies thereof or extracts therefrom as he may 
require ,* and in the meantime, the seller, or the buyer of the lot of greatest 
value, as the case may be, shall keep the said documents safe, uncancelled and 
undefaced, unless prevented from so doing by fire or other inevitable accident. 

(4) The seller is entitled — 

(а) to the rents and profits of the property till the ownership thereof 

passes to the buyer ; 

(б) where the ownership of the property has pa=3sed to the buyer before 

payment of the whole of the purchase- money, to a charge upon 
the property in the hands of the buyer for the amount of the pur- 
chase-money, or any part thereof remaining unpaid, and for interest 
on such amount or part. 

(5) The buyer is bound — 

(а) to disclose to the seller any fact as to the nature or extent of the 

seller’s interest in the property of which the buyer is aware but of 
which he has reason to believe that the seller is not aware, and 
which materially increases the value of such interest ; 

(б) to pay or tender, at the time ani place of completing the sale, the 

purchase-money to the seller or such person as he directs : provided 
that, where the property is sold free from incumbrances, t&e buyer 
4 
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may retain out of the purchase* money the amount of any incum- 
brances on the property existing at the date of the sale, and shall 
pay the amount so retained to the persons entitled thereto ; 

(c) where the ownership of the property has passed to the buyer, to bear 
any loss* arising from the destruction, injury or decrease in value of 
the property not caused by the seller ; 

{d) where the ownership of the property has passed to the buyer, as be- 
tween himself and the seller, to pay all public charges and rent 
which may become payable in respect of the property, the principal 
moneys due on any incumbrances subject to which the property is 
sold, and the interest thereon afterwards accruing due. 

(6) The buyer is entitled — 

(a) where the ownership of the property has passed to him, to the benefit 
of any improvement in, or increase in value of, the property, and 
to the rents and profits thereof; 

(Jb) unless he has improperly declined to accept delivery of the property, 
to a charge on the property, as against the seller and all persons 
claiming under him, with notice of the payment, to the extent of 
the seller’s interest in the property, for the amount of any purchase- 
money properly paid by the buyer in anticipation of the delivery 
and for interest on such amount ; and, when he properly declines 
to accept the delivery, also for the earnest (if any) and for the 
costs (if any) awarded to him of a suit to compel specific performance 
of the contract or to obtain a decree for its rescission. 

An omission to make such disclosures as are mentioned in this section, 
paragraph .(l), clause (a), and paragraph (5), clause (a), is fraudulent. 

56. Where two properties are subject to a common charge, and one 
of the properties is sold, the buyer is, as against the seller, 
propertieB^subjecno absence of a contract to the contrary, entitled to 

a common charge. have the charge satisfied out of the other property, so far 
as such property will extend. 

Discharge of Incumbrances on Sale. 

67. (a) Where immoveable property subject to any incumbrance, whether 
. . immediately payable or not, is sold by the Court or in exe- 

for incumbrance cution of a decree, or out of Court, the Court may, if it 
sale freed therefrom, thinks fit, on the application of any party to the sale, direct 
or allow payment into Court, — 

(1) in case of an annual or monthly sum charged on the property, or of 

a capital sum charged on a determinable interest in the property,— 
of such amount as, when invested in securities of the Government 
of India, the Court considers will be sufficient, by means of the 
interest thereof, to keep down or otherwise provide for that charge, 
and 

(2) in any other case of a capital sum charged on the property, — of the 

amount sufficient to meet the incumbrance and any interest due 
thereon. 

But in either case there shall also be paid into Court such additional amount 
as the Court considers will be sufficient to meet the contingency of further costs, 
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expenses and interest;, and any other contingency except depreciation of invest- 
ments not exceeding one-tenth part of the original amount to he paid in, unless 
the Court for special reasons (which, it shall record) thinks fit to require a larger 
additional amount. 

(b) Thereupon the Court may, if it thinks fit, and after notice to the in- 
cumbrancer, unless the Court, for reasons to be recorded in writing, thinks tit 
to dispense with such notice, declare the property to be freed from the incum- 
brance, and make any order for conveyance, or vesting order, proper for giving 
effect to the sale, and give directions for the retention and investment of the 
money in Court. 

(c) After notice served on the persons interested in or entitled to the money 
or fund in Court, the Court may direct payment of transfer thereof to the persons 
entitled to receive or give a discharge for the same, and generally may give 
directions respecting the application or distribution of the capital or income 
thereof. 

id) An appeal shall lie from any declaration, order or direction under this 
section as if the same were a decree. 

(e) In this section “ Court ” means (1) a High Court in the exercise of its 
ordinary or extraordinary original civil jurisdiction, (2) the Court of a District 
Judge wjthin the local limits of whose jurisdiction the property or any part 
thereof is situate, (3) any other Court which the Local Government may, from 
time to time, by notification in the official Gazette, declare to be competent to 
exercise the jurisdiction conferred by this section. 


CHAPTER IV. 


[Of Mortgages of Immoveable Property and Charges. 


“ Mortgage,” 
“mortgagor,” 
“mortgagee,” 
* ‘ mortgage- money , ” 
and ”mortgage- 
deed ” defined. 


68, (a) A mortgage is the transfer of an interest in 
specific immoveable property for the purpose of securing 
the payment of money advanced or to be advanced by way 
of loan, an existing or future debt, or the performance of an 
engagement which may give rise to a pecuniary liability. 


The transferor is called a mortgagor, the transferee a mortgagee ; the prin- 
cipal money and interest of which payment is secured for the time being are 
called the mortgage-money, and the instrument (if any) by which the transfer 
is effected is called a mortgage-deed. 

(b) Where, without delivering possession of the mortgaged property, the 
Simple mortcace mortgagor binds himself personally to pay the mortgage- 
^ ‘ money, and agrees, expressly or impliedly, that, in the event 

of his failing to pay according to his contract, the mortgagee shall have a 
right to cause the mortgaged properly to be sold and the proceeds of sale 
to be applied, so far as may be necessary, in payment of the mortgage-money, 
the transaction is called a simple mortgage and the mortgagee a simple 
mortgagee. 

Mortgage by con- (c) Where the mortgagor ostensibly sells the mortgaged 

ditional sale. property — 

on condition that on default of payment of the mortgage-money oh a 
certain date the sale shall become absolute, or 
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on condition that on such payment being made the sale shall become void, 
or 

on condition that on such payment being made the buyer shall transfer 
the property to the seller, 

the transaction ‘is called a mortgage hy conditional sale and the mortgagee 
a mortgagee by conditional sale. 

(d) Where the mortgagor delivers possession of the mortgaged property to 
Usufructuary mortgagee, and authorizes him to retain such possession 
mortgage. ^ until payment of the mortgage-money, and to receive the 

rents and profits accruing from the property and to appro- 
priate them in lieu of interest, or in payment of the mortgage- money, or partly 
in lieu of interest and partly in payment of the morbgige-money, the transac- 
tion is called an usufructuary mortgage and the mortgagee an usufructuary 
mortgagee. 

{e) Where the mortgagor binds himself to renay the mortgage-money on a 
Eneliah morfccace certain date, and transfers the mortgaged property absolutely 
to the mortgagee, but subject to a proviso that he wiU 
re-transfer it to the mortgagor upon payment of the mortgage- money as agreed, 
the transaction is called an English mortgage. 

59. Where the principal money secured is one hundred rupees or upwards, 

a mortgage can be effected only by a registered instrument 
signed by the mortgagor and attested by at least two 

be by ansuraDoe. 

Witnesses. 

Where the principal money secured is less than one hundred rupees, a 
mortgage may be effected either by [a registered instrument] signed and at- 
tested as aforesaid, or (except in the case of a simple mortgage) by delivery of 
the property. 

Nothing in this section shall be deemed to render invalid mortgages made 
in the towns of Calcutta, Madras, Bombay, Karachi, [Rangoon, Moulmein, 
Bassein and Akyab] , by delivery to a creditor or his agent of documents of title 
to immoveable property, with intent to create a security thereon. 

Bights and Liabilities of Mortgagor, 

60. At any time after the principal money has become payable, the 

mortgagor has a right, on payment or tender, at a proper 
gagoE to place, of the mortgage-money, to require the morb- 

gagee(a) to deliver the mortgage-deed, if any, to the mortgagor, 
(i) where the mortgagee is in possession of the mortgaged property, to deliver 
possession thereof to the mortgagor, and (c) at the cost of the mortgagor either 
to re-transfer the mortgaged property to him or to such third person as he 
may direct, or to execute and (where the mortgage has been effected by a 
registered instrument) to have registered an acknowledgment in writing that any 
right in derogation of his interest transferred to the mortgagee has been 
extinguished : 

Provided that the right conferred by this section has not been extinguished 
by act of the parties or by order of a Court. 

• The right conferred by this section is called a right to redeem and a suit to 
enforce it is called a suit for redemption. ^ 
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Nothing in this seotion shall be deemed to render invalid any provision 
to the effect that, if the time fixed for payment of the principal money has been 
allowed to pass or no such time has been fixed, the mortgagee shall be entitled to 
reasonable notice before payment or tender of such money. 

Nothing in this section shall entitle a person interested in a share only 
of the mortgaged property to redeem his own share only, on 
ort?on*^^or°mort- ^ proportionate part of the amount remaining 

gaged pro^rty, due on the mortgage, except where a mortgagee, or. if 
there are more mortgagees than one, all such mortgagees, 
has or have acquired, in whole or in part, the share of a mortgagor. 

61. A mortgagor seeking to redeem any one mortgage shall, in the absence 
of a contract to the contrary, be entitled to do so without 
paying any money due under any separate mortgage made 
by him, or by any person through whom he claims, on 
property other than that comprised in the mortgage which 
he seeks to redeem. 


Right to redeem 
one of two properties 
separately mort- 
gaged. 


Illustration. 

A, the owner of farms Z and Y, mortgages Z to B for Rs. 1,000. A afterwards mort- 
gages Y to B for Bs. 1,000, making no stipulation as to any additional charge on Z. A may 
inelitute a suit for the redemption of the mortgage on Z alone. 


63. 


Accession to mort- 
gaged property. 


Right of usufruc- 62. In the case of a usufructuary mortgage, the 

tuary mortgagor to mortgagor has a right to recover possession of the pro- 
recover possession. perty, 

(a) where the moregageo is authorized to pay himself the mortgage- 
money from the rants and profits of the property, — when such money 
is paid ; 

{h) where the mortgagee is authorized to pay’ himself from such,rents and 
profits the interest of the principal money, — when the term (if any), 
prescribed for the payment of the mortgage-money has expired and 
the mortgagor pays or tenders to the mortgagee the principal money 
or deposits it in Court as hereinafter provided. 

Where mortgaged nroperty in possession of the mortgagee has, during 
the continuance of the mortgage, received any accession, the 
mortgagor, upon redemption, shall, in the absence of a con- 
tract to the contrary, be entitled as against tlie mortgagee to 
such accession. 

Where such accession has been acquired at the expense of the mortgagee, 
Accession acquired and is capable of separate possession or enjoyment with- 
in virtue of irans- detriment to the principal property, the mortgagor 

ferred ownership. desiring to take the accession must pay to the mortgagee the 
* expense of acquiring it. If such separate possession or enjoy- 

ment is not possible, the accession must be delivered with the property, the 
mortgagor being liable, in the case of an acquisition necessary to preserve 
the property from destruction, forfeiture or sale, or made with his assent, to 
pay the proper cost thereof, as an addition to the principal money, at the same 
rate of interest. 

In the case last mentioned the profits, if any, arising from the accession 
shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the accession has been acquired 
at the expense of the mortgagee, the profits, if any, arising from the accession 
shall, in the absence of a contract to the contrary , be set off against interest, If 
any, payable^pn the money so expended* 
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64. Where the mortgaged property is a lease for a term of years, and 
the mortgagee obtains a renewal of the lease, the mortgagor, 
upon redemption, shall, in the absence of a contract by him 
to the contrary, have the benefit of the new lease. 

65. In the absence of a contract to the contrary, the 
mortgagor shall be deemed to contract with the mortgagee — 

(а) that the interest which the mortgagor professes to transfer to the 

mortgagee subsists, and that the mortgagor has power to transfer 
the same ; 

(б) that the mortgagor will defend, or, if the mortgagee be in possession 

of the mortgaged prop 6 rt 3 ^ enable him to defend, the mortgagor’s title 
thereto ; 

(c) that the mortgagor will, so long as the mortgagee is not in possession 

of the mortgaged property, pay all public charges accruing due in 
respect of the property ; 

(d) and, where the mortgaged property is a lease for a term of years, 
that the rent payable under the lease, the conditions contained 
therein, and the contracts binding on the lessee have been paid, 
performed and observed down to the commencement of the mort- 
gage ; and that the mortgagor will, so long as the security exists and 
the mortgagee is nob in possession of the mortgaged property, pay 
the rent reserved by a lease, or if the lease be renewed, the renewed 
lease, perform the conditions contained therein and observe the 
contracts binding on the lessee, and indemnify the mortgagee 
against all claims sustained by reason of the non-payment of the 
said rent or the non-performance or non-observance of the said 
conditions and contracts ; 

(e) and, where the mortgage is a second or subsequent incumbrance on 

the property, that the mortgagor will pay the interest from time to 
time accruing due on each prior incumbrance as and when it becomes 
due, and will at the proper time discharge the principal money due 
on such prior incumbrance. 

Nothing in clause (c), or in clause (d), so far as it relates to the payment 
of future rent, applies in the case of an usufructuary mortgage. 

The benefit of the contracts mentioned in this section shall be annexed to 
and shall go with the interest of the mortgagee as such, and may be enforced 
by every person in whom that interest is for the whole or any part thereof from 
time to time vested. 

66 . A mortgagor in possession of the mortgaged property is not liable 
to the mortgagee for allowing the property to deteriorate ; 
caMrVn po8se™ion must not commit any act which is destructive or 

permanently injurious thereto, if the security is insufficient 
or will bo rendered insufficient by such act. 

Explanation, — A security is insufficient within the meaning of this section 
unless the value of the mortgaged property exceeds by one-third, or, if consisting 
of buildings, exceeds by one-half, the amount for the time being due on the 
n^ortgage. 


Renewal of mort- 
gaged lease. 


Implied oontraots 
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Bights and Liabilities of Mortgagee, 

67 . In the absence of a contract to the contrary, the mortgagee has at 
any time after the mortgage-money has become payable to 
Bight to fore- before a decree has been made for the redemption 

of the mortgaged property, or the mortgage- money has 
been paid or deposited as hereinafter provided, a right to obtain from the Oourt 
an order that the mortgagor shall be absolutely debarred of his right to redeem 
the property, or an order that the property be sold. 

A suit to obtain an order that a mortgagor shall be absolutely debarred of 
bis right to redeem the mortgaged property is called a suit for foreclosure. 
Nothing in this section shall be deemed — 

(а) to authorize a simple mortgagee as such to institute a suit for 

foreclosure, or an usufructuary mortgagee as such to institute a suit 
for foreclosure or sale, or a mortgagee by conditional sale as such to 
institute a suit for sale ; or 

(б) to authorize a mortgagor who holds the mortgagee’s rights as his 

trustee or legal representative, and who may sue for a sale of the 
property, to institute a suit for foreclosure ; or 
(c) to authorize the mortgagee of a railway, canal or other work in the 
maintenance of which the public are interested, to institute a suit 
. for foreclosure or sale ; or 

id) to authorize a person interested in part only of the mortgage-money 
to institute a suit relating only to a corresponding part of the 
mortgaged propertVi unless the mortgagees have, with the consent 
of the mortgagor, severed their interests under the mortgage. 


Right to sue for 
mortgage -money. 


68. The mortgagee has a right to sue the mortgagor 
for the mortgage-money in the following cases only : — 

(а) where the mortgagor binds himself to repay the same : 

(б) where the mortgagee is deprived of the whole or part of his security 

by or in consequence of the wrongful act or default of the mort- 
gagor : 

[c) where, the mortgagee being entitled to possession of the property, the 
mortgagor fails to deliver the same to him, or to secure the posses- 
sion thereof to him without disturbance by the mortgagor or any 
other person. 

Where, by any cause other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged property has been wholly or partially 
destroyed, or the security is rendered insufficient as defined in section sixty-six, 
the mortgagee may require the mortgagor to give him within a reasonable time 
another sufficient security for his debt, and if the mortgagor fails so to do, may 
sue him for the mortgage-money. 

69 . A power conferred by the mortgage-deed on the mortgagee, or on any 
person on his behalf, to sell or concur in selling, in default 
of payment of the mortgage-money, the mortgaged property, 
or any part thereof without the intervention of the Court, 
is valid in the following cases [and in no others] . namely : — 

(a) where the mortgage is an English mortgage, and neither the mortgagor 
nor the mortgagee is a Hindu, Muhammadan or Buddhist [or a 


Power of 
when valid. 


sale 
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member of any other race, sect, tribe or class from time to time 
specified in this behalf by the Local Government, with the previous 
sanction of the Governor-General in Council, in the local official 
Gazette] ; 

(6) where the mortgagee is tbe Secretary of State for India in Council ; 

(c) where the mortgaged property or any part thereof is situate within the 
towns of Calcutta, Madras, Bombay, Karachi, [Bangoon, Moulmein, 
Bassein or AkyabJ . 

But no such power shall be exercised unless and until — 

(1) notice in writing requiring payment of the principal money has been 
served on tbe mortgagor, or on one of several mortgagors, and default has been 
made in payment of the principal money, or of part thereof, for three months 
after such service ; or 

(2) some interest under the mortgage amounting at least to five hundred 
rupees is in arrear and unpaid for three months after becoming due. 

When a sale has been made in professed exercise of such a power, the title 
of the purchaser shall not be impeachable on the ground that no case had arisen 
to authorize the sale, or that due notice was not given, or that the power was 
otherwise improperly or irregularly exercised ; but any person damnified by an 
unauthorized or improper or irregular exercise of tha power shall have his remedy 
in damages against the person exercising the power. 

The money which is received by the mortgagee, arising from the sale, 
after discharge of prior incumbrances, if any, to which the sale is not 
made subject, or after payment into Court under section fifty-seven of a sum to 
meet any prior incumbrance, shall, in the absence of a contract to the contrary, 
be held by, him in trust to be applied by him, first, in payment of all costs, 
charges and expenses properly incurred by him as incident to the sale or any 
attempted sale ; and, secondly, in discharge of the mortgage-money and costs and 
other money, if any, due under the mortgage ; and the residue of the money so 
received shall be paid to the person entitled to the mortgaged property, or 
authorized to give receipts for the proceeds of the sale thereof. 

Nothing in the former part of this section applies to powers conferred before 
this Act comes into force. 

The powers and provisions contained in sections six to nineteen (both 
inclusive) of tbe Trustees’ and Mortgagees’ Powers Act, 1866, shall be deemed 
to apply to English mortgages, wherever in British India the mortgaged 
property may be situate, when neither the mortgagor nor the mortgagee is a 
Hindu, Muhammadan or Buddhist, [or a member of any other race, sect, tribe 
or class from time to time specified in this behalf by the Local Government, 
with the previous sanction of the Governor- General in Council, in the local 

the date of a mortgage, any accession is made to the mort- 
gaged property, the mortgagee, in the absence of a contract 
to the contrary, shall, for the purposes of the security, bo 
entitled to such accession. 

Illustration. 

[а) A mortgages to B a certain field bordering on a river. The field is increased by 
ftUqvion. For the purposes of his security, B Is entitled to the increase. 

(б) A mortgages a certain plot of building land to B and afterwards erects a house on 
the plot. For the purposes of his security B is entitled to the house as well as the plot. 


official Gazette] . 
70. If, after 

Accession to mort- 
gaged property. 
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71. When the mortgaged property ia a lease for a term of years, and the 
mortgagor obtains a renewal of the lease, the mortgagee, 
in the absence of a contract to the contrary, shall, for the 
purposes of the security, be entitled to the new lease. 

72. When, during the continuance of the mortgage, the 
mortgagee takes possession of the mortgaged property, he 
may spend such money as is necessary — 

(a) for the due management of the property and the collection of the 
rents and profits thereof ; 

(b) for its preservation from destruction, forfeiture or sale ; 

(c) for supporting the mortgagor’s title to the property ; 

(d) for making his own title thereto good against the mortgagor ; and 

(e) when the mortgaged property is a renewable leasehold, for the 

renewal of the lease ; 

and may, in the absence of a contract to the contrary, add such money to 
the principal money, at the rate of interest payable on the principal, and, where 

no such rate ia fixed, at the rate of nine per cent, per annum. 

' / 

Where the property is by its nature insurable, the mortgagee may 
also, in the absence of a contract to the contrary, insure and ‘keep insured 
against loss or damage by fire the whole or any part of such property ; 
and the premiums paid for any such insurance shall be a charge on the 
mortgaged property, in addition to the principal money, with the same priority 
and with interest at the same rate. But the amount of such insurance shall 
not exceed the amount specified in this behalf in the mortgage-deed or (if no 
such amount is therein specified) two-thirds of the amount that would be 
required in case of total destruction to reinstate the property insured. 

Nothing in this section shall be deemed to authorize the mortgagee to 
insure when an insurance of the property is kept up by or on behalf of the 
mortgagor to the amount in which the mortgagee is hereby authorized to 
insure. 

73. Where mortgaged property is sold through failure to pay arrears of 

revenue or rent due in respect thereof, the mortgagee has 
of reveau ^ charge on the surplus, if any, of the proceeds, after pay- 

ment thereout of the said arrears, for the amount remaining 
due on the mortgage, unless the sale has been occasioned by some default on 
his part. 

74. Any second or other subsequent mortgagee may, at any time after 

the amount due on the next prior mortgage has become 
au^t ^mortiraRee^to tender such amount to the next prior mortgagee, 

pay ofi prior morfc- Buch mortgagee is bound to accept such tender and to 

gagee. give a receipt for such amount ; and (subject to the provisions 

of the law for the time being in force regulating the 
registration of documents) the subsequent mortgagee shall, on obtaining such 
receipt, acquire, in respect of the property, all the rights and powers of .the 
mortgagee, as such, to whom he has made such tender. 

6 


Renewal of mort- 
gaged lease. 
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75. Every second or other subsequent mortgagee has, so far as regards 
redemption, foreclosure and sale of the mortgaged property, 
the same rights against the prior mortgagee or mortgagees 
^ior^^^and ^gubse- as his mortgagor has against suoh prior mortgagee or 
quent mortgagees. mortgagees, and the same rights against the subsequent 
mortgagees (if any) as he has against his mortgagor. 

Liabilities of mort- 76. When, during the continuance of the mortgage, 

gagee in possession, the mortgagee takes possession of the mortgaged property, — 

(a) he must manage the property, as a person of ordinary prudence would 
manage it if it were his own ; 

(&) he must use his best endeavours to collect the rents and profits 
thereof ; 

(c) he must, in the absence of a contract to the contrary, out of the income 
of the property, pay the Government revenue, all other charges of 
a public nature accruing due in respect thereof during such posses- 
sion, and any arrears of rent in default of payment of which the 
property may be summarily sold ; 

{d) he must, in the absence of a contract to the contrary, make suoh 
necessary repairs of the property as he can pay for out of the rents 
and profits thereof after deducting from such rents and profits the 
payments mentioned in clause (c) and the interest on the principal 
money ; 

(c) he must not commit any act which is destructive or permanently 
injurious to the property ; 

(/) whore he has insured the whole or any part of the property against 
loss or damage by fire, he must, in case of such loss or damage, 
apply any money which he actually receives under the policy or so 
much thereof as may be necessary, in reinstating the property, or, 
if the mortgagor so directs, in reduction or discharge of the 
mortgage- money ; 

(sf) he must keep clear, full and accurate accounts of all sums received 
and spent by him as mortgagee, and, at any time during the con- 
tinuance of the mortgage, give the mortgagor, at his request and 
cost, true copies of such accounts and of the vouchers by which 
they are supported ; 

(/i) his receipts from the mortgaged property, or, where suoh property is 
personally occupied by him, a fair occupation-rant in respect there- 
of, shall, after deducting the expenses mentioned in clauses (c) and 
(d), and incerest thereon, be debited against him in reduction of the** 
amount (if any) from time to time due to him on account of interest 
on the mortgage-money and, so far as such receipts exceed any 
interest due, in reduction or discharge of the mortgage-money ; the 
surplus, if any, shall be paid to the mortgagor ; 

(i) when the mortgagor tenders, or deposits in manner hereinafter pro- 
vided, the amount for the time being due on the mortgage, the mort- 
gagee must, notwithstanding the provisions in the other clauses 
of this section, account for his gross receipts from the mortgaged 
property from the date of the tender or from the earliest time when 
he could take such amount out of Court, as the case may be. 
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If tihe mortgagee fail to perform any of the duties imposed upon him by 
this section, he may, when accounts are taken in pursuance 
Loss oooaaioned a'decree made under this chapter, be debited with tbeloss, 
^ if any, occasioned by such failure. 

77. Nothing in section seventy-six, clauses (i), (<i), (g) and (/i), applies to 

cases where there is a contract between the mortgagee and 
mortgagor that the receipts from the mortgaged property 
shall, so long as the mortgagee is in possession of the pro- 
perty, be taken in lieu of interest on the principal money, or in lieu of such interest 
and defined portions of the principal. 

Priority. 

78. Where, through the fraud, misrepresentation or gross neglect of a 

prior mortgagee, another person has been induced to advance 
priormort^^gee. ° i^ooney on the security of the mortgaged prop3rty, the prior 
mortgagee shall be postponed to the subsequent mortgagee. 

79. If a mortgage made to secure future advances, the performance of an 
Mortgage to secure engagement or the balance of a running account, expresses 

uncertain amount the maximum to bo secured thereby, a subsequent mortgage 
when maximum is of the same pronerty shall, if made with notice of the prior 
expressed. mortgage, be postponed to the prior mortgage in respect of 

all advances or debits not exceeding the maximum, though made or allowed with 
notice of the subsequent mortgage. 

Illustration, 

A mortgages Sultanpur to his bankers. B & Co., to secure the balance of his account with 
them to the extent of Rs. 10,000. A then mortgages Sultanpur to C, to secure Ra. 10,000, 
C having notice of the mortgage to B & Co., and C gives notice to B & Co. of the second 
mortgage. At the date of the second mortgigo, the balance due ti B & C). does not exceed 
Rs. 5,000. B & Co. subsequently advance to A sums making the bal inco of* the account 
against him exceed the sum of Rs. 10,000. B & Co. are entitled, to the extent of Rs. 10,000, 
to priority over C. 

80. No mortgagee paying off a prior mortgage, whether with or without 

notice of an intermediate mortgage, shall thereby acquire 
Tacking abolished. priority in respect of his original security. And, except ia 

the case provided for by section seventy-nine, no mortgagee making a subsequent 
advance to the mortgagor, whether with or without notice of an intermediate 
mortgage, shall thereby acquire any priority in respect of his security for such 
subsequent advance. 

Marshalling and Contribution, 

81. If the owner of two properties mortgages them both to one person and 

then mortgages one of the properties to another person who 
titles notice of the former mortgage, the second mort- 

gagee is, in the absence of a contract to the contrary, enti- 
tled to have the debt of the first mortgagee satisfied out of the property nob 
mortgaged to the second mortgagee so far as such property will extend, but 
not so as to prejudice the rights of the first mortgagee or of any other person 
having acquired for valuable consideration an interest in either property. 

82. Where several properties, whether of one or several owners, are mort- 

gaged to secure one debt, such properties are, in the absence 
m^rtgage^debir ^ contract to the contrary, liable to contribute rateably to 

' ^ ^ ® * the debt secured by the mortgage, after deducting from the 

value of each property the amount of any other incumbrance to which it ie 
subject at the date of the mortgage. 
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Where, of two properties belonging to the same owner, one is mortgaged ta 
secure one debt and then both are mortgaged to secure another debt, and the 
former debt is paid out of the former property, each property is, in the absenoe 
of a contract to the contrary, liable to contribute rateably to the latter debt 
after deducting the amount of the former debt from the value of the property 
out of which it has bben paid. 

Nothing in this section applies to a property liable under section eighty-one 
to the claim of the second mortgagee. 

Deposit in Courts 


83. At any time after the principal money has become payable and before a 

suit for redemption of the mortgaged property is barred, the 
- Power to deposit mortgagor, or any other person entitled to institute such 
on mort^g°.^^ deposit, in any Court in which ho might have 

instituted such suit, to the account of the mortgagee, the 
amount remaining due on the mortgage. 

The Court shall thereupon cause written notice of the deposit to be served 
on the mortgagee, and the mortgagee may, on presenting a 
Right to petition (verified in manner prescribed by law for the 

gagor! ^ ^ verification of plaints) stating the amount then due on the 

mortgage, and his willingness to accept the money so de- 
posited in full discharge of such amount, and on depositing in the same Court 
the mortgage-deed if then in his possession or power, apply for and receive the 
money, and the mortgage-deed so deposited shall be delivered to the mortgagor 
or such other person as aforesaid. 

84. When the mortgagor or such other person as aforesaid has tendered 

or deposited in Court under section eighty-three the amount 
Cessation of in- remaining due on the mortgage, interest on the principal 

' ' money shall cease from the date of the tender or as soon 

as the mortgagor or such other person as aforesaid has done all that has to 
be done by him to enable the mortgagee to take such amount out of Court, as 
the case may be. 

Nothing in this section or in section eighty- three shall be deemed to 
deprive the mortgagee of his right to interest when there exists a contract 
that he shall be entitled to reasonable notice before payment or tender of the 


mortgage- money. 

Sicits for Foreclosure, Sale or Bedeviption. 

" 85. Subject to the provisions of the Code of Civil Procedure^ section four 
hundred and thirty -seven, all persons having an interest in 
Parties to ^ suus property comprised in a mortgage must be joined as 

andilTemption,^^ ^ to any suit under this Chapter relating to such 

mortgage : Provided that the plaintiff has notice of such • 
interest. 


Foreclosure and Sale. 


* 86. In a suit for foreclosure, if the plaintiff succeeds, the Court shall make 
a decree ordering that an account be taken of what will he 
due to the plaintiff for principal and interest on the mortgage, 
‘ and for his costs of the suit, if any, awarded to him, on the 

day next hereinafter referred to, or declaring the amount so due at the date of such 
decree, 

^ SectioDB 85-90 and 92-94, 96, 97 and 99 of this Act, being Bections relating to procedure, 
have been repealed from this Act and are le-en acted in the Code of Civil Procedure as Order 
rr. 1*6, 7, 8, 10 and 12-14 reepectively. 



89] 


THE TRANSFER OP PROPERTY ACT. 


37 


and ordering that, upon the defendant paying to the plaintiff or into Court 
the amount so due, on a day within six months from the date of declaring in Court 
the amount so due, to he fixed by the Court, the plaintiff shall deliver up to the 
defendant, or to such person as he appoints, all documents in his possession or 
power relating to the mortgaged property, and shall transfer the property to the 
defendant free from all incumbrances created by the plaintiff or any person 
claiming under him, or, where the plaintiff claims by derived title, by those under 
whom he claims ; and shall, if necessary, put the defendant into possession of the 
property ; but 

that, if the payment is not made on or before the day to he fixed by the Courts 
the defendant shall be absolutely debarred of all right to redeem the property, 

. * 87. If payment is made of such amount and of such 

ofpa^mmtof^ouni ^osts as are mentioned in section ninety -four, the 

due,^ defendant shall {if necessary) he put into possession of the 

mortgaged property. 

If such payment is not so made, the plaintiff may apply to the Court for an 
, . . order that the defendant and all persons claiming through or 
foreclomre^^ ^ ^ him be debarred absolutely of all right to redeem the 

mortgaged property, and the Court shall then pass such order^ 
and may, if necessary, deliver possession of the property to the plaintiff : 

Power to enlar e Provided that the Court may, upon good cause shown, 

^ ^ S2ich terms, if any, as it thinks fit, from time to 

time postpone the day appointed for such payment. 

On the passing of an order under the second paragraph of this section, the 
debt secured by the mortgage shall be deemed, to be discharged. 

In the Code of Civil Procedure. Schedule IV, No, 129, for the wbrds ''final 
decree,*' the luords "decree absolute" shall he substituted, 

88. In a suit for sale, if the plaintiff succeeds, the Court shall pass a decree 
to the effect mentioned in the first and second paragraphs of 
ecree for sale, section eighty -six, and also ordering that, in default of the 
defendant paying as therein mentioned, the mortgaged property ora sufficient part 
thereof be sold, and that the proceeds of the sale {after defraying thereout the ex- 
penses of the sale) he paid into Court and applied in payment of what is so found 
due to the plaintiff, and that the balance, if any, be paid to the defendant or other 
persons entitled to receive the same. 


In a suit for foreclosure, if the plaintiff succeeds and the mortgage is not a 
mortgage by conditional sale, the Court may, at the instance 
sah^^n fonchsure- plaintiff, or of any person interested either in the 

mortgage-money or in the right of redemption, if it thinks iit^ 
pass a like decree {in lieu of a decree for foreclosure on such 
terms as it thinks fit, including, if it thinks fit, the deposit in Court of a reason- 
able sum, fixed by the Court, to meet the expenses of sale and to secure the perform- 
ance of the terms, 

89. If in any case under section eighty-eight the defendant pays to the 
plaintiff or into Court on the day fixed as aforesaid 
defet^ant^^ due under the mortgage, the costs, if any^ 

amount due, awarded to him and such subsequent costs as are 

mentioned in section ninety-four, the defendant shall (if 
necessary) be put in possession of the mortgaged property ; b ut if such paymen t 

* Vide Dote on p. 36, supra. 
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is not so made, the plaintiff or the defendant, as the case may be, may apply 
to the Court for an order absolute for sale of the mort* 
sc^e^^^ ^ for gaqed property, and the Court shall then pass an order that 
such property, or a sufficient part thereof, be sold and that the 
proceeds of the sale • be dealt with as is mentioned in section eighty-eight ; and 
thereupon the defendant's right to redeem and the security shall both be 
extinguished, 

* 90. When the net proceeds of any such sale arc insufficient to pay the amount 
Recovery of f^^ being on the mortgage, if the balance is 

balance due on mort- legally recoverable from the defendant otherwise than out of 
9^9^* the j^roperty sold, the Court may pass a decree for such sum. 

Redemption, 

91. Besides the mortgagor, any of the following 
Who may sue for persona may redeem, or institute a suit for redemption, 
redemption. mortgaged property : — 

{a) any person (other than the mortgagee of the interest sought to be 
redeemed), having any interest in or charge upon the property ; 

ib) any person having any interest in or charge upon the right to 
redeem the property ; 

(c) any surety for the payment of the mortgage*debt or any part 

thereof ; 

(d) the guardian of the property of a minor mortgagor on behalf of such 

minor; 

(e) the committee or other legal curator of a lunatic or idiot mortgagor 

on behalf of such lunatic or idiot ; 

(/) the judgment- creditor of the mortgagor, when be has obtained 
execution by attachment of the mortgagor’s interest in the 
property ; 

[g) a creditor of the mortgagor who has, in a suit for the administration 
of his estate, obtained a decree for sale of the mortgaged property. 

Decree in redemp- * 92. In a suit for redemption, if the plaintiff succeeds, 

iion-suit, the Court shall pass a decree ordering — 

that an account be taken of what will be due to the defendant for the morU 
gage-money and, for his costs of the suit, if any, awarded to him, on the day next 
hereinafter refened to, or declaring the amount so due at the date of such decree; 

that, upon the plaintiff paying to the defendant or into Court the amount so 
due on a day within six months from the date of declaring in Court the amount 
so due to be fixed by the Court, the defendant shall deliver up to the plmntiff, or fo 
such person as he appoints, all documents in his possession or power relating to the 
mortgaged property, and shall re- transfer it to the plaintiff free from the mortgage 
and from all incumbrances created by the defendant or any person claiming under 
him, or when the defendant claims by derived title, by those under ichom he 
claims, and shall, if necessary, put the plaintiff into possession of the mortgaged 
property ; and 

that, if such payment is not made on or before the day to be fixed by the 
Court, the plaintiff shall (unless the mortgage he simple or usufructuary) be abso- 
dutely debarred of all right to redeem the property, or {unless the mortgage be byf 
conditional sale) that the property be sold, 

* Vide note on p- 36. supra. 
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* 98. Jf payment is made of such amount t and oj such 
In ease of redemp^ subsequent costs as are mentioned in section ninety-four^ the 
Uon, poasesi^ion, plaintiff shall, if necessary, be put into possession of the 

mortgaged property. 

If such payment is not so made, the defendant may (unless the mortgage is 
simple or usufructuary) apply to the Court for an order that 
In default, foreclo- plaintiff and all persons claiming through or under him 

sure or aa e. debarred absolutely of all right to redeem, or (unless the 

mortgage is by conditional sale) for an order that the mortgaged property be sold. 

If he applies for the former order, the Court shall pass an order that the 
plaintiff and all persons claiming through or under him be absolutely debarred of 
all right to redeem the mortgaged property, and may, if necessary, deliver posses- 
sion of the property to the defendant. 

If he applies for the latter order, the Court shall pass an order that such 
property or a sufficient part thereof be sold, and that the proceeds of the sale (after 
defraying thereout the expenses of the sale) be paid into Court and applied in 
payment of what is found due to the defendant, and that the balance be paid to the 
plaintiff or other persons entitled to receive the same. 

On the passing of any order under this section, the plaintiff's right to redeem 
and the security shall, as regards the property affected by the order, both be 
extinguished : 

Provided that the Court may, upon good cause shown, and upon such terms. 
Power to enlarge thinks fit, from time to time postpone the day 

time. fixed under section ninety-two for payment to the defendant, 

* 94. In finally adjusting the amount to he paid to a mortgagee in case of a 

Costs of mortgagee ^ Court under this Chapter, the Court 

mbaegueni to decree, shall, unless the conduct of the mortgagee has been such as to 
disentitle him to costs, add to the mortgage-money such costs 
of suit as have been properly incurred by him since the decree for foreclosure, re- 
demption or sale up to the time of actual payment. 

95. Where one of several mortgagors redeems the mortgaged property and 
obtains possession thereof, he has a charge on the share of 
Charge of one of other co-mortgagors in the nroperty for his pro- 

goEB \ 9 ho redeems. portion ot the expenses properly incurred in so redeeming 
and obtainiDg possession. 

Sale of Property subject to Prior Mortgage. 

* 96. If any property the sale of which is directed under this Chapter, is sub- 

ject to a prior mortgage, the Court may, with the consent of 
SaU of property sub- prior mortgagee, order that the property be sold free from 
the same, giving to such prior mortgagee the same interest in 
the proceeds of the sale as he had in the property sold. 

Application of pro- *97. Such proceeds shall be brought into Court and 

eeeda. applied as follows : — 

first, in payment of all expenses incident to the sale of proper incurred in 
any attempted sale ; 


Vide note on p. 36, aupra. 
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secondly, if the property has been sold free from any prior mortgage, in pay^ 
ment of whatever is due on account of such mortgage ; 

thirdly, in payment of all interest due on account of the mortgage in con* 
sequence lohereof the sale was directed, and of the costs of the suit in which the 
decree directing the sale was made ; 

fourthly, in payment of the principal money due on account of that mortgage / 

and 

lastly, the residue {if any] shall he paid to' the person proving himself to be 
interested in the property sold, or, if there he more such versons than one, then to 
such persons according to their respective interests therein or upon their joint receipt. 
Nothing in this section or in section ninety-six shall be deemed to affect the 
pcnvers conferred by section fifty-seven. 


Anomalous Mortgages, 

98. In the case of a mortgage not being a simple mortgage, a mortgage by 
conditional sale, an usufructuary mortgage or an English 
mortgage, -or a combination of the first and third, or the 
second and third, of such forms, the rights and liabilities of 
the parties shall be determined by their contract as evi- 
denced in the mortgage-deed, and, so far as such contract 
does not extend, by local usage. 


Mortgage not de- 
scribed in section 
fifty-eight, clauses 
(b), (c), (d) and (e). 


Attachment of Mortgaged Property. 

* 99. Where a mortgagee in execution of a decree for the satisfaction of any 
Attachment of mort- lohether arising under the mortgage or not, attaches the 

gaged property. mortgaged property , he shall not be entitled to bring such pro- 

perty to sale otherioise than by instituting a suit under sec- 
tion sixty-seven, and he may institute such suit notwithstanding anything contained 
in the Code of Civil Procedure, section forty-three. 


Charges. 

100. Where immoveable property of one person is by act of parties or 

operation of law made security for the payment of money 
*'^*®®* to another, and the transaction does not amount to a mort- 

gage, the latter person is said to have a charge on the property ; and all the 
provisions hereinbefore contained as to a mortgagor shall, so far as may be, 
apply to the owner of such property, and the provisions of sections eighty-one 
and eighty-two, I [and all the provisiom hereinbefore contained as to a mortgagee 
instituting a suit for the sale of the mortgaged property] shall, so far as maybe, 
apply to the person having such charge. 

Nothing in this section applies to the charge of a trustee on the trust- 
property for expenses properly incurred in the execution of his trust. 

101. Where the owner of a charge or other incumbrance on immoveable 
Extinguishment P^oP®rty is or becomes absolutely entitled to that property, 

of charges. the charge or incumbrance shall be extinguished, unless he 

declares, by express words or necessary implication, that it 

shall continue to subsist, or such continuance would be for his benefit. 

1 ! 

** Vide note on p. 36, supra, 

t The words in [ ] were repealed by the Code of Oivil Procedure, 1908 (Act V of 1908), 

S. 166 and Soh. V., ibid. 
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Notice and Tender, 

102. Where the person on or to whom any notice or tender is to be served 
or made under this Chapter does not reside in the district in 
der oTor to agent^*^ which the mortgaged property or some part thereof is situate, 
service or tender on or to an agent holding a general power^^ 
of-attorney from such person or otherwise duly authorized to accept such ser- 
vice or tender shall be deemed sufficient. 


Where the person or agent on whom such notice should be served cannot 
be found in the said district, or is unknown to the person required to serve the 
notice, the latter person may apply to any Court in which a suit might be 
brought for redemption of the mortgaged property, and such Court shall direct 
in what manner such notice shall be served, and any notice served in com- 
pliance with such direction shall be deemed sufficient. 

Where the person or agent to whom such tender should be made cannot 
be found within the said distr.ct, or is unknown to the person desiring to 
make the tender, the latter person may deposit in such Court as last aforesaid 
the amount sought to be tendered, and such deposit shall have the effect of a 
tender of such amount. 

103. Where, under the provisions of this Chapter, a notice is to be served 

. on or by, or a tender or deposit made or accepted or taken 

by person incompe- Court by any person incompetent to contract, such 

tenc to Qontract. ^ notice may be served, or tender or deposit made, accepted or 
taken, by the legal curator of the property of such person ; 
but where there is no such curator, and it is requisite or desirable in the in- 
terests of such person that a notice should be served or a tender or deposit 
made under the provisions of this Chapter, application may be made to any 
Court in which a suit might be brought for the redemption of the mortgage to 
appoint a guardian ad litem for the purpose of serving or receiving •service of 
such notice, or making or accepting such tender, or making or taking out of 
Court such deposit, and for the performance of all consequential acts which 
could or ought to be done bv such person if ho were competent to contract ; and 
the provisions of Chapter XXXI of the Code of Civil Procedure shall, so far 
as may be, apply to such application and to the parties thereto and to the 
guardian appointed thereunder. 

104. The High Court may, from time to time, make rules consistent with 

this Act for carrying out, in itself and in the Courts of Civil 
rules^^*^ o ma e Judicature subject to its superintendence, the provisions 
contained in this Chapter. 


CHAPTER V. 

Op Leases op Immoveable Property. 


105. A lease of immoveable property is a transfer of a right to enjoy such 
“ T ’» f! R made for a certain time, express or implied, or ia 

ease e ned. perpetuity, in consideration of a price paid or promised, or 
of money, a share of crops, service or any other thing of value, to be rendered 
periodically or on specified occasions to the transferor by the transferee, who 
accepts the transfer on such terms. 


“ Lessor,’* “lessee,” 
“premium,” and 
“ rent” defined. 


The transferor is called the lessor, the Hransferee is 
called the lessee, the price is called the premium, and t^be 
money, share, service or other thing to be so rendered is 
called the rent. 


6 
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106. In the absence of a contract or local law or usage to the contrary, a 
lease of immoveable property for agricultural or manufacture^- 
iug purposes shall be deemed to be a lease from year to year^ 
terminable, on the part of either lessor or lessee, by six 
ijnonths’ notice expiring with the end of a year of the ten- 
ancy ; and a lease of immoveable property for any other 
deemed to be a lease from month to month, terminable, on 
lessor or lessee, by fifteen days* notice expiring with the end 
tenancy. 


Duration of certain 
leapes in absence of 
written contract or 
local usage. 

purpose shall be 
tbe part of either 
of a month of the 


Every notice under this section must be in writing signed by or on behalf of 
tbe person giving it, and tendered or delivered either personally to the party who 
is intended to be bound by it, or to one of his family or servants at his residence, 
or (if such tender or delivery is not practicable) affixed to a conspicuous part of 
the property. 


107. A lease of immoveable property from year to year, or for any term 

exceeding one year, or reserving a yearly rent, can be made 
Leases how made. ^ registered instrument. 

[All other leases of immoveable property may be made either by a registered 
instrument or by oral agreement accompanied by delivery of possession : 

Provided that the Local Government may, with the previous sanction of 
the Govern or- General in Council, from time to time, by notification in the local 
official Gazette, direct that leases of immoveable property, other than leases 
from year to year, or for any term exceeding one year, or reserving a yearly rent, 
or any class of such leases, may be made by unregistered instrument or by 
oral agreement without delivery of possession.] 

108. In the absence of a contract or local usage to the contrary, the lessor 

Rights aod liabi- lessee of immoveable property, as against one an- 

lities of lessor and other, respectively, possess tbe rights and are subject to the 
leasee. liabilities mentioned in the rules next following, or such of 

them as are applicable to the property leased : — 

(A.) — Bights and Liabilities of the Lessor, 

(a) The lessor is bound to disclose to the lessee any material defect in the 
property, with reference to its intended use, of which the former is and the 
latter is not aware, and which the latter could not with ordinary care discover : 

{b) the lessor is bound on the lessee’s request to put him in possession of 
the property : 

(c) the lessor shall be deemed to contract with the lessee that, if the lattqr 
pays the rent reserved by the lease and performs the contracts binding on the 
lessee, he may hold the property during the time limited by the lease without 
interruption. 

The benefit of such contract shall be annexed to and go with the lessee’s 
interest as such, and may be enforced by every person in whom that interest is 
for the whole or any part thereof from time to time vested. 


(B.) — Bights and Liabilities of the Lessee, 

• (£) if during tbe continuance of the lease any accession is made to the pro* 

perty, such accession (subject to the law relating to alluvion for the time being 
in force) shall be deemed to be comprised in the lease : 
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(e) if by fire, tempest or flood, or violence of an army or of a mob or other 
irresistible force, any material part of the property be wholly destroyed or ren- 
dered substantially and permanently unfit, for the purposes for which it was let, 
the lease shall, at the option of the lessee, be void : 

Provided that, if the injury be occasioned by tbe wrongful act or default 
of tbe lessee, he shall not be entitled to avail himself of the benefit of this pro- 
vision : 

(/■) if the lessor neglects to make, ^within a reasonable time after notice, 
any repairs which be is bound to make to the property, the lessee may make 
the same himself, and deduct the expense of such repairs with interest from 
the rent, or otherwise recover it from the lessor : 

(g) if the lessor neglects to make any payment which he is bound to make, 
and which, if nob made by him, is recoverable from the lessee or against the 
property, the lessee may make such payment himself, and deduct it with interest 
from the rent, or otherwise recover it from the lessor : 

(h) the lessee may remove, at any time during the continuance of the lease, 
all things which he has attached to the earth : provided he leaves the property 
in the state in which he received it : 

(i) when a lease of uncertain duration determines by any means except the 
fault of the lessee, he or his legal representative is entitled to all the crops 
planted pr sown by the lessee and growing upon the property when the lease 
determines, and bo free ingress and egress to gather and carry them : 

(j) the lessee may transfer absolutely or by way of mortgage or sub-lease 
the whole or any part of his interest in the property, and any transferee of such 
interest or part may again transfer it. The lessee shall nob, by reason only 
of such transfer, cease to be subject bo any of the liabilities attaching to the 
lease : 

nothing in this clause shall be deemed to authorize a tenant having an 
untransferable right of occupancy, the farmer of an estate in respect of which 
default has been made in paying revenue, or the lessee of an estate under the 
management of a Court of Wards, to assign his interest as such tenant, farmer 
or lessee : 

{k) the lessee is bound to disclose to the lessor any fact as to the nature or 
extent of the interest which the lessee is about bo t^ke, of which the lessee is, 
and the lessor is not, aware, and which materially increases the value of such 
interest : 

(Z) the lessee is bound to pay or tender, at the proper time and place, the 
premium or rent to the lessor or his agent in this behalf : 

(m) the lessee is bound to keep, and on the termination of the lease to 
festoro, the property in as good condition as it was in at the time when he was 
put in poasebsion, subject only to the changes caused by reasonable wear and 
tear or irresistible force, and to allow the lessor and his agents, at all reasonable 
times during the term, to enter upon the property and inspect the condition 
thereof and give or leave notice of any defect in such condition ; and, when such 
defect has been caused by any act or default on the part of the lessee, his ser- 
vants or agents, he is bound to make it good within three months after such 
notice has been given or left : 

{n) if the lessee becomes aware of any proceeding to recover the property 
or any part thereof, or of any eDcroacbmeut made upon, or any interference 
with, the lessor’s rights concerning such property, he is bound to give, with 
reasonable diligence, notice thereof to tbe lessor : 
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(o) the lessee may use the property and its products (if any) as a person of 
ordinary prudence would use them if they were his own ; but he must nob use, ■ 
or permit another to use, the property for a purpose other than that fot 
which it was leased, or fell timber, pull down or damage buildings, work mines 
or quarries not open when the lease was granted, or commit any other act 
which is destructive or permanently injurious thereto : 

ip) he must not, without the lessor’s consent, erect on the property any 
permanent structure, except for agricultural purposes : 

(q) on the determination of the lease, the lessee is bound to put the lessor 
into possession of the property. 


109. If the lessor transfers the property leased, or any part thereof, or 
any part of his interest therein, the transferee, in the 
trMsIeree^^ lessor a absence of a contract to the contrary, shall possess all the 
rights, and, if the lessee so elects, be subject to all the 
liabilities, of the lessor as to the property or part bransferre i so long as he is the 
owner of it ; but the lessor shall not. by reason only of such transfer, cease 
to be subject to any of the liabilities imposed upon him by the lease, unless 
the lessee elects to treat the transferee as the person liable to him : 

Provided that the transferee is not entitled to arrears of rent due before 
the transfer, and that, if the lessee, not having reason to believe that such 
transfer has been made, pays rent to the lessor, the lessee shall nob be liable to 
pay such rent over again to the transferee. 

The lessor, the transferee and the lessee may determine what proportion 
of the premium or rent reserved by the lease is payable in respect of the part so 
transferred* and, in case they disagree, such determination may be made by 
any Court having jurisdiction to entercain a suit for the possession of the 
property leased. 


110. Where the time limited by a lease of immoveable property is ex- 
pressed as commencing from a particular day, in computing 
on which tLm com^ that time such day shall be excluded. Where no day of 
mences. commencement is named, the time so limited begins from 

the making of the lease. 


Where the time so limited is a year or a number of years, in the absence 
. of an express agreement to the contrary, the lease shall last 

ra^year°° ° during the whole anniversary of the day from which such 

time commences. 


Where the time so limited is exoressed to be terminable before it^ 
O tion to deter and the lease omits to mention at whose option 

mine lease. ° ^ terminable, the lessee, and not the lessor, shall have 

such option. 

Determination of jjij n i i.jL 

111. A lease of immoveable property determines — 

(a) by efflux of the time limited thereby : 

ib) where such time is limited conditionally on the happening of some 
event — by the happening of such event : 


. (c) where the interest of the lessor in the property terminates on, or bis 
power to dispose of the same extends only to, the happening of any event — by 
the happening of such event : 
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{d) in case the interests of the lessee and the lessor in the whole of the 
property become vested at the same time in one person in the same right : 

ie) by express surrender ; that is to say, in case the lessee yields up 
his interest under the lease to the lessor, by mutual agreement between them : 

(/) by implied surrender : 

(g) by forfeiture ; that is to say, (1) in case the lessee breaks an express 
condition which provides that on breach thereof the lessor may re-enter or 
the lease shall become void ; or (2) in case the lessee renounces his character as 
Buch by setting up a title in a third person or by claiming title in himself ; and 
in either case the lessor or his transferee does some act showing his intention 
to determine the lease : 

(h) on the expiration of a notice to determine the lease, or to quit, or of 
intention to quit, the property leased, duly given by one party to the other. 

Illustration to clause (/). 

A lessee aouepts from his lessor a new lease of the property leased, to take effect during: 
the continuance of the existing lease. This is an implied surrender of the former lease, and 
such lease determines thereupon. 

112. A forfeiture under section one hundred and eleven, clause (g), is waived 

by acceptance of rent which has become due since the 
ture^'^^*^ forfeiture, or by distress for such rent, or by any other act 

on the part of the lessor showing an intention to treat the 

lease as subsisting : 

Provided that the lessor is aware that the forfeiture has been incurred : 

Provided also that, where rent is accepted after the institution of a suit 
to eject the lessee on the ground of forfeiture, such acceptance is not,a waiver. 

113. A notice given under section one hundred and eleven, clause (h), is 

waived, with the express or implied consent of the person to 
notice ^^lom it is given, by any act on the part of the person giving 
^ ^ * it showing an intention to treat the lease as subsisting. 

llltLstraiions. 

(а) A, the lessor, gives B, the lessee, notice to quit the property leased. The notice 
expires. B tenders, and A accepts, rent which has become due in reepect of the property 
since the expiration of the notice. The notice is waived. 

(б) A, the lessor, gives B, the lessee, notice to quit the property leased. The notice ex- 
pires, and B remains in possession. A gives to B as lessee a second notice to quit. The 
first notice is waived. 

114. Where a lease of immoveable property has determined by forfeiture 

for non-payment of rent, and the lessor sues to eject the 
feitm^for^nonVay- hearing of the suit, the lessee pays or 

ment of rent. tenders to the lessor the rent in arrear, together with interest 

thereon and his full costs of the suit, or gives such security 
as the Court thinks sufficient for making such payment within fifteen days, the 
Court may, in lieu of making a decree for ejectment, pass an order relieving 
the lessee against the forfeiture ; and thereupon the lessee shall hold the pro- 
perty leased as if the forfeiture had not occurred. 

116. The surrender, express or implied, of a lease of immoveable property 
does not prejudice an under-lease of the property or any 
and ^°forfeiturr°^on thereof previously granted by the lessee, on terms and* 

under-leases. conditions substantially the same (except as regards the 

amount of rent) as those of the original lease ; but, unless 
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the surrender is made for the nurposa of obtaining a naw lease, the rent pay- 
able by, and the contracts binding on, the under-lessae shall be respectively 
payable to and enforceable by tha lessor. 

The forfeiture of such a lease annuls all such undar-leasos, except where 
such forfeiture has baen procured by the lessor in fraud of the under-lessees, or 
relief against the forfeiture is granted under section one hundred and fourteen. 

116. If a lessee or under-lessee of property remains in possession thereof 
after the determination of the lease granted to the lessee, and 
holding leggor or his legal representative accepts rent from the 
lessee or under-lessee, or otherwise assents to his continuing 
in possession, the lease is, in the absence of an agreement to the coKitrary, 
renewed from year to year, or from month to month, according to the purpose 
for which the property is leased, as specified in section one hundred and six. 

Illustrations, 

(а) A lets a house to B foe five years. B underlets the hous3 to C at a monthly rent of 
Rs. 100. The five yo-ir^ expire, bub G continues in possession of the house and pays the 
rent to A. C’s lease is renewed from month to month. 

(б) A lots a farm to B for the life of C. C dies, but B continues in possession with A^fl 
assent. B’s lease is renewed from year to year. 


117. None of the provisions of this Chapter anply to leases for agricultural 
purposes, except in so far as the Local Government, with 
a^gdcultural^pur- previous sanction of the Governor-General in Council, 
poses. o^^ty by notification published in the local official Gazette 

declare all or any of such provisions to be so apolicable [in 
the case of all or any of sucb leases], together with, or subject to, those of the 
local law, , if any, for the time being in force. 

Such notification shall not take effect until the expiry of six months from 
the date of its publication. 


CHAPTER VI. 

Op Exchanges. 

, , 118. When two persons mutually transfer the owner- 

fined ^*° thing for the ownership of another, neither thing 

or both things being money only, the transaction is called an 
“ exchange.” 

A transfer of property in completion of an exchange can be made only in 
manner provided for the transfer of such property by sale. 

119. In the absence of a contract to the contrary, the party deprived of the 
Rmht of pirty de- thereof ha has received in exchange, by reason 

privS of thing rcceiv- Of ^-oy defect in the title of the other party, is entitled at his 
ed in exchange. option to compensation or to the return of the thing 

transferred by him. 

otherwise provided in this Chapter, each party has the rights 
and is subject to the liabilities of a seller as to that which 
he gives, and has the rights and is subject to the liabilities 
of a buyer as to that which he takes. 

121. On an exchange of money, each party thereby 
warrants the genuineness of the money given by him. 


120. Save as 

Rights and liabi- 
lities of parties. 

Exchange of 
money. 
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OHAPTBE VII. 

Of Gifts. 

122. Gift ” is the transfer of cerbain existing moveable or immoveable 
“Gift” defined property made voluntarily and without consideration, by 
one person, called the donor, to another, called the donee, and 
accepted by or on behalf of the donee. 

Aoceptanoe when Such acceptance must he made during the lifetime of 

to be made. the donor and while he is still capable of giving. 

If the donee dies before acceptance, the gift is void. 


123. For the purpose of making a gift of immoveable property, the transfer 
Transfer how J^usb be effected by a registered instrument signed by or on 
efiocted. behalf of the donor, and attested by at least two witnesses. 

For the purpose of making a gift of moveable property, the transfer may 
be effected either by a registered instrument signed as aforesaid or by delivery. 
Such delivery may be made in the same way as goods sold may be delivered. 


Gift of- existing 
and future property. 


124. A gift comprising both existing and future property 
is void as to the latter. 


Gift to several, of 
whom one does not 
accept. 


125. A gift of a thing to two or more donees, of whom 
one does not accept it, is void as to the interest which he 
would have taken had be accepted. 


126, The donor and donee may agree that on the happening of any speci- 
fied event which does not depend on the will of the donor a 

.upended* ot™revok- suspended or revoked ; but a gift which the 

parties agree shall be revocable wholly or in part, at the 
mere will of the donor, is void wholly or in part, as the case 
may be. 

A gift may also bo revoked in any of the cases (save want or failure of con* 
sideration) iu which, if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to affect the rights of 
transferees for consideration without notice. 


Illustrations, 

(a) A gives a field to B, reserving to himself, with B’s assent, the right to take baok the 
field in case B and his descendants die before A. B dies without descendants in A’s lifetime, 
A may take back the field. 

• (6) A gives a lakh of rupees to B, reserving to himself, with B’s rassent, the right to take 
back at pleasure Rs. 10,000 out of the lakh. The gift holds good as to Rs. 90,000, but is void as 
tQ Ks. JO. 000, which continue to belong to A, 


127. Where a gift is in the form of a single transfer to the same person of 
Onerous gifts several things of which one is, and the others are not, burden- 

ed by an obligation, the donee can take nothing by the gift 
unless he accepts it fully. 


Where a gift is in the form of two or more separate and independent 
transfers to the same person of several things, the donee is at liberty to accept 
one of them and refuse the others, although the former may be beueficial and 
the latter onerous. 
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A donee not competent to contract and accepting property burdened by any 
obligation is not bound by his acceptance. But if, after 
becoming competent to contract and being aware of the 
obligation, he retains the property given, he becomes so 
bound. 

Illustrations. 


Onerous gift to 
disqualified person. 


(a) Atbas shares in X, a prosperous joint-stook oompany, and also shares in Y, a joint- 
fitook company in difficulties. Heavy calls are expected in respect of the shares in Y> A 
gives B all his shares in joint-stock companies- B refuses to accept the shares in Y. He 
cannot take the shares in X. 

ib) A having a lease for a term of years of a bouse at a rent which he and his representatives 
are bound to pay during the term, and which is more than the house oan bo let for, gives to B 
the lease, and also, as a separate and independent transaction, a sum of money. B refuses to 
accept the lease. He does not by this refusal forfeit the money. 


Subject to the provisions of section one hundred and twenty-seven. 
. . , where a gift consists of the donor’s whole property, the donee 

niversa onee. personally liable for all the debts due by the donor at the 
time of the gift to the extent of the property comprised therein. 


129. Nothing in this Chapter relates to gifts of moveable 
tion^'^^o contemplation of death, or shall be deemed 

a^nd^ Muhammadan affect any rule of Muhammadan law, or, save as provided 
Law. by section one hundred and twenty-three, any rule of Hindu 

or Buddhist law. 


CHAPTEE VIII. 

Of Transfers of Actionable Claims. 

130. (1) The transfer of an actionable claim shall be effected only by the 
• execution of an instrument in writing signed by the trans- 

ablTolarm?^ action- ^^^y authorized agent, and shall be complete 

and effectual upon the execution of such instrument, and 
thereupon all the rights and remedies of the transferor, whether by way of 
damages or otherwise, shall vest in the transferee, whether such notice of 
the transfer as is hereinafter provided be given or not : 

Provided that every dealing with the debt or other actionable claim by the 
debtor or other person from or against whom the transferor would, but for such 
instrument of transfer as aforesaid, have been entitled to recover or enforce 
such debt or other actionable claim, shall (save where the debtor or other 
person is a party to the transfer or has received express notice thereof as 
hereinafter provided) be valid as against such transfer. 

(2) The transferee of an actionable claim may, upon the execution of such 
instrument of transfer as aforesaid, sue or institute proceedings for the same in 
his own name without obtaining the transferor’s consent to such suit or 
proceedings and without making him a party thereto. 

Exception . — Nothing in this section applies to the transfer of a marine or 
fire policy of insurance. 

Illustrations* 

(i) A owes money to 6, who transfers the debt to C. B then demands the debt from A, 
who, not having received notice of the transfer as prescribed in section one hundred and 
thirty-one, pays B. The payment is valid, and 0 cannot sue A for the debt. 

(ii) A effects a policy on his own life with an Insurance Company and assigns it to a 
Bank for securing the payment of an existing or future debt, If A dies, the Bank is entitled 
tor receive the amount of the policy and to sue on ic without the oonourrenoe of A’s executor, 
subject to the proviso in sub-section (i) of section one hundred and thirty and to the provisions 
of section one hundred and thirty- two. 
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131. Every notice of transfer of an actionable claim shall be in writinf?, 
signed by the transferor or his agent duly authorized in this 
behalf, or, in case the transferor refuses to sign, by the trans- 
feree or his agent, and shall state the name and address of 
the transferee. 

132. The transferee of an actionable claim shall take 
it subject to all the liabilities and equities to which the 
transferor was subject in respect thereof at the date of the 
transfer. 

Illustrations, 

(i) A transfers to G a debt due to him by B, A bein^ then indebted to B. C sues B for the 
debt due by B to A. In such suit B is entitled to set ofi the debt due by A to him, although 
G \vas unaware of it at the dato of such transfer. 

(ii) A executed a bond in favour of B under circumstances entitling the former to have it 
delivered up and cancelled. B assigns the bond to C for value and without notice of such 
ciroumstances. 0 cannot enforce the bond against A. 


Notice to be in 
writing, signed. 


Liability of trans- 
feree of actionable 
claim. 


133. Where the transferor of a debt warrants the solvency of the debtor, 

the warranty, in the absence of a contract to the contrary, 
ve^y”rdebtor applies only to his solvency at the time of the transfer, and 
is limited, where the transfer is made for consideration, to 
the amount or value of such consideration. 

134. Whore a debt is transferred for the purpose ot securing an existing 

or future debt, the debt so transferred, if received by tbe 
Mortgaged debt. transferor or recovered by the transferee, is applicable, first, 
in payment of the costs of such recovery : secondly, in or towards satisfaction 
of the amount for the time being secured by the transfer ; and the residue, if 
any, belongs to the transferor or other person entitled to receive the same. 


135. Every 

AsBignment of 
rights under marine 
or fire policy of insu- 
rance. 


assignee, by endorsement or other writing, of a policy of 
marine insurance or of a policy of insurance against fire, in 
whom the property in the subject insured shall be absolutely 
vested at the date of the assignment, shall have transferred 
and vested in him all rights of suit as if the contract con- 
tained in the policy had been made with himself. 


136. No Judge, legal practitioner or oflScer connected with any Court of 
In capacity of Justice shall buy or traffic in, or stipulate for, or agree to 


officers connected 
with Courts of 
Justice. 


receive, any share of, or interest in, any actionable claim, and 
no Court of Justice shall enforce, at his instance, or at 
the instance of any person claiming by or through him, any 
actionable claim so dealt with by him as aforesaid. 


137. Nothing in the foregoing sections of this Chapter 
Saving of negoti- app]ieg fco stocks, shares or debentures, or to instruments 
a ^e ms rumen s, time being, by law or custom, negotiable, 

or to any mercantile document of title to goods. 

Explanatioji , — The expression “ mercantile document of title to goods ** 
includes a bill-oMading, dock-warrant, warehouse-keeper’s certificate, railway 
receipt, warrant or order for the delivery of goods, and any other document 
used in the ordinary course of business as proof of the possession or control 
of goods, or authorizing or purporting to authorize, either bv endorsement or by 
delivery, the possessor of the document to transfer or receive goods thereby 
represented. 



50 


THE TRAN8FBB OP PROPERTY ACT. 


[Sob- 

THE SCHEDULE. 


(a) Statutes. 


Tear {\nd chapter. 

Subject. 

Extent of repeal. 

27 Hen. VllI, c. 10 

, I Uses 

, The whole. 

13Eliz.,o. 5 

Fraudulent oonveyanoes. 

The whole. 

27 Eliz., 0. 4 

* Fraudulent oonveyancea... 

The whole. 

4 Wm. and Mary, c. 16 ... 

Clandestine mortgages ... 

The whole. 

i 

{b) Acts op the Governor-General in Council. 

Number and year. 

Subject. 

Extent of repeal. 

IX of 1842 

1 

1 Lease and release 

The whole. 

XXXI of 1854 

Modes of conveying land. 

Section seventeen. 

XI of 1655 

Mc.sne profits and improve- 
ments. , 

Section one ; in the title, the words 
**to mesne profits and,’* and in 
the preamble ”to limit the liability 
for mesne profits and,” 

XXVII of 1860 

Indian Trustees Act 

Section thirty-one. 

IV of 1872 

Punjab Laws Act 

So far as it relates to Bengal Regula- 
tions I of 1798 and XVII of 1806. 

XX of 1875 

Central Provinces Law? 
Act. 

So far as it relates to Bengal Regula- 
tions I of 1798 and XVII of 1806. 

XVIII of 1876 

Oudh Laws Act 
' 

So far as it relates to Bengal Regula- 
tion XVII of 1806. 

I of 1877 

Specific Relief 

In sections thirty-five and thirty-six, 
the words ” in writing.” 

(c) Eegulations. 

Number and year. | 

Subject. 

Extent of repeal. 

Bengal Regulation I of ' 
1798. 1 

Conditional sales 

The whole Regulation. 

Bengal Kegulation XVIT of | 
1806. 1 

Redemption 

The whole Regulation. 

Bombay Regulation V of 
1827. 

Acknowledgment of debts ; 
Interest; Mortgagees in 
possession. 

Section fifteen. 
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ORDER XXXIV. 

Suits kelating to MoKTOAcfEs op IxMmoveable PKOPEitTv. 
Table of Contents. 

Rules. 

1. Parties to suits for foreclosure, sale and redemption. 

2. Preliminary decree in foreclosure-suit. 

3. Final decree in foreclosure-suit. 

Power to enlarge time. 

Discharge of debt. 

4. Preliminary decree in suit for sale. 

Power to decree sale in foreclosure- suit. 

5. Final decree in suit for sale. 

6. Recovery of balance due on mortgage. 

7. Preliminary decree in redemption-suit. 

8. Pinal decree in redemption -suit. 

Power to enlarge time, 

9. Decree where nothing is found duo or where mortgagee has been 

overpaid. 

10. Costs of mortgagee subsequent to decree. 

11. Right of mesne mortgagee to redeem and foreclose. 

12. Sale of property subject to prior mortgage. 

13. Application of proceeds. 

14. Suit for sale necessary for bringing mortgaged property to sale. 

15. Charges. 
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THE FIBST SCHEDULE. 


ORDER XXXIV. 

Suits eelatin(j to Mortgages of Immoveable Property. 

1. Subject to the provisions of this Co:lo, all persons having an inter- 
Partios to suits cst either in the mortgage-security or in the right of 
for foreclosure, sale redemption shall be joined as parties to any suit relating to 
and redemption. mortgage. 

Explanation — \ puisno mortgagee may sue for foreclosure or. for sale 
without making the prior mortgagee a party to the suit ; and a prior mortgagee 
need not be joined in a suit to redeem a subsequent mortgage. 


Preliminary de- 
cree in fnreclosure- 

iSUlt. 


2. In a suit for foreclosure, if the plaintiff succeeds, 
the Court shall pass a decree — 


(a) ordering that an account be taken of what will be due to the plaint- 

iff for principal and interest on the mortgage, and for his costs of 
the suit (if any) awarded to him on the day next hereinafter referred 
to, or 

(b) declaring the amount so due at the date of such decree, and direct- 

ing — 

(c) that if the defendant pays into Court the amount so duo on a day 

within six months from tlie date of declaring in Court the amount 
so duo to ho fixed by the Court, the plaintiff shall deliver up to the 
defendant, or to such person as he appoints, all documents in his 
possession or power relating to the mortgaged property, and shall, 
if so required, re- transfer the property to the defendant free from 
the mortgage and from all incumbrances created by the plaintiff or 
any person claiming under him, or, where the plaintiff claims by 
derived title, by those under whom ho claims, and shall also, if 
necessary, put the defendant in possession of the property, but 


[d) that, if suoii payment is not made on or before the day to be fixed 
by the Court, the defendant shall be debarred from all right to 
redeem the property. 


3. (l) Whore, on or before the day fixed, the defendant pays into Court 

the amount declared due as aforesaid, together with such 
Final decree in subsequent costs as are mentioned in rule ten, the Court 

forecloBure.BU.t. ^ 
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(а) ordering the plaintiff to deliver up the documents which under the 

terms of the preliminary decree he is bound to deliver up, and, if so 
required, 

(б) ordering him to re-transfer the mortgaged property as directed in the 

said decree, 

and, also, if necessary, 

(c) ordering him to put the defendant in possession of the property. 

(2) Whore such payment is not so made, the Court shall, on applica- 
tion made in that behalf by the plaintilf, pass a decree that the defendant 
and all persons claiming through or under him be debarred from all right to re- 
deem the mortgaged property and also, if necessary, ordering the defendant to put 
the plaintiff in possession of the property : 


Power to enlarge 
time. 


Discharge of debt. 


Provided that the Court may, upon good cause shown and 
upon such terms (if any) as it thinks fit, from time to time, 
postpone the day fixed for such payment. 

(3) On the pasing of a decree under sub-rule (2) the debt 
secured by the mortgage shall be deemed to be discharged. 


4. (l) In a suit for sale, if the plaintiff succeeds, the Court shall pass a 

Preliminary do- effect mentioned in clauses (a), (6) and (c) of 

oroe in suit for sale. ^Iso directing that, in default of the defendant 

paying as therein mentioned, the mortgaged property or a 
sufficient part thereof be sold, and that the proceeds of the sale (after defraying 
thereout the expenses of the sale) be paid into Court and applied in payment 
of what is declared due to the plaintiff as aforesaid, together with subsequent 
interest and subsequent costs, and that the balance (if any) be paid to the 
defendant or other persons entitled to receive the same. 


(2) In a suit for foreclosure, if the plaintiff* succeeds and the mortgage is 
not a mortgage by conditional sale, the Court may, at the 
aale^in^"^ foreclosure- instance of the plaintiff or of any person interested either 
auitj, ‘ in the mortgage- money or in the right of redemption, pass 

a like decree (m lieu of a decree for foreclosure) on such terms 
as it thinks fit including the deposit in Court of a reasonable sum, fixed by the 
Court, to meet the expenses of sale and to secure the performance of the terms. 


3. (Ij Where on or before the day fixed the defendant pays into Court 
the amount declared due as aforesaid, together with such 
Buit*°or subsequent costs as are mentioned in rule ten, the Court 

shall pass a decree — 

(a) ordering the plaintiff to deliver up the documents which under the 
terms of the preliminary decree he is bound to deliver up, and, if 
so required, 

(/;) ordering him to re-transfer the mortgaged property as directed in 
the said decree, 
and also, if necessary, 

(o) ordering him to put the defendant in possession of the property. 

(2) Where such payment is not so made, the Court shall, on application 
made in that behalf by the plaintiff’, pass a decree that the mortgaged property, 
or a sutlicient pare tliereof, be sold, and that the proceeds of the sale be dealt 
with as is mentioned in rule four. 
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6. Where the net proceeds of any such sale are found to 
be insuflicient to pay the amount due to the plaintiff, if the 
balance is legally recoverable from the defendant otherwise 
than out of the property sold, the Court may pass a decree 
for such amount. 

Preliminary decree 7. In a suit for redemption, if the plaintiff succeeds, the 

in redcmption.suit. Court shall pass a decree— 

(a) ordering that an account bo taken of what will be due to the defend- 
ant for principal and interest on the mortgage, and for his costs of 
the suit (if any) awarded to him on the day next hereinafter referred 
to, or 

(^) declaring the amount so due at the date of such decree, and direct- 
ing— 

(c) tliat, if the plaintiff pays into Court the amount so duo on a day 

within six months from the data of declaring in Court the amount 
so due, to be fixed by the Court, the defendant shall deliver up to 
the plaintiff, or to such person as ho appoints, all documents in his 
possession or power relating to the mortgaged property, and shall, 
if so required, re-transfer the property to the plaintiff free from the 
mortgage and from all incumbrances created by the defendant or 
any person claiming under him, or, where the defendant claims by 
derived title, by those under whom he claims, and shall, if nocos- 
sary, put the plaintiff in possession of the property, but 

(d) that, if such payment is not made on or before the day to bo fixed 
. by the Court, the plaintiff shall (unless the mortgage is simple or 

usufructuary) be debarred from all right to redeem or (unless the 
mortgage is by conditional sale) that the mortgaged property be 
sold. 


Recovery of 
balanoe duo on mort- 
gage. 


8 . (1) Where, on or before the day fixed, the plaintiff pays into Court the 

. amount declared due as aforesaid, together with such subse- 
rodemption-suit quent costs as are mentioned in rule ten, the Court shall 

pass a decree — 

(a) ordering the defendant to deliver up the documents which under the 
terms of the preliminary decree he is bound to deliver up, 
and, if so required, 

{h) ordering him to re- transfer tlic mortgaged property as diroctod in the 
said decree, 
and also, if necessary, 

(c) ordering him to put the plaintiff in possession of the property. 

(2) Where such payment is not so made, and the mortgage is not simple 
or usufructuary, the Court shall, on application made in that behalf by the 
defendant, pass a decree that the plaintiff and all persons claiming through or 
under him, be debarred from all right to ro.locm the mortgaged property and 
also, if necessary, ordering tho plaintiff to put tho dofondant in possession of tho 
property. 

(3) On the passing of a decree under sub-rule (2) the debt secured by the 
mortgage shall be deemed to be discharged. 
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(4) Where such payment is not so made, and the mortgage is not by 
conditional sale, the Court shall, on application made in that behalf by the 
defendant, pass a decree that thg mortgaged property or a sufficient part thereof 
be sold and that the proceeds of the sale (after defraying thereout the expenses 
of the sale) be paid into Court and applied in payment of what is found due 
to the defendant, and that the balance (if any) be paid to the plaintiff or other 
persons entitled to receive the same : 

Provided that the Court may, upon good cause shown 
time enlarge upon spch terms (if any) as it thinks fit, from time to 
time postpone the day fixed for payment. 

9, Notwithstanding anything hereinbefore contained, if it appears, upon 

taking the account referred to in rule seven, that nothing is due 
i^^ia^found^due^or defendantor that he has been overpaid, the Court shall 

where morfgH gee has P^^s a decree directing the defendant, if so required, to re- 
been overpaid. transfer the property and to pay to the plaintifif the amount 

which may bo found due to him ; and the plaintifif shall, if 
necessary, be put in possession of the mortgaged property. 

10. In finally adjusting the amount to bo paid to a mortgagee in case of a 

foreclosure or sale or redemption, the Court shall, unless the 
eaSe ^subsLu^t*to conduct of the mortgagee has been such as to disentitle him 
decree. costs, add to the mortgage- money such costs of suit as have 

been properly incurred by him since the decree for fore- 
closure or sale or redemption up to the time of actual payment. 


11. Where 

Right of mesDO 
mortgagee to redeem 
and foreclose. 


12. Where 

Sale of property 
subject to prior 
mortgage. 


Application 

proceeds. 


of 


property is mortgaged for successive debts to successive 
mortgagees, any mesne mortgagee may institute a suit 
to redeern the interests of the prior mortgagees and to 
foreclose the rights of those that are posterior to himself and 
of the mortgagor. 

any property the sale of which is directed under this Order is 
subject to a prior mortgage, the Court may, with the con- 
sent of the prior mortgagee, direct that the property be sold 
free from the same, giving to such prior mortgagee the same 
interest in the proceeds of the sale as he had in the pro- 
perty sold. 

13. (1) Such proceeds shall be brought into Court and 
applied as follows : — 


first, in payment of all expenses incident to the sale or properly incurred 
in any attempted sale ; 

secondly, in payment of whatever is due to the prior mortgagee on 
account of the prior mortgage, and of costs, properly incurred in 
connection therewith ; 

thirdly, in payment of all interest due on account of the mortgage in 
consequence whereof the sale was directed, and of the costs of the 
suit in which the decree directing the sale was made ; 

fourthly, in payment of the principal money due on account of that 
mortgage ; and 

lastly, the residue (if any) shall be paid to the person proving himself to 
bo interested in the property sold, or if there are more such persons 
than one, then to such persons according to their respective interests 
therein or upon their joint receipt. 
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( 2 ) Nothing in this rule or in rule twelve shall be deemed to affect the 
powers conferred by section fifty-seven of the Transfer of Property Act, 1882 
(IV of 1882). ‘ • 

14 . (1) Whore a mortgagee has obtained a decree for the payment of 
money in satisfaction of a claim arising under the mortgage, 
Suit for' sale neoes- he shall not be entitled to bring the mortgaged property to 
eary for bringing otherwise than by instituting a suit for sale in enforoe- 

to°s'afe^*^^ ment of the mortgage, and he^ may institute such suit not- 

withstanding anything contained in Order II, rule two. 

(2) Nothing in sub-rule (1) shall apply to any territories to which the 
Transfer of Property Act, 1882 (IV of 1882), has not been extended. 

16 . All the provisions containoi in this Order as to the sale or redemption 
of mortgaged property shall, so far as may be, apply to pro- 
Charges. perty subject to a charge within the meaning of section one 

hundred of the Transfer of Property Act, 1882 (IV of 1882). 



THE 


Transfer of property Act 

BEING 

ACT IV OF 1882. 

(As amended by all subsequent Acts up to date.) 

Passed ey the Governor-General op India in Council. 

(Received the assent of the OovernoF-Genepal on the 17th February 1882.) 

An Act to Amend the laxo relatiuq to the Transfer of Property 

by Act of Parties. 


Whereas it is expedient to define and amend certain parts 
of the law relating to the transfer of property by 
act of parties : It is hereby enacted as follows : — 

CHAPTEE I. 

Preliminary. 

1 . This Act may bo called “ The Transfer of 
Property Act, 1882 ” ; 

It shall come into force on the first day of 
July 1882 ; 

It extends iai the first instance to the whole of British India 
Extent except the territories respectively administered 

***" ■ by the Governor of Bombay in Council, the 

Lieutenant-Governor of the Punjab and the Chief Commissioner 
of British Burmah. 

But any of the said Local. Governments may, from time to 
time, by notification in the local official Gazette, extend this Act 


Preamble. 

Short title. 

Commencement. 
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or any part thereof (i) to the whole or any specified* part of the 
territories under its administration. 

And any Local Government may, with the previous sanction 
of the Gtwernor-General in Council, from time to time, by notifi- 
cation in the local official Gazette, exempt, either retrospectively, 
or prospectively, any part of the territories administered by such 
Local Government from all or any of the following provisions, 
namely : — 

Sections fifty-four, paragraphs two and three, fifty-nine, one 
hundred and seven and one hundred and twenty-three.® 

Notwithstanding anything in the foregoing part of this 
section, sections fifty-four, paragraphs two and three, fifty-nine, 
one hundred and seven and one hundred and twenty-three shall 
not extend or be extended to any district or tract of country 
for the time being excluded from the operation of the Indian 
Registration Act, 1(S77, under the power conferred by th(' first 
section of that Act, or otherwise. 

1. Analogous Law. — Prior to the passing of the Act the state of 
law relating to transfers was in a hopelessly chaotic state. Under the 
guise of following the delusive light of justice, equity and good conscience 
the High Courts in India appear to have laid down diametrically opposite 
principles till the matter attracted the notice of the Privy Council, 1^) who 
vigorously advocated the codification of law on the subject with which the 
Act deals. Before the Act the law on the subject was for the most part fragment- 
ary and was confined to the enactments mentioned in the Schedule which have 
been now superseded and repealed by the Act.l*^) This Act, though the first of 
its kind introduced in India, does not entirely create new rights or impose 
new obligations. Although it does not professedly do more than “ define and 
amend” the law relating to the transfer of property by act of the parties, 
it is in reality not merely an amending Act, but a Code, more or less self- 
contained but by no means exhaustive, to interpret which reference to the 
pre-existing law is not permitted where the language of the sections is. itself 


(1) The words ‘‘ or any pirr. thereof” 
were added by the Transfer of Property 
Amending Act (VI of 1904), s. 2. The amend- 
ed words were added at the instance of the 
Government of Burmah to enable it to extend 
from time to time any part of the Act which 
may appear to it to be suitable to any part 
of the Province. 

(2) The whole of this paragraph is substitut- 
ed by Act III of 1885, s. 1, ^or the following: 
“And any L^cal Government may, with the 
previous sanction of the Governor General 
in Council, from time to time, by notification 
in the local official Gazette, exempt, either 
retrospectively or prospectively, throughout 
th^ whole or any part of the territories ad- 


ministered by such Tjocal Government, the 
members of any racp, sect, tribe or class from 
all or any of the following provisions, namely, 
sections forty-one, fifty-four, paragrspbs two 
and three, fifty-nine, sixty-nine, one hundred 
and seven and one .Iiundred and twenty- 
three ” No exemption has yet been notified 
under this clause. 

(3) Added by Act III of 1886, s. 2, which 
declared that it “shall be deemed to have 
been added to tbe first section of the said Act 
(t.fi , the Transfer of Property Act, 1882) from 
the date on which it oame into force.” 

(4) Thumbuswamy v. Hossam Bowthen, I. 
L R., 1 Mad., 1. P. C. 

( 6 ) 8 . 2 . 
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3.1.1 

plain and unel^uivocal. 0 Indeed, t 9 interpret a statute in the light of 
the pre-existing law is to reverse the process of logical ratiocination whieh 
has been always justly deprecated. W The ^ot relates to the transfer of 
property inter vioos as the Indian Succession Act relates to the devolution 
of property after death. In the words of the framers “ read with the Contract 
Act ” this Bill covers almost the whole of the ground which could be profitably 
occupied by law relating to the transfer inter vivos of interests in property 
and for the convenience of the practitioner it could hardly be enacted in a 
more accessible form. ” (31 This act is based mainly upon the English law of 
real property, and many of its provisions are borrowed from the various 
-enactments which it supersedes and repeals. (^l 

2. Amendments. — From the table of amendments printed before, 
it will be seen that the Act has undergone several amendments since 
its first enactment. The effect of these amendments will be more fit- 
tingly discussed under the various sections to which they relate ; but the 
more general principles by which amendments generally are construed may be 
set out here. Where, of coiuvo, there is no doubt as to the meaning of the 
amended enactment, there is no occasion for the application of rules, which 
are brought into requisition only when the language chosen is ambiguous, un- 
certain or defective. It sometimes happens that the language of a statute though 
clear is susceptible of a misinterpretation, in which advantage is taken of the 
amendment, by improving the phrasing without intending any alteration in the 
sense. As was observed in a case : “ Araeiidmenis are often made to clear up 
ambiguities, anri such amendments which are intended to nrevent misinterpre- 
tation do not in themselves alter the law in any way.'^' But this is by no 
means frequently the purpose. The fifth paragraph beginning with the words 
and any ” has been substituted by the Amending Act (III qf 1885) for 
the following : — “ And anv Local Government may, with the previous sanc- 
tion of the Governor-General in Council, from time to tune, by notification 
in the local official Gazette, exempt either retrospectively, or prospective- 
ly, throughout the wliole or any part of the te^jipries administered by 
such Local Govornraont, the members of any race, sect, tribe or class from all 
or any of the following provisions, namely : sections 41, 54, paragraphs 2 and 3, 
59, 09, 107, and 123.” The alteration no longer allows racial exemptions, 
hut still permits territorial exemption. The object of this alteration was to 
prevent diversity in the application of the provisions of this Act. 

The last paragraph is entirely new, and has b(3en added to this section by 
section 2 of the Amending Act which provides that this “paragraph shall be 
deemed to have been added to the first section of the said Act (IV of 1882) 
from the date on which it came into force.” It removes the hardship often 
felt in the backward provinces on account of the restrictive provisions contained 
in these sections. 


(1) “The essence of a Code is to be 
exhaustive on the matters in respect of which 
it declares the law, and it is not the province 
of <v Judga to disregard or go outside the letter 
of the enactment according tn its true cons- 
truction.” Ookul Mandar v. Pudmamind, 
I. L. R., 29 Cal., 707 (715), P. C. ; following 
Duchess of Kingston* s case, 2 8. L. C. (lOth 
Ed.), 713. 

(•■i) Lalh Suraj Prosad v. Oolab Chand, 
b O VV.N., 640 (646), following Norendra 
Nath V. Kamalbashinit I. L. R., 23 Cal., 571« 


P. C.; BaJ Narain v. Ashutosh Chuckerhutty, 
I. L. R , 27 Cal., 649; cf. The Irrawaddy^ 
ttc-, Co. V. Bugwandas, I. L. R , 18 Cal., 620 
(62S, 629). P. C 

(3) Report, 1879. 

(1) Tojjo Bibi V. Bhagwan Prasady I.L.R., 
16 All., 295 ; and Mata Din v. Kasim Husain, 
I. L. R., 13 All., 432 1453), F. B. 

(5) Secretary of State v. Purnendu^ I L.R. , 
40 Cal., 123 (135). 

(6) Act III of 1865. 
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3. Meaning of words. — “ Whereas it is expedient Ho define and 
amend ” : — The preamble shows that the Act was intended to stereotype 
and amend the existing law and had not for its object the introduction of 
any novel principles. As it is, the Act hardly introduces any new substan- 
tive law, and does not, except in the case of the procedure relating to mortgages, 
disp]Rce any existing enactmenL From the preamble it would appear that the 
Act professes to be no more than a partial measure. (2) If the Act had purport- 
ed to be exhaustive, the preamble would have run thus : “ Whereas it is 
expedient to consolidate, define and amend, 

“ Transfer of Properties by Act of Parties." — “ Transfer of Pronerty ” is 
defined in section 5 where the meaning of the term will be fully discussed. 
‘‘ By act of parties ” implies that the scope of the Act is limited to law relating 
only to voluntary transfers between living persons as contradistinguished from 
a transfer by operation of law [ex lege)^ as for example in case of forfeiture, 
insolvency or sale in execution of a decree. “ It extends in the first instance 
to the whole of British India — By ijts own force the Act is applicable to the 
territories comprised in the term “ British India ” which is defined to mean all 
territories and places within His Majesty's dominions which are for the time 
being governed by His Majesty through the Governor-General of India or 
through any Governor or other officer subordinate to the Governor-General of 
India.” The North-Western Frontier Province is thus a part of and within 
British India. The term “ British India ” should be distinguished from 
“ British possession ” which is defined to be any part of His Majesty’s domi- 
nions, exclusive of the United Kingdom ; and, where parts of those dominions 
are under both a central and a local legislature, all parts under the Central 
legislature, shall, for the purposes of this definition, bo deemed to be one British 
possession.” “ Any of the said Local Governments — A Local Govern- 
ment is defined “ to mean the person authorized by law to administer execu- 
tive Government in the part of British India in which the Act or Begulation 
containing the expression operates, and shall include a Chief Commissioner.” (6) 

“ Notwithstanding, dc. This Act is contemplated to work hand in hand 
with the Indian Registration Act so far as regards its provisions relating to 
registration. 

4. General Rules for Construction of Acts. In the construc- 
tion of statutes “ in the first instance, the grammatical sense of tbe words 
is to be adhered to ; — if that is contrary to, or inconsistent with, any ex- 
nressed intention, or any declared purpose, of the statute ; or if it would 
involve any absurdity, repugnance, or inconsistency in its different provi- 
sions, the grammatical sense must then be modified, extended or abridged 
so far as to avoid an inconvenience, but no further. (7) “I think,” said Lord 
Herschell, “ the proper course is in the first instance to examine the language 
of the statute and to ask what is its natural meaning, uninfluenced by any 
considerations derived from the previous state of the law, and not to start with 


(1) Taijo Bibiv. Bhagiuan Prasad, I.L.R., 
16 All., 295 1298). 

(2) The Irrawaddy, dc., Co, v. Bngwandas, 
I.L.R., 18 Cal.. 620 (628), P.G. See Kuverjiw, 
Great Indian Pentmula Ry. Co., I. L R., 
3 Bom., 109 (113), in which Westropp, C. J., 
so construed the preamble to the Indian 
Oontract Act (D1 of 1872) ; but of, Lalla 
Suraj Prasad v. Golah Chand, 5 C. W- N., 
640 ('646)r 


(3) Collector of Gorakhpur v. Palakdhari, 
I. L. R., 12 All., 36. 

(4) S. 3 (7), General Clauses Act (X of 
1897). 

5) Ib., 8 . 3 (8). 

6) S. 3 (7), General Glauses Act (X of 

1897), 8. S (29). , 

(7) Promotho Nath v. Kali Praaanna, I. 
L. R., 28 Cal., 744 (748). 



s. 1.1 


RULE^ OP INTERPRETATION OF ACTS. 


5 


enquiring how. the law previously stood and then assuming that it was probably 
intended to leave it unaltered, to see if the words of the enactment will bear 
an interpretation in conformity with this view. If a statute intended r.o 
embody in a Code of particular branch of the law is to be treated in this 
fashion, it appears to me that its utility will be almost entirely destroyed and 
-the very object with which it was enacted will be frustrated. The purpose of 
such a statute surely was that, on any point specifically dealt with bv it, the 
law should be ascertained by interpreting the language used, instead of, as be- 
fore, roaming over a vast number of authorities in order to discover what the 
law was, extracting it by a minute Critical examination of the prior decisions. 
Another rule of construction given as a foremost rule by L^^d Coke for 
arriving at the most natural and genuine exposition of a statute is that cons- 
truction is to be made of all the parts of a- statute together, and not of one 
part only by itself, and in the Lincoln’s College Case it was resolved by 
the Common Pleas that the office of a good expositor of an Act of Parliament is 
to make construction of all parts together, and not of one part only by itself. 0) 

x^gain, it must not be forgotten that an Act is the will of the Legislature, 
and the fundamental rule of interpretation, (4) to which all others are subordi- 
nate is, that it is to be expounded “ according to tho intent of them that made 
it.” (5) Of course, the question of interpretation would only arise where the 
sense is not manifestly clear, and in that case only, resort most be had to the 
principles which the wisdom of ages has laid down as the safest guide for judicial 
interpretation. A mass of ca^o law has clustered round these principles, but 
they may all ultimately be reduced to a few simple canons which should be 
found for ordinary purposes sufficient. 

6. These rules are — 

(i) that the Act must bo construed literally according to .the rules of 
Rules stated grammar; technical terms being construed according to 

their technical import, and other words as used in popular 
language. When the words admit of but one meaning the Court is not at 
liberty to speculate on tho intention of the Legislature, and construe them 
according to its own notions of what ought to have been enacted, (G) and from 
which it follows that nothing should be added to or subtracted from a statute, 
unless there are clear grounds to justify the inference that the Legislatpre 
intended something which it omitted to express. C^) But where the language 
of a statute, in its ordinary meaning and grammatical construction, leads to a 
manifest contradiction, inconvenience or hardship, injustice or absurdity— 
presumably not intended, a construction may be put upon it which modifies 
the meaning of words, and even the structure of the sentence. Thus the 
conjunction “or ” may be read to mean “and ” and vice versaX^) 


(1) Bank of England v. Vagliano, L. R., 
(1891), A.U., 107 ; followed in Norendra Nath 
V Kamalboshini, I. L R., *i3Ca1., 56.3 (571), 
P.C. ; Raj Narain v. Ashutosh Chucker butty ^ 
I.L.R., 517 Oal., 649; Lalla Sura} Prosad v. 
Oolab Chand, 5 C VV. N. 640 (646). 

(2) Co. Lit., 381a. 

3) Rep., 596. 

4) **lDterpretation of Statuies ” (3rd Ed.), 
16, 40 

(5) 4th lost., 3-30, Sussex Peerage, 11. Cl. 
and F., 148, cited in Maxwell’s ** Interpreta- 
tion of Statutes ** (3rd Ed.), 1. 

(6) York and N. Midland R, Oo, v. R., 22 


L. J Q. B., 225; Matangini v. Mokrura, 
1. L. R . 19 Cal.. 674, F.B ; Le mesurter v. 
Majid Hossain, I. L R., 29 Cal , 890 (901), 
P. B. 

(7) Maxwell’s “Interpretation of Statutes ” 
(3rd Ed.). 18. 

(8) Jub V. Hull Dock Co , 9 Q. B., 443 ; 
Mtgton V. Smith, 16 Q. B., 503; Ex parte 
Rashleigh, 2 Ch. D., 9: Deo Narain v. 
Kukur Bind, I. L. R.. 24 AIL. 319 (337, 
341), P. B. 

19) Fowler v. Paget, 7 T. R., 50; S. v. 
Morblake, 6 East., 397. 
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(ii) But it is but seldom that language is so precise as to be free from all 
ambiguity. It is, therefore, provided that the constiuction muse harmonise 
witli the context, (1) general frame and the real intention of the enactment. W 
And for this purpose it is allowable to consider (a) the law before the Act, 
the mischief or defect ib was intended to cure, (c) the remedy the 
Legiirlatiire has appointed, and (d) the reason therefor. 

(iii) It is provided that the construction must be so far as possible bene- 
ficial, that is, such as shall suppress the mischief and advance the remeny.(3) 

(iv) It is always presumed that the Legislature does not intend to make 
nny alteration in the law beyond what it explicitly declares. Any construction 
AS Inch would offend pgainst this rule would be abandoned, even though it be 
otherwise grammatical, and liberal, for it is more reasonable to bold that the 
Legislature expressed its intention in a slovenly manner, than that ic intended 
something which it is presumed not to intend. So a change in the wording of 
a section of an enactment must not be regarded as necessarily involving a 
change in the law, as amendments are often made to clear up ambiguities, 
and such amendments which are intended to prevent misinterpretations do 
not in tliemselves alter the law in any way.<^) 

(y) The construction must again bo such as shall defeat all attempts to 
evade it. Thus an usurious contract howsoever disguised should be treated as 
such ; (S) nnd “if a contract be a wager in substance, no matter how, the end 
is brought about, it would be void, though the object were ever so cunningly 
concealed in tlie form given to the transaction.(f^) 

(Yi) No construction should bo placed upon a statute which would lead to 
abuse of powers, as by exorcising or refraining from exercising them in cases 
not intended by it.Cf) 

(Yii) There is always a presumption against ousting established jurisdic- 
tion, and creating new one, it being supposed that the Legislature would not 
make so important an innovation, without a very explicit expression of its 
intention.!^) It is perhaps a corollary of this rule which is usually stated iu 
the form that the Crown is not bound by a statute unless named in it.W 

(viii) The language of an enactment must be construed consistently with 
itself, and every other statute from which it does not expressly deviate. But 
if any two statutes are irreconciliably inconsistent the latter Act must pie- 
vail.(^O) sometimes happens that the conflict between statutes is apparent 


(1) Madan Chandra v. Jaki, G C. W. N., 
377 ; Deo Nornhi v Kukur Bind, I. L. R., 
24 All.. 319 (337), F. B. 

(2) Hovghv. Wtttdvs, 12 Q.B D , 224 (235). 

(3) Maxwell’s Interpretation of Sialutts 
(3rd Ed.), p. 95 ; Ha} den’s case, 3 Rep.. 76 ; 
Turtle V Hartioell, G T. R.. 429 ; Twynoss v. 
Grant, 2 C P D , 530 ; Rf D^ck, II&91] 
1 Ch., 42G : li. v. St, Mary Abbotts [189]], 

1 Q. B , 378 ; France v. Dutton, [^891] 

2 Q. B., 208. 

(4) Seactaty cf State Put vendu, T.L.R., 
40 Cal., 123 (135). 

(5) Floyer v. Eawaids, 1 Cowp., 114 

(6) Gmewood Diane. 11 C. B., 638; 
JeffYiesv, Alexander, 8 H L.C., 594 ; Bead v. 
Andereon, 13 Q. B. D. , 779. 

(7) Btddulah v St. George's Vestry, 33 


E. J. Ch., 411. 

t8) Maxwell’s Interpretation of Statutes 
(3rd Ed.), 178. 

(9) Attorney- Oenernl v. Donaldson, 10 
M &. W., 117; ll. V. Wright, 1 A. &. E., 434. 
(10) West Ham v. Fourth City Building 
Society, [1892] 1 Q. B., G54 ; Sims v. 

Doughty, 5 Ves., 243 ; Constantine v. Cons- 
tavhne, C) Vfs., 100; Mortal v. Sutton, 1 
T"hil.. 533 ; Brown v. Great Wtstern By., 9 
Q. B. D., 753; Co. Litt., 112; Shop. 
Touchstone, 88, Grot , Bk., 2 Ch., 16, s. 4 ; 
cf. Livy Bk., 9 Ch,. 34 . — Leges yosteriores 
priores conti arias abragani. Ubiauoc con- 
trarice Itges sunt, semper aniiquoa abrcgal 
novo. Bavgocharyc^ v. Dasocharya, I.L.R.,. 
37 Eom. 231 (242, 243) ; Muthammal v. 
Secretary of State, 24 M. L. J., 405. 
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only, as their objects being different, the language of each is confined to its 
own limited object. Not infrequently the difference in language is in this coun- 
try the result of careless drafting by non-professional legislators. 

(ix) A general Act must not be construed so as to abrogate a special Act ; 
Generalia specialibus non derocfantM) 

(x) In cases of doubt or ambiguity the intention which is consonant with 
reason, justice and legal principles must be invariably favoured. An argu- 
ment drawn from inconvenience is no more forcible in law than one drawn 
from injustice. W It has been accoraingly laid down that a construction 
which would ba.ve the effect of enabling a person to defeat or impair the 
obligation of his contract or otherwise profit by his own wrong, would, if 
possible, be rejected. (-fi 

(xi) No statute should be construed to apply retrospectively unless it is 
expressly made so applicable. Every statute, it has been said, which takes 
away or impairs vested rights acquired under existing laws or creates new 
obligation, or imposes a new duty, or attaches a new disability in respect of 
transactions or considerations already past, must be presumed out of respect 
to the Legislature, to be intended not to have a retrospective operation, unless 
from the language a contrary effect is clearly intended But alterations in 
the procedure are always deemed to be retrospective unless there he good rea- 
son against it. (^) 

(xii) Statutes encroaching on private rights or imposing burdens must be 
strictly construed, and if possible, so as to respect such rights. (^) 

(xiii) A benevolent construction of a taxing statute cannot be permitted in 
favour of the Crown. And according to the uuifoim course of Indian legis- 
lation, statutes imposing duties or taxes equally hind the Government, unless 
they are from their very nature inapiplicable to it.t^^> 

6. ^English Cases. — The decisions of their Lordships of the Privy 
Council, being decisions of the Court of ultimate appeal from this country 
are, of course, always binding upon the Courts bore, <91 so long as the 
enactment upon which they were based remains unaltered. But cases 
determined by the other English Courts, though frequently referred to and 
lollow^ed by that high tribunal and the Courts of this country, do not possess 
the same authority. Of course, being cases decided under a different enactment 
they could not afford any assistance in the construction of an Indian Act, unless 


(1) “ General wordfl do not derogate from 
the speoiHl.” Qarnelt v Btadley, 3 App. Cas., 
950 ; Kamalammal v. Peera Meera, I- L. R., 
20 Mad., 481. 

(2) Co. Litt., 97a. 

(.S) Dutton V. Atkins, L.R., 6 Q.B., 673 ; i?. 
V. Justice of Cinque Ports, 17 Q. B. I)., 191. 

(4) Per Kent, C., in Dash v. Fan Kleek, 
7 John. 502; per Storey, J., in Society, 
Ac, V. Wheeler, 2 Galliaon, 139 ; Mahammad 
Ahdus Samud v. Qurban, I. L. R., 26 All., 
119 (129), P. C. ; Kala Tihan v. Narayan, 
13 C. P. L. R.. J43. Munjhoori Bibi v. Akel 
Muhmud, 17 0. L. J , 816; Bamakrishnn w. 
Subbaraya, 24 M. L. J., 55. 

(6) Biddulph v. St, Oeorge^s Vestry, 33 


L.J. Ch , 411 ; Munjhoori Btbi v. Akel Muh- 
mud, 17 C. L. J., 316. 

(6) Gm drier v. Lucas, 3 App. Cas., 603; 
Kimbray v. l^raper, L. R., 3 Q. B , 160. 

(7) Attorney- General v. Seloourne, (1902) 
IK B., 388; Belly. The Municipal Com- 
missioners, I. L, R.. 25 Mad., 467. 

(6) Bell V. The Municipal Commissioners, 
I.L.R.. 25 Mad., 467. 

(9; Per Sir J. W Colvile, Srimathoo alias 
Kattama v. Dorasinga, 15 13. L..R.. 83 (99), 
P. C. : per Sir Barnes Peacock, ib,, at p. 89 ; 
Trimble v. Hill, 5 App., Cas.. 342 (344); Per- 
shad Singh v. Ram Pertab, I.L.R,, 22 Gal.» 
77. 
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the two enactments are in pari inateria, (i) in which case they possess as 
much persuasive value as the decisions of the superior courts of this country.i^) 
Eveo when an Act of the Indian Legislature is in substance founded upon 
an English Statute, or the common law, still it does not thence follow that the 
two are so closely analogous as to be identical In such case of course the 
English precedents would be delusive, if the difference in the statutory law is 
not kept in viewJ^) Again, in resorting to the English law regard must be 
had to what is but the elucidation of the general principle, as distinguished from 
what is local and peculiar to the English law of constitution. So it has been 
held that where in the absence of any law applicable to a party, his rights are 
to be determined according to justice, equity, and good conscience, the Courts 
would well be guided by the principles of English law applicable to a similar 
state of circumstances. But here, again, there is a disturbing element, for 
the circumstances may appear to be the same or similar, but they may be very 
dissimilar in reality. For instance, there is very little in common between the 
present Act and the English Law of real property, and it would be as fallacious 
as misleading to elucidate the one from deductions drawn from the other. This 
caution has been repeated in several cases, and so far as they refer to the Act, 
they will be referred to here. So it has been held that the English law 
against the competency of aliens to hold land, has never been applied to this 
country nor has the rule about forfeiture of the personal property of persons 
committing suicide been extended to the natives of India. So while the 
Indian rule sometimes attains the same result as the English rule* against 
champerty and maintenance, the latter is not even substantially the law of 
this country. ^7) So while trusts are recognized in the Hindu as well as in 
the English system of law, and while the substantive Hindu law insists 
strongly on the suppression of fraud and the fulfilment of promises, it fails to 
prescribe a detailed procedure for giving effect to its principles. Consequently, 
while the Court observes the principles of Hindu law relating to trusts so far 
as they go, it has to draw upon the English law as a matter of equity as 
regards the duties of trustees, and the rights of beneficiaries, and generally to 
supplement the Hindu law.(®) So the English law of escheat in favour of 
the Crown as the tdtima hceres has been held to apply here, but this is 
equally the effect of Hindu law.(’®) 

7 . So the rule that a party is precluded from recovering on a document 
materially altered is essentially an English rule but it has long since been 
recognized as an equitable rule equally applicable to this country.B^) Qq also is 
the rule that a beneficiary can recover property in the hands of his benamidar 
even though ho had transferred it to him to compass a fraud if it remained 

(1) Ezra V. Secretary of State, I.L.R., 30 1 W.R., 14, P.C. 

Cal., 36; 0. A. 1. L. R , 32 Cal., 605, P. C ; (7) Bhagwnt Dayal v. Dehi Dayal, I.L.R., 

Balkishan v. Leqge, I. L. R . 22 All., 149, 35 Cal., 420 (426), P.C., following Ram Coo- 

P.C. ; Surah Sundariv. Uma Prosad, I.L.R., mar v. Chnuder Canto, I.L.R., 2 Cal., 2.33, 

31 Cal., 628. P.C., Kumoar Ramlal v. Nil Kanth, T.L.R., 

(2) Per shad Singh v. Ram Per tab Roy, 20 Cal , 843, P.C, ; Achal Ram v. Kazim 

I. L. R., 22 Cal., 77. Husain, I.L R., 27 All., 271, P.C. 

(3) Mulchandv. Suganchand, I, L. R., 1. (8) Kahandas, Inre, I.L.R., 5 Bora., 154. 

Bom., 23. (9) Secretary of State v. Administrator 

(4) Mithi Bni v. Liniji, I.L.R., 6 Bom., Gemral, I.L.R., 1 B.L.R. (O.C.I, 87 111.3). 

506 (527); Vardcji Seth v. JAickputty,9 (10) Collector of Masulipatam v. Cavnly, 
M.LA., 303. 8 M.IA..624. 

(6) 'Mayor of Lyons v. E I. Co., 1 M.I.A., (11) Master v. Miller^ 1 Sm. L. C., 871. 

175t 112) Chrietacharlu v. Karibasayya, I.L.R., 

(6) Advocate-General V. Rani Surnomoyee, 9 Mad., 399, P.B. 
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unachieved. (^) Neither the English nor the Indian law recognizes such a right 
as an easement in gross. <2) But while under English law a right of way may he 
inferred from user which is presumed to be as of right, the same presum.i»tion 
cannot be made as a matter of course in this country where regard must be 
had to the habits of the people and the other circumstances of the case.^^^ So 
the English maxim “ once a highway, always a highway ” is not applicab’e in 
India.^4) 

Under Hindu law transfer of possession was always the essential pre- 
requisite of a transfer of property, but by the common law of England, delivery 
of possession is not necessary for the transfer of ownership in the case of 
moveables, and although it was at one time necessary in the case of immove- 
ables. it has ceased to be so under the Stature of Uses.’^l The English rule 
expressed in the maxim quicquid plantatur solo solo cedit does not apply in its 
entirety in India. For while under the English rule the owner ordinarily 
recovers not only the land but the buildings erected thereupon, the Indian 
common law suffers the stranger to remove the materials of his buildings.!®) 

Certain presumptions arise based upon the character of the people of the 
two countries in which the two systems present more contrasts than analogies. 
For instance, joint family being the normul unit of Hindu Society, which is the 
very reverse of the condition prevailing in the European countries, there is no 
room here for the rule of English law in favour of a tenancy in common : tbe 
presumption is geneiMlIy the rever.^e.l7) And wliile it is true that co-sharers in 
immoveable property in this country do not occupy the same position towards 
each other as partners under English law still both systems of law recognize 
the underlying equity of tbe following rule stated by Hardwicke, L.C. : “ If an 

estate is limited to two jointly, the one capable of taking, the other not. he 

who is capable shall take the whole, ”1^) and which has consequently been held 
to apply to gifts under Hindu law.fl®) 

8. American cases. — But while English cases may be and indeed, are 
usefully referred to in elucidating an Indian Act, the citation of American cases 
has been condemned by the highest authoriJ.y in England. In a case where 
a claim arose out of a contract made in America and the question was whether 
the contract was governed bv the law of Massachusetts, bv the feudal law of 

the United States, or by the law of England, an attempt was made to cite 

American cases. But the attempt was promptly repressed by Halsbury, L.C., 
Fry and Cotton, L.JJ., who protested against the citation of American authori- 
ties, Halsburv, L C., observing : “ We sliould treat with great respect the 

opinion of eminent American lawyers on points which arise before us, but the 
practice, which seems to bo increasing, of citing American decisions as authori- 


(1) Petherperumal v. Muniandy^ I.L.R., 35 
Cal.. 561 (559), P C. 

(2) Municipal Board v. Lallu, I.L.R., 20 
All., 200 ; R. 6 (c) post. 

(3) Shaikh Khoda Bukshw Shaikh Tajud- 
din, 8 O.W.N., 369. 

f4) Municipal Commisisioners v. Sarang- 
pani, I.L.R., 19 Mad., 154. 

(5) Oungahurry v. Raghubram, 14 6.L.R., 
307. 

(6) Premji v Haji Cassum, I.L.R., 20 
Bom. 298, Narayan v. Bholagir, 6 B.H.C.R. 

80. 


(7» Run Banadur Singfi v. Lucho Koer, 
I.L.R.. 11 Cal. .301 (310). P.C. 

(8) Ram Ball v. Dfhtnder Nath, I.L.R., 8 
Cal , 8 (11) This oa^e was decided in 1881. 
before enactment of S, 20 of tbe Indian 
Trusts Act (Act II of 1882) though the case 
would have been rightly decided even under 
that Act, Rs the claimant was tbe defaulter 
and the purchase was therefore not qua co- 
sbaror, but in his individual capacity. 

(9) lfamphTt‘y v. Tapleur, Ambel, 138.- 
MO) Nandi Singh v. Sita Ram, I.L.R., 16 

Cal. 677 (682), P.O. 
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ties, in the same way as if they were decisions of our own Courts, is wrong. 
Among other things, it involves an inquiry, which often is not an easy one, 
whether the law of America on the subject in which the point arises is the 
same as our own. *' (0 To which Fry, L.J.. added : “ I also have been struck 
))V the waste of time occasioned by the growing practice of citing American 
authorities. In another case upon an appeal to the Privy Council from 
AustiMlia whei^e the question arose as to the right of a trade protection 
society to publish information amongst its members injurious to the cha- 
racter of another, Lord Macnaghten said : “ It is admitted that in this 
(;ountiy tlierH is no authority directly in point. Timre are direct authori- 
ties irj the United States io favour of fclm conclusion nt which the High 
Court lias arrived. American authorities are, no doubt, entitUd to the highest 
re-.pc;ct. But this is a question which must be decided by Unglish law. In the 
dearth of Englisli authority, it seems to their Lorilshios that recourse must be 
had to the principle on which the law in England on this subject is founde'l, and 
with the utmost deference to the learned Judges of the High Court, their Lord- 
ships are of opinion that the decision under anpeal is not in accordance wir.h 
that principle. ”(‘^1 Here of course, their Lordships’ view was at variances with 
the American Courts : but even if it wore otherwise, the authorities (utod would 
then havo boon siiporflnous. If then American cases are no authorities in Eng- 
land, and its colonies, it naturally follows that their citation for the purpose of 
elucidating Indian statutes is nothing more than a “ waste of time " so feelingly 
deplored by the English Judges. (^) 

9. Proceedings of the Legislature. — Proceedings of the Legislative 
Council were formerly freely referred to by the Indian High Courts (*'’) for the 
purpose of construing the enactments to which they referred, and for this 
purpos(' it had grown into a practice to refer to the history of previous 
legislation -i id of the passage of the Act through the Council, reports of the 
Indian Law Commissioners, and of the Select Committees of the Councils, the 
languag(3 of the draft Bill and of the statements of objects ami reasons thoreto 
appended, and even to the speeches made in the Legislative Council. But this 
practice, of what may he called tho historical method of construction, was 
reprobated by the Privy Council, ^^1 tho result of whose decisions seems to be 


(1) Swamirnn v. Kashh Nath, I. L. R., 16 
Bom., 419; followed in Balnji v. Snkharaniy 
I. L. R., 17 Bom., 565 (658). 

(2l In re Missouri Steam Ship Co., 42 Ch. 
D., 391 i330, 331 ». 

(3' Mackintosh v. Dun, (1908) 12 C. W. N., 
105 P.C 

(4) In re Missovn Steamship Co , 42 

Ch. D., 321 (330f [The ohsorvatiorit* of Cock- 
burn, G.J , Ml Senramanga v Stamp, Li R.. 6 
C. P. D., 295 (303), must now be regarded 
as no longer authoritative The same remarks 
apoly to Brnddon v. Abbott Tay, and Bell’s 
Rep., 342 (359) ; Maltohn v Smith, ib., 283 
(288). 

(5) Mothoor^ India Oencrnl Stram Navi- 
gation Co., I. L R.. 10 Cal., 1G8 ; Fahamid- 
unrtissa v. Secretary of State, 1. L. R., 14 
Cat . 67 o a , I L R , 17 Cal., 590. P. C. ; 
Qu^en-Empiess v. KarUck Chunder. I. L. R., 
14 Cal., 721 (728) : Romesh Chunder v. THru, 
I. L. R., 17 Cal., 862 ; Fadhu v. Qour Mohun, 


1. Li. R., 19 Cal., 514 ; Administrator-General 
V. Prem hall Mullink, I L. R., 21 Cal., 732 ; 
Chunilnl v. Bomanji, I. L, R , 7 Bom., 310 
(315) ; Prabhaknrhhat v. Vishwambhat, I. 
L. R , 8 Bom., 313 [pre-existing law— chief 
means of construction]; Yesu v. Balkrishna, 
I. L R.. 16 Bora., 583 1585), but confra held 
in Shaik Monsa v. Shaik Fjssa, 1. L. R . 8 
Bom, 241 I Bill cannot he referred to); 
Copal V. Sakhojiroh, I. L. R . 18 Bom., 
133 (debate cannor. he referred to) ; Queen 
Empress v. Bnbulal, I. L. R., 6 All. 609 
(prcviou.s law c.onsjdered) ; Queen- Empress v. 
Ghulat. I. L. H , 7 All., 44 (Report of Law 
ComraisRionerfl referred to) but contra in 
Kadir Bakshy Bhawani, I. L. R., 14 All.^ 
145 (objeotB and reapons not to be referred 
to); Q. V G oval Das, I L.R., 3 Mad., 271 
(previous law consulted) ; Ramchandra v. 
Hazi Kassim, T. L. R., 16 Mad., 207. 

(6) The Administrator-General v. Prem 
ball Mullik, I. L. R., 22 Cal., 789, P.C. 
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against obtaining extraneous aid in order to construe a clear and positive statute, 
so as to qualify or neutralize its effect. But in case of ambiguity or doubt, it 
is still permissible to call in aid reports of the Indian Law Commissioners, 
proceedings of the Council, though it would seem that the draft Bill and 
the statements ol objects and reasons (^) may not be referred to. And it would 
appear that reference to reports of the Select Committees is also interdicted, 
though the opinions on this and indeed on all other points are by no means 
uniform. W 

10. Title of Act— as aid to its construction. — The title of an Act 
of Parliament is to be read aspa»t of the enactment, (^) and this may also 
be predicated of an Indian Act. But the title of this Act. is somewhat too 
wide. For though it is called the " Transfer of Property Act," it is not ex- 
haustive either as to the ti’ansfer of the property. •'^1 For example, it does not 
deal with settlements and trusts '^1 not wdth the mortgage of moveables, of 
pledges of decrees. Government Promissory Notes, policies of insurance and 
the like 1^1 in all of which cases the Courts act upon its general power of 
enforcing contracts subject to the I’ule of equity, justice and good cons- 
cience. 

11* Preamble. --Tiie preamhlo makes it clear that the law’’ codi- 
fied is by no moans exhaustive and that the Act does not purport to 
consohda^e, but only defines and amends certain parts of the law. Even 
as to its subject, it does no”, profess to bo complete as it relates only 
to tlio transfer of propei'ty liy act of parties. “ By act of parties " is to 
distinguish transfers by operation of law, in case of insolvency, forfeiture 
or sale in execution of a decree. The Act is striotlv confined to the transfer 
by act of parties — ir , by contract or gift ; (^2) and even as such it does not 
pi’ofess to be exhaustive ; for instance it does not deal with pledges "Df tangible 
moveable property, Government promissory notes, policies of insurance and the 
like,^*'^) in which case if there is no other statutory law, then the Courts will 
have to act upon the principle ol justice, equity and good conscience, in en- 
forcing the contracts in accordance w’ith their true tenour.l^'^^ The preamble 
of an act is usually of great importance in construing the extent of the operation 


(l) Per Lord Westbury in re Mev\ 31 
L. J., Tiank .S7. 

(‘2) P^T* Lord Westbury L/ ie Meir, 3 1 L. 
J. Bank, 87 : Hobhert v Puichab, L. K., 

3 P, C., 648 (649) ; Q. v. Bishop cl Oxfora, 

4 Q.B D , 635, bui contra in Queen - Kinji ess v. 
Srichurn, I. L R., 22 Cal., 1017 (1022) 

(3) Shaikh Mcosa v. Shaikh Essn^ I.L.R , 
8 Born., 241, coiitra in Quffn- Empress v. 
Kariick Chunder^ 1 L.R., 14 Cal., 729. 

(4) The Adminisirator-OeuDol v Prtvi 
LallMvlhck, T. L. R., 22 Cal, 788. P C. 

(5) Eg., tliey were referred to by Tur- 
ner, L. J., in Drummond v. Drummond , 
L. R,, 2 Ch. A., 32 (46) ; arid Lord Davty in 
Hilder v. Dexter, [1902] A. C., 474, held 
that ID construing a statute tbe state of the 
antecedent law may be properly ennsiderrd 
with a view to ascertain the mischief against 
which the enactment is directed. 

f6) Ftelden v. Morley Corporation, [1899] 

1 Ch. 0. A., [1900] A. C. 133. 

(7) Kishori Lai v. Erishna, (1907) 6 I.C. 


600 (602); Biinsce Doss v. Gena Lai, 14 C.L.J. 
530 (536) 

(3) Annajmthira v. Muthuhnmarasau'mif, 
15 I.C 343 (344) ; .s. 5, Indian Trusts Act 
(II of 1882). 

(9) Subbaraifa v. Kuitimsauni, (1909) 1 I.C. 
5:I6 

(10) 76. p 538. 

(11) U S. C., 19ih Feb., 1879, para 6. 
Oolak Naih\. Maihuia Naih, I. L. R., 20 
Cal , 273 (278) ; Oaya Prasad v. Baijnath, 
1. L R., 14 All., 176 ; Tojjo Bibi v. Bhag- 
V'an Prasad. 1. L. R., 16 All , 295 (298); 
K'ishnan v. Ptravhan, I. L. R., 15 Mad., 
38:j 

(12) R. S. C., 1879. 

(13) Subbatayav. Kuppusaumy, (1909), 1. 0., 

535 (538) ; Kishori Lai v, Krishna Kamini, 
(1910) 5 I C., 6(X) (602) ; Bunsee /ifls v. Qena 
Lai. 14 C. L. J , 630 (536). 

(14) Suhbarayav. Kuppusawmy, {1909), 

536 (538). 



12 


TRANSFER OP PROPERTY. 


[ 8 . 1 . 


of the law and should be read with its section. (U It is the introduction to the 
Act a “ key to open the meaning of the makers of the Act and the mischiefs 
it was intended to remedy, ’(^) and it lays down the limitations and restrictions 
subject to which the enactment is passed, it being always permissible to refer 
to it for the purpose of keeping the effect of the Act within its real scope as it 
usually’ states or professes to state the intention of the Legislature in passing 
tlie enactment.® 

But unless there be something inconsistent with the spirit of the Act, the 
preamble cannot be taken to havd cut down its express provisions. And 
indeed, the enacting words of a statute may be carried beyond the preamble, if 
the words be found in the former strong enough for the purpose. Where 
the language of the enacting sections of a statute is clear, the terms of a pream' 
ble cannot be called in aid to restrict their operation, or to cut them down. It 
is only to be resorted to ascertain the intention of nn Act when the enacting 
part is ambiguous. Though it is not conclusive as a statement of extrinsic 
fact.i*^! The purpose for which a preamble is framed to a stature is to indicate 
what in general terms was the object of the Legislature in passing the Act, but 
it mav well happen that these general terms will not indicate or cover all the 
mischief which, in the enacting portions of the Act itself, are found to be provi- 
ded for. Nevertheless the effect of a preamble must be understood to overlie 
the whole Act giving colour to and controlling its provisions, and by shewing 
the intention of the Legislature supplying pro toMo the rule for their interpre- 
tation. 


12. Heading's. — It will be seen that this Act contains headings j)re- 
fixed to sets of sections. Such headings may be regarded as preambles to 
them, and they may be legitim itely considered for the purpose of deter- 
mining the sense of any doubuful expression in the sections ranged under 

them.'.^O) 


13. But while the preamble is a necessary i)arb of the Act, the margi- 
Martfinal notes notes appended to the sections or not the necessary 

part thereof and should not be looked into for the purpose 
of construing the sections, much less to vary its meaning. (1^) 


(1) Falchand v. Set Ktshmesh Koer^ 4 C. 
W. N , ccvvi. 

(2) Salkeld V Johnstone, 5 Q. B., 313. 
Tarquand v. Board of Tiade, 11 App. 

Cas., 286. 

(4) Thistle Ion v. Frewer, 31 L J- Ex , 
230 ; Young v Hughes. 4 H. & N. 76 ; 
Gujarat Trading Co. v. Triku'inji. 3 B H. 
C. R. (O C.). 45 ; Mukund v. Ladu, 3 
Bom. L.R . 548. 

(6) Per Bowrm, L. J., in Sutton v. Sutton, 
L.R., 22 Ch. D.. 511 '520. 521) ; Chinna v, 
Mahomed, 9. M. H. C. R . 322. 

(6) Salkeld v. Johnstone, 5 Q. B., 313 ; 
Fellows y. Clay, I Haro, 196 ; Chinna v. 
Mahomed, 2 M.H.C.R , 322 

(7) Narandas v. Parshotam , 4 Bom. L. R., 
550 (55.3) : following Fmp. V. hulrajit. I. L. 

11 All., 662 ; Collector Samaldas, 9 B. 

* C. R , 205 (216) ; Waghela v. Sheik Mus~ 
din, I. L. R., 11 Bom., 551 (562i. 

(8) Jessel, M.R., in Taylor v. Corpo- 


lation, L. R . 4 C. D., 395 (404). 

(9) Per Straight, J., in Q. v. inderjit, T L. 
R., 11 All., 262 (266). 

(10) Fjastcin Countries Railwaif Co. v, 
Marnaye, 9 11. L. C., 32; Hammersmith 
and City By. Co. v. Brand, L. R , 4 H L. 
171; Ham Shankar v. Ganesh, 4 A. L. J. R., 
273, F.B. 

(11) Udu Bcgam v. Imain-ud-din, I. L. R , 
2 All , 74 (90) ; Crawford v. S'pooner, 4 M. 
I. A., 179 (l87) ; Daimodec v. Ka,im Taridat , 
1. L. R., 5 Cal , 300 (303) : Alangamonjori 
V. Sonamoni, I. li. R , 8 Cal., 637 (639. 643), 
Kadir Baksh v. Bha,wani Prasad, I L R., 
14 All., 145 (154) ; Balraj Kunwar v. Jagat 
Pal Singh. I L. R., 26 All., 393(406), P.O.; 
Claydon v. Green, L.Rt, 3 C. P., 611; Sutton 
V. Sutton, 22 Oh. D . 611 (overruling contra in 
Ravenour’s Settled Estates, 2 Ch. D. 522). 

»12‘ Q. F. V. Mahomed, 2 Bom- L. R., 918 
(923). 
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14. Punctuation. — In England Bills were formerly engrossed without 
punctuation^^) but this practice was abandoned in 1849, but punctuation is 
nevertheless still not taken as a part of the statute. It is, however, unlikely 
that punctuation which often plays an important part in the interpretation of 
an Indian enactment would be disregarded as an integral part of the statutes 
passed in this country. 

16. Illustrations. — As regards the value of illustrations appended tO' 
sections by the Legislature, it has been laid down that “ although attached to, 
they do not in legal strictness form part of the Acts, and are not absolutely 
binding on the Courts. They merely go to show the intention of the framers 
of the Acts, and in that and other respects they may be useful, provided they 
are correct. "(2) And where the section itself is clear it is immaterial that the 
illustration is in apparent conflict with it. “ The illustrations are only intend- 
ed to assist in construing the language of the Act,”(^* “ but they ought never 
to be allowed to control the plain meaning of the section itself, and certainly 
they ought not to do so, when the effect would be to curtail a right which the 
section in its ordinary sense would confer. '’(4) 

16. Definitions. — The definitions of certain terms used in the Act 
are expressly stated to bo given only for that limited purpose 1^) which is 
usually the case also with other Acts.^^l But a collection of cases have now 
clustered round certain terms which define their sense and illustrate their 
practical applicability to concrete cases, and which must therefore be regarded 
as that true legal significance, rendering them terms of art in which their 
special import does not liarmonize with their etymological at popular meaning. 

17. Retrospectivity. — The general principle is that rights already 
acquired shall not be affected by the retro-action of a new law. Kifles as to 
procedure are an exception. The law as to th^^ acquisition of a right is that pre- 
vailing at the period of the arising of the matters of fact which generate them. 
Their enforcement must be according to the rules of process at the period of 
suit. Care must, however, be taken to distinguish between laws which are 
merely processual, and such as under the fictitious appearance are really 
material. To declare a certain right, which would be validly created by certain 
matters of fact, not creatable without the addition of some other, is material 
and not former law.W 

Eetrospective laws are, as a rule, of questionable policy, and contrary to 
the general principle of Legislation by which the conduct of mankind is to be 
regulated. Law ought, when introduced for the first time, to deal with future 
acts, and ought not to change the character of past transactions carried on upon 


(1) Svayafubu v. Tha Mumcipal Cou7icil, 
1 M. L. J. R., b7; Dukhi Mullah v. Baliray^ 
1. Ij. B., 23 Cal.. 65; Punardeo v Bom 
Sarup, I.L R , 26 Cal., 86S. but contra Kavie- 
shar V. Bikan, I. L. R., 20 Cal.. 609 (628). 
StUton V. SutioUt 22 Ch. D., 61 1 ; Claydon v. 
(Irccrij L. R.. 3 0. P.,621 ; AttoDieii-Oeneral 
V. Great Eastern By., 11 Oh. D. 465; Duke 
of Devonshire v. O' Connor, 24: Q. B. D., 
478; contra In re Vcneur, 2 Ch. D., 625 
[Per JesRel, M. R., who rctraoied his opinion 
in Sutton v. Sutton, 22 Ch. D., 611 (613)]. 

(2) 1 Bl. Com., 183. 

13) Per Sir Richard Couch, C. J., in 


Shaikh Onied AH v. Nidhee Bam, 22 W. R., 
3G7 ; Nannk Bam v. Mehin Lai, I. L. R., 1 
All., 487 (496). 

(4) Per Gnrth, C. J,, in Koylash Chundcr 
V. Sonntun Chang, I. L. R., 7 Cal.. 132 (135). 
( 6 ) ^.opost^ 

(6) Pandah v. Jennuddi, I. L. R., 4 Cal., 
665 (666); Dnni Chnnd v. Padinan, (1913) P. 
L. R.. No 71, F.B 

(7, Stuart. 0. J., in Nanak Bam v. 
Mehin Lai, I L. R., 1 All., 487 (495) ; Koy- 
lash Chunder v. Sonatun, I. L R., 7 Cal., 
132 ; Kamalamal v. Peera Meera, I. L. R., 

20 Mad., 481. 
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the faith of the then existing law.'^^ Where the law is altered while a suit is 
pending, the law, as it existed when the action was com'nenced, must decide 
the rights of the parties unless the Legislature, by the language used, shows a 
clear intention to vary the mutaal relation of such parties. (§ 25.) 

18. Commencement and Extent. — An Act comes into operation 
from the very day it passes, unless it fixes a day from which it is to 
commence. An Act made by the Imperial and local legislative councils is 
deemed to be passed as soon as* it receives the assent of the Governor- 
General This Act came into force on the 1st July 1882, corresponding to 
the following Indian dates : Samvat, Asarh Budi, 15, 1939. Fttsli, Asarh Sudi 
15th, 1289. Bengali, Asarh 18, 1289. Hijree, 14th Shaban, 1299. Vilaiti, 
19 Asarh, 1239. The Ac", is now extended to the Bombay Presidency from the 
1st January, 1893,^'^^ to Berar from the 1st day of July, 1907, and to the 
area within the local limits of the ordinary Civil Jurisdiction of the Eecorder of 
Rangoon Its provisions extend also to every cantonmeiU in British India. 

It has ceased to be in force in the Naga Hills vJistrict, the Dibrngarh Frontier 
Tract, the North Cachar Hills and the Meikoi Hills Tract. and has nob been yet 
extended to the Piiniab and Sindh, Upper and Lower Burmah and 
Pegu.(^‘^l 

Section 69 enablv^s the Local (Iroverument to specify the classes of persons 
whose participation in an English mortgage excludes the operation. of certain 
provisions mentioned therein. Section 57 00 further empowers the Local Gov- 
ernment to extend the iurisdictioti of Courts for the purpose of that section. 
Section 104 empowers the High Courts to make rules to carry out the provisions 
of this Act relating to mortgages or charge'^ on immoveable property. That the 
legislature can empower Local Governments to remove a district from the juris- 
diction of the High Court or extend the operation of the law to any district is 
now authoritatively ruled by the Privy Council.' Section 2 (d) further enacts 
that “ nothing in the second chapter of this Act shall be deemed to affect any 
rule of Hindu, Muhammadan or Puddhist iaw.” 

19. After the passing of this Act, the Gouns are not to apply the English 
equitable doctrines to India. It is also to be noted that nnless specially ex- 
tended, the provisions contained in sections 54 (paragraphs 2 and 31, 59, 107 and 
123 do not apply to areas lor the time being excluded from the operation of tho 


(1) Sfle Morris v Smnhamurthi, 6 M". H. 
C. R., tl‘2G) ; following Phillips v. Kinc^ 

Tj. R , G B , 30 ; observing on he Ltoiir v. 
Browne, 12 C. B. N S., 801 ; ex parto Mel- 
bourne, L R., G Ah. App , G4. 

^2) Phillips V. Epre, L. R , 6 Q. B , 23 ; 
Moon V nnrilen, 2 Ex., 22 ; In re Joseph 
Siiche (C (h)., 1 Cb. D., 48. 150; Kriu/ht v. 
Lee. flSOSJ IQ B , 41; Tjfiuri v. llencuL 
(18C2) 3 Ch , 421 ; Jleid v. Jleid, 31 Ch. D , 
469; Veda} dill v. Mantjanunn, I. L. R. , 
27 Mad.. 538 i539h 

(3) Tupsee v. linmsarun. I. L. R., 15 

Cal., 376 (382) 

(4) Sf? 20, 40, 24 and 25 Viot., o. 67. 

(5) Notifi^'ation, Bomba}! Crovcrn}}icnt 
Gazette (1892), Pt. T, p. loH, dated 27th 
Oct., 1892; Chmii Lal\. Fulchand, I. L. R., 

IS Bom.. 160(170). 

(6) Governmeut of India, Foreign Depart- 


ment, Notification No, 1138, dated 16th May, 
1907, published in Central Provinces Clazettc, 
d Ued 25fch Mav, 1907, Pc. 1. p. 270. 

(7) Buima Gazette (l892j, Pt. I, p. 373. 

(8) Cantonment Code, see Act XIIl of 
1889, s. 32 (1). 

(9) Asso}}!, (}a.zette, 1864, Pt. IF, pp. 212, 
70.5 

(10) Wadero v. Saja}i}}ial, 3 8. L R , 17, 
1 I. C., 952 (955) ; Gulai}L Murtiza Kha}i v. 
Cha}igoo}}ial, 5 S. L. R., 71. 

nij Tlia Kamg V Ma Iltaik, 3 L B. R., 
241, Bhire Lok v. Ma Seik, 4 L. B. R., 222. 
'12) Nagappav . Maung J^o, 12 I. C., 849, 
(13) Empress v. Bur all, I. L. R , 4 Cal., 
180. P. C. 

<14) lb. 

(15) Thiimbuswamij v. Bossein Roivthan^ 

I. L R., 1 Mad., 1, P. C. 
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Indian Registration Act, 1877. Now, as the Registration Act applies to the 
whole of British India, (•) “ except such districts or tracts of country as r.he 
Local Government may, from time to time, with the previous sanction of the 
Governor- General in Council, exclude from its operation, ”12) it follows that the 
provisions of this section will presumably applv to all parts of British India, 
exceut where registration is nob compulsory. This clause only guards against 
any conflict that may arise by the enforcement of this Act and the non-enforcc;- 
ment of the Registration Act to which it anpeals for validating mortgages and 
sales of the value of more than Rs. 100, and leases from year to year or for any 
term exceeding one year, and deeds of gifts of immoveable property. In short, 
this clause lays down that where the Registration Act is in force, sales and 
mortgages of over Rs. 100 in value, and leases from year to year or for any 
term exceeding one year, and gifts irrespective of value shall be made only by a 
registered instrument. The above sections are to be considered as supple- 
mentary to the Indian Registration Act.(3) 

20. Application of its Principles where Act not in force. — 

It has been held by the Privy Council that the principles embodied in this Act 
may, in preference to the Mnglish practice, be applied to the provinces where 
the Act is not in force, and also to suits instituted on a legal relation 
arising before the passing of the Act,(^’ since “ the Courts cannot have a 
better guide to their discrotiun than what the Legislature has stated to be the 
rule in suits of this kind.” Accordingly, though the Act is not in force in the 
i^Linjab, its principles have b^on nevert.heless applied fo it, ic being held that the 
principles it embodies being founded on equioy and justice are of universal 
application throughout India.(^l As such, its equitable principles have been 
applied to Ui)prr*'71 and Lower Buriiiah,!®! Sindh, and Pegu.1^^1 But these 
woidd not include its sj)ecial provisions as regards attestation and registration(i^) 
which though intended to prevent fraud are not the ouicome of manifest equity. 


2 . Ill tlio territories to w^hich this Act extends, for the time 


Repeal of Acts 


being, the eiiactnicnts specified in the Schedule 
hereto annexed, shall be repealed to the extent 
therein mentioned. ]Jut nothing herein contained shall be deemed 
to alf(^ct — 


Saving of certain / ^ r . ^ . 

enactments, incid- Ui) tho provisioHs Of any eiiactiiiont not 

eiits, rights, liabili- hereby expressly repealed : 

«16B| SC* ^ 


{/)) any terms or incidents of any contract or constitution of 
property whi(jh arc consistent with the provisions of this 


(•) Fjxoepting tho Scheduled Districts of 
the Madras Presidency St (Jeonje 

(lazeite, Oct., 4, I8ftl, Pr,. 1, p. (516). 

(i) S. 1, Indian Uegistratiou Act (III of 
1877). 

(.1) Amending Act (HI of 1S86), s. .3. 

(4j Kader Maiden v. C. W. Nepean, I. L. 
R., 26 Cal , I, P. C. 

<5) fiames/itrar V. Sifcd Mohaiued, I L.R., 
26 Cal., 39, P. 0. 

(6) Lakshmi Narayan v, Tara Singh, \ 
P.L.R., 613; Nipalchand v. Ali Baksh, (1907) 
P- R., No. 9 ; Saran v. Bashisha, (1907) 


P. R., No. 118 ; Jagannath v. Biidhwa, (1907) 
P. R , No. 2 ; Azizuddin v. Bhagican Das, 
(19121 P R, (Rov,), No. 6; Champa v. 
Shankar, 14 I. C.. 232. 

(7) Ml Nan v. Nga Hmi, 4 I.C. 755. 

(81 Tha Kaingy. Ma Htaik, 3 L. B. R., 
341 ; Shire Lak v Ma Scik, 4 L R. R., 222. 

<9) Wadero v Sajanmal, 3 S. L. R,, 17, 
1 I. G,, 932 

(10) Nagappa v. Mating Pa., 12 I.C , 849. 
Ill) Jairam v. Balkrishna Das, 3 N.L.R.. 
72 (75). 
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Act, and are allowed by the law for the time being in 
force : 

(c) any right or liability arising out of a legal relation con- 
stituted before this Act comes into force, or any relief 
in respect of any such right or liability : or, 

id) save as provided by section fifty-seven, and Chapter four 
of this Act, any transfer by operation of law, or by or in 
execution of, a decree or order of a Court of competent 
jurisdiction : and nothing in the second chapter of this 
Act shall be deemed to affect any rule of Hindu, 
Muhammadan or Buddhist law. 

21. Analogous Law. — The corresponding section of the Indian 
Contract Act also saves any usage or customs of trade, and any incident 
of any contract not inconsistent with the provisions of that Act.(^) Thus, 
the common law obligations attaching to common carriers at the time of the 
passing of the Carriers Act (2) were and are still in force. In introducing 
this clause the Select Committee reoorted thus : “ We have also saved all 
incidents of contracus not inconsistent with the provisions of the Bill. Besides 
the Malabar mortgagee’s option, which the Bill, as introduced, ' expressly 
preserved, there must be many other incidents of native contracts with whicli 
it is desirable not to interfere.” A similar saving clause has been inserted 
in the Indian Contract Act, and in interpreting which the Privy Council said : — 
“ The Act of 1872 does not profess to bo a complete Code dealing with the law 
relating to contracts. It purports to do no more than to define and amend 
certain parrs of that law. No doubt it treats of bailments in a separate 
chapter. But there is nothing to show that the Legislature intended to deal 
exhaustivelv with anv narticular chapter or sub-division of the law relating to 
contracts. . . . The obligation imposed by law on common carriers has nothing 
to do with contract in its origin. It is a duty cast upon common carriers bv 

reason of their exercising a public employment for reward If in codifying 

the law of contract, the Legislature has found occasion to deal with tort, or with 
a branch of the law common to both contract or tort, there was all the more 
reason for making its meaning clear.”(^) The law of pre emption, for example, 
and the rule as to damdupat which obtains amongst Hindus would thus remain 
unaffected by the provisions of the Act. 

22. Principle of cl. (d). — This clause does not go beyond meaning 
that the various provisions in the Act regulating and codifying the law 
as to the actual transfers by act of parties shall not affect transfers made 
in invitum. In other words where the incidents of the latter are different 
the Act would not affect them.(6 The term ‘ affect ’ requires a cautious 
interpretation, but it does not go beyond meaning that a transfer made 
under the circumstances indicated in the clause shall not be affected or 


(1) Indian Contract Act, s. 3. 

(2) Act in of 1865. 

(31 Mathra v. /. O. S. N. <£ Co,, I. L. R., 
10 Oal , 166. F. B. 

(4) Report, dated 2nd February, 1878, § 3. 

(5) Per Lord Maonaghten in the Irrawaddjf 
Flotilla Co, V. Bugwandas, I.L.R., 18 Cal , 


620 (628, 629), P. C.; approving Mothoora v. 
T, G, S. N, Co., l.L.R , 10 Cal , 166. F. B. ; 
overrulioK Kuverji v. Great Indian Peninsula 
By. Co., I. L.R., 3 Bom., 109. 

(6) Promotho v. Kali Prasanna, l.L.R., 
28 Cal., 744 (747, 748) ; distinguishing 
Jibantiv. Ookool, l.L.R., 19 Cal., 760. 
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validated or invalidated by anything contained in the Act. Hence where the 
interest of the les'^ee and the lessor in the whole property becomes united in 
the same person in r.he same right,, there is a merger of the term under section 
111 of the Act. Now such a merger may be occasioned by act of parties or 
by operation of law, or in execution of a decree. There is nothing in section 
111 to indicate that the result in Jaw there stated is only to ensue in the case of 
transfer by act of parties. Can it then be said that the provisions of this section 
enunciating a^ general principle would not apply by virtue of the clause. It 
cannot be said that it affects the transfer by acting on its validity and that 
therefore ihe clause would not apply Any other view w’ould lead to strange 
anomalies though, if the language of the stature be clear and exnlicit, the 
language should be followed disregarding the anomalies in may produce. For 
instance, a zemindar grants a putni to his son ; he dies intestate and his son 
as his heir succeeds him as zemindar; he is also j)iitnidar \ the transfer of 
the znmindari interest is by ouera»ion of law, and if the clause applied, there 
would be no merger, section 111 being inapplicable. Bun if the zemindar 
granted his son a painty then granted him the zemindari interest, and died the 
next day, there would be a m 0 tger.(O 

23. Meaning of words — Bat nothing herein contained shall be 
deemed to affect . . any enactment not hereby expressly repealed” The word 
“ herein ” has been held to refer only to this section and not the whole Act,(‘^) 
but this is obviously nob the case. For if it had only the limited reference 
bo the section it “ affects ” nothing and cercainlv not the rules and enact- 
ments Specifically mentioned therein. This clause implies that an Act left 
merely unrepealed shall still continue to he of force unless it has been expressly 
repealed. Thus the Indian Conrracb Act without expressly repealing the 
Common Carriers Act '4) deals at some length with the subject of bailment, and 
it was accordingly contended that inasmuch as the delivery of goods by the 
customer to a common carrier constitutes a bailment to him, the responsibility 
for non-delivery since the passing of the Contract Act must be determined by 
the law enacted in sections 151 and 152 which were distinctly inconsistent with 
the liability under the Carriers Act,l^) but their Lordships ruleil that not having 
been expressly repealed, the Carriers Act remained unaffected : “ Jc seems a 
strange thing to ^ay that the provisions of an Act are not affected, when the 
whole foundation upon which the Act rests is displaced and almost every 
section assumes a different meaning or comes to have a different application.” 

Any terms or incident of contract:” It should be noted that this clause 
does not save, as does the corresponding clause of the Contract Act, “ any 
usage or custom of trade ” Piobably the latter proviso was inserted in view 
of the Contract Act being mostly concerned with moveable property and by 
which mercantile contracts would ordinarily be regulated. “ Any right or 
liability j dc.\” This clause in effect preserves intact substantive rights. Any 
relief in respect of any such right or liability ” The subject will be found 
discussed in the ensuing commentary. “ Any transfer by operation of law 
A transfer in inoitum, us for example in execution of a decree, does not fall 
within the purview of the Act which is limited in its scope to only transfers 
by act of parties” Accordingly sales on insolvency, &c., are all within the 

(1) Promotho v. Kali Prasanna, I.L R , (4) 11 Geo. 4 & 1 Wm. 4. 

28 Cal., 744 1750). (5) Act III of 1866. 

(2) Per Ooxe, J., in Naba Krishna v. Mobil (61 Irrawaddy Flotilla Co. v. BugwandaSj 

Kali, 9 I. 0., 840. I.L.R., 18 Cal., 620 i629). P. 0. 

(3) Act IX of 1872. 
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exception. A sale made in execution a decree bv a Court of incompetnnt 
juris iict'on woubJ, however, fall within the Act. “ Sive as prooided by section 
57 This section though occurring in the Act relates to sale by Go irt, and 
had therefore to be excepted. “ Chaoter IV:” rela-es to mortgages of immove- 
able property and chirges, the provisions of which would thus govern all 
transfers whet her made by act of parties or by operation of law. 

24. Enactments repealed. — The enactments repealed wholly or par- 
tially are specified in the schedu’e. Except the following eight enictments 
which have boon p^rtiallv repealed, all the other enactments on the subject 
have been wholly repealed ; 

(1) Modt's of conveying land (XXXI of 1854), s. 17. 

(2) Mosne profits and imorove nents, s. I ; in th^i title the words “ to m^sne profits 

and,” and in the pro^mble “ to limit the liability for mesne profits and.’* 

(3) Indian Trustee Act (XXVII of 1866), s, 31. 

(4) Punjab Laws Act (IV of 1872), so far as it relates Bengal Regula’ions I of 

1798 and XVII of 1R06. 

(5) The Central Province'? Law-? Act (X of 1875), so far as it relates to Bengal Regula- 

tions I of 1798 and XVII of 1906. 

(6) Oudb Laws Act (XVIII of 1876), so far as it reUtea to Bmgal Regulation XVII 

of 1806. 

(7) Specific Relief Aet (I of 1877) in ss. 35 and 36. the words “ in writing.” 

(8) Bombay Kegfilation (V of 1827), ackoowle Igmmc of debts, interest, mortgagees 

in possession, s, 15. 

In addition to the enactments specified in the schedule, the x\ct has fur- 
ther the effect of renealing by neces-^ary implication 0 2, r. 2 (corresponding to 
oM s. 43) of the Code of Civil Procedure in cises to which Chaoter IV applies, 
in that it enables a mortgagee who has alreidy su'^d the mortgagor personally 
for the debt, to sue again to enfor(;e his mortgago.(^> A slig'it alteration was 
also made in Schedule IV. No. 129 of the last Code of Civil Procelure, 2) by 
substituting the words “ decree absoliPo ” for “final decree.” '3) The change 
WAS only verbal and was perhaps dictated bv the corresponding terrninol )gv of 
the English practice, which has been more closely followed in the present 
Code. 


25. Effect of Repeal. — The repeal of any Statute, Act or Regulation, 
shall not affect anything done or any offence committed, or any fine or penalty 
incurred, or any procee lings commenced before the repealing Act shall have 
come into operation. (4) On the other hand no one has a vested right in any 
particular form of procedure,''*^) which is always retrospective, unless there be 
some good reason against it.(^l (§ 17). 

Clause (c) lays down in effect what is provided by section 6 of the General 
Clauses Act. Retrospective effect is not ordinarily given to an enactment so 
as to affect substantive rights, but provisions affecting mere procedure are ap- 


(1) See 0. 34, r. 14, and the Commentary 
thereon. 

(2) Act XIV of 1882. 

(3) 8. 87 now repealel, amended and re-en- 
acted as O 34, r. 3, Code of Civil Procedure 
(Act V of 1903). 

(4) General Clauses Act (I of 1863 , h. 6 ; 
see alhO s. 6 of the General Clauses Act (X of 
1897). quoted 

(8) Warner v. Murdoch^ L. R., 4 Ch. D., 


752; Hongai v. Empress^ I. L. R., 9 Oal., 
51^ ; Jogess Urdus v. Aisaui^ I. L. R., 14 Gal , 
653 ; Tupsee Singh v. Ramsarun. I. L. R , 
15 Cal., 376; Javanmul v. Muktabai, I. L. 
R., 14 Bom., 5l6 ; Balkrishna v. Bupu, I, 
L. R , 19 Bom., 204 ; Gungaram v. Pujiam~ 
chand, 1. L. R., 21 Bun , 822. 

(6) Gardner v. Lucas, 3 Aop. Cas., 603; 
Kifnbray v. Draper, L. R., 3 Q. B., 160. 
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plied to pending proceedings, and an enactment affecting rights of property is 
pot to be so construed as to give retrospective effect unless the intention that 
it shall have such effect clearly appears.i^t 

That a law creating a new right ought not to have re^rosuective effect is not 
universally true. Ordinarily, no doubr,, a new law should affect only future 
transactions and not past ones. Bud the rule against retrospe ctive operation 
is intended to api-ly not so much to a law creating a new right as to a law creat- 
ing a new obligation or interfering with vested rights. “ Every statute,” as has 
been said, “ which takes away or impairs vested rights acquired under existing 
laws. or crr'ates a newobligation or imposes a new duty,or attaches anew disability 
in respect of transactions or considerations already passed, must be presumed 
out of respect to the legislature to be intondel not to have a retrospective opera- 
tion.”'^) The cases on the retro-activitv of enactments have been considered 
and ri^viewed at great lengr.h in a Full Bench case of iho Bombay High Ooart.W 
The words “ proceedings commenced ” in se cbion 5 of the General Clauses 
Act have received a judicial interpretation at the hands of the Bombay High 
Courb.i^^ In this case it wis coritende 1 that the omission to provide for rhe dis- 
posal of appeals, by the newly-constitute”! Subordinate Judges from suits decided 
under the old Act in fuive prior to the pa-ising of the Bomb i.y Civil Courts Act, 
indicated that the legislature intended that ad appeals should be regulated by 
the new law. Couch, C.J., liowever, delivered the following judgment : — “It is 
clear it was nob the intenii in of the legislature to take awav the right of appeal 
in any case in which it existed at the date of the passing of the Bombay Courts 
Act. It is true that the existing Ilegiilations by which the procedure in appeal 
was governed was repoilei by that Act, but tnis dies nob take away the right 
of appeal.” 

26. By section 6 of the General Clauses Act (^) it is now declared as 
follows : — 

“ 6. Where this Act, or any Act of th^ G iverno- Genoral in C luncil or R^e[iiiat'on made 
after the commeiiceiiiont ot this Ac , repjaU .iny e ia'itment hitherto made or hereafter to be 
nude, then, unhs^ a differenc in cnr.ion appears ih*! repeal shall nor. — 

in) revive anything not in force or exi«.ting at the time at winch the repeal takes 
efTect ; or 

(6) aCfe 'C the previous operation of any enactment so replaced of anything duly done 
or HufftT ^d I hereunder ; or 

(1) Lai Mahan v dogcndra, T. L R., 14 
Cal., 636 ; 'rupsae Singh v. liani Snycni I. 

L. R 16 Cal., 376; If^ir Ah v. Ilani, 

Komal. I. 1j R., Cal., 3d3 ; Devnarain 
Butt V Naremlra Krishna, I L R , 16 Cal., 

‘267, P. ; Girish Chandra v. Aparba 
Krishna I L. R. *21 Cal , ‘J40 ; Jogodannmi 
v. Amnia Lai, T.L.R..22 Cal., 767 ; Uajrat 
v. Valialnissa, I. L R . Ifi Bom., 4*29; 

Balkrishna v. Bapa Ycsaji, I.L R , 19 Bom. 

201; Nagar y. Jiva Bhai, 1 L R. in Bom.. 

80; Basin y. Malek, I. Ij R . ‘20 Bom., 66*) 

(doubting the last) ; Bnngasami v Virasami, 

I. L. R , IH Mud., 477 ; of. Miihanunad 
Yusnf-ud-din v. Queen- Empress, L L tt., 25 
Cal , 20 P. 0. ; Kala Tihari v Narayan, 13 
P. C. L. R . 14 

(2i Jogodanund v. Amrita Lai, I. L R., 

22 Cal., 767, F B {per Binnerji, JJ; d*asent- 
ii'g from Lai Mohun Makerji v Jogendra 
Chander Roy, I. L. R., UOal.. 636, F. B. ; 


Uzir AH V Ilnmkomal Shah, I. L. R., 16 
Cal., 3S^ F, B ; Cnrish Chandra Basu v. 
Apufba Krishna Bas, I. L- R., ‘21 Cal., 940, 
P B. Tne c^ses in 1. U. R., 14 Oil., 636 
and r. L R., 21 Cal.. 940, have been over- 
ruled by the Fall Bjnch ca-^e of Jogodanund 
v. Amiita Lai, I- L. R., 22 Cal, 767, but on 
a differnni point. 

(3) Mi^weirs “Interpretation of Statutes’* 
(3rd Ed ), ‘299, cuing per Chancellor Kent 
in Bash v Vankleek, 7 John.. 501; la re 
Rafansi, T.L R 2 Bom., 148, P B. 

(4) la re Raiansi, I.L.R., 2 Bom., 148, 
P.B. 

(5» Jiatanchand v. Hanmant, 6 B«H.O R.f 
AO.J., 166. 

|6) Act X of 1897 ; a similar buc less com- 
prehensive provision was inserted in a. 6 of 
the General Claus s Act (I of 1S6S) since re« 
peded by Act X of 1897. 
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(c) affect any right, privilege, obligation or liability acquired, accrued, or incurred 

under any eni^ctment so repealed ; or 

(d) affect any penalty, forfeiture or punishm''nt incurred in respect of any offence 

committed against any enactment so repealed ; or 

(e) affect any investiganon, legal proceedings or remedy in respect of iiny such right, 

privilege, obi gttion, liability, penalty, forfeiture or punishment an afore- 
said ; 

And any such investigation, legal proceeding or remedy may bo instituted, continued or 
enforced ; any such penalty, forfeiture or punishment may be imposed as if the repealing Act 
or Regulation had not been passed.” ■ 

27. Proceedings. — “ The question is whether the word ‘ proceedings * is 
suflBciently comprehensive to include a suit in which a decree has been given 
.... A suit is a judicial proceeding, and the word ‘ proceedings ’ must be taken 
to include all the proceed-ni^s in the suit from the date of its insiiitution to its 
final disposal, anrl therefore to include proceedings in nppeal, but not in execu- 
tion of a decree.”(^^ This ciso was followed hy the Full Bench (‘-^i of the same 
Court later on, where Westropp, O.T . observed : “ On the subject of giving such 
a construction to statutes, Baron Rolfa (aherwards Lord Cran worth) in Moo?i 
V. Durden/^) a leading case on that tonic, said : ‘ The general rule on this 
flubject is state! by Lor<i Coke : (0 Nooa ConstitiUio futuris formam im- 
ponere dchet non pnrteritis ; and the principle is one of such ob- 
vious convenience and justice that it must always bo adhered to in the 
construction of statutes, unless where there is something on "the face 
of the enactment putting it heyoml doubt that the legislature meant it 
to operate retrospectively.” Baron AMersen pointed out in that case the 
extensive and dangerous consequence that might follow if the Courts did not 
abide bv that general rule, and Baron Park (Lord VVensleyd de) said that it ‘is 
deeply foupded in good sense and strict just’ce and has been acted upon in 
many cases, and is now indisputable Jaw,’ ” The next question that 
may often arise is — supposing that the proceedings, commenced under the 
repealed enactments, are not affected by the new statute, by which statute are 
the pending proceedings lo bo governed till their determinarion? Lord Denman 
and his colleagues of rhe King’s Bench have laid down that they were of 
opinion in general that ihe law as it existed when the action was commenced 
must decide the rights of t he parties in a suit, unless the h^gislature expresses a 
clear intention to vary the relation of litigant parties to each other. 

28. Statutes aflfecting vested rights.— There is a considerable 
difference between uew enactments wdiich affect vested rights and those which 
merely affect the procedure in the Courts of Justice, such as that relating to 
the service of proceedings, or what evidence must be produced to prove parti- 
cular facts.(^’ Retrospective construe- ion of the Limitation Act does not t'lke 
away any vested right, and cases decided thereon do nob affect the question. (‘0) 


(Ij Batan Chand v Hanmant, 6B.H C R , 
166 ; Burrosimdari v. filiojohari, 1 L R , 
13 C<»l., 86 i89); Satghvri v Miijidan, I. L. 
B , 16 Cal., 107 : iJeb Narain v. Narendra, 
I. L. R., 16 Cal., ‘267 (-^74), F.B. 

12) Id reRatansi, I.L.R., 2 Born., 148, F.B. 

(.3) 9 Q B. D. 672. 

(41 Snd Instirute, 292. 

(6) “ A new law ought to impose form on 
wbat is to follow not on the past.** A new 
enactment ought to be prospective, and not 


retrospective in iln operation. 

(n) Moon V. Durden, 9 Q. B. D. 672 ; 
DoolubdasfiV Jlainlall, 7 M I.A., 239 (266); 
Kent’s Comm. (lOdi Ed.), 511. 

l7) In re Ratansi, I. L. R., 2 Bom , 148 
(168). F. B ; Bala v. Narayan, 13 0. P. L. 
R., 143. 

(8) Hitchcockv. Way, 6 A. andE ,943 (951). 

(9) 80 L J., N S., Ex., 40. 

(10) Westropp, C J., in In re Ratansi^ I. L, 
R.. 2 Bom., 148 (170, 171), P. B. 
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Such cases are decideti on regulations affecting procedure only.(l) Retrosoective 
consfcruci-ion of statutes defining or cr.mti ig rights or afifec'iing vested rights is 
condemned by the Privy Coancil.v'-^^ “Such a construction would caus^ great 
inconvenience and injustice, and give the Act an oneritio i which would retro- 
spectively deprive the creditor of a righ*? which he had und^r the law as it 
existed in the Regul itiou Provinces at the time of the passing of the Act, 
Tho:r Lordships are of ooinion that such a construction would be contrary to 
the intention of the Legislature/’ 

29. Acts of three classes. — The effect of Legislative change in the 
law uuon pre-exis ing rights and proceedings institu'^^ed before the change was 
inide may have to be considered in cases which may be divided into three 
classes : — 

(i) The first class of these crises consists of those in which the Courts have 
had to construe enactments which have altered the law, not bv the mere repeal 
of earlier enactments so as to bring the case under section 6 of the General 
Clauses Act, bun by new affirmative provisions, in which the new enactments 
contain in themselves no special rule for their own internretation. In such 
cases the Courts have app’ied the settled rule of consbruct'on, ordinarily acted 
uDon in the absence of any statutory rule inconsis^enb wir.h it; namely, that, 
retrospective effect is not ordinarily given to an enactment so as to affect 
subsnautive rights, but that provisions affecting mere procedure are applied to 
pending proceedings. 

(ii) The second class comprises those in which the enactment to he cons- 
trued provides its own rule of cons ruction, by expressly or irnplieUy declaring 
that it is, or is not to have retrospective operation, or the extent to which it is 
to affect pending proceedings. 

(iii) The third class consists of those in which the law is changed by a 
mere repeal of a previously existing law, and the repealing enactment contains 
no special ru’e for its owii int'^rprebation. Such cases are governed by section 6 
of the General Clauses Act In a Colonial appeal the Privv Council have 
laid down against retro-action of an enactment unless “the intention of the 
legislature that a statute should be retrosnectively constru^^d is expressed in 
pliin and unarnb'guous language, b^cau'e it manifestly shocks one’s sense of 
justice, that an act Lgal at the time of doing it, should be made unlawful by 
s >m 0 new enactment. In this case the respondent entered the service of 
the Government of New South WaLs in the year 18S5 as a road surveyor at 
a yearly salary. He continued till 1895, when he was summarily dismissed 
wirhoub compens ition. In 1896 he sued the appellant for damages for wrong- 
ful dismissal. Five months after his dismissal, the Now South Wales Act 
had been passed, and section 53 of the Act enactel that “ nothing in this Act or 
in the Civil Service Act of 1884 shall be construed or held to abroga'e and 
restrict the right of the Crown as it had existed before the passing of the sa'd 
Civil Service Act, to dispense with the services of any person employed in the 

(1) Thepe ca«Gs are Towler v. Chattcrton, (S) Debnnrain v. Nare'ndra, 1 L. R , 16 
6 Bing , ‘25S ; Ramch'iiuira v. Somn, I L R . 0^1.. ‘267 (271, ‘27*2) ; foil >w''1 in JsmniZv. J*. 
1 Bom., 306; Abdul Karim w. Mmji fJaiisraj, Leslie Son, I C W. N., 18S. 

I.L K , I Bom., ‘2U5, 802; Sitaram Vasudeo (4) Young v. Adams. fiROS] A. 0., 476, 
V. Khauderao Balkr'shna. 1. L R.. 1 Bom., quotei wu.h apnroval in Foulkes v. MiUhu- 

Ruckmaboyev LmZ2oo6/w//,6 M.T. A.. *234. 9 M L. J. R., 207. 

12) Delhi and London Barik v. Orchard^ I. 15) 59 Vic , o. 25, p. 58. 

L. R., 3 Cal , 47, P.O. 
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public seiYicp.’' The appellant (Governroent) maintained that hy virtue of 
this section they were enritled to dismiss any public servant, at their pleasure, 
as thev had a right to do before the Civil Service Act of 1RB4. The Civil 
Service Act of 1884 liad provided that the Government had no power to dis- 
miss its servants except upon the grounds and afur the enquiry which the 
Sta'u’te prescribed. The Privy Council held that the Act of 1895 could not be 
construe 1 retrospectively unless there was an express provision in the Act to 
that effect, and that since the respondent w’as dismissed otherwise than in the 
manner provided by tlie Act. of 1*884, he was entitled to damages. 

From the principle above enunciated it hdlows tliab where proceedings have 
nob commenced under the ropealrd enactment, the passing of a new Act gives 
no right.' Even where the proceedings have commenced under ihe regula- 
tions, if the plaintiff has not duly followed up the procedure therein laid down, 
this Act does nob save him.f‘^) 


30. Saving of existing rights and liabilities. — The effect of the 
passing of an enactment on prior rights and liabilities has been generally 

Clause (c) discussed before. The present clause fmly poimedly saves 

the same rights and liabilities which could not have been 
otherwise affected even if the clause had not been enacted, for apart from the 
presumption against the retrospecfcivity of a stature it is expressly provided bv 
the General Clauses Act (3) that the repeal of any Statute, Act or IJegulaiion 
shall not affect anvthing done, or anv proceeiimg eommoneed, before the 
repealing Act shall have come into operation. While then there is ample 
authority to support the clause, its practical application in an Act whore matters 
both relating toriglus and p.ocedure have been freely interspersed may not be 
so easy. 

31. Speaking generally, the clause may come into play in at least four 
different classes of cases : — 

(i) Where the legal relation is created before the passing of the Act ; 

(ii) Where the legal relation is created suhsaqucntly to its passing, though 
arising out of prior transactions ; 

(iii) Where a decree is obtained after tlie Act in respect of a right created 
before it ; 

(iv) Whenever there is a dispute as to w hat is (a) a matter of right or is 
(6) a matter of mere procedure. 


It may be stated that so far as regards the equitable provisions of the Act 
the law remains unaltered, and transactions whether entered 
lations' *** before or after the Act will be preferably governed by 

the provisions of the Act. Thus, the principles enunciated 
in sections 10, 108 (c) and 111 {q) have been held to govern a lease made in 
1862.(4) On the other liHiid, the provisions of section 108 (j) which em- 
powers the lessee to transfer his lease hold have been held to be inapplicable 


(1) BJioho Snndari v. Rakhnl, I Ij. B , 12 Enayat Ali,l L R , 20 Cal., 236. 

Cal., 6H3. P.b.; Ganga Sakai v. Kiskan, fH) H. 6. Art I of 1868 

I. L. R ,6 All , ‘^62. (4) Parameshri v. Vitfaj^pa, I L R., 26 

(2) Setla Bakshv. Ijalta Ptasad, T. Tj. R., Mad., 157 ; Mofiz Sheikh v. Basiklal^ 12 
6 All., 888 ; Umesh Chunder v. Chnnehun, I. CL J., 246. 

L. B<, 16 Cal., 867 ; Bashi Chandra Sen v. 
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to a lease created before the Act.,(') the transferability of which mi*st be 
determined by custom or contract. So while section 111 iq) requires that 
on a forfeiture incurred as therein provided the lease is not determined ipso 
fncto unless the “ lessor does some act showing his intention to determine the 
lease,” but since no such condition could be held to apply to a lease created 
before the Act, it has been held that the lessor was entitled to eject the lessee 
upon a forfeiture of his lease. W In some lespects, however, the Act merely 
reproduces the pre existing law. in which case there is no difficulty. Such, for 
instance, was the common law rule now enacted in section 108 (/i) and which 
differed from the English rule contained in the maxim quicquid plantatur solo 
solo ceditX^^ So, of course, the Act could not invalidate a mortgage executed 
prior to its enactment for want of attestation as required by section 59.(4) 

82 . With regard to the rights saved it may be premised that the Act 
saves both invesi.irive as well as divestitive or extinctive rights. Hence whereon 
a mortgage executed in 1865 the mortgagee took proceedings under Eegulation 
XVII of 1806, which entitled him to possession after the year of grace and on 
the mongagor’s right of possession bemg thus brought to an end without a suit 
for foreclosure, a right of i-ntry accrued to the mortgagee whose suit for posses- 
sion unless brought within twelve years from the date “ when the mortgagor’s 
right to possei^sion determined” w^ould be barred by limitation, (^) ihe mort- 
gag<>r’s right of possession was determined on the 17th February 1866, but 
he had sold parcels of the mortgaged land down to August 1866, and the pur- 
chasers, not having been strved wdth notice of the above proceedings under the 
Regulation, w^ere not p^irties thereto, so that the relation of mortgagee and 
mortgagor continued to subsist as between them and the mortgagee, notwith- 
standing the determination of the mortgagor’s right of possession. The mort- 
gagee, on the other hand, so'd his interest in 1879, and his transferee now 
sued in 1882 on the coming into operation of the Act for foreclosure and pos- 
sessi< n. The suit for foreclosure being for the first time introduced by the Act 
its aid was solicited for the purpose of limitation wh^ch allowed sixty years for 
maintaining a suit for foreclosure,^^) but it was held that the mortgagor’s right 
of possession having been determined on tlie 17tJi February 1866, and the 
mortgagee’s right of suing for possession having been extinguished on the ex- 
piration of twelve years from that time, viz,, on the 17th February 1878,''^) such 
right was not revived by the subsequent creation of suits for foreclosure, and that 
the title of the transferee made tlirough the mortgagee, to sue the purchasers 
for possession of the mortgaged land was barred by time.(^' So where in a suit 
for foreclosure and possession under a deed of conditional sale, notice of fore- 
closure was issued under the Regulation, hut before the expiration of the year 
of grace, the Regulations were repealed by the Act, it was hold that the pro- 


(1) Hamcharan v. Hancharan, 7 G L.J., 
107; HiraMoti v Annoda, 7 C.L.J., 5oy; Han 
Nath V Hnjchnndra, G.W.N , 1‘2‘2 ; Modhu 
Sudan v. Kamini l.L R , 32 Cal , 1023: Mad- 
hab Chandra v Bejoy Chand, 4 G W.N., 674. 

(2) Fadmanabya v. Ranga, 6 I.C., 447 ; 
dispeniing from Yencatramana v. Giindaraya, 
l.L. R.. 81 Mad, 403; Anandavioffee v. 
Lakhi Chandra, J. L. R., 33 Gal , 329 on 
the ground that the disiiuction uoied in the 
text const quent upon the date of the lease 
was not considered. 

(9) Mofiz Sheikh v. Basiklal, 12 0 L J. 246. 

(4) Jatikar v. Mukemda, 14 O.L J., 369. 


(6) Art. 125, Sch. II, Act XV of lb77 fnow 
Act IX of 1908j. 

(6) Arc. 147, Sch. IT, Act XV of 1877 (now 
Act IX t f 1908). 

(7i Art. 135, Sch. II, Act XV of 1877 (now 
Act IX of 1908). 

I8) The title of the transferee had, it 
should be noted, arisen out of the " legal re- 
lation ” between him and bis vendor. See 
Srinath v. Khe Her Mohan, I, L. K , 16 Cal., 
693 i^Oli. H.C. 

(9) Art. 135, Sch. II, Act XV of 1877 (now 
Aot IX of 1908) ; Srinath v. Khetter Mohun, 
I.L.R , 16 Cal., 693 (701), P. 0. ; s. 60 post. 



24 


TRANSFER OF PROPERTY. 


Cb.2 


ceedings for foreclosure having been commenced under the Regulation, the 
effect of the noti'-e was to vest a right in the mortgaiiee which was saved by 
the clause under reference. Similarly in a suit on a usufructuary mo-tgage 
executed in 1878, the mortgagee’s suir. for sale of the mortgaged property was 
dismissed in accordance with the provisions of the A^t which disallowed a suit 
for refsovery of the debt or sale of the i>rooprty.(^* But the High Court, relying 
upon the clause, held that the provisions of the Act (fid not control the rights 
and liabilities of the iiarties, and a decree for the amount claimed and for sale 
of the mortgaged property was accordingly passed. 

33. Thus again on a hyp'^thecation-bond, da^ed 1870, which would, from 
its terms, cnnstitute a simple mortgage as defined in the Act, a question having 
arisen whether the suit w nild be g >verned by Art. 132 of the L mitar.ion Act 
as one “ to enforce payment of money charged upon immoveable property ” or 
by Art 147 which allowed sixty years, it was held that, though the transic- 
tions fell within the purview of one or the other of the two prescribed classes 
of incumbrance, the Act which, for the first time defined and contr idi-tinguished 
a “charge” from a mortgage and thereby sanctioned differ mt p riods of 
limitation could not retro-act so as to allow the larger period allow-^d only for 
“ mortgages ” which under the Act had assumed a new identity with distinctive 
incidents. “ Prior to the present Act the oblig ^r had only the rights of an 
ordinary debtor under a hypothefation deed. On the one hand he had no right 
of redemp'ion, whilst on the other hand the obligee had no power o£ sale as 
inherent in the contract. If the Courts ordered a sale they did so as it was 
the only mo 1e in which a charge could be enforce 1. Tnere is no doubt that 
this Act atTects the Act of Limitation as to mortgages executed sub equentlv 
to July 1882, but, as already remarked, it does so by crefting new rights and 
liabilities in the obligor and obligee with reference to those mortgages The 
diff’erence be'ween a mere pledge or hypothecation of land and mortgage of 
land was cleirlv recogniz'^d before the ActJ^' the term ‘ mortgage' being con- 
fined solely to describe rrans ictions in which some interest of the mortgagor 
in the lands wis trans ’’erred by the mortgage to the mortgagee, the absence of 
which was said to creite merely a oharge.^^l On a similar principle a decree- 
holder. who had obtain ’d a decree in 1880 against his ju Igment-debtor upon a 
mortgage-bond declaring his lien on the prop -rties hypothec ited and authoriz- 
ing their sale, was he'd enticed to execute his decree in soite of sections 67 
and 99 of the Act under which a fresh suit would have been necessary. The 
dficr'^e of 1880 having constituted a legal relation between the parties thereto, 
their rights and liabilities could not be affetited by the Act which was subse- 
quently ona to In a similar case the decree being obtained on the 20th 
November 1881, and the property attached in execution on the 9th March 1882, 
the order of sa'e being passed in the following month, the decree-holder was 


fl) Gitdhari v. Mt. Juf/ree, 2 0 P. L. R., 

130. 

(2) S. 00. po<if. 

(3) Nanu v. Unman T Tj R , 16 M^d., 335 
(333) ; Golabi v Rnc/hunath, 4 A W.N , 969. 

(4» Ahbav. Nanu, I. L R., 9 Mid., 218; 
followi'tg Mahammad v Chalkn, I L. R , 7 
All.. 190 ; Shihlal v Ganr/n, 1. L. R., 6 All., 
65', P.B ; Lallu v. Naran, T Tj.R , 6 Bom., 
719 : Dnvani v. llatna, T.u R., 6 Mid , 4 '7; 
oonfirmed in Rangasami v. Muttukumar- 
appa, T L R., 10 Mad., 509, F B. ; foi lowing 
Lallubhai v. Naran, I.L R., 6 Bom , 7I9; 


dis^enling from Shihlal v. Ganga Prasad^ 
I. L. R.. 6 All , 561 (654), F.B 

(5» Chetti V. Sundaram, 2 M H 0 R., 61 ; 
llangasami V, MuUtikumarappa, I.L.R., 10 
Mad , 509, F. B. 

(6) llangasami v. Muttukumarappat I. L. 
R., 10 Mid., 609 (613», F B 

(7) Dinetvdra v. Chandra Kishore, I L.R , 
12 PhI , 436* diflh'ngnishing Ganga Sahai 
V Kishen Sahai, T.L.R., 6 All , 262, on the 
ground “that the identic <1 Doint raised in 
this c^se was not that which whs raised io 
that CISC ’’ (p. 488). 
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hel^l entitled to sell under the order, which right he wouH have forf^^ite^l under 
section 99 if the Act had been retrospective.f^^ So. whe»e before the Act, the 
mortgagee obtained a money-decree against his mortgagor and in ex-^cuHon sold 
the mortgiged property which w^is imrchased by his con, and the mortgagor’s 
hnir-t thereupon sued for redemption and setting aside the sale as made in 
contravention of the provisions of section 99, it was held that the section could 
not invalidate a Silo held and sanc^ion^^d previously thereto But the result 
would have been different if the decree had been obtained after the Act came 
intj > operation, for then the liability, which section 99 attaches to thn mortgagee, 
would have disentitled him fmm bringing the property to sale “ otherwise tlian 
by instituting a suit under section 67 of the Act.”<3* The time fixed for rederno- 
tion in a decree r^assed before 1882, could not for a similar reason be enlarged 
as provided in section 93 Prior to the passing of the Act the doctrine of 
merger now enunciated in section 111 id) was not apnlied to leases. And so it 
was held that a putai interest could not merge in the zemindari interest if the 
two came into the same hands, hut in a case decided since the passing of the Act, 
the principle of merger was hold to be annlicihleto a piUnid>ir, although a 
putni lease is scarcely within the comprehension of the Act.^^) 


34 . Turning now to the second group of cases before classified, namely, 
12- S^ibseauent whicli the Pgal rdat’on is create^d snhmjmntlu to the 

coming into operation of ths Act, though arisin'j out of pre- 
existent rights, it is clear that the clause does not save them. 


legal relation. 


Thus the assignment of a mortgage-bond made^fter the Act ceme into operation 
would be govrtrned by its provisions, even though the mortgage-bond itself may 
have been executed before, '6' Similarly an assignment of a registered bond 
executed before the Act, after it came into force, would be subject to the rule 
laid down in Gliapter VEfl but an assignment anterior in date to passing 
of the Act would not be so subject.'^) In another case where the liability was 
incurred before the Act, the creditor sued under the Act claiming inte'est at the 
stipulated rate with direct! ms for sale in case of non-oavrinnt in six months. 
The mor^.gagors appealed to t'le Privy Council and contended that as the 
claim related to a transaction prior to the Act, section 86 was inapplicable, 
fa ling which the first (Jou't, which had exercised i^s discretion und3r section 
209 of the Code of C viJ Proc-'dure in reducing ^he rate from twelve to four ner 
cen'’-., was right, bub their Lordshios seemed to have inclined to the view tha*"', 
sill 56 the suit was filed af er the Act, a de ?re 0 un ier sections an I 88 of the 
A'st alio ving the ra e of interns"- provided by the m'»»*tgag9 up to the date of 
realizition coul I no*; hi impugied.^-^’ But the dicree was upheld UPon the 
groun 1 that, even if (he Act did not apply, the judicial fiisiretion given to 


(1) iy't7ra?Mjjpa v Somacharlii, T.Tj R , 19 
Mid., .SS-2 ; lollowing Dinendra Nath v. 
Chandra Kishore, I.L.R., l2Gal.,43S. 

(2; Hiisem V. Shankargiri, I. L. R , 23 
Bom., 1 19 ; expUiriirii^ Martandv. Dhondo^ 
I. L. R , 22 Horn., 624 

(3) S ^39, Kaveriv Ananthatf/a, T, L R., 
10 Mid., 129 ; Sathurayiian v. Muthasami T. 
L. R , 12 Mid.. 325 ; Diirgayua v. Anayitha^ 
I. L. R , 14 Mid., 74, exnlained in ^hiit 
not quite ncnuratelyl: Hu’teinv. Shankargiri, 
I. L. K., 23 Rom., 119 

(4) Chennaya v. Malkapa, I L. R.. 20 
Bom,, 279 ; Day v. Kelland, [1900] 2 Gh., 745. 

G. TP— 4 


Jibanfi v. Gookool Chmder I L. R., 
19 Oil. 760; GXoUmei in Promotho Nath 
V. Kali Prisana. I. D. R., 28 Oil-, 744 
(7601. 

(6i Lala Jngdcn v Bri} Behari, T D R.. 

Ci1 , 505 f508» : follow'd m Subhamal v. 
Venkatrnna, I. L R , 10 Mai , 289. 

(71 liathnasami v. Subramanya, I. D. R«, 
11 Mil ftR 

(8» Tiathnafiami v Subramanya, I. L. R , 
II Mad , 5R 69, 60). 

(9) Rameshwarv, I. L. R., 

Cal., 39 145), P. C. 
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Courts could not have been better exercised than in accordance with what 
the Legislature has slated to be the rule in suits of this kind, “and the Courts 
cannot have abetter guide to their discretion.”!^* 

36. Thirdly, where a decree is obtained after tlie Act in respect of a right 
8 b 11 nt created before it, the authorities appear to be unanimous in 
decree. ** favour of the applicability of the But this is not 

because it requires a decree to create a jural relation between 
the parties, for it is created by the contract, but rather because the proceed- 
ings under the Acr. ivlite to procedure which is always retrospective in its opera- 
tion.!^* Hence if the plaintiff applies in proper time, t e., before the trial, a suit 
for possession by a mortgagee under a deed of conditional sale may b > converted 
into one for foreclosure under the Acb,‘5/ if the Court is satisfied that all ihe 
proper parties are before it. This ushers in another question, which not infre- 
quently presents some practical difficulties in its application, as to what are 
the rules which affect vested rights as distinguished from those which merely 
affect procedure. It is indeed conceivable that the rules which immediately 
regulate the practice and procedure of the Courts, may also affect rights. 
Thus where the proceedings were commenced under the Eegularion and notice 
of foreclosure had been served on the mortgagor, and as against him the year of 
grace had expired, but in the suit for possession a third party, who liad purchase i 
the mortgaged property at an execution-sale and obtained possession before 
the commencement of the foreclosure proceedings and on whom the'necessary 
notice had not been served, intervened, it was held that, altfiough the procedure 
laid down in the Act would apply, but it shall be subject to the restriction that 
it should not “ affect any right or liability ” and that since the purchaser would 
have been entitled to a year’s notice under the repealed Eegulation, a decree 
passed in the terms of section 86 of the Act should bo drawn up, but substitut- 
ing “ one year ” for “ s>x months ” therein prescribed. (7) This case, 
however, came np for di'-cussion before the Bull Bench, !'') when it was opined 
by Garth, C.J., that the clause xvas not inrendcd to include rights depend- 
ing upon the procedure of Courts, for example, the right to notice, or to serve 
it in a particular way ; hut subsequently he acceded to the view laken bv the 
majority of the Court “ as tho balance < f co.ivenienoa would seem to he in 
favour of that view, ” which finally was that the provisions of tho Act were to 
apply to the foreclosure of a mortgage dated previous to the Act.‘*0) The case, 
where, during ihe lime limited by the notice given urner the Eegulation, the Act 
comes into lorce, is simpler, for the passing of the Act would not prevent such 
notice taking the legal effect provided for by the Eegulation. 


(1) Per Lord Hobhou«»e in liameshwar v. 
Mahomed, 1. L. K , ‘ 2 b Cal., 39 i4f)). P. (J. ; 
Kadir Moulin v Nepean, 1 . L. R , ‘26 Cal., i, 
P. C. 

( 2 ) Kaveri v. Ananthapya, 1 L. R., 10 
Mhci.. 1‘2'J ; Duigayya v. Anantha, I. L. R , 
14 Mad.. 74. 

(W) 6rinath v. Khetfcr Mnhun, I. L R., 
16 C«l., 693 (701J, P. C. 

(4) ‘•Nosuitcir ha*! any vefifed interest in 
tbe rourse of procedure. ” Per MeHieb, L. J., 
in Republic of Costi R>ca v. Erlmger, 3 
Ch. L., b9 ; Warner v. Murdoch, 4 Cb, D., 
750 ; Wright v. Hale, 30 L. J. Exch., 40 ; see 
cases cited supra. 


( 6 ) Hitla V. LnlH, T. L. R., 8 All., 388; 
Pufgnsh V. Moh bir, I. L. R., 11 Cal , 58*2 
(ovt-rrulnd on Mnnrher point in) Bhab isnn- 
dariv Hohhnl, I L.R.. 1‘2 Gal., 533 

( 6 * Duma v Nnthni, I L.R , 13 Cal., 60 

(7) Pergash v. Mahabir, I. L. R., 11 Cal., 
53‘2. 

(81 Bhobo Sund'iri Rakhal Chunder,\, 
L. R.. 1‘2C«1., 683, P. B. 

(9; 8 2, cl. Ic). 

( 10 ) Bhobo Sundiriv. Rakhnl Chunder, I. 
L R , 12 ('al , 583, F. B ; following Ounqa 
Sahai v Kshen, I. L R.. 6 All., 262. F. B. 
(Ill Ba\jnath v. Sheobirnn, 14 A. W. N., 
2 ; Gokul aingh v. Brijlah 6 A. W. N., 130. 
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36. One cannot help regretting that the language of the danse is by no 
means clear. On the other hand, its words are so vague and indefinite that 
one almost despairs of trying to interpret them.^ 2 ) 

37. Right, Liability, Relief. — The question whether the provisions 

of the Kegulation as to the time within which the moitgagor could redeem and 
the corresponding rrovisions of the Act are provisions affecting right, or are 
merely nroxis’ons of t-rocedure, is material for the purnose of consitlr^rmg the 
question as to the retrospect! \ ity of the Act. For if the former, ihe clause saves 
its provisions, but not so, if the latter. The solution of the question depends 
upon wl'jHt is comprehended in the terms “rights,” “ liability ” and “ relief ” as 
used in the clause. It is, thereiore, necessary to asceitain what, in strictness 
of language, is the right of the mortgagor, what is his liahilitx, and what is the 
relief in respect of such rigl^t or liability. Clearly the right of the mortgagor is 
to have r ack his property on payment of the mortg»ige deb\ The liability 
of the mortgagor is to have his property sold or foreclosed. The relief 
in respect of the mortgagor’s right is ihe recon voyri nee or giving back 
of his property to him. The relief in respect of the mortgagee’s right 
(which is equivalent to the mortgagor’s liability) is the payment of 
the mortgage-money, or, in case of non-payment, the foreclosure of the 
mortgagor’s equity of redemption. “There is,” observed Trevelyan. J., “a 
dear distinction between relief and the mode or urocedure. for obtaining such 
relief. T»e relief remains unaffected by the change of the procedure. The 
rights and liabiliiies of the mortgagor and mortgage-j and the relief in respect of 
sui-h rights and liabilities, are the same under the Transfer of Property Act as 
they were before. A different procedure for enforcing suen rights and obtaining 
such relief has, however, been ad jpted. The iirocediire tor enforcing a right is 
no portion of that right, nor does it alter or affect it So far then as the 

quesiion of rebels and procedure is concerned, the Act would apply eciuilly to 
transactions entond into before it came into operation.'^) 

The right of repurchase conferred on pe sons whose immoveable property 
has been soM by section 310 A of the Code is, h )vv 0 vor, more than a mere matter 
of procedure and must ha regarded as saved by tho » liuse.l^^ 

38. Transfer by operation of Law.— Not only are the transfers by 
operation of law not governed by this Act, wh’ch ts, as stated in the preamble, 
avowedly enacred “ to define and amend certain pans of tlie law relating to the 
transfer of property by act of parties,” but many transfers inter partes and a 
transfer by succession are not dealt with i herein. A transfer by operation of 
law may take place in various ways, e.f/., on insolvency, forfeiture, or sale in exe- 
cution of a riecne And since the clause expressly exempts such transfers, a 
registered conveyance is not necessary to give validity to them. (7) The question 
whetdier a transfer is by act of parties or is one effr cted by operation of law is 
usually not a matter of difficulty, for transfers by oueration of law are governed 
by a well-defined set of rules to which transfers made under tlie Act are not 


(1) Per WilKon, J, in Bhobo Sundnri v, 
Bnkhnl Cht(ndet\ I. L, R., Cal., 58;3(586:. 

P. D. 

(‘-i) J6., p. 686. 

(3) Per Trevelyan, -T , in Bhobo Siindnri 
V. Bnkhnl Chwider^ I L. R., 15i Cal., S'- 3 
(689), P. B. ; following Ounga Snliai v. Kishen 
Sahai, I. L. R , 6 All., 262, P. B. 


(4) Mnta Din v. Kaziin Husnin, I. L R,, 
13 All , ‘iS^, F. B. ; Gunga Sohat v. Kishen 
Sfihni, 4 A. W. N., 79. 

(6i Malikarjunrdny TAngnmurti, 1-1j, R., 
26 244 «276), F. B. 

(6i Kishort Lnl v. Krishna, 5 I C., 600 602/. 
{!) Baloji V. Dojiba, 2 C. P. L. R., 137. 
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ordinarily subject. But where a tran^^f^, in order to be valid, is required to be 
sanctioned by the Court, it may be a question whether it fell within the first 
class of transfer treated of by the Ac*’, or wirhin the danse hereby exempted. 
Thus where in the cour-e of the wind pg up of a company the otficial liquidator, 
with the sanction of the Courr, soi l by auction the remainder of a lease for a 
lono term 6f years reserving a rent, but no written assignmf*nt was ever execut- 
ed, Hiid I lie question was whether the lease was invalid because not in writing 
and registered as required by seition 107 of the Act, or whether it fell 
within the clause, the Court observed : “Ic is undoubted that every thing 
was done to make him assignee of trie lesse unle^^s the case comes within the 
Transfer of Property Act. It is by no means easy to say whether or not the 
sale in the nresent case was within the meaning of section 2 {d) of that Act, a 
transfer by or in execution of an order of a Court of competent jurisdiction. 
Certainly without the order sanctioning the sale the defendant would have got 
no title from the ollicial liquidator. In one sense it might be considered that 
tbe transfer in question was in execution of the order whioh was mate.”(^) It 
can scarcely be sa d that a transfer which is sanctioned by the Court is made by 
or in execution of its order. It may be that the sanction required is a mere 
formality or that it is necessary in order to safeguard the interests of the public, 
but would these facts alone take the transfer out of the operation of the Act ? 

39. The clause leaves intact tbe following species of transfer : — 

(i) Sale made under section 57. 

(ii) Law relating to mortgages of immoveable property and charges, con- 
tained in Chapter IV, and which would thus equally apply to mortgages and 
charges created by operation of law. 

(iii) A transfer made by a Court of incompetent jurisdiction would obviously 
be governed bv the Act. 

(iy) Hindus, Mahomedans and Buddhists would all be governed by the Act, 
but are not subject to the rules contained in Chapter II in so far as they may 
be inconsistent with the rules of their own personal laws. An analogous pro- 
vision furthei exempts Mahomedans from the rules contained in Chapter 
VII relating to gifts, and save as provid ‘d in section 123 Hindus and Buddhists 
are likewise exempted from the provisions of that Chapter. 

40. "Who are the Hindus — Although the term “ Hindu ” is popularly 
understood to comprise only such people as follow the Hindu religion or rather 
its ceremonial ob-^ei vances. a wider class of people are subject to Hindu law. 
And while it may be trulv said of a Hindu — nasciter non fit, still it is often 
difficult to reconcile the juristic conception of tlie term with irs popular notion. 
Persons who would he unequivocally repudiaed as non-Hindus have fora time 
immemoriHl been following Hindu law though not Hindu religion. It is not 
therefore essont ally necessary that a follower of Hindu law shoulJ be a Hindu 
in the popuLr acceptation of the term. Ku^chi Memons who are Mahome- 
dans by religion, Jains (^1 who are dissenters from Hinduism, Mohsalam 


(1> Per Efipp, C.J.. and Tvrrell, J., in 
Prasnd V. Bnij Nnth, I. L R , 1 AIL, 176 
(2 1 S. 129. 2>0!it. 

<3) Mnosa Haji v Hnji Abdul, T. L. R., 30 
Bom , 197 (20* i; HaJi Saboov. Ally MaJwm- 
ed, T. L. R., 30 Rom , 270; Ashahai v. Tyeb 
Haji, T, L R., 9 Rrm . Ii5 ; Abdul Cadur 
V. Turner, I. L. R.. 9 Bom., 168, but see In 


re Tsmael, T. L. R., 6 Bom., 452 ; Abdul v. 
Hamid, 5 Rnm. L. R 1010 
(4> Lalln Mahabeer v. Kundun Koonr, 8 
W. R., 116 ; Ckotay LaH v Chunno* L'dl, 
I, Tj. R., 4 Cal., 744; Bachehi v. Makhan 
hall. T.L.R , 3 All . 56 ; Bukhab v. 
Chunilal, T. L R , 16 Bom , 347 ; Mandit 
Koer V. Phool Chand, 2 C. W. N., 164, 
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Girasias 0) who were originally Eaji^fc Hindus subsequently converted to 
Mahomedanism, Nihangs who belong to the brotherhood of celibates, *2) SadhsW 
and Sikhs, and even Suni Borah Mahomed ms, are all prima facie 
governed by the Hindu law in masters of suoce'^sion and inheritance. 
And a low caste Hindu does not cease to belong to his caste merely because 
be has been converted to Mahomedanism or Christianity, unless he has 
abandoned his caste, that is, its ceremonials, customs, manners, moral 
standards and ideals. The question of abandonment is onp of fact and 
may be proved by the adoption o? the moral stan Ja»ds of Christianity, instt'ad 
of those of his caste, his assimilation of his ideas to tho^e of the Ohriistian 
community which he joins, acceptance on his part of the authority of his 
pastors and teachers, in place of that of the tieadman of the caste, his 
abstention from the distinctive meetings and ceremonials of the cas^e or other 
similar circumstances incontestably shewing renunciation of the cas’e.(®^ A 
man does not cease to be a Hindu if he takes heef or eats food cooked by 
Mahomedans, Christians and low caste cooks or follows other heterodox practices. 
The result, is not a renunciation of religion, but at most the infliction of a 
social punishment. A non- Hindu may become a Brahmo, and a Brahmo 
therefore need not be a Hindu, and a Hindu may become a Brahmo and need 
not cease to be a Hindu. Before a man can bo declared to have censed to bo a 
Hindu by adopting another faith the fact of his conversion ou^^ht to be provfd. 
If a Hindu has an admiration for the tenets of Christianity and attends 
Church service, he does not cease to be a Hindu : and his personal law does 
not cease to be binding on liim without baptism A declaration by a Brahmo 
under Act III of 1872, which provides for the civil marsiag'S of persons other 
than Hindus, Jains, Sikhs, Christians, Buddhists and Mahomedans does not 
make a man a non-Hindu. ('^) 

41 . In the absence of any custom to the contrary, or of any satisfactory 
evidence to show what form of Hindu law they have adouted, 
governed^* members of a family who have adopted theHindu religion 

are governed by the school ofHindu 1 ^ w in force in the locality 
where they reside. Thus in the absence of all evidence to the contrary a Hindu 
must be considered to be governed by the Mitakshara law where it prevails. 

In the Uniteii(^^’) anil Central Provinces, in the Southern(li) and Western India(^2) 
the Mitakshara is the leading authority, while Dayabhaga is the leading authority 
in Bengal. And if the doctrines of the Mitakshara are paramount, as in the 

(\) Fntesnngji 'V. Kuvar Barisangji, I. L Mad., ‘271; In re Nabbi Sahib, I L. R., 6 
Em 20 Born., !«!. M^d , 247 ; observed upon Qhosal v. GIiosjlI, 

(2) Sooruj Koomarv. Mnhndeo. 3 N. W. 8 Bom L. K., 770. 

P. H. 0. li., 50; Collector of Dacca v. Jngab (7) Bhagican Koer v. Bose, I. L. R., 31 
Chunder, J. L. R , 2W Cal., 608. See on Cal., 11 P. 0 ; of Kusuni Kumari v. 
Qossrtin’s generally Steele on iho Law and Satga Banjan, I. L. R , 30 ChI., 999 (1009; ; 
Custom of Hindu Caetes, App. B, p. 433. Ghosalv Ghosal, I. L. R., 31 Bom , 25. 

The order follow Hindu law generally, lb,, (8; Fanuidra v. Rajeswar, I. L R , 11 
p. 136. Oal , 1G.3, I’. C. ; Ram Das v. Chandra 

(8) Gopi Chand v. Sujan Kuar, I. L. R., 8 Dassia. I. L. R., 20 Cal., 409 
All., 646. »9i Jugo v Kurun Singh, 22 W. R., 341, 

14) Smf/Zi V. (1900; P. R. Cir , (10) Bachebi v Makhan Lai, 1. L. R., 3 

No. 79. All., 65. 

16) Bai Baiji v, Bai Santok, I. L. R., 20 (11) Logm v. Princess Victoria. 1 I. J. O, 

Bom., 63. S.. 109. 

(6) Abraham V, Abraham, 9 M I. A., 395 I12) Krishnaji v. Pandurang, I. L. R., 1^ 

(239); Gajnpathiv. Sri Gojapnthi, 14 W. R., Bom., 65. 

88, P. 0. ; Rattigudu v. Konda, 1. L. R., 24 
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Eitnagiri District, though forming parji of the Mar^,tha country where the 
Mayuka has gained the eminent; position, it is still a second iry authority.(0 
Indeed in the Maratha c mntry the Mitakshara is the principal authority upon 
Hindu law; but since usage has sanctioned re^'erence to the Mavuka, the 
former may, in doubfclul cases, be construed m the light of the latter.*'-^' 

Hindu law in so far as it differs from the provisions of the ensuing 
sections, will be found sat out under the appropriate sections. 

42. Mahomedan Law. — Although Mahomedan law, pure and simple, 

is a part of the Mahomedan religion, itd^es not necessarily bind only those 
who he’ong to that creed. The inbimatn co inecbion between law and religion 
in the Mahomedan faith no doubt justifiis the presumption that converts to 
that faith, apirt from anv evidence of custom which the community may, 
since their conversion, have voluntarily imp ^s-^d u )on themselves, woull be 
governed by Mahcunedan law.<4) jg ^o means true that all Miho- 

medans must needs be bound by it. For in the case of a convert it has been 
laid down that “ it must be teathered from the course of conduct by whit law 
he intends to be governed.” And in the case of Cutchi Memons and 
Khojas '^) it is settled law that, in the absence of evidence to the contrary, the 
Hindu and not tlio Mahomedan law is applicable to them in matters relating 
to property, inheritance and succession. 

Similarly Mahomedan Rajputs, known as Bandas in Ludliianaand Malaka 
in the Puniah, are governed by Customary law. For example, a person of this 
tribe can, on the one hand, ti’ansfer his self-acquired immoveable property by 
gift to his daughter, which would not be permitted by the Mahomedan law, 
while, on the other hand, the rule that accretions from ancestral property are 
themselves ancestral is one of Hindu law and cannot he applied to them.<8) 

43. Mahomedan law derives its authority from the Koran and the say- 
ings of the Prophet handed down by his descendants and disciples. But all 
Maliomedans do not follow and do not profess to be hound by tlie same Code. 
For out of the two great sects, the Shiahs and Sunnis, which divide the Maho- 
medan world, have sprung up two distinct systems of law both professing to 
follow tlie Koran hut diverging upon the supplementary principles handed down 
by tradition. The two sects again are sub-divided into several schools, the 
doctrinal and legal differences among whom are so great as to form extremely 
complex systems which have no binding force beyond the clans to which they 
appeal. “ Though the Mahomedan law purports to he founded essentially on 
the Koran, most of the rules and principles which now regulate the lives of 
Modems are not to he found there. It und mbteily contains the germ^ of the 
fundamental principles which regulate the various relations of life; the religious, 
civil, and criminal laws which provide for the constitution and continuance of 


(1) Ball I I'^hna Y. Lakshmayi, T. L. R., 14 
Boni., 605 ; Jaiilci Bat v. Bundra^ I. L, R., 
14 Bom., 6i‘2 

(2) Vinaijak v. LaksJnmbai, T. L. R., I 
Bom , IIS ; Bhatjirathcbai v. Kahnujirar^ 
I, L. R , 11 Bom , 2s.*) 

(3i M'lhomed v. Haji Ahmed, I. Jj. R., 10 

Bom., 1 (ID. 

(4) Abraham V. Abraham, 9 M. T. A., 195 
(243) ; / Buksh v. fjkarum Singh. 10 

511 (537) ; Mahomed y. Haji Ahmed, 

I. L. R.. 10 Bom., 1 (10). 


(5) Abraham Y. Abrihim, 9 M. I A., 195 
(243); Soorendromth v. Mt Heeramonnee, 
12M. T. A., 81 ; Neelkisto v. Beer Chunder, 
12 M. I A.. 523. 

(6) Ashnbai v. Tyeb IT iji, I L.R , 9 Bom., 
115 ; Mahomed v. Hiji Ahmed, I. L. R., JO 
Bom., I (l‘2). 

(71 ShivjLY. Datu, 12 B. H 0. R. (A.C.), 
28 1; Itishid v. Sherhanoo, 6 Bom. L. R., 
874, 

(8) N'lwab-ud dm v. Mt, Kmii, ( 1 4 ^ 00 ) 
P. R.. 12. 
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the body politic ; and even of political rules and social economy. The absence 
of a systematic arrangement, which has frequently been considered as its 
greatest defect, is eKplaine I by the circumstance that it was grtduallv built up 
during the lifetime of the Prophet. The moral principles ani the legal rules, 
which make up the work, were enunciated, not simult meously as a completed 
code of law but in accordance with the exigencies of the moment and the piss- 
ing requirements of each special ca^einth^ mi ist of a simple and primitive 
society.”^') The Shiahs and Sunnis then have their own separate codes of law, 
an i a Shiah, alopting the Sunni persuasion, would subject himself to the Sunni 
law. So a H inafi be coming a Shafeite or an Akbhari becoming an Usuli would 
be governed by the Sha’eite or Usuli principles, as the case may b 0 .(^^ Where 
by writers of the highest authority on f^e law of a pirticular S'’ct, a point of 
liw is admittel to be doubtful, it is to be decided in accordance with the practice 
of the courts. 

44. Farsis. — Parsis are neither Hinflus nor Mahomedans but form a 
sect by themselves, and in the absence of any specific law applicable to them in 
the mofussil, the rule of justice equity and goo 1 conscience is the rule to be 
observed,!^! which har been interpreted to mean tbe practice of the Courts 
of Equity in Englan-i wi'.h rlec 0 ss^,ry modifications.'^) The Statute of Frauds 
was accordingly held to applv to Parsis in India, *7) but not the rule against 
perpetuities, wbicn being a law of property or tenur-i based on feudal considera- 
tions was jiot a rule of equity which could extend beyond its territorial opera- 
tion. 

46. Buddhist Law. — Buddhism at one time the paramount religion 
of British India, is now confined only to its outskirts, Barmih and Ceylon. 
Tho Act has not been yet extended to the whole of British Barm ih Ceylon 
is out of British India, and as such outside the operation of tho Act. •Buddhi'.t 
law is contained in the DhavimathaU ot Menu Kyay, Manoo Womiani which, 
while recognizing the authority of differs from the great Hin lu lawgiver 

on muny points. Of the Buddhist law-books Msmi Kij^nj is considered in 
Burmih to be a book of paramount au.hority <‘^) Thus a purchaser of a debt 
sold in execution was held not to be affected by section 135 of the Act before 

its amendment.f'O) 

46. Principle of Saving Personal Laws. - The policy of preserv- 
ing the nersonal laws of the people of the country has always beei recognized 
by the British Government, and which was definitely assured to the n by an Act 
of Parliament passed to declare tho powers of the Sunrome Court at Calcutta 
which provided that “ inheritance and succession t > lands, rents and goo Is and 
all matters of contract and dealing between party and party, shall be determined 
in the case of Mahomedans by cue laws and usages of Mahom )dans, and in the 
case of Gentus by the laws and usages of Gentus, and when only one of the 

(l) Ameer Ali, Mahomedan Law, I. 8. R., 100 ; N'Wroji v. Rogers, 4 B H 0. R., 1. 

<2) Ib , I, 31. {6i 29 Car 11. o 3. 

(d> Daim V. Asoohi. Bebee, 2 N. W. P. H. *7) Bai Mancckhai v- Bai Merh'ii, I L R-, 

0. R , .StiO. For dtff^renoe amongst the juris- 6 Bora.. 36S. 

see Abdul Knd^r V. daZma, I.L.R., (8) Mithibaiv. Limiji I L. R., 5 Bom., 

8 All., 149. 606, o 1. L. R , 6 Bom., 151 ; Fardunji 

(4) Mithibu V. Limji, I. L. R., 5 Bom., v. Banaji, T. L. R., 22 Bom., S65. 

606; Jehingir V. Perozbii, I.li.R , 11 Bom.. (9) Woiuig Tso v. Mah Htabh^ I. L, R., 

1 (4'; Shipurji v. Dossabhoy, I. L. R., 30 19 Cal., 425 (477). 

Bom , 369. (10) Krishnan v, Perachan, I. L, R., 15 

(5) Manch'xrsha v. Kamruivsa, 5 B. H. 0. Mad., 383* 
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parties shall be a Mahomedfin or Gentu, by tue laws and usages of the defend- 
ant8.”'il The Courts at Bombay and Madras were similarly enjoinel by a 
statute subsequently enacted. The provisions of these statutes have been 
repeatedly re-enunciated in Uter enactments passe 1 both in E igland and this 
country, and now undarlie all Acts relating no dnuositi ms of Drop 0 rty.(^' Bub 
these provisions, making as they do exceptions to the general law, must be 
strictly confined in their extent to the suhjeer.s in resuect of wmch the personal 
law of the parties is to be applicable. As has been antly observed by Peico ?k, 
C.J. “ The Mahomedan Uw is not* the law of British India. It is only the 
law so far as the laws of Indfa have directed it to be observed. 4; The same 
view was taken by Holloway, C. J., who said : “ The Mahornedan law bin Is 

Mahomedans no more than others exceot in the matters to wh ch it is declared 
applicable It is then law because of its rec-‘ption as one of our sources of law 
in the matter to which it applies; where, however, non so received, it can only 
be prevailing law because consistent, with equity and gDod conscience.” 1^1 

47 . Himlu and Mahornedan laws then do nob of their own force govern 
.the relations between parties, and an Act which does not save them would 
inevitanly repeal any rule contained therein and inconsiscent therewith. *6) 
The Law Commissioners seem to have taken a different view, for they observe : 
“Hindu and Mahomelan law derive their authority respectively from the 
Hindu and Mah ornedan religion. It follows that, as a British Legislature 
cannot make Mahom-^dan or Hindu religion, so neither can it make Mihomedan 
or Hindu law. A code of Mahornedan law, or a digest of any part of thaihlaw, 
if it were enacted as such by the Legisl.itive Council of In lia, would not be 
entitled to be regarde i by Manomedans as the very law itself, but merely as an 
expression of law, which possibly might be in(3orrect.”('^l Further on they 
observe: — “ The Privy Council has already ruled that estates cannot be created 
by Hindu’s in contravention of the principles which un lerlie the Thellusson 
Act, or subject to conditions which are void for repugnancy. The rules 
contained in sections 10 to 35 impugn, as far as our experience goes, no rule 
or practice of Hindus or Mahomedans or other sects recognized in India as 
enjoying spocal person il laws, unless it may be tne now obsolete practice 
among the Mahomed ms of devoting property bo the family of a parr.icular 
saint. But to avoid any disturbano of rights enjoyed under personal laws 
sufficient provision is made by the Bill.”ty^ This clause in the Bill was 
insertel at the instance of Maharaja Jotindro M jhan Tagore, and the effect of 
the insertion of this cl mss in the Act is to leave the decision in the Tagore 
case intact. t^) The rule laid down in the Tagore case, however, in nowise 
differs from the provisions of the Act, and the exception was made out of 


(1) 21 Goo. ITT, c. 71, the preamble of 
vrhich htatnii th.ib the inhahicantH sh )uld be 
maititairu d H!id protected in the enjoyments 
of all their ancient laws, unage^, rights and 
privil' ge.s ” 

(2) 37 G o. TIT. c. 14 ^ 

(3| Zolwroodeen v fifihiroollah, W. R. 
(9 ap 1H7; Muzhar Ah v Budh Singh, 
I.L.R., 7 All 297 F B ; Yusuf Ah v. 

Collector of Tippernh, 1. L. H , 9 Cal., 138 
(141). 

(4) Shaikh Kudratulla v. Mahini Mohan, 
4 B. L R , 131 (ir.9 , F. B. 

(6) Ibrahim v Muni, 6 M.H.G.R., 26 (31) ; 
followed in AlaU Koya v. Mussa^ I. L. R., 


24 Mad., 513 (520). To the 8»ime effect 
Gobind Dayal v. Inayatullah,, I. L. R., 7 
All., 775 iHiS). P. B 

i6) Per Law Gommispioners’ Report, 
1879, p. 28. 

(7) First Report, p. 60. This view has 
been cited with approval by Holland in bis 

Jurisprudence,” but is hardly consistent 
with his dehnition of law, which be defines 
to be the will of the Sovereign. 

(8) Ibid. 

(9) Jotmdra Mohan Tagore v. O mendra 
Mohan Tagore, and vice versa, 9 B. L. R., 
877. P. G. 
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deference r>o the wisben of the India.n members, who oontended that the decisions 
of the Privy Council “were n)t only based upon erroneous oon-tiu tions of* 
their law« but were a so opposed t) tne rulinge of equallv biph authoni.i s of an 
anterior period." It was suggested that by giving sanction 'by a legislative Ast 
to an interpretatioi which may be subsequently upsjt by later dscis'ons. the 
Hindu community would i;e gr'-atly pr-iudiced.('> It may bo remarked that 
the rule as laid down originally by the Privy Council has nob yet in any way 
been overruled or modified. A full discussion on the effect of the T.igjra case 
will be found in the ensuing commentary. 

48. Crown Grants Exempted.— By the Crown Grants Act, 1895,(2) 
all grants and gifts made by or on behalf of the Crown are exempts i from the 
provisions of this Act, and “ all provisions, restrictions, conditions and imita ions 
ever contained in any such grant or transfer as aforesaid shall be vilid and rake 
eff^-iCb accjr*ling bo tlivjir ten r, anv rii’e of law, s-^atute or enic m njt uf the 
Legislature to the contrary n itvvithstanding.’h^) jg eoa-t ‘d so as to 

be operative retrospectively, and would therefore apply to transfers mad j equally* 
before or after the Act.^^1 Its provisions are given below : — , 

ACT NO. XV OF 1895. 

An Act to explain the Transfer of Property Ant, 1882, so far as relates to 
grants from the Groion, and to remove certain doubts as to the Powers of the 
Crown in relation to such grants, 

WHKRlilAS doubts have arisen as to the extent and operation of the Trans- 
fer of Property Act (IV of 1882), and as to the power of the Cro'-vn to imoose 
limitations and restrictions upon grants and other transfers of land made by 


(1) See speech of Mahiraji Jotindra M**- 
hau T.tgore at the toiio of the passing of the 
Act. (See Appendix.) 

(2) Act XV of 1896. 

(3) Jb,, s 2. 

(4) The object and scope of this Act was 
explaii^ed by Sir Aloxand^■r Miller in his speech 
before the LegisUtive Council on the lOth 
October 1895, in th (2 f«illovvii)g wirds ; - 

“As I have jiisb exobi’n^d, I have one or 
two small amendments ti mtke. The first 
is an addition to the title of the Bill. It was 
pnint-^d out in on^ of the p^po'^s thac whore- 
asthe title O'jly ro^erre 1 1 > • he Transfe' of Pro- 
perty Act, the substantive provisions of the 
Bill went further and dealt with Cnwu grants 
generally, and got nd of a possible restrie ion 
on the part of the common law on the power 
of the Crown to create new estates. Accord- 
inglv I wish tn propose to add to the title the 
words ‘ and to remove certain doubia as to 
the power of the Crown in relation to such 
grants.’ That will show that the Bill is not 
confined to the Transfer of Property Act, 
but relate.^ to all Crown grants, and deals 
with certain limitations supposed to be im- 
posed otherwise than by that Act. Then, as 
incidental to that, in the preamble to the 
Bill it is desirable after ’ 1882,’ that the fol- 
lowing words be added ‘ and as to the power 
of the Grown, to impose limitations and 
restrictions upon grants and other transfers 

G, TP— 6 


of land mudo by it or under >t» auihority. 
That is merely .i similar amendment to carry 
out the proposed alteration to thi* ti le. Then 
1 thought iD better, on considera ion, for the 
purpose of emphasising that this is a general 
Bill and not merely confined to he Transfer 
of PrDperty Act. that s 2 sh uid be alt'^red 
into rs. 2 and 3, the sub-s c ion numbers 
being omitted. By this -irraiigfMnent what 
IS now sut) section (2) will be -ome s. 3 hb a^ 
generi.1 provi-^ion and not limn-'d bv re- 
ference to tne previous sub-^eCllon Then 
m s. 2, as iG will then stan.i, it. has been 
suggesGcd that the words ‘ grant nr transfer 
of land ’ in the fourth and fi.ih lines would 
look as if a grant was not a iransfer, and 
that a concoivabjp difficult}' might nri-e in 
the case of the grant of leises, anl therefore, 
1 purpose to add after the woms ’grant or’ 
the word ‘ other ’ to show ih^t every grant 
or instrument whereby land is convened 
from one parson to another is a transfer. 
Finally in the fourth line of whit will now 
become .s. 3 if these amendments are passed, 

1 have to mive that after the wr>rd * law ’ 
the word ‘ statute ’ be inserted. One of the 
Judicial Commissioners suggested that the 
expression * enactment of the Irgslaiure’ 
might be considered so as dol to apply to 
Fnglish statutes — suoh as the Sttfurcs of 
Uses and Wills which presum ibly affect, all 
British land in the hands of European British 
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ib or undgr authority, and it i^expadient to remove such doubts ; it is hereby 
enacted as follows : — 

1. (1) This Act may bo called the Oown Grants Act. 1895. 

(2) Ib extends to the whole of British India ; and 

(3) It shall come into force at once. 

Nothing in the Transfer of Property Act (IV of 1882) contained shall 
apply orb^ deemed ever to have applied to any grant or 
other transfer of land or of any interest therein heretofore 
made or hereafter to be made by or on behalf of Her 
Majesty the Queen -Empress, her heirs or successors, or by 
or on behalf oi the Secretary of State for India in Council 
to, or in favour of, any person whomsoever; but every such grant and transfer 
shall be construed and take effer^t as if the said Act ha 1 not been passed. 

3. All provisions, restrictions, conditions and liminabions ever contained 
in any such grant or transfer as aforesaid shall be valid and 
taiki eff°cfc^i?oordin^ effect according to their tenor, any rule of law, statute 

to fchoir tenor. enactment of the Legislature to the contrary notwith- 

standing. 


Title, extent and 
eoniinencement. ■ 


2 . 


Transfer of Pro- 
perty Act, 1882. not 
to apply to Grown 
grants. 


49. Principle of the Crown Grants Act. — The object of this Act 
is to provide for the interpretation of contracts of transfer according to their 
natural tenor. Tlie Act is enacted to have retrospective operation, and it was 
therefore held to control a grant made in 1861, the Privy Council having held 
that by force of section 3 of that Act the Ooveinment must be deemed to possess 
power to divert the regular line of succession by an executive Act making 
succession follow the rule of primogeniture. In another ease it has been hold 
that sectiop 2 of the Grown Grants Act does not render all the provisions of this 
Act inapplicable to lands held under grants from the Crown, but the meaning of 
the section is that when the Court is called upon to construe an instrument 
granting land by the Crown, it shall construe such grants irrespective of the pro- 
visions of this Act. For example, a provision in the instrument restraining alien- 
ation by the grantee or his representatives would be valid under section 3 of 
the Crown Grants Act, notwithstanding the provisions of the Transfer of Pro- 
perty Act.^'"^ But it is competent to a decree-holder in execution of his decree 
upon a mortgage to sell property affected by such grant In construing 
however, these contracts “ upon a question of the meaning of words, the same 
rules of Common sense and justice must apply, whether the subject-matter of 
construction bo a grant from r.he Crown or from a subject. ’’(^t Itj construing a 
Crown grant it is therefore “ always a question of intention to bo collected from 
the language used with reference to the surrounding circumstances Nor 

does the fact that the grant emanates from tlie (Tovernmpr)t exempt it from 


.subjoois, and that it would be better to 
insert the word ‘ptp.tuie,’ which would 
clearly accord with onr cstablishe l nomen- 
clature and would Ipftv-i th<' oxpreflsion ‘ an 
enactment of the logi'=.| ir,ure ’ to apply to the 
Indian Acts, and I pn.pf^i to insert it aceord- 

iuglv” 

(J) For the mean me of this clsiuse, see 
SJieo Singh V Htvghultaa^ Knmrar, T. tj. R., 
27 All., 6:14 <658), P. C. 
l(2) ShiBo Sioigh v. liaglij^hans Kiniinai , T. 

‘658). P. C. , 


^3) Dost Molioiiniiad v. limik of I pper 
Imho, 3 A. T.. J R., 129 

(4 1 Dost Mohammad v. Bank of Upper 
huUa, 3 A. L. J. R., 129, .s. c., on rnotiuD for 
leave tn appeal to P. C . 3 A.Li.J.R., 628 
(5) Per Westrnpp, C.J., in Conservator 
V. Nagardas, B. P. J. (1876), i 30; followed 
In re Aiitaji. 1. B R , 18 Bom , 676; Dadoba 
V. Collector, 3 Bom. Tj. R , 603 10*20), 

<6) Conscivatoi v. Nagardas, B P J. (1875), 
2.80. 
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being subjeob to the ordinar^^ rules applicable to contracts.(^) Thus the Govern- 
meot hai| been held to be as much bound by the equitable rules of estoppel as 
would be any other person. For instance, where it sells a plot of land 
stipulating that it ** will be assessed at the rate of nine pies per square yard 
per annum/' it could not thereafter raise the assessment on the ground that 
the enhancement was justified by an Act, the terms of which must have been 
well known to the purchaser.(3) (§ 69). 

60. Crown Grants Act v. Transfer of Property.— It will be seen 
from the Preamble that the object of the Crown Grants Act was to make it clear 
that the Crown had power “ to impose limitations and restrictions upon grants 
and other transfers of land made by it or under its authority/' and not to confer 
anv new power upon it. If the latter had been the object, or were in effect the 
case, it would have required an Act of Parliament, since the Indian Legislature 
being subordinate to Parliament, it could not alter the powers of the Grown and 
tiius alter the English constitution, and if its language have that effect it would 
be ultra vires into which the Municipal Courts have jurisdiction to inquire. As 
was observed by Sir Lawrence Jenkins. C.J. “It is a legitimate subject of discus-* 
sion in this Court, for the Governor of this Presidency in Council is a subordi- 
nate Legislature, whose amhorifcy in the way of law-making is subject to and 
dependent upon the Ads of Parliament, from which their legislative powers are 
derived, so that we have the right, and are charge 1 with the dubv, of deciding 
judicially,* whether the impugned legislation is within the scope of its author- 
ity " (“*) The Act must then be understooil as enacr-ed merely “ to remove certain 
doubts as to the powers of the Crown in relation to such grants." Such doubts 
existed as to power of the Crown to create a perpe tuity, or an e^ta^e both im- 
partible and inalienable, or subject bo the rule of primogenirure, and the present 
Act consequently removes these uncertainties validating all “ provisions, restric- 
tions, conditions and limitations ever contained in any such grant or transfer/' 
“ any rule of law, statute or enactment of the Legislature to the contrarv notwith- 
standing.” And so it has been held that under this section, the Government 
had the power to create an estate unknown to Hindu of Mahometan law.(f) 
So where an estate in Oudh was settled with a taluqvlar in 1859 and a 
sanad granted to him under which the estate dos^^endod to the grantee and his 
heirs without indication of t he line of inheritance, but to his heir who succeeded 
him in 1801 another sanad w-is granted limiting rhe succession to his estate by 
the rule of primogeniture, and upon the latter's death childfess, his widow claimed 
to succeed to the pr 'perty under Hindu law ; and with reference to this Act it 
was contended for her that it was idtra t ires in the Government to create an 
estate descending by anv rule of inheritance other chan that laid down by 
the law, which in the case was Hindu law, but then’ Lordshius repelled that 
contention hy referring to section 3 of this Act.(7) And on the same ground the 
Court upheld a grant for the maintenance of a tomb overruling the contention 
tliab it created an estate unknown to Mahomedan law.^^) It will be seen that 

Sarpont. (3. J.. in The Secretary oj (GlG), 

State V. ShetkJeshingbhai, I. L. R , 17 Bom., {4i fJanv Secietary of Statu, I. L. R., 27 
407; Diidoba v. Collector, 3 Bom. L. R , F-Jom , 4‘il (43U). 

G03 (619). (5) Shco Singh v Raghubans Kunwar, I. 

(2) Ah/mad Yar Khan v. Secretary of L. R., c/ All., G34. P.C. 

State, 1. L. R., 2H Cal., 093 P. 0 ; D^oba (G* Haji Mahomed v. Egarnbara, (1907) 

V. Collector, 3 Bom. L. R., 00-3 (019) ; Muni- 2 M. B 55. 

( ipal Corporation y . Secret ^ y of State, I L. (7) Shea Singh v Raghubans Kunwar 

R., 21) Bom., 680 (607) ; Plummer v. Mayof, 1. L. R., 27 aU., 634 (05:3), P. C. 

<Cr., of Wellmgton, 9 App. Oas , 6 ‘j 9. (8j Haji Mahomed v. Egambnra, (1907)' 2 

(3) Dadobay, Collector, ‘3 Bom. L. R.. 603 M. L. T., 65. 



36 


TRANSFER p|^yP|U)PRBTrY, , [s. 2. 

this section is a f<ood authority not only for upholding “limitations and 
resbrictions ” hut a’so other “provisions’* of a grant though their enforcement 
may be oth^^rwise illegal, or oppose 1 ro the general lavsr. 

61. Prerogative of the Crown. — It was h«ld in Bomhav that the 
rule of .consirucbiori ac lording t * which t«ie Crown is not affected by a statute, 
unless speuidlly naiii'^d m in, applies to Iiiilia.m Bab it was laid down in 
Madras that the exemption of Government from statutory duties and taxes is 
nob really a prerogative of the Crown, but depends solely noon the right construc- 
tion of the statute. And, indeed, according to the uniform course of Indian 
legislation, statut'^s imposing duties or taxes bind Governmen as much as its 
subject except in two cases : — 

(0 when the very nature ol tiio duty or tax is such as to be inapplicable to 
Government, ai»d 

(ii) when the G )\vrmnent is specially exemptel.f^) Ifc is moreover 
provided by tlie Indian G.iuncils Act (^1 that “ no law or regulation made by the 
Goveinor-General in Council (subject to the power of disallowance by the 
Crown a«. liereinbetore p^'ovided) shall be deemed invali 1 by reason only 
that it affeers the prerogatives of the Crown. ”(^1 It was then to remove anv 
douon that may have been entertained as to the applicability of the Act to the 
Grown, Lh it the Crown Grants Act was passed. Biib Grown grams are still 
subject to the equirablo rules which in some measure slacken the lig >ur with 
wnich, technicallv construed grants from ^ho Crown are presumab’y f-et'erod. 

62. Grants by Crown Agents. — Originally, all lands and heredita- 
ments and other real and personal osrate of the lilast India Comp my, including 
such as may thereafter he acquired, vested in the Crown, to be applied and dis- 
posed of for the purposes or the Government of India and empowered the 
Secretary of S:ate in Council to sell and dispose of the same, as he may think 
fib, th^" necessary conveyance and a'-suranc^s hoing require i to be made bv the 
authority of the Secretary of State in G nmcil und t tlie hands and seals of 
three members of the Council (*’) Tliis provision which roKtricned the author- 
ity to sell and dispose of all real and personal estate vested for the time being 
in the Crown, to tho Secret try of State i»i Council aloiivi, was found to be in 
pi'ictice extremely inconvenient, and a statute was accordingly pa’^sed which 
enacted that the Governor-General of In. da in Go mcil, the Governors in 
Council of Fort St. Georgo and Bombay respectively, and the Lieutenant- 
Governor of the United Provinces or any officer for tho tune being entrusted 
with the Government, charge or care of any Presidency, Province or Districc in 
India, may, subject to such provisions or res ri^-tims as the Se.rotiry of State 
in Couacil with tlie concurrence of a majority of votes at a meeting sh^ll, from 
time to tune, prescribe, sell and dispose of all real and norso lal estate whatso- 
ever in In iia lor the rime being vested in the Crown, within tho limits of their 
respective Governments, provinces or districts, and to enter into any oontracD 
whatsoever witldn the said rospoc’ave limits for tho purpose of the Government 
of India.(^»f Tho simo sta’ute also lays down the form of any contract, deed 
or other iostrumeut, which they may enter into and the mode of execubing tho 

(1) The Secretarij of State v. Mathurabai, (*2) Major C. Bell v. The Municipal Com- 
I. L. R , 14 Rom, 218; following: Qanpat missioners, 12 M L. .1 R., 203; Indian 
▼. The Collector, T. L R , 1 Bom, 7 CouncilH Act, 18G1 <24 & 25 Vict., o. 67), s. 24. 
I9) ; Ex pirie J *ostmaster- General ; Tn re (8i S.s. 2l & 25 Vict , o. 67. 

Bonham, L R , 10 Oh. D., 596 (601); 14 ) J6., s. 24. 

VenuhaiM, The Collector, I. L. R , 7 Bom., (5i 21 & 22 Viot., c. 106, bs. 39, 40. 

652, no^e. (6) 22 & 23 Viot., o. 41, a. 1. 
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rtanie.^^^ It sho^ild he no^ed that a^thouch the statufio confers upon certain 
Governmen' 8 and their officers th« power to sell and disp se of all real and 
personal estate whatsoever in India, for the time being vested in th© Grown, 
yet the exeicise of such power is subject to such provi-inns or restriciions as the 
Secretary of S‘ate in Council with the concurrence of a ranjori y of votes at a 
meeting shrill, Irom rime to time, prescribe. The provisions or restrictions 
vvhich may be so nrescr bed are really in the nature of statutory hye-laivs^ 
which, if infrn ged by tne G ivernme-.t of India or any lo. al G overnm* nt, wiil 
invalidate, as against the Ciown, ihe disposal of s.ic'i real or p rsonal estate.l^> 
Sucli rules sliould, however, be distinguished Irom those which are in the 
nature ol instructions issued, bv the Government to the various officers con- 
cerned, as to the nrincifles which should guide them in entertaining or reject- 
ing applicMtioiis for grant of various desermrions of land and determining to 
which of several competing aiplicants the grant should if at all bo made, and 
procedure to be adooted by th m, which ilo not concern the civl Courts.'^) 
The disDOsal of w-iste lands, whether assess© 1 or otherwise, would naturally 
fall within rhi statutes. Inain title deeds, releasing the reversionary rights of 
Government in the Inam lauds, are also compri'-ed therein. 

63. Officers duly empowered to d.spose of Crown lands are for that 
Limits of their agents of the Government. But being public 

power. agents, liei^xt nt to which the r ac s and declarations bind 

the Government is limited. As nomted out by Story in 
liis ‘‘ Lnv of Agency ’ : — In respect to the acis and declarations and represen- 
tations of pu' 1 c ajeiits, it would seem that the same rule does noo prevail 
which ordinarily governs in relativ>n to mere private sgonts As to l.he latter, 
the priricipds are, in many cases, bound wuore they have not authorized the 
doylarati jrs an i representations to be made. But in case of public agents, 
the Government oroihu* nublic authority m not bour.d unh^ss it manifestly 
appeals that the agent is acting within the scope of his authfirity or he is held 
as li.ivin,i authority to do the act or is employed in his capacity as public agent 
to make the d^clarati ui or re- re^entation for the Govemmeut. Indeed, this 
rule seems md.spensahl - in (*r .er toguird rho public again-t losses and injuries 
arising from the fraud or mistake or rashnc'-s and indiscretion of their agents.”W 
The same view has been laid flown by the Privy Council who said: “ Again 
the acts of a Government officer bind the Go\ eminent only when he is acting 
in the discharge of a certain duty within the hmirs of his authority, if he 
exceeded that authority, when the Government m facu. or in law directly or by 
implication ratified thtj excess. A grant of lami nia le i)\ a revenue-officer 
authorize < undrr the ru es to make the sirant, c«nno'. be cancelled, an I if it is 
cancelled in violation of a distinct provision in the rules, the Civil Court will 
decree the claim. 


(1) 22 & 23 Viet., o. 4i, h. 2 ; 32 & 33 Vict., 
c. 21), VriliJated tlie form adopted by the Iiiam 
CommisBioner in t.be MadraR Premdency. 

(2) It appears that such provisions or res- 
trictions have been prescribed by the Secre- 
tary of State in (Jounoil, though authentic 
copies of the same arc not available, and they 
do not seem to have been published in tho Offi- 
cial Gazette nor in the two Volumes of a 
“ Local Rules and Orders.” — Secretary of 
State V. Kasturi^ l.L R., 26 Mad., 268. 

(3) Periya v. Royalu, I. L R., 18 Mai, 
434 ; Secretary of State v. Kasturi, I. L. R., 


26 Mad., 268; Muthu Veera v. Secretary of 
State, I. L K.. 29 Mad., 461. 

(4) Story’s “Liw of Agonev ” (9th Ed,), 
§ 307 la'. 

(5l CoUeitor v. Cavaly, 8 M. I. A., 629 
(555) , Beer Kishore v The Government , 17 
W. R., 497 ; Secretary v. Sulemanji, 1 L R., 
26 Bom., 801 (807 < ; Sappani v. Collector, 12 
M. L. J. R , 417. 

(6) Kullappa v. Ramannjachariar, 4 M.H. 
0 R., 429 ; Collector v. Rangappa, I. L. R., 
12 Mad,, 404 ; followed in Secretary of State 
\.,Kasturi, 12 M. L- J- R.« 453 (470). 
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64. Incidents of Crown Qrants— A grant of land in perpetuity 
does nod per se imuly fixity of rent in perpetuity. “ A grant in perpetuity is a 
grant which in itself has no definite legal meaning in this country and must be 
understood with reference to the meaning attached to it by the terms of the 
grant or bv surrounding circumstances. Standing by themselves the words 
may mean either that the grant is permanent as rogtrds hereditary descent or 
that it IS permanent both as regards dov-cent and also rent. In the case of the 
former, the grantee is entitled fo hoH the land permanently by himself, his 
heirs and assigns so long as he conforms to the conditions expressly or im- 
pliedly annexed to the grant. Now when a person acquires land from the 
Grown, he acquires it sal>j*-cti to the paramount right of the Crown to assess it 
for the purposes of revenue from time to time according to the exigencies of 
administration, unless by the grant the Crown has exempted thp land 
from that liabilitv. If it is not so exempted, the liab lity remains, but though 
it continues, it is still a giant of the land in perpetuity, t e., it is an estate of 
inheritance, because, as long hs the grantee and alter him, his heirs or assigns 
pay the land revenue demanded from them, they cannot he ousted.”!^) Relin- 
quishment of property hy the Government bv ordering annulment of the entry 
in the Nazul Register “as the occupiers appear to have all a'ong exercised pro- 
prietary rights vvitlioiit question of their power to do so ” adding “it is now too 
late to disturb their status ” was contended to be a release in favour of the 
Zemindar, whilst the occupiers rel'ed upon the words quoted in their favour. 
But it was finally decided that the words imrtlied no intention to benefit one 
party more than the other, but merely annulled the entry and restored the 
rights to the status quo anteS'^) The enjoyment of property by the Crown 
by which rival claimants are prevented from enforcing their claims against 
one another would not serve to extinguish their rights %nter 50 , and limitation 
against them would only begin fiom the date of relinquishment of the property 
by the Crown. 13) 

Prior to the advent of the British rule in Btngal persons had acquired 
monopoly of the right of ferries by prescription, or otherwise than by a grant 
from the Grown. Such monopolies vere recognized by the Mahomedan 
Emperors. (4) Bub at the time of the permanent settlement the British 
Government retused ro recognize them or to treat their profit as an asset for the 
purpose of settlement, and it was held that if the ferry was in continuation of 
the highway the monopoly, if any, ceased to existd^l But if the profits of the 
ferry formed a part of the revenue assessed at the time of the permanent settle- 
ment, a monopoly therein must be deemed to have been recognized. ' 6 ' No 
right of exclusiVH ferry could be acquired by bwentv velars’ user.l^) Bur. where 
the right of a private ferry is violated by an opposition ferrv, then unless the 
latter can show a Crown grant, or give evidence from which a Crown urant 
is presumed, an action for disturbance will lie as for a continuing wrong.^®^ 

(1) V'lnayalc v. Collector, 3 Bijm. L. R , L. R., 18 C,il , fi6‘2 IHOS). 

^10 (915). (7) Nityahari v. Dunne, I. L. R , 18 Cal., 

(2) Maqhul v Lalta Prasad, 1 L. R., 24 G52 *6f>;^) ; fo lowing Parmeshri v. Mahomed, 

All-, 1 (iis), PC. I. L R , 6 Cil., 608 ; dihsunting from Rajib 

(3) Maqbul v. Lalta Prasad, I. L. R., 24 Lochunv. Kumri Behee, 81). A. (1854), 153; 

All , 1 (l2i, r. C. Kishoree LaU Hoy v. Ookool Monee, 16 W. 

(4) Vide Ain Akban iGladwin. Part II, R., 28 1. 

p. 284). (8) 8. 23, Act XV of 1877 ; Bameshur Per- 

(6| Shishtee y. Shib KisUe}i,^A'>.\.(\Bbl), shad v. Koonj Behari, L. R., 2 I. A., 33; 
402. Yardy Ford, ^2 Stvand , 172; Nityahari v. 

f6) Luchmessur v. Leelanund, 1. L. R., 4 Duwne^ 1. L K , 18 Cal., 652 (664). 

Oal., 699 ; followed in Nityahari v. Dunne, 1. 
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66- Constructioix of Crown Grants.— In makiug a grant thb 
Government has wider disoretion in burdening it with conditions the non- 
fulfilment of which would determine the estate. At the same time a covenant 
which would have this effect must be explicit and would be strictly construed. 
Evidence of the intention of the Government mav be gathered from not only the 
deed of grant but also the proceedings and correspondence which mav have 
preceded The question whether a grant is permanent or personal must 

in a groat measure depend upon its terms, in the construction of which the 
Court may seek for aid “ in the surrounding circumstances and the object for 
which the grant was made.'*<2) Sometinries the incidents of the grant may be 
ascertained from use of a single word such as a jaqir which is presumed to be 
only for the life of the grantee. ’3) But where there is a grant to a man and 
his heirs, and nothing to control the ordinary meaning of the words, the 
grantee lakes an absolute inr.erest.l^) And in this res pee t there is no distinc- 
tion between a Crown grant and a grant made by any other grantor. So wheire 
the grant was resumahle if required for any Government purpose, and the Gov- 
ernment had reserved their ownership therein the Court held that the propriety 
of the resumption could not be questioned as it fell within the terms of the 
grant. By a sanad of 1862 Government granted to one A in consideration 
of his personal military services a village revenue free “to remain in the family 
of the gr-mtee on his di^mise subject to assessment,” and the question turned 
upon what was intended to bn conveyed by ttie term “ family,” and the Court 
held that it must be taken to l)e employed in its restricted sense, as meaning 
“ the wife and children ” of the grantee, and not in the more extended sense of 
a household comprising all the blood relations of the man.l^l A restriction or 
limitation if clearly intended to be for a snocial purpose would nevertheless be 
enforceable by Government, though it could not be availed of by a third 
party So whore the Government had granted a village in Inam t6 A providr 
ing that it would not recognize any status created by adoption, and thereafter 
A adopted B and the Government recognized B as a joint Inamdar whereupon 
A’s other relations sued B for a declaration that he was not entitled to a share 
of the Inam, Westropp, C J., inter aha, held that it was not open to the plaintiffs 
to rely upon a provision of which Government only is entitled to take advan- 
tage, But here the provision was made only for a fiscal purpose, and con- 
sequently the Court lightly held that the provision was controlled by the 
purpose which originated it If, how^ever, the restriction had been more 
unqualified then other considerations would have probably prevailed. Ordina- 
rily, a crown grant to a member of the joint Hindu family conveys the prO^ 
perty to him and his co-parceners as joint tenants but much must depend upon 
the terms and character of the grant and the intention of the grantor asdisclolsed 
in its terms. The effect of the enfranchisement of a service Inam, in Madras, 
is that the title rests where it was before. (^1 It is a cardinal rule of coustniction 


n) Baboo Beer Pcrtab v Maharajah Jlaj- 
ender, 1‘2 M I. A., I (34) ; Gid'ih Dns v The 
Collector of Surat, I. L. R., 3 Cal., 186 (189|, 
P. C. 

(21 Krishnarav v. liarnrar, 4 B. H. C. R. 
(A. C.l, 1 (24i. \ 

i3) Bosi Bai v. lahvarda^s, I. L. R., 15 
Bom., 222 (227), PiC. ; o -a. from I. L. R., 9 
Bom , 5f#l. See Ramchayidra v. Venkata Rau, 
I. L. R.. 6 Bom., 698 (604). 

(41 Bosi Bai v. Ishvardas, I. L. R., 16 
Bom. 222 (227, 228). 


(6) Sapurlo V, Secretary of State, I. L. R., 
3GBom.. 43R 

(G) daimal Simjh v. Qurniukh SHiyn, 
(I9»0 P. R.,No. 20. 6 1. C. 898. 

i7) Vasudev v. Ramkrislma, I. L. R., ,‘2 
Bom . 629 i531). 

(8| Gabind Prasad v. InayatKhaiu I.Ij,R., 
27 All , 310; Naiham Venkatarntnawe v. 
Ramaiya. 2 M. H. 0. R., 470 (471). 

<91 Seshngiri v. Tirumalni, 1^ ,1. 0. 481 
(485). . < 
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fchafc if general descriptive ferms are use'l in a grant ard fhey are acted upon 
witii a laiticulHr construction by both the pfirtit^s, it iies upon tho^e who 
impugn ihai construction to show that it is erroneous.^^^ 

In the case of a grant of land adjoining a highway or river, the presump- 
tion is that it inclucies half of the road or half of the river, even though they 
are in txces-* of the area stated to be granted. If the channels in the village 
gran erl have no connection with the Government source of irrigation, the 
in’oiurfy in the channels is vested in the grantee.'^^ Government cannot any 
more th in a private person without the consent of the grantee revoke a grant 
actually made.^'^l 

66. Operation of a Crown Grant. — In construing Crown grants the 
rule is that if words are employed therein which expressly, or by n^lce^sary 
implication, indicate that Government intends that, so far as it may have any 
owne' shii) m nho soil, ownership shall pi.ss to the grantee, neith'^r Government 
nor nny person subsequently to the grant deriving under Government, can be 
permit' ed losavthat the ownership did not so pass, unless there are in the 
grrint such detailed provisions as show that such words arc limited in their 
Queratim.'^' A saiiad by the State purporting to grant a village in mam 
“ including the waters, the trees, the stones, and quarries, the mines, and 
the liidd n treasures, but excluding the hakdars and Inanidars ” is a grant by 
the S-a e of such proprietary rights as it had in the soil ot the village to the 
grantee, and in is not open to the grantor to say than such words mean nothing 
but Ian I revenue. Even the saving of the rights of tlie hakdars and ivavidars 
doe- not prevent the property in the soil, so far as it can he regarded as 
ve t'd in the Government, from T)assing to the grantee But where 
the grant contained only the words “ the village of Manabali has been conferred 
on you as rnam, to be enioyed by you, your son, and grand-on. The Govern- 
ment dues of the village, viz., the koolbab koolkaiioo all taxes and 

assessments), present and future, together with the house- tax, but exclusive of 
Jinks due to hakdars, shall continue to be debited from year to year, from the 
year next succeeding,^’ it was held that the grant was confined only to the 
revenues and did not convey the soil of the village or the timber growing upon 
it, over which the grantee could not acquire any right by even thirty years’ 
user.(7< Such a construction was justified on the rule of English law that in 
case of amb guity “ a grant from the Crown is construed most strictly against 
the grant e, and most beneficially for the Crown, so that nothing will pass to 
the grantee bun by clear and express words.”!^/ In the sanad last quoted, the 
Irtier w rds were read to be descriptive of the mode of enjoyment and as 
defining tlie extent and meaning of the preceding words. Similarly it has 


( 1 * %uhoorvdeen v. Collector of GoruJehpur, 
13 W K HI 34.36), P.C. 

(‘J) ^hcldethivaiie v. Neivlay Bridge Co., 
33 Ph. D 1 33 (J45) ; Baltir Singh v. Secre- 
tary of Sta'e, 2i All., 96 ; Secretary of State 
JT. Ambalav< m. 18 I.C , 294. 

(3* Secretai'y of State v. Kanka]iallin 15 I. 
0.. 694 (fiOl) 

(4) Collector v. Vyankat liao, 8 B. H. C. 

R., I A.C. 

• (6» Ilavji Narnyan v. Dadaji, I. L. R., 1 
Bom . 6v3 ; Oanpat Bao v. Anand Bao, I. L. 
R,, 28 A»l , 104 (108). See for words of limi- 
tation, Butt nji\. The Collector of Thana, H 

M. T. A.. 295. 


(6) Bavji Nevrayan v. Dadaji, I. L. R., 1 
Boni , 523 ; following; Vaman v. The- Collector 
of Thana, 6 B H C R , 191 ; Shahsadee v. 
The Collector of Burdwan, 23 W. R., 378. 

<7) Vaman v. The Collector of Thana , 6 B, 
H. C. R., 191. 

(8) Stanhope's case. Hob., 243; Bro. Abr. 
Patent Pt.,62: Duke of Beaufort v. Mayor 
of Swansea, 3 Ex. R., 413; Attorney -Oeneral 
V. Parsons, 2 C. & J., 279 ; TAndus v. Melrtse, 
27 L. J. Ex , 329 ; Jewison v. Dyson, 9 M. & 
W , 540 ; Doe d. Devine v. Wilson, 10 Moo, 
P. C., 502. 

(9) Vaman v. The Collect^' of Thana, 

B. H. C. R., 191 (202). 



OPERATION OP CROWN CtRANTS. 


41 


s. 2.] 

been Jaid down that the prerogative right of the Crown to gold and siber found 
m mines will not puss under a graiic of land from the Crown, unless by 
apt and precise words the intention of the Crown be expressed that it shall 
pass:^^^ The rule against nerpetuit'es is inapp’icable to the C Jony of New 
South Wales, and a grant there to a minor is not null and void to all intents 
and purposes. 

The grant of a village by G wernment, whether Native or Btitish, is subject 
to all existing rights a.i’aii.st Governm-jnt, whether or no'» the tieod of grant 
contains an exception or reservation of such ri^^liLs. Governtuent cannot, by 
alienating its own rights in a vilLgo. albeit that the pfirpoits to grant 

the village as a whole, extinguish or affect any substantive right theiein apper- 
taining to third persons, or convey to the grantee any larger or better estate or 
interest 1b ban was vested in Govern men 

67 . * Sanads, main tit’e derds, and other documents purporting to be, or 

to evidence grants, or assignments by Government of 
land or of any interest in land are exempted boih from 
stamp duty and registration.^^^ And as no form is prescribed, a grant may 
be made in any wav, oven bv a letter, as whore the Agent to the Governor- 
General in a letter to the grante 1 announced the intention of the Government 
as to his position and income, and informed iiim that he was fo have possession 
ol the State lands and lewels.''^^ “ Upon a question of the meaning of words 
the same rules of common sense and justice must apply, whether the subject- 
matter of construction be a grant fjom the Crown or from a subje ct ; it is 
always -a question of intention, to be collected from the language used with 
reference to the surrounding circumstances. So where the sanad was of 
a general and inform il character and admittedly capable o' a variety of con- 
structions, it was held to be legitimam to consider wh.it was the foo’ting upon 
which the grantors, viz , the Government and its succiossors and officials from 
the date of the grant and tor a long neriod of time proceeded. in England all 
Crown grants must be in writing : “ The king cannot grant or take any thing but 
b> matter of record. It hath this sovereign privilege that it is proved by no other 
but by itself.’diO; There is no similar provision auplicanle to i his country, and 
though grants are usually now made in writing, instances occur of their having 
been made by parol. In England Koyal franchises never pass by assignment with- 
out special words in the Crown’s grant.(^l> But an Act which is arbitrary ought 
to be construed strictly, and the CouvuS should not extend its operation further 
than the language of the Tjegislature requires.' ^2) \ saving clause in an Act in 


(1) Wooley V. Attorney-Geiwrnl of Victoria^ 
‘2 App. CfiS., 163 (1 06) ; cf. Millar v. Wildiahy 
2 Wy>itt and Webh (Eq.), 37 ; Attomey- 
(fcneral, ib. 122; 2StophrM’3 ('oimn., 54‘J. 

(2) Cooper V. Stuart, 14 App. (^as., 2ti6. 

(.3) CV Shauassey v Joachim, \ App. Cas., 

82. 

(4) Desai v. Bhavabhai, I. L. R., 4 Bom,, 
643. 

(5) S. 3 (1), Indian Stamp Act (II of 
1899) 

(6) S3. 17 (./), 90 (d). Registration Act (HI 
of 1877) ; Hasan Ali v. Chutterput, I. L. R., 
19 Cal., 742. 

(7) Hassan Aliv. Chutterput, 1. L. R., 19 
Cal , 742. 


(8) Tjord V. ( 'oniinissiouers of Sydney, 12 
Mad. P. C , 497 

(9) Itaqhoji Bao v. Cahshvian Bao, I. L. 
E., 36 Horn , 639. P. C. 

(lO) 3 lust.. 71. 

»11) Year Book, 30 Ed. I. 

(12) Ravji Narayan v. Dadaji, I. L. R., 
1 Bom , 523 ; Sussex Peerage. 11 Cl. & P., 
85, 8jur.,793 “ If • ho words of the Statute 
are of thomeelvos precise and unambiguous, 
then no more can be necessary than to ex- 
pound those words in their natural and 
ordinary sense. The words themselves dc, 
in such ca^e, best declare the intention of the 
Legislature.’* 
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favour of the Crown refers to rights pf property or rights in the nature of 
pro])erty which belong to the Crown as Crown property. 

68. Effect of Regrant on Resumption. — The Government some- 
times declares certain zemindaries to be impartible, succession to which is also 
sometimes made subiect to the approval of a specified officer. The question 
wherher such an order is legal or illegal must be determined by the nature of the 
tenure. Thus, where a zemindari was held by a family in which descent was 
governed by the rule of nrlmogenif.nre subieot to the burth^^n of making a suit- 
able maintenance allowance to thejun or m- mhers and in 1767 F i he estate was 
confiscated by the British Government who held its possession for over twenty 
years till in 1790 it was granted to a junior member of tlie family, unon whom 
some years afterwards the family title of Baja was also conferred, on a 
question having arisen as to the nature of the e'^ta^e which the grantee took, 
the Privy Council lield that although the zemin lari was to he treated as the 
self-aoquirod property of t he grantee ’2) yob the grant b dna from the ruling 
power, in the absence of evidence of the inten’ion of the grantors to the 
contrary, it carried the incidents of the family tenure as a Baj, as the intention 
of the Government must be taken to have been to regrant the estate as it 
existed before its confiscation with no change other than that as affected the 
dethroned Bnja and his descendants. There was in etfecb no creation of a new 
tenure, but simply a change of tenant, by the exercise of a vn major. No 
intention to vary the tenure can be inferred from the grant of •a Snnad 
milkiyni-i-iUimrari, in accordance with which the grantee acquires a permanent 
propeity at a fixed assessment in the zemindari lands before h'dd by the right 
of priinot^eniture as an impartible estate. The estate would continue to be 
entire and heritable as before.f^* But in a similar case where the grant 
concluded with the words “continuing to perform the above stipulations, 
and to perform the duties of obedience to the British Government, its laws and 
regulations, you are hereby authorized and empowered bo hold in perpetuity to 
your heirs, successors, and assigns, at the permanent assessment herein named, 
the zemindari of Merangi'* — it was held that having regard to the terms of the 
grant and such dealing with the estate as cb^arly showed no intention to create 
an impartible estate, the estate could not bo regarded as im parti ble.'^d “ In 
the present insNance,” their Lordships said “the grant followed on a pnrclia.io 
of the property by the Government. It was given, on the solicitation of persons 
who had a cl dm againsb the Government, to one who, though no doubt the son of 
the former zemindar, might have had no such grant, but for the intervention 
of those persons who were attached to him : and there is nothing in the terms of 
the grant to support the contention of the appellant.”'^! 

69. Equitable Relief.— In spite of the special Act exempting Crown 
grants from the operation of the Act generally governing the transfer of 

(1) Corporation of Varmonth v. Sinimons, State, I Tj R., 28 Mad., 130. P. 0. 
fO Ch D., 51S (.5*27, 52S» (4' Srimanfn Raja Yarlayaddu v. Sri- 

(2» Raboo Beer Portab v. Maharaja Raj- innntu Rnja Yarl ujaddu, J, h R., 13 Mad., 
gnder Pertnb, 12 M. I. A., 1 (34); following 406. P. C 

ShivagumpPs rase. 'I M I.A., 606. (5) Sri Raja Sainicharla v. Sri Raja 

(3) Baboo Beer Pertab v. M ahn/raja Rajen- ' Satrucharla , f. L. R , 14 Mad., 237, P, 0.; 
der, 12 M. T. A., 1 (36'; followed im Srimantu disr.iniQ[uiBhing Baboo Beer Periabv. Maha- 
Rya Yarlayaddu v Srioimiu Raja Yarla- raja Rajender, 12 M. I. A., 1. 

4jaddu, I. L R, 13 Mid , 406. P. 0. ; Nand'in SriRaja Satrucharlav Sri Raja Satru- 

Sinyhv. JnnJci Koer, J 1.. rt , 24 CaL, 828; chdrln, I. L. R., 14 Mad.. 237 (246». P. C.; 
Ravi Nundun v. Janki, I, Tj R., 29 Cal., 828, affirming Jaganaih v Rambli/odra^ I. L. R., 
P. C. ; Narpat Singh v. Kashi Ram, 11 0 11 Mad., 380. 

W. N., 666 ; Ooura Chandra v. Secretary of 
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property, the equitable principles therein contained would still apply to them 
when there is nothing in the Act or the grant made thereunder to the 
contrary. Thus, where a man spends money on the improvement of land 
under an expectation of an interest therein created or encouraged by the grantors, 
he would be no worse off than if his grantors had not been the Government.! 0 
So again in the absence of any procedure prescribed by law for tne resumption 
of Crown grants it is manifestly proper and convenient that a notice should be 
given, even though it be not strictly necessary. In England the Crown is 
not bound by the statutes of limitation, unless named, but in India a 
different rule prevails t-t) But even in England the Courts may, independently 
of the statute, presume a grant from the Crown upon an uninterrupted enjoy- 
ment of twenty >ears,'^^ and such a presumption would be made in this country 
against the Government in the same way as against a private individual.!^) 


Interpretation 

olause. 

Immoveable 
property. ” 


3. In this Act, unless there is something 
repugnant in the subject or context : 

“ Immoveable property ” does not include 
standing timber, growing crops or grass : 


“Instrument” means a non-testamentary instrument : 


“ Registerefl. ” 
regulating the 


“ Registered ” means registered in British 
India under the law for the time being in force 
registration of documents. 


“ Attached to the 
earth.” 


“ Attached to the earth ” means-- 


(a) rooted in tlie earth, as in the case of trees and 
shrubs, 

(h) imbedded iu the earth, as in the case of walls or 
buildings, or 

(c) attached to what is so imbedded for the perma- 
nent beneficial enjoyment of that to which it is 
attached : 

“Actionable claim” tneans a claim to any debt, other than 
a debt secured by mortgage of immoveable property, or by 


(\) Municipal Corporation v. Secretarif of 
State, 7 Bom. L. R., 27 ; Seoretary of State 
y. Dattairya, I. L. R., 2(i Bom., 27 I ; follow- 
ing PZiwmtr V. Mayor, [i884j L R., 9 A.C , 
699 ; Ramsden v. Dyson L R., 1 H L., 129; 
Phviiner v. Mayor of Wellington 9 Apo. Cas., 
699 ; Ahmad Yar Khanv. Secretary of State, 
I. L. R., 28 Cal., 693, P C. ; see h. 51 
and the commentary thereon. 

(2) Thomas v. Shi^rwood, 9 P C , 142 (148). 

‘3) Wilberforce, p. 33, The Common 
Law maxim ‘‘ nullum tern pus ocourift re^i ” 
(no time affects the Grown) is now embodied 
in the Nullum Tempus Art (IX Geo. is now 
Geo. III. C 16) ; Reg v. Bayley, 1 Dr. and 
War., 213, 


(4) Seer ctarif of State V. V ra,l. L. R.. 9 
Mad., 176; Appaya v. Collector of Vizaga- 
patam, I. 1.*. R., 4 Ma»l . 165; Secretary of 
State V. Mathura, I. L R , 14 Bom , 21.S ; 
see Art 149, Limitation Act IXV of 1877). 

(61 Goodtitle V. Baldwin, 11 Ba'^t, 488 ; 
Goodman \ Mayor of Snltash, 1 App. Cas., 
633; Wheaton v. Maple, [189.3] 3 Ch., 48 
i66l ; Turner v. Walsh, 6 App Ca-., 636. 

(6) Ponnuswamy v. The Collector of Mad- 
ura, 6 M. H. C. R , G : Arzm v Ilakhal, I. 
Ij. R , 10 Cal., 214 (219); Ganpat v. The 
Collector, T. L R., I Bom., 7 <9) ; Secretary of 
State V. Mathura, I. L. R., 14 Bom.. 21:1; 
Viresa v. Tatayya, I. L. R., 8 Mad.. 647. 
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hypothecation or pledge of movenble property, or to any beneficial 
interest in moveable property not in the possession, either actual 
or constructive, of tlie claimant, which the Civil Courts recognize 
as affording grounds for relief, whether such debt or beneficial in- 
terest be existent, accruing, conditional or contingent ; 

and a person is said to have notice ” of a fact when he actu- 

“Notice’’ knows that fact; or when but for wilful 

abstention from an inquiry or search which he 
(night to have made, or gross negligence, he would have known it, 
or when information of the fact is given to, or obtained by his 
agent under the circumstances mentioned in the Indian Contract 
Act, 187^3, section 2-29. 

60. Analogous Law. — “ Immoveab’e property” is thus fietined in the 
(xeneral Clause s Act ■ Immoveable property shall include land, benefits to 
arise out of land, MHcl things attached Co the earth, or lermanently fastened to 
anything a tachtxl to the It has been however used in varying 

senses in il»o • ilToren' A«as of the Legislatur e In the Indian Trustee Act it is 
dofin« d thus : “ ‘ Immoveable property * shall ex eni to and include messuages, 
tenements, an 1 Iv reditaments, corporeal nnd inco)*i orerii, of e very tenure or 
(lescrii ti'>n, whatever may be the estate or interest herein. The same sense 
is more exuliLitly preserved in the Registration Ac .(*) “ ‘ Irntnoveahle property’ 
includes Ian 1, buildings, hen'ditary allowances, rig its to w.iys, lights, ferriejs, 
fisheries, or any other beneQc to arise out of land and th ngs act ached to the 
earih, or. permanently fastened to anything which is actached to the earth, but 
noc S' am ling tiridier, gi owing crops, nor grass. ’d ) Similar definitions occur in 
the Su(c s;don and other Acts,‘h) whore, however, the term has been given 
more or less different meanings. Thus within the meaning of the Limitation 
Act standi I g croi .s are immoveable property \ growing tu’ops and trees are 
held not to be movealile property'^) within die meaning also of the Small 
Cauee Court Acl-.fd) and they are likewise tre t d as immoveable property 
wii-hin die meaning of the Civil Procc lure Code nnd the Provincial Small 
Cause Court Act..(10' All these are, iiowever, exnrossly declared t-o bo moveable 
property by i liis clause. dU “ Instrument” mus', so far as this Act is concerned, 
necessririly mean non testamentary instiument. ” Registered ” here means 
registerc-d in accordance with the Indian Law of R- gi^tr.i i io i for the time 
being in force.! A suuilar defiii ion is to bo found in section 3 (45) of. 
the Coneral Clauses Act.l^'^f The definition of “notice” was inserted by the 


(1) Added by r. '2 of the Transfer of 
Properly x\men miont Act (II of 1900) 

(2) S 3 P25i, Aeo X of 1897. Tbe same 
delinirjoii 0001^*4 m s. 2, \c^ t of 186s, 

(3) S. 2, Acr XXVIl of 1866. 

(4) Act JII of 1877. 

(5) 8. 3. The term ‘ includes’ implies that 
the definition is inexh^u^^t.vc. Fut eJiaangji 
V . Desai Kulliniiraiji, Id B.L R., 254, P.O. 

(6> Rtgisiratiori Acr, (AetXVl <»f 1903), s. 2 
(61 : Indian Succession Act (Act X of 1865), 
8. 3. 

(7) Pandah Oazi v. Jennuddi, I. L. R., 4 
Cftl., 666 ; Nattu Miah v. Nandraivi, 8 B. L. 


R., 509 ; Tafail Ahmad v. Bailee Madhah 
Mulcerji, 44 vV. R , S91. 

(8/ OopaL Chandra v. Itaynjan^ 5 B.L.R., 
194; In re Honnasji Irani, 1 L. R., 13 Bom., 
87. 

(9) X of 1865. 

(10) IX of 1687. Madaya v. Venkata, 1. 
Ij.R., 11 "Mad., 193; Cheda Lai v. Mulchand, 
I. L. R., 14 All., 30, Ganga Prasad y. Narain, 
1. L K., I All., 394. 

(11) Rnj ('.hnndra Bose v. Dharma Chandra 
Bose, 8 B. L. R . 610. 

(12) At present ^et III of 1877. 

(13) Act X of 1897. 
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Law Commissioners of 1879 from the Indian Trusts Act, 1832, section 3, but 
in the Act as subsequeotlv pa-sed, the words “ or soaroh ” were added after the 
words “ from an enquiry,*’ at the instance nf the Select Comm. tree in order 
to make the definition apply expressly to a case where a p^^rson wilfully 
abstains from a search in a register whi<*h he ought to have made. The Indian 
OontracG Act, section 229, runs as foLows : — 


229. Any notice given to, or information obtained by, the a^ent, provided 


Oonpequence of notice 
given to agent. 


it be g ven or obtained in the course of the business trans- 
acted i>y him for the principal, shall, as brttw<'en the prin- 
cipal and th'rd paities, liave the same legal consequences 


as if it had been given to, or obtained by, the principal. 


Ilhistraticns. 

pi) A is employoi by B to buy from G certain goods, of which C is the apparent owner 
and buys th->m a jcordinRly In the course of the treaty for the sale. A levrns that 
the foods re>lly b^i'ingud to D, but B is lanor.iut of iti.it fact. B is not entitled 
to siiu oil a debt owing .o him hom G against the price of goods. 

(6) j 1 is employed by B to buy from G goods, of which G is the apparent owner. A was 
before he was si euipioved, a servani. of C, and then learnt that the goods really 
belong'jd to D. but B ts g lorarit of that fact In spite of the ki)OwK‘dge of his 
agent, B mav sot oS against the prico or the goods a deot owing to him from C. 

61. “ Immoveable Property.” — This socidon does not define “im- 
moveable property” the other terms whicii it only and limits by 

excluding from the definii ion oo -urring in the General Clau-es Act “standing 
timber, growing ci’ops or grass” which would otherwise he in duded in the 
category. The term immeveab’e pioperby does not occur in the English law 
where such property is desiLinated ival property as d'stinguished from moveable 
property or personal pr ’peity, hu > the two terms are bv no means synonymous. 
Indeed, the Eng'isli ti rm “real nrop-rtv ” is bised Uf>on no iuiistic conieition 
of property, hut is ass jcia'ed w tn early form of action, called actio realm, which 
was tlie term employe! by early Englisfi wi iters for actio in rem of the Homan 
haw. Tlie terms “ real ” and “personal ” were thus originally applie 1 to acions, 
in whicli a decree for r-*s itu ion might or might not issue against the thing in 
suit {in rem). A success' ul pa ty in a real action olitaincd the King’s writ 
conmian img the Sherill to put him in possession of the id*-iitical Imlding in 
respect of which the action had b e i brought, wnilst ])ersonal actions vvere 
brought to enforce an obliLa'io'i imeosol on a man personally t) make sa^sfac- 
tion for a breacli of contract or a wiong, or in short, (him aces. And since 
sDecific lecovery could only he ob -ained in respect oi immoveable proi erty, the 
other suits being only reliev d in damages, the (ii?>tinction bot'A^aon real property 
and personal property began t e i>e m ido according to the approuriate reliefs 
granted in each case. New as freenolds were the only things specially ivcever- 
able at common livv, the term nuUu came to be used as denoting the freehold. 
Thus a lease for yeirs, however long, was not regarded as real property 
at all ; and even now it is classed as a chattel real. 


62. This classification between real and personal property owes its origin 
to the feudal tenure intro Im-ed into the country after the 
daUsm Norman conquest, when land, then the main s-mree of 

public wenl h, was made subject to the law of feudal 


s. 3. 

(3) Will. R, P. (leth Ed.), pp. 24, 26. 


(1) Report, dated 15th Nov 1879, k. 90. 
(2j Third Report, dated ILth Mirch 1881, 
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tenure, which was not applied to moveable things known as goods or chattels^!) 
The first principle of feudalism is that all the land in the realm primarily belongs 
to the Crown.‘2) Subjects can at most hold under the King or some mesne lord< 
ati estate freely or in fee simple, — in early times without any right of 
alienation.(41 Another difference between fees and chattels was that, while on 
death' of the tenant the former passed at common law to the heir, the latter 
passed to his executors or administrators. In England a further confusion in 
the use of the term has been engendered by division of real property formerly 
spoken of as “ lands, tenements, and hereditaments *’ as contrasted with goods 
and chattels,” into corporeal and incorporeal, (*^1 as meaning the land in the 
freeholder’s possession, as distinguished from mere rights to or over land, which 
is in another’s possession. It will thus be seen that the distinction between 
real and per^jonal property does by no means coincide with the term “immove- 
able ” and “ moveable prouerty.” Thus while a term for years is regarded as a 
personal property in England, it is immoveable property in this country. 

63. Incorporeal Rights. — But it may bo generally premised that the 
term includes all that woulo be real property according to English law, and 
possibly more ; toda qiras /iaA;,(^*b-ung a right to receive an annual payment, 
and which attaches to theinamdar into whose hands the village may pass,, is 
an “ interest in im moveable property ” and would fall into that category.^ 
Simiinrly haq-t-chnharum or liabihty to pav customary dues is an incident attach- 
ing to land Mild may he ent'orc^^d against the vendee, unless in is limited to a 
right available only as against the vendor.B^) Varshaaam or annual allowance 
charged on immivoable property are included within the definition of immoveable 
property.^ to Hindu law regards hereditary offices as immoveable property. 

A giant made hy the Peishwa, by a sanad, date! 1790, of an annual cash allow- 
ance and. three khandies of rice to be levied from certain rnahals and forts 
therein rnention^’d was sirmlarlv construed.* So was mUo a cess levied on all 
imports and exports and which the plaintiff claimod as an allowance granted by 
the Peishwas in permanency. Such an allowance whether secured on land 


(l) poll. & Malt. History, Knp. Law, ii, 
148 VViP. U, P (ISth Ed.). 9, 15 

(■2) hi li'jngUnd *' Ptiudalifim ” appnars to 
havp cxi'itit'd m sorno form l)f^fore the Norman 
cooquest (A. I) lOdd). “ Feudalism, in faf•^, 
was sup^rsodiog the older freedom in Plog- 
land even heforr^ the roigii of William, as it 
had already -jupersoded it m Germany and 
Prance. But the tendenny was quickened 
and miens'll ‘d the conquest.” Green’s 
Histor)f of tlw Projdc, p HO. 

(H) Will. R. P (iHLh Ed.), 0,7, 19, : 

Will. V P. (15fh El ), 

(4) Will. P. P. (I5th Ed.), 2. 

(5) In Roman Law and aometnnes even in 
English Law all things are said to be so 
class ified (r. q , in Bf acton fo lOi). Aufd-in 
justly criiic'Ze -1 this crops division on the 
ground that ir. opposes things i^on^-idered as 
the objects cf rights, r. ^ the riglits ihemsolves 
(Jurisprudence, 4th Ed . 871, 804). 

(Ol Davi^ V. Chbbs, 8 P. W., 20 (28) ; Wltit 
akrr V Ahiblor, 1 Eden, 151 H62; ; Turnet 
V. Turner. 21 L. J. Ch.. 848; Butler v. 
Butler, 2H l9i. P.. 00 

(7) VutlphHnngji\. Demi. 13 B.L.R., 264 , 


P. C.; overruling Patesaneji v. Desai, 4 B.H. 
C. R , 189. 

(8) “ A right of levying a cash composihon 
in lieu of other claims, or of plunder ” The 
Collector v. Pestonjee. (1855), B. S. D. A., 
291 ; SiunbhooldU v. 'Pke Goltector, 8 M. I. 

A. , 1. 

(9) Dliandai Bibb v Abdur Rahmany 

T. L. R , 23 All.. 20) (2!0t; following 

Heera Itnm v. Ilajd Deo Naraui Singh, 
Agn, F. B , 03; 2nd Ed., 1874, 48. 

ilOj Fiittelisangji v. Demi, 13 B. L. R., 
254, F. (J ; overruling Fattehmnqji v. 
Demi, 4 B. H C R , 189. 

(11) Keshai) v. Vmayak, I. L. R., 23 

Boni., 22. 

(12) Baloantrai) v. Purahotam, 9 B. !H. C. 
R , 99; approved in Futtehmmfji v. Desai, 13 

B. Fi R, 254(263, 2Gtl, F. '(3. ; Beema w. 
■hmiaycc, 2 M. I. A., 23; Sindc v. Sinde, 4 
B. H. 0. R., 61. 

(18i Collector V. Har% Sitaram. T. L. R , 6 
Born., 51G, E B., overruling Collector w,Krish- 
nanath, T L R , 5 Bora., 322 (in which the 
annuity was not regarded “immoveable” 
because it wa.s not made a charge upon land). 
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or Dot is what is known as nihandha in Hindu law and is immoveable pro- 
perty.^i) The life-interest of a Hindu widow in the income of her husband’s 
immoveable estate would appear to beimmoveable.*®) Rights of common, rights 
of way, an easement of lighn and air as distinguished from a chance of 
acquiring a right to it^^^ and other profits in alieno solo, rents, pensions, and an- 
nuities secured upon land would all fall within the term. So the grant of a right 
to levy a toll on wood and other specified jungle produce such as catechu and 
cocoon has been held to be the grant of an interest in landJ^) A claim to an 

easement, '6) a right of ferry, (7) or fishery, to open a watercourse, ‘"d- or to 
hold land rent free, (^0) or aright to realize rent(^l) or for malikana^^'^) or a 
right to possession and management of saranjani^^^) belong to the same class. 
So the mortgage of “ the superstructure of a house, exclusive of the land be- 
neath,” is mortgage of immoveable pr^nerty, the apparent intention being to 
inortgase the existing house and not merely the materials. A right to cus- 
tomary dues of an hereditary ofiico(^^l or a right of a purchaser to have lands 
registered in his name^^^) is, however, not within the category. A hat is a be- 
nefit arising out of land, and it is therefore within the term, and lea^e of a hat 
must be made as provided in section But h ung an intangible right it 

does not fall within the narrower scope of the term as used in section 9 of the 
Specific Relief Act.B®! The duties which owners oiQiLiijs, bazaars, hats, &c., levied 
on commodities there sold, and called sayar collections, are not immoveables.f^'b 
But Ti right to collect dues upon a piece of land boiiig a benefit to aris i out of land 
has been, in 'Allahabad, held to be immoveable property. A ri^ht to officiate 
as priest at funeral ceremonies of Hindus is in the nature of immoveable pro- 
perty Varshans are immoveables. But a^ allowance payable periodi- 
cally, which is not incidental to an hereditary oHico, is not, unless it is 
a cnarge on such projierty ; but a hereditdry ollice is regarded as by 


<1) Ki istodhone ]SI(()idat'ani, I.L.R., 3.*) 
Cal . 889 (894). 

(2; Natha v. Dluinbaiji, T. L K , 23 Horn., 

1 . 

(3) Kuskiiaji V. (iajanmi, 11 Bom. L. R.. 
352. 

(4) Sidtan Nawaz Jumi v. Ituslomii, 
I. L. R., 20 Rom , 704 

(5) Cknsfiaww Tckaitri, 13 C W N ,611. 
(f)) Drosiirun y. Mahomed, 24 W. R., 300 
(7) Krishna v. ALitanda, T.L.R , 13 M.x 1 , 

54. 

• (8) Parlmtty y. Mudho Paioe, I. Ti R., 3 

Cdl , 276; llamyopal v. Niinimuddin, 1. L. R., 
20 Cal.. 440; Shihu Haidar y Gopi S.’nuiari, 
1. Ij R., 24 Crt,l , 419; distingojshinK Padti 
V Gour Mohan, I. Ij. R., 19 Cal., 514, 1»V 13. ; 
a cacQ under p. 9 of tho Soecifi'’ Relief Act 
(;v'r Banerjoo, J., in Shiha Haidar v, Gopi 
tinndari, I. L R., 24 CH., at p. 454 > 

<9) Oodoifessurree y. llurokishore, 4 VV'.K , 
107 

(lOi Bhujangy. Collector, 11 B H.C R., 1 ; 
fkln V. Jafer ilZi. T.L R 3 All., 40 Cimt/a 
in TjCfjqe v. Bambaran, T C. R . 20 All., 35. 
(11) Babulal v. Bhairnni, 9 A L.J R , 776. 
(12‘ Ifarmuji v. Hirdaifnat (tyan, 1. r» R , 
5 Gal., 921 \ Churamnn v. BnJIi, I. L. R , 9 
All.. 591. 


(13i Naraifaii v. Vasudeb, I. L. R., 16 
Bom , 247. 

(141 Naraiiana y. Ilaviasawmi/, I. L. R,, g 
Mad , 100. 

(15) Uathna v. Tit uvenhata , I. L. R., 22 
Mad., 351 

(lOi Blnicaj'i v. Panda. 1. L R , 19 Bom., 
43. 

(17) Burendra Nariiiti v. lihai Ijfil, I. L. 

R , 22 752 

(18) Fazlur v. Krishna, T. T, R., <29 Cal , 
614; following Fiidii v. Gour Mohan, I. L. R., 
19 Oal.. 5M, F. B. 

(19) Snrendro v. Ked ir Nath, I. L. R , 
19 0»1 , 8. 

(20) Siknndir v. Bahadur, I. L. R., 27 
All.,4G2 

(2!) Kiishnabhafy Kapabhat, 6 B. H. C. 
R., 137; Bih'inntrav v Purshotatn, 9B.H.C. 
R., 99; The (\rllecfor of Thana v. Kj'ishnanaih, 
1. fj. R.. 6 B')iu. 322 ; Appma v. Nagin, 1. 
Tj. R., G Bom., 542; PiUtehsangji v, Desai, 
13 B Ij. R., 251. B. C.; It ighoo v. Knssy, I. 
L. R., 10 Cal.. 73. 

i22) Keshnv v Vinnyak.l.Ti R.. 23 Bom., 
22 . 

(21) Beer Ghnmier v. Nobodeep, I- B. R., 9 
Cal., 535. 
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itpolf immovea^^le property, (0 and so is a right to worship an idol.W 
A (ilaim t^^ maintenanca is a familiar example of this species of property.i^) 
A nih’Tiflha or corodv involves generally ti»o idea of a connection with 
immoveable property and ranks with it.'4) The chance of acquiring a right 
to lighn wnd ar is both incapable of valuation and is wholly outside the 
term.i**'! A ^har♦^ in a registered company is by law declared to be moveable 
property And so under Hindu law. Government Promissory Notes are 
classed as moveable property. 


Mortgage debt. 


64 . But there has ])eeii considerable diversity of opinion as to the nature 
of the property which a debt secured by a mortgage of im- 
moveable property constitutes. In Bombay, in cases de- 
cided under the Code,(^^ such a debt has been regarded as moveable property, 
as being “ a debt not secured by a negO' iable instrument ” within the meaning 
of section 26S of the Code In Calcutta, however, the rulings are by no 
means coiii^istent, for in one Cfise it was laid down that such a debt fell into 
the category of immoveable property. “A iiDrtgige” they said “ is not a 
mere debt, it represents a substantial interest in the inorfcg ige- property, vtz., 
the ri^ht of selling it under certain conditions, in realisation of the dcbt.f^O^ But 
a contrary view wms propounded in later cases, in which, however, no reasons 
were given for the ch mge of opinion. In Madras the quf'stion was at one 
time d cided on the linos of the earlier Calcutta view. “ Kegarded as a debt, 
it is undoubtedly moveable property, but seeing that a debt is made a charge 
on land, we cannot say that it is not a ‘benefit to arise out of land’ (within 
the meaning of the General Clauses Act), and wo are constrained to hold that 
it is immoviab’e p''operty.”(^ But later cases have struck a discordant no^e, 
and in i heir view it siiould ba treated as merely move i bio property. (1^) The 
Allahaha 1 Court has, on the other hand, held with the later Calcutta cases (‘‘^) 
In the Punjab it has been held that sin>*e the mortgage-debt is a charge on 
immoveable property it is itself immoveable property, d-'i) but there are cases in 


(1) The Government of Bomhmf w . Gosvami, 
9 B. H. C. R , ( iB)) ; foilovviii" Bhorot- 

snngji v. Niv ^noidh i7 'lyi , 1 15 H.O R., IHP ; 
Faiesnmjfiv . Der.'ii,\ IB- II. C. R , 189 ; Itnji 
V. Desiii, 4 B II. 0. R , 5G ; Govermmnt of 
Bomhaif v Des n, 9 H. H C R , ‘228, P. G ; 
Vishnitv Yeshivmitr 'o 1 1895 J B. P. J., 453. 

P2) Edvtn Chfindcr s. Monmohini^ l.LR 
4 Cal., Gs3 : fnllovsed in Jniiknr v. Unkunda 
Basha 1 L. R , 89 G^l. ‘227 9230) 

(3) SnjKjap'i V. Sanganhasapa, I L.R , ‘21 
Bom.. 387. 

(0 The Govenuneiit of Boinbaif v Gosvn^nif 
9 BUCK., 222 (‘2‘2G) ; Krishnaji v. 
Gajnn'in, il B 'm. fj.R 352; The Government 
ofBombnijv. K diniu n 14 M. I- A , 551. 

(5» Snltm Naw'iz Jangv. Jiu^toniji. I Li. 
R., 20 B )m , 701; Manappi v. Subramanin^ 
I.L R., 18 Mii'i , 437 

(6» S. 44, lndiai Compinios Act (VI of 
1882). 

(7) Boor g a v. Pooreen, 5 W. U.. Ill 

(8) 3. 268 of r.iie CoJo of Civil Procedure 
(Act XIV of 183d. 

(9) N'ligery. Bknskcr, T. b K., 10 Bom , 
444; Bildev v R imch'indra, I. L. R., 19 
Bom., 121 ; Parashrnm v. Govind, T. L. R., 
21 Bom., 226 ; Bholanath v. Ba Kashin 4 


B 'm. L R., 18 S. C., Titvadi v. Ba Knshi, 
I. L R , 20 Bom., 305 : irait see Han v. 
R iinchandia, 1. L. R.. 9 Bom., 64. 

(10) SnndJiy- Gopnl, 1. L. R., 9 Cal., 511. 
m) Debend ra v Ritp h^ll, I. L R., 1‘2 
Cal., 546 ; Ktshinath v. Sndnshn). I. L. R , 
20 Cal , 805 (S09i ; Goas Mnhomedv. Kkainas 
ALi, I. Ij. R, ‘23 Cal., 460; Rmjn'th v. 
Binoijendta Xnfk, 5 C. W.N., ccviii, 6 C.W. 
N. 5 

(12) Appnsnmi v. Scott, I L. R., 9 Mad , 
5 ; following Srinath v. Gopcc, I. L. R , 9 
Cil., 511 ; B'luldoo V. Mnharoop, 6 N. W. P. 

H. C. R., 129 ; Mt Bhawnni v. Gnlab Rai, 

I. L. R., 1 All.. 348; Hari v. R'Jrn Ghnndrn, 
9 B. H, C. U , 64; Sami v. Knshnnsann, I. 
L. R., 10 Mad.. 169 ; bu - contra in Miminppa 

V. Stibr rmnnaya, 1. L. R , 18 Mai., 437. 

(13) Mnmappa v. Subramania, I L.R., 18 
Mii., 437 ; N da raj i v. South India Bank^ 
22 M £i J. R. 105 ; S^ibramanya v. Suhba 
Iyer, (1912) 16 I. G.. 816 

(14) Abdul Majid V. Muhammed, I. L. R , 
13 All., 89; Karim-nn-nisset v. Phul Chanda 
I. L. R., 15 All , 134 ; disLioguiahing 

ni V. Giilab Rai, I. L. R., 1 All., 848. 

(15* Seioa Rain v. DMran Shaht (1913) P. 

W. R.. No. 79. 
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^bioh the contrary was laid down:^^) Thus then judging from the decided 
.pase^, but for the solitary exception of the Punjab, the current view is in favour 
,pf holding mortgage-debt to bo moveable property. 

06. The same want of harmony, did not, however, pervade the question 
Hofttfatfe-deoree. ^ mortgage decree when it had to be attached and sold 
* * in execution under section 273 of the last Code of Civil 

Procedure, under which it was agreed that though such a decree was not merely 
a money decree (2) still, at the same time, it was also nob immoveable property, 
as that term is defined in the General Clauses Act, (3) or within the meaning 
of the Indian Registration Act, in as much as it does not of itself “ purport or 
operate to create ” an interest in immoveable property within the meaning of 
section 17, and consequently its transfer though in writing did not require to 
be registered under that section. So far as regards the Code of Civil Proce- 
dure the matter has been further cleared up by amendment of section 273, 
now order XXI, rule 53 of the Code of Civil Procedure, but since the amended 
definition of an “ actionable claim ” excludes a secured debt, it is no longer 
assignable as provided in section 130, and since the debt though moveable 
carries with it the security which is insenarahly annexed to it, and which would 
follow it on attachment or assignment;!-) it would probably be treated as 
falling under the term “ immoveable property under the Act, though in a case 
decided under the Registration Act it was held that since such a decree does 
not “ purport or operate to create,” which means does nob of itself purport or 
operate to create any right, title or interest in immoveable pronerty, its assign- 
ment need nob bo registered. W 

66. The equity of redemption in mortgaged property is undoubtedly im- 
. moveable property. (8) “ An equity of redemption has always 

demption ^ ^ been considered as an estate in the land, for* it may ba 

devised, granted or entailed with remainders, and such 
entails and remainders may be barred by fine and recovery, and therefore cannot 
be considered as a mere right only, but such an estate whereof there mav be a 
Boisio. Tne person, therefore, entitled to the equity of redemption is considered 
as the owner of the land, and a mortgage in fee is considered as personal assets. ”(8) 
An opposite view may be said to have been taken in certain cases in the 


1) BtnUt V. Gantl'i Situjh, 1 I. 0., 450. 

2) S 27S of the last Code of Civil Proce- 
dure. Macnaghten V. Surja Prosad, 4 C. W. 
N., XXXV ; Baijnatli v. Benoifeiidra, 6 C. W, 

N.. 5. 

(5) BaijnntJi v. B^Awiiemlra, 6 C W. N., 
6 ; Go?is Mthomed v. Kh^ioas Ah, I.L.R., 23 
Cal , 4.*i0 '45^ 

(4) Gous M ihonied v. Khnio'i'i Ali, I.L.R . 
23 Cal., 450 (453) ; Abdul M<ijid v. Mahomui 
Frizullih. I.L.R., 13 All., 89; Subrain v. 
Purnn Singh, 8 A L J.R., 1327. 

(6) B'dkrishna v. Misuim, I.L.R. , 5 AIL, 
142 (157), P C. ; Si.mi Aygiry, KrisUn'is'imi, 
I.L.R , lO Mh4., 169 ; Buldev v. Ramchxn- 
,dra^ I.L.R., 19 Bom., 121. 

(6i Exp. Smith, 2 D. & L., 271 ; 2 Rob- 
bings Mortgage 826. ^ 

.(7) JiwavuAli v. Basa Mai, I L.R., 9 All., 
108, P. B. ; Abdul Majid v. Muhammed, I. L. 
R., 18 AU.i 89.; Mumtuz ATivied v; Sri 'Ram, 

G, TP— 7 


I. L. R., 35 All., 524 ; Biifnath v. Benoyen- 
dra, GC.W N., 5; Rmn Ratan v. Jogesh Chan’ 
dra, 12 C.W.N., 625 (627); Gom Mahomed v, 
Khdirn'i Ah, T. L. R., 23 Cal., 450, dissenting 
from Gopnl Narayan v Trimbak, T L.R., 1 
Bom , 267 (s. 232 of the G. P. G. distinctly 
implies that a decree may be transferred by 
assignment). 

(8) Jairamv. Balkrishna, 3 N.L.R. 72 (74). 

(9) Per Hardwick, L. 0., in Cusborne v. 
Scarfe, 1 Afck , 603 ; cited in Heath v. Pugh, 
6 Q.B.D., 360 ; Mahalavu v. Kusaji, I.L.R ; 
18 Bom., 730(745) ; Parashram v. Gobind, 
I. L. R . 21 Bom , 226 (228) ; Kmti Ram v. 
Kutubiidin, I. L. R., 22 Cal., 33; Umesh' 
Chander v. Zahur Fatima, I. L. R., 18 Oal., 
164. P.C ; Khubchaml v. Kahan Das, I.L.R 

1 AIL, 940 ; Raghunath v. Juravan, I. L.' R., 
8 AIL, 705; Kandian v. Ranjana, I. L.’ R*f 
4 Mad;, V Oangadhar v. Stoaram, 
8Mad.,’24&. > " ^ 
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Allftbabad and Bombay High Oourfc8.(l) “ But ife will be found upon an exam}* 
nation of tbe facts of those cases that the first mortgagee had, subsequent to the^ 
second mortgage, purchased the equity of redemption of the mortgagor, and it* 
was held that the second mortgas^ee was bound to redeem the earlier mortgage. 
In that state of facts we should he disposed to say that the second mortgagee 
is not entitled to bring to sale the mortgagor’s interest, because it no longer 
exists in the mortgagor; it has already passed into the hands of the first 

mortgagee. 2) 

67. Standing Timber. — By ‘‘ timber ” is generally meant such trees 
only as are fit to be used in building and repairing houses. Thus in England 
oak, ash and elm trees are considered timber provided at least they have 
attained a certain age and size, that is, they are at least twenty years* oldr 
provided also they are not so old as not to yie’d a reasonable quantity of usable 
wood in them, sufficient to make a good post.(‘^l Timber may be varied by 
local custom. “ There is what is called the custom of the country, that is, of 
a particular county or division of a county, and it varies in two ways. First of 
all, you mav have trees called timber by the custom of the country, beech in 
some counties, hornbeim in others and even white-thorn and b'ack-thorn, and 
many other trees are considered timber in particular localities in a Idition to the 
ordinary timber trees. In certain cases even age is not a su^e test, and the 
tree is said to become timber on attaining a certain girth. Tre^s fit for firewood 
only, or not sufficiently grown to produce useful wood, clearly could not he 
ranked as timber. The term “ standing timber ” would appeir to have been 
used in contradistinction to trees. Certain trees, being almost invariably used 
as timber, are commonly spoken of as ’* timber trees.” But probably most 
trees would admit of being used both as timber and for other purposes. 
Thus, properly speaking, almost every tree being po*entia'ly “timber,” 
and no tree actually timber, the question whether a tree is for the purpose of 
any transaction, to be deemed to be “ timber ” must depend upon the way it is 
regarded and treated in that transaction. If, for example, trees are sold with 
a view to their being cub down and removed, the sale is one of “ standing 
timber.”(6) But if, on the other hand, trees are sold with a view to the pur- 
chaser keeping them permanently standing and enjoying them by taking their 
fruit or otherwise, the sale could hardly be regarded as one of “ stan ling timber,” 
but it would be no doubr. a sale of immoveal)le property. Thus a mango tree, 
which is primarily a fruit tree, might not always come within the term “ stand- 
ing timber,” but it mav be classed as a timber tree where, according to the 
custom of a locality, its wood is us^d in building houses Simi’arly in England 
timber may include by local custom beech and various other tr<»es, even trees 
which are primarily fruit trees, such as, cherry, chestnut and walnut. 

68. Though standing timber is declared to be moveable property, still 
parties entering into a contract with reference to such timber may expressly or 

(1) Gnya Prasnd V. Snlik Prnsod, I.L R., bon s on DilapidatiooR, p. 215, Countess of 
8 All , 682 ; llor Pras d v. Bh^gwon Dns, Cumberland’s case, Moo., 812 ; Herlakenden’s 
I.L.R., 4 All., 196 ; Mulchand Kuber v Lallu case, 4 Rpp., 6.S6. 

Trikani, I. L. R., 6 Bom , 404 ; Parsi v. (6) Per S»r G Jessel, M R , Honywood ▼, 

Oirand Singh, (I886i A W N., 155. Honywood, Jj R., 18 Kq.. 306 (809). 

{2) K ntiHamv, Kutubudin Mahomed,!. (6» AliSahebv. Mohtdin, IS Bom. L.R., 

L. B., 22 Cal., 46. 874 »877» 

(3) Krishna Rao v, Baboji. I. Jj. R,. 24 (7) Krishnnrao v. Bnbaji, f. L. R., 24 

Bom., 81. Bom,, 8 1 ; Katwam v. Ramadhin, 10 A. L,- 

(41 Per Sir G. Je^pel, M. R., Honywood v. J. R , 5'6. 

Bonywood, L. B., 18 Eq., 303 ; oiling Gib- (8) Chandoo v. Talbot^ 2 P. Wms., 608. 
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by ioiplioatioQ agree fchat the transferee of the timber shall enjoy, for a long or 
short perio i, some distinct benefit to arise onb of the land on which the timber 
grows. In such a case, theconbract would undoubtedly be not in respect of 
mere moveables, but would operate as a transfer of an interest in immoveable 
property. Trees before their severance from the ground are reckoned as 
forming part of it, and are therefore immoveable property,!’^) but on severance, 
of course, they become moveable property. But a lease of a forest granted for 
two years in order thalt the lessee might cut and remove all kinds of trees grow- 
ing therein, b:)ing a sale of standing timber, which is bot.h here and in the 
Indian Registration Act classed as moveable property, requires no registration. 
But if added to the right to cut and fell trees the lessee is given the right to take 
the forest produce, the lease would then be a lease of immoveable property. W 
“ The principle of these decisions appears to be this, that wnerever at the time 
of the contract it is contemplated that the purchaser should derive a benefit from 
the further growth of the thing sold, from further vegetation, and from the nutri- 
ment to bo afforded oy the land, the contract is to be considered as for an 
interest in land ; but where the process of vegetation is over; or the parties 
agree that the thing sold shall be immediately withdrawn from the land, the 
land is to be considered as a mere warehouse of thing sold, and the contract is 
for goods. This doctrine has been materially qualified by later decisions, and 
it appears to be now settled that, wit.h resuect to emblements or fructus indus- 
trials, etc., the corn and other growth of the earth which are produced not 
spontaneously, but by labour and industry, a contract for the sale of them 
while growing, whether they are in a state of m iturity or svhether they hive still 
to derive nutriment from the land in order to bring them to that state, is not a 
contract for the sale of any interest in land, but msrely for the sale of goods.”(^) 

69. Standing Timber under other Acts :--Of course, this definition 
is professedly not one ot general applicition, but is limited only to this Act, 
and from which it follows that the term “ standing timber ” is not to be classed 
as moveahle property for all purposes, though it is so regai^ded under the Pro- 
vincial Sm^ll Causes Court and the Indian Registration Act,!"^' but it is treated 
as immoveable properoy for the purpose of limit ition and of the Code of Civil 
Procedure, and would be so regarded under the comprehensive definition of 
“immoveable property ” as given in the General Clauses Act.l^^ 

70. Growing Crops. — Indian law makos no distinction between what 
are known as emblements in English law, i.e., crops which are the annual results 


(1) Srmi Chettiar v S ant hona than, I. L. 
R., ‘20 M-d.. 6S 66), F. B.; AtduHah v. 
Ashraf Ali, 7 G. L. J , l62. 

(2i Qhufoo un v. Mustuk' deh, 2 Agra, 300 ; 
Bapu V. Dhondi, I. B R., 16 Bom., 853; 
Sakharam v. V.shiam, I. L- R., 19 Bjm., 
207. 

(3) S 2 (9). Indian Rogi<)tration Aot (Act 
XVIof I90s); AbduU'^hv. Ah>af Ali, 7 C L J., 
162 (166; ; Muthra D is v. Jidiibi*-, I L. R., 
28 All., 277 ; Manual Sen v. Naoli, 9 I.O., 
478. 

(4) Sukryy. Oomdakull^ 6 M. H. C. R., 
71 ; See'ki Chet iar v. Santhinathan, I.L.R., 
20 Mad., 58 i60, 63. 65). 

(6) Sir Vaagbaa Williams in Duppa v. 
Mayo, (Notes); oitedp^r Lord Goleridga , O.J., 


in Marshall v. (Ireen, L. R., 1 G. P. D., 36 
(39). 

(6) Umed Ram v. Dualat Ram, I. L. R.i 6 
All., 564 (566). P B. 

(7) RmiGhulamv. Mnnohar Das, (1887) 
A. W. N , 69 ; Mangal Senv. Naoli, 9 I.O., 
478. 

(8) AbduHnhv A^^hraf AH, 7 0, L J.. 152 
(166) ; Ram Gulam v. Maaohar. 7 A. W. N., 
69 ; Sakha Ram v Vishram, I.L.R., 19 Bom., 
207; Mad 7 / 7/1 v Venkata. [ L R., ll Mad., 
19^; Jaimal Singh y, Ladha, (1884) P.R. No. 
112 . 

(9) S. 3 (26), Gnnpral Glauses Aot (4ot X of 
1897) ; J limal Singh v. L^dha, (18*>4) P. R. 
No. 112; Abdullah v. Ashraf Ali, 7 G. L. 

162 (166). 
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of agricultural labour, and other crops, i.e., grass and clover whioh do not 
repay within the year the labour by whioh they are produced. Consequently, 
‘‘ growing crops ” would hero include not only the seeds or products of the 
harvest in corn, but all vegetable growths whether in the form of fruit, loaf, 
bark or roots, which have no existence apart from their produce as distinguish- 
ed from trees and shrubs which have a recognized existence anart from any 
produce which they may bear. As such pan creepers would be included in the 
term, though the creepers are uprooted not annually but at the end of the third 
year.<^l But plantain trees which’, when once planted, yield fruit for several years, 
fall into a different category. and so does also lac which is the excretion 
of insects reared upon certain trees. But growing crops must be distinguish- 
ed from future crops which are ordinarily classed as immoveable property 
and have been therefore classed as immoveable property. (6) Under section 87 of 
the Contract Act sale of such crops is the sale of goods not yet in existence, and 
the ownership of such goods may be transferred by acts done after the goods are 
produced in pursuance of the contract by the seller, or by the buyer with the 
seller’s assent.^*^! The term “crops and produce of land,” as used in the Code 
of Criminal Procedure, means crops and produce attached to the land, and 
which is then regarded as immoveable property. (9) 

71. Grass. — Grass means also growing grass or herbage ; “ and a right to 
depasture or to cut grass for an indefinite time would be regarded as right in 
immoveable property. 

72. Maintenance. — A sum of money payable for maintenance, even 
though out of immoveable property at Government revenue does not thereby 
cease to be moveable property unless it is made a charge upon land in which 
case it would be treated as immoveable property. 1^®) 

73. Property. — In the Bill as revised by the Law Commission 

property was thus defined ; “ The ‘ ownership ’ of a thing is the right of one or 
more persons to possess and use it to the exclusion of others. Such ownership 
is either absolute or qualified. The thing of which there may be ownership is 
called ‘property.’ A clear notion of property is a pre-requisite for properly 

understanding the law thereof, and the subject will be therefore found fully 
discussed under section 5. Here, however, it may be stated that the term 
“ property ” is throughout the Act used in its most generic sense, as meaning not 
only the actual physical object, but also all interest comprised therein and may 
be the subject of ownership. According to Lord Langdale “ property is the most 
comprehensive of all terms which can be used in as much as it is indicative and* 


(1) Aimnram v. Doina, 11 G.P.L.R., 87. 

(2) (jopola V. Ch‘'iii'Oo. 11 C. P. L, R., 89. 

(3) Parmanand v. Biikhu. 6 N. L. R., 21. 

(4) Kalka Prasad Chandan Sinqh^ I. L. 

R., 10 AIL, 20. 

(5) Kalka Prasad, v. Chandan Sinqhy I. 
Ij. R., 10 All., 20 ; Misri Lai v. Mozhar, I. L. 
R., 13CaL, 262. 

(6) Seeni v. Santhanathan, I.L.R., 30 
Mad., 58; Mavimikkutti v. jpttzhakkal, I. 
Li. R., 29 Mad.. 353 ; Kuttuva v. Thoppai, 15 
I.O., 234 (239) ; liija Bije Bahadur v. 
Gu7inolah 5 C. P. L. R., 6; Parmanand v. 
Birkhu, 6 N. L. R., 21 ; Kolagiri v. Pali- 
banda, 14 M. L. T., 225. 

(7) S. 87, ill. (o), lodian Contract Act (IX 


of 1872); Misri Lai v. Mozhar^ I.L.R., 13 
Cal., 262. 

(8) Shah Ramzan v. Janardhan, 6 C. W. 
N., 881. 

(9) Shop., 12. 

(10) Government of Bombay v. Desai 
Kullianrai, 14 M.I.A., 651 (5b3, 664); Asghar 
AH V. KhursJied AH, I.L R., 24 All., 27 (43), 
P. C. ; Ram Singh v. Hargohind, (1891) P.R, 
No. 83. • 

(11) To this de6nition is appended the fol- 
lowing marginal references : Bill III, s. 3, 
Report s. 2, N. Y. Code. para. 159, showing 
the source from whioh the definition has been 
extracted. 
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descriptive of every possible interest which the party can have.”(0 It therefore ’ 
includes the right known as an “ equity of redemption/' (^) and a debt secured 
by cbarges/3) An actionable claim is therefore also * property. ' The 

common of turbary," or a right of cutting turf in another person’s land and 
" common of pasture," or the right of depasturing cattle on the land of • 
another, are appendant incorporeal hereditaments which are regarded in England 
as falling into the category of real property, and there can be no doubt but 
that they will be so regarded in this country. 

74. Instrument. — In the Bill the term used was assurance and which 
was thus defined : — “ ‘Assurance ' means any non- testamentary instrument, 
which purports or operates to create, transfer, or otherwise dispose of, whether in 
present or in future, any right, title or interest to or in immoveable property."(6l 
This definition having been subsequently abandoned, the present definition 
may be regarded as only in a measure supplementary to that given in the Indian 
Begistration Act, but the term has been given special and restricted connotation 
for the purpose of this Act. From the nature of the Act testamentary instru- 
ments are excluded from its consideration. In the Begistration Act ('^) the term 
was said to have been used on the understanding that the writing is not merely 
evidence of the transaction, but is the transaction itself. "(®) 

76. “ Registered. “ Registered " means “ registered " in accordance 

with the provisions of the Indian Begistration Act or other law regulating the 
registration. of documents in British India. Accordingly, a document registered 
out of British India, e, g., in a Feudatory State, is not registered within the 
meaning of this Act. A document compulsorily registered, and though denied, 
by the executant at the time of presentation for registration, is to be regarded 
as duly registered, but where a hypothecation bond was registered without the 
minor being represented, it was held not to be registered so far as the minor 
was concerned. Begistration must be in accordance with the law, ’otherwise 
the document is not treated as registered ; 1^1 but registration by an ofi&cer of 
property situated partly outside his jurisdiction is not invalid. 1^0) But where 
the lohole of the property is situate outside the jurisdiction of the Registering 
officer its registration is of no effect,B*-^ and the Civil Court can refuse to receive 
it in evidence. The Court is entitled to go behind a certificate of Begistration 

and where it finds that a document has been registered by an officer who had 

no jurisdiction to register it, the Court will refuse to receive it in evidence on the 
ground that it is not duly registered So where the registration of a 

(1) JoTies V. Skinner, (1835) 5 L, J Cb,, 90. I. L. R., 5 All., 599. 

(2) Matadhi v. Kazini Hnaem, I.L.R., 13 (10) MoUamined v. Raja Pertah, 5 N. W. P. 

• All., 4S3, F. B. H C. R., 9L. 

(3) Rudra v.. Krishna, I.L R., 14 C*l., (10) Ram Coomar v. Khiula Newaz, 7 0. L. 

241 ; Matfdin v. Kazim Hiisein I. L. R., R*, 223; Har Saliai v. Chunni Kuar, I.L. 

13 All., 433, F. B. ; Mmhiram v Islicn R., 4 All., 14; Sheo Shanker v. Hirdey 

Chunder, T. L. R , 21 Cal., 56S, F B. Narain, I. L. R., 6 Cal., 29; Bishunath v. 

(4) Muchiram v. Tshen Chunder , T. L. R., Kalli-mi Bai. W. N. [1882], 175, but contra 

21 Cal., 563, F. B. ; Rudra Prakash v. Beni Madhub v Khatir Mondul, I. L. R., 
Krishna Mohun, I.L.R.. 14 Cal., 241. 14 Cal., 449 ; Baijnath v. Sheo Sahay, I. L. 

(6) Will, R. P. (18th Ed.), 395. R., 18 Cal., 556, P. B. 

(6) Tbe drafG dedoition bore the following (11) Baijnath v. Sheo Sahay, I. L. R., id 

marginal note showing the source from Oal., 556, F. B. 

which it was adopted — Act III of 1877, s. 17, (12) Beni Madhab v. Khatir Mondul,!, L. 

ol. (6) (Indian Registration Act). R,. 14 Cal., 449. 

(7) Act XX of 1866. (I3l Beni Madhab v. Khatir Mondul, I; L; 

(8) Somu Oorukhal v. Rangammal, 7 M. R., 14 Cal., 449 ; Joginee v. Bhoot Nath, I» 

H. (J. R., )8. L. R , 29 Cal., 654; Daji v. Moreshioar ^ 

(9) Mohammed' v. Raja Pertah, 5 N. W. N. L. R., 112. 

P. H. C. R., 91 ; Shanker v. Jograj Singh, 
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document has been compassed by fraud as by giving false or incorrect descriptioxi 
of the property in respect of matters which from their nature it lies upon the 
party registering the document to state, being especially within his knowledge, 
registration would be invalidated, if the misdescription affects the jurisdiction or 
identification of the property. 

76. Registration Acts.— The first Registration Act or rather two 
Acts for India were passed in 1843,(2) which, however, provided only iot 
optional registration. (3) They were both repealed, in 1864, by a subsequent 
Act called the Registration of Assurances Act, and which in its turn was 
superseded by an Act enacted two years later.(&) Another Act passed in 
1868 (6) repealed the one previously in force. Again, in 1871, still another 
Act (7) was brought into existence repealing the Acts before then in force and 
sweeping away a part (8) of the Registration Act of 1866, which described the 
procedure relating to the registration of memoranda of decrees and orders affect- 
ing immoveable property. It effected a still greater change in doing away with 
the provisions, contained in sections 52 — 55 of the said Act, enjoining special 
registration of obligations of payment of money, and their summary enforce- 
ment ; and which had marked a peculiar feature in the then Registration Law. 
The Act passed in 1877 merely consolidated the previous Act. And though 
amended from time to time, (2) it has been substantially re-enacted as the 
present law.(^O) 

77. “Attached to the Earth.’’— The expression “ attached to the 

earth” occurs twice again in the Act, — in the last part of paragraph 2, secfion 8, 
and iif cl, (h) of (B), section 108. ** Fixtures” under section 8 pass with the 

property, and under section 108 the lessee is entitled to remove all fixtures 
made by him provided he leH.ves the property in the state in which he received it. 

You shall not destroy the principal thing by taking away the accessory to it.”(^^) 
Attached includes the doors and window shutters of a building.! ^2) 

78. This clause defines what terms may be deemed to be “attached to the 
earth ” and as such would be included in the category of immoveable property.(l3) 
Really speaking, the clause is a proviso explanatory of the terms as used in the 
definition of immoveable propertv. As a rule, whatever is affixed to the soil, 
becomes, in the contemplation of law, a pirt of it and is subjected to the same 
rights of property as the soil itself. The clause divides “attached” things into 
three classes, namely, (a) those that are rooted in the earth ( § § 79 — 82) ; (b) things 
that are imbedded (§§ 83 — 85) ; or (c) things that are attached to what is so 


, (1) Baijnath v. Sheo Sahay, I. L. R., 18 

Cal., 556. 

(2) Acts I and XTX of 1843. 

(3) 8. 3, Act XIX of 1843, provided : — 
“ And it is hereby declared and enacted, that 
no conveyance or other instrument affecting 
title to land, or any interest in the same, 
whether made before or after the said first 
day of May last past, other than such deeds 
or certificates as aforesaid are or shall be in 
any respect void for want of registration, any 
Act. Regulation or law to the contrary not- 
withstanding.** 

(4) Act XVI of 1864. 

(6) Act XX of 1866. 


(6) Act XXVII of 1868. 

(7) Act VIII of 1871. 

(8i Part VIII of Act XX of 1866. 

(9) Amended by Acts XII of 1879, XIX of 
1883 (Land Improvement Loarl^), VII of 
1886, VIT of 1888. XIII of 1889 (Canton- 
ments), XII of 1891 and Act XVII of 1899. 

(10) Act XVI of 1908. 

(11) 3Atk., 13 (per hard Hardwioke). 

(12i Peru Bepari v. Ronuo, T L.R., 11 Cal.* 
164 ; Quefn-Kmpress v. Sheikh Ibrahim, I.L. 
R., 13 Mad , 618 ; Purshotuma v. Municipal 
Council of Bellary, I.L.R.. 14 Mad., 467. 

113) 8. 3 (26), General Clauses Aot (X of 
1897). 
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imhadded Buoh as trade-flstures and machinery permanently fixed to the land 
whether for the purpose of trade or the better enjoyment of the land ittself.f^^ 
m 86—91.) 

79 . Trees and shrubs being rooted in the earth are deemed to be attached 
(1) Rooted thereto, and so long as they are so attached they are im- 
^ * moveable property, and form part of the soil to which they 

areafl5xod,f2) but they lose their character immediately on severance.^®) Hence 
BO long as they are not cut they are prima, facie to be taken as passing with the 
land on which they grow. The sale of a house and compound would then clearly 
comprise the trees thereon unless they were expressly excepted. (^) Where the 
mutwali of a shrine planted fruit trees on land admittedly belonging to the tribe 
and the judgment-creditor of the mutwali sought to attach the tree under a money- 
decree against the mutwali, it was held, that although the judgment-debtor's 
predecessor planted the trees while acting as mutwali, apart from the land he could 
acquire no property in the trees by so doing, nor could any benefit which the 
mutwali who originally planted the grove, or his* successors might have derived 
by taking the fruit of the tree, enable them to acquire any right of ownership 
in the trees as against the shrine, and which, until the contrary is established, 
belonged to the shrine to which the land belonged.ll^) Similarly a tenant plant- 
ing trees on his holding acquires no right to sell or otherwise disnose of them 
at any rate beyond the term of his own tenancy unless by custom or con- 
tract he has acquired a greater right therein. Hence where a tenant hypothe- 
cates trees standing on the land he holds for a term, the hypothecation is only 
valid for the term of his tenancy, and would cease to be enforceable with the 
cessation of his tenancy and his ejectment.^^) Trees and shrubs being attached 
to the soil pass by a conveyance without express mention. (*^1 But should they 
be reserved and excepted out of the conveyance, they will be deemed to have 
been severed in contemplation of law from the soil, and would then cease to be 
immoveable property. Similarly where trees alone are transferred they are 
deemed to have been detached from the earth and are moveable property. (^0) 
Bud a yaddast entitling the grantee to **cuD and enjoy the trees, &c., and the 
grass, korai, green nuts, &c., from this day till the close of Fasli 1304 ” is not 
a mere lease to existing things, but also to what might grow on the ground 
within the period named, that is, to an interest in immoveable property which 
would require registration'll in as much as it was contemplated that the pur- 
chaser should derive a benefit from the further growth of the thing sold, from 


(1) M'lcleod V. Kikabhoy, 3 Bom. L. R., 
426 (480); oitins; Hallen v. Runder, 1 G. M. 
and R , 266 ; Lee v. Gaskell, u. R , 1 Q B. 
D., 700 (ia ibe oasn misoited); see Elwesv, 
Maw, 3 East., 53; Wike v. Hall, 8 App. Gas., 
195 (210/; Ex parte Asthurry, L. R., 4 Gh., 
630. 

(2) Muhammad v. Lante Ram, I. L. R., 
23 All., 291, F. B. ; Harbim Lai v. The 
Maharaja of Benares, I, L. R., 23 All., 126 
(127j ; Ramalinga v. Samiappa, 1. L. R., 13 

Mad., 16 , 

(3) 8. 3 (251. General Clauses Act (X of 
1897); Re Anslie, 30 Gh. D., 485; Re LleweU 
lin, 37 Gh. D., 324. 

(4) Faqeer Sonir V, Mt. Khuderun, 2 N. 
W.P., H G. R., 251; Igbtl tiusenyf, Nand 
Kishnre, I.L.R., 24 All., *294. See s. 108 (h), 
43omm. post, 

(5) Nwrbibi v. Maginlal, I.L.R., 16 Bom., 


547. 

(6) Imlad Khan v. Bhanirath, I. Tj. R., 10 
All., 159; Kaun^alia V. Gulab Kuar, I. L. 
R., 21 AIL. 297; Janki v. Sheo Adhar, I.L.R., 
23 All., 2U; Nafarchandra v. Ram Lai, 
I. L. R., 22 Cal., 742. 

(7) Ajudhia Nath v. Siial, I. L. R.. 3 All., 
567 ; Ram Baran v. Salig Ram, I. L R., 2 
All., 896; Mt. Pea^unw. Ram Narain, 1 N,- 
W. P., H. C. R.. 21.3. 

(8) Wills. P. P. (I5th Ed.), 133. 

(9) liarlakpiuien' s case. 4 Rep., 63 (6). 

(10) Marshall v. Green, 1 C. P. D., 36; 
Ramhhatv, Vasu^eo, [1886] B. P. J., 130; 
Chinvdhry v. Dhandoo, 3 Agra, 157. 

(11) Seeni Chcttiar y . Santhanathan, I. L. 
R , 20 Mad , 68, F. B.; folio wing Sukry Kur- 
deppa V. Goondakull, 6 M. H. 0. H , 71 ; 
Marshall v. Green, I 0. P- D., 35. 
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further vegetation and from the nutriment to be afforded by the latid.’'(^) Our' 
a similar principle a document creabing a right of use over grovv'ing trees for a 
term of years creates an interest in land and not only in the '' forest produce 
which it purports to lease.i^) But the hypothecation of an existing sugarcane 
crop, though the property was described as “ khet-naishakar ” (“a field of 
sugarcane ”), was held to be a mortgage of moveables, the word “khet-naishkar 
being only descriptive of the extent of the interest conveyed. Such mort- . 
gages must, however, be distinguished from those which relate to future pro- ? 
perty, as future indigo crops that may bo grown upon the mortgagor's landr 
which is in effect no more than an agreement to mortgage moveable property . 
that may come into existence in future, for which there is at present no legia-; 
lative recognition although the Courts have always enforced such agreements if, 
not otherwise invalid. 


Emblements. 


80 . A distinction must be drawn between trees and shrubs and emble-. 

ments or vegetable products as are the annual results of . 
agricultural labour. Emblements or the annual crops com- 
prise not only corn and gram sown, but also roots planted and other annual artifi-" 
cial products of the land, hut they do not comprise fruit trees, such as panmala and 
figs which pass with the land.l^^ These products are never considered as pare of j 
immoveable property. But on the other hand, they belong to the tenant who' 
has grown them, and which he is allowed to gacher and take away even on , 
ejectment. 


81 . The term tree appears to contemplate trees of mature growth, and 
so does the word “ shrubs " as used in ordinary parlance. ^ 
But does the clause comprehend immature and growing 
trees and shrubs, or plants however -small, as for example seedling in a 
nursery. ‘The law on the subject was explained by Sir Vaughan Williarne 
in a case to which reference has already been made elsewhere (§ 6B) and the 
test there laid down should furnish a fair working rule for distinguishing the ' 
two classes of property. 


82 . It would thus appear that in a sale of crops, or trees or other 
matters existing in a growing state in the land, the question whether the 
interest conveyed is or is not an interest in land depends upon the nature of 
the agreement between the parties and the rights which such an agreement , 
may give.'7) The sole test in such cases is that of intention. Wnere the 
purchaser is to derive no benefit from the soil bub is only to remove, as soon 
as possible, so much timber which happened to be affixed to the land at the ' 
time, iD cannot be said that any interest in the land was intended to be convey-,, 
ed. On the other hand, if the contract be for the sale of, say, a young planta- ' 
tion of some rapidly-growing timber, which was not to be cub down until it had 
become substantially changed and derived benefit from the land, the case would ‘ 
obviously be otherwise. 


(1) Marshall v. Green, 1 C. P. D., .35. 

. <2) Reference under s. 30 of Madras Forest 
Act, I. L. R.. 12 Mad., 203. P. B. 

' (3) Kalka Prasad v. Chandan Singh, I,h. 
R,. 10 All.. 20. 

(4) Misri Lai v. Mozhar Hossain, I.L.R., 
18 Cal., 262; Lala Tilokdhari v. Furlong, 
S B. L. R., 230. _ ; 

{5) Dowlatrainv. Gulabchand, [1885] B.P. 


J.,151. I 

(6) S. 108 (i) post ; Graves v. Weld, 6 B. & 
Ad., 105; 39 R. R., 418; Murtnzd Kh'in 
V. Gyraj Singh, 14 0. P. L. R., 89 ; follow-^ 
'mg Evans v. Roberts, 29 R. R., 421. ' 

Smith V. Surman,,9 B. ^ 0., 681. 

(8) Cf. per Grove, J., in Marshall v. Greenr 
L. R., 1 0. P. D.. 36 (44). 

(0) Ibid. 
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83 . The next olause is the authorifcative rendering of the legal ihaidm' 


(2) Imbedded. 


omne quod solo incedi ficatur solo cedit^i^) which is however a: 
BpecifiG variation of the general maxim before discussed. 


In discussing the questions falling within the ambit of the maxim several 
points call for discussion, but of which it takes no note. A building or erection 
may be put up by a person who may be, as regards the land, a mere trespasser, 
or a tenant. A trespasser may again build innocently or believing that the* 
owner would compensate him for it, or he may knowingly erect it in the hope 
of remaining undisturbed in possession, or perhaps to make it costly for 
the owner to secure eviction. In the case of a trespasser there can be no 
doubt but that his erection would be regarded as an accretion to the land. 
But should the trespasser have acted innocently it is possible to conceive of a. 
case when he may have to be placed upon terms. (2) 


84 . Taking now the other case, namely, where the building has been 
made by a tenant lawfully in possession of the premises, the question is one 
the answer to which must depend upon at least the following considerations : — 
(i) the nature of the erection made, whether it is permanently fixed to the 
soil or not ; (ii) whether its removal can be effected without prejudice to the 
soil ; in other words, would the injury caused by its removal be much greater 
to the landlord than the benefit from the materials when removed is to the 
tenant ; and (iii) whether the building was subservient to some purposes of 
trade. Then again, it is conceivable that the question may arise between three 
classes of persons : (i) between different representatives of the same owner of 
inheritance, viz., between his heir and executor ; (ii) between the executoi;s and 
the remainderman or reversioner ;^^Miii) between landlord and tenant. In 
the first case, i.e., as between heir and executor the rule obtains with the most 
rigour in favour of the inheritance, and against right to disannex therefrom, and 
to consider as a permanent chattel anything which has been affixed thereto. In 
the second case the right to fixtures is considered more favourably for executors 
than in the preceding case between heir and executor. In the third case,, 
however, the greatest latitude and indulgence has always been allowed in 
favour of the claim to having any particular articles considered as personal' 
chattels as against the claim of the landlord.'^) 


86. This clause only defines what erections are to be regarded as forming 
part of the property to which they have been affixed. The question as to what 
things must be regarded as sufficiently imbedded in the soil =?o as to become a 
part thereof is one which is not free from difficulty. As Blackburn, J., 
observed : “ it is a question which must depend upon the circumstances of each 
case and mainly on two circumstances, as indicating the intention, viz., the 
degree of annexation and the object of annexation. But the second consi- 
deration is obviously subservient to the first, for if the fixture be sufficiently 
annexed to the freehold it would pass with it with whatever object it may have 
been annexed. A spinning mill, a part of which had been fixed by means of 


(1) All that is built on the soil follows 
(or belongs to) the soil.'* The General rule 
is explained in notes to Elwes v. Mawe, 2 Sm. 
L. 0., (7tfa Ed.), 185; 3 East, 88. But this 
maxim has but a limited application in this 
coMntty ^Chaturhhuj v. Bennett, 1. L. R., 
29 Bom., 823. 

(2) See 8. 61 and the oommentary thereon. 

(3) In England this may be in the ease of 

O, TP— 8 


a tenant for life or in tail. 

(4) Tlevlakenden' s case, 4 Co. Rep., 64 ; 
Cooke V. Humphrey^ Moore, 177 ; Lord Darby 
V. Asfiutth. Hole, 234 ; cited in Elv:es v. 
Mawe, 3 East. 61, 6 R. R., 623 (634); 
D^Eyncourt v. Gi'egory, L, R., 3 Eq., 382. ' 

(6) Holland v. Hodgson, L. R., 7 0. P., 
328 (334). 
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screws and the rest being sunk into the stone flooring and secured by molten 
lead was thus held to be at law disrtainable for rent.(‘-l But the purpose of 
annexation may rebut the presumption to be drawn from the degree of anaexa- 
tion. 


86. Besides the erections imbedded in the earth the clause would not 
Incidental Fix- exclude other fixtures such as machinery and the building 
tupei. accessory thereto, being erected to cover and protect it.(2) 

With regard to buildings and trade-fixtures the general rule 
is that, whatever has been annexed to the land for the purpose of its better 
enjoyment, the intention must clearly be presumed to be to annex the erection 
to the property in the land, but the nature of the anuexation may be such as to 
shew that the intention was to annex it only temporarily, in which case it 
may be detached and removed from the corpus. The question, again, is a 
question of intention, (^1 but the degree and nature of the annexation is an 
important element for consideration ; for where a chattel is so annexed that 
it cannot be removed without great damage to the land, it affords a strong 
ground for thinking thac it was intended to be annexed in perpetuity to the 
land. Of^aourse, no such presumption is possible where the value of the fixture 
is far in excess of the land upon which it was erecced or where by custom or 
oontract a different intention is indicated. 

The question whether a trade-fixture is severable or not depends not only 
upon its nature, degree and the mode of attachment, but also the oircumstances 
under which it was attached, the purpose to be served, and last but not least, 
the position of the rival claimants to the things in dispute.(^) Tne question of 
chattel or fixture would appear to be a question of law.i®) 


87. With regard to permanent fixtures the law appears clearly to be that 
Trade-fixtures must be deemed to be added to the principal from which 

they mav not be removed. (fl But this rule receives a liberal 
construction in the case of trade fixtures, the increasing cost and importance 
of which is forcing a number of exceptions to the rule so as almost to circum- 
vent it. Thus, it has been held, that if a lessee for years make a furnace fixed 
with mortar for his advantage, or a dyer m^ke his vats or vessels, he may 
remove them, but if he suffer them to be fixed to the eirth after the term, they 
then belong to the lessor. W So where afire-engine was erected to work a 
€olliery,(9) or a cyder mill to make cyder, (^0) the machineries were regarded as 
accessories to the carrying on of the trade. A colliery is not only an enjoy- 
ment of the estate, but in part carrying on a trade. 


(1; HellawcU v. Eastwood, L. R., 6 Ex., 
^ 96 . 

(2) See per Lord Fitzgerald in Wake v. 
Hally 8 App. Oas., 195 (216) ; o. a. from Wake 
V. Hally 7 Q B. D., 295. 

(3) Per Lord Black bur q in Wake v. Bally 
S App. Gas., 195 (204); o. a. from Wake 
Ball 7 Q B. D., 295. 

(4) Lancaster v. Evey L. R , 3 Ex-, 267 
^260). The iotention may be rebutted by 
circumstanoes poioting to the contrary 

p. 260. 

{b)Reynoldsv, Ashby d Son, [1904] A. 0., 


466 (474). 

(6) Per Lord Janies in Reynolds v. Ashby 
it Son, [1904] A. 0., 466 (471). 

(7) Buckland v. Butt^rfleldy 2 Brod. dc 
Bmg., 54 ; Wake v. Hally L. R., 8 App. Gas., 
195 (209). 

(8/ Year .Book, 20 Hen. VII, 13, a d b, 
Poole’s case Salk., 868. 

("1) Lawton v. Lawtony 3 Atk., 13 : Lord 
Dailey v. Lord Ward Ambler y 113 ; Lawton, 
V. Salmon, 1 H. Black, 259,2 R. R.. 764. 

UO) Per Lord Hardwioke in Lord Dudley 
V. Lord Ward Ambler, 113. 
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88. Od a somewhat similar prmoiple matters of ornament, as orna- 

Fixtures for orna- marble obimoey pieces, pier glasses, bangings^ 

wainscot fixed only by screws, and the like have been 
allowed to be carried away by the outgoing tenant as chat* 
tels of a personal nature.^^l But where the mortgagor of a house, subse- 
jquently to the mortgage, removed the ordinary fixed grates from various 
rooms in the house and substituted for them dog grates," which were of 
considerable weight, but were not physically attached to the structure of 
the house in any way, it was held that under the circumstances the true 
inference was that the mortgagor placed the dog-grates in the bouse with 
the object of improving the inheritance, and that they were therefore fixtures 
which passed to the mortgagee. On the other band, tapestries a£Qxed 
by a tenant for life to the walls of a house for the purpose of ornament 
and the better enjoyment of them are, as against the remainderman, removable 
by the tenant, or by his executor after his death, even though they may have 
been fixed never so permanently to the freeholds. Gardeners and nursery* 
men erecting green-houses or hot-houses and planting trees are entitled to dis- 
annex the structures made and even the trees planted by tbem.l^) In one case 
machines were supplied by the owner of them to the lessee of a factory upon 
the hire-purchase system, on condition that they were to remain the property 
of the owner till they had been wholly paid for, and that upon default in 
payment the owner was to have power to determine the hiring and remove the 
machines. They were affixed, as the owner knew, to concrete beds in the floor 
of the factory by bolts or nuts, and could have been removed without injury to 
tho building or the beds. The lessee made default in payment, and the owner 
brought an action to recover the machines or their value from a mortgagee of 
the premises who had taken possession. It was held that the machines bad 
been so affixed as to pass by the mortgage to the mortgagee. 

89. Trade-fixtures, and fixtures for ornament and convenience may then 
be regarded as the two exceptions to the general rule as to annexations. In 
England a third exception is admitted under certain restrictions by the statute 
relating to landlord and tenant.l^^ But to these must be added two other 
exceptions, namely, (i) cases of express stipulation or necessary implication, 
and (ii) custom. All these will have to be considered when discussing the law 
of landlord and tenant. 

90. The third clause seems immediately to exclude things attached 

to houses and walls, such as window blinds, window 
Imbedded thiiigB. sashes, shutters, fastenings, hangings, tapestry and pier 
glasses, whether nailed or not,(^f)> beds fastened to the walls 
or ceilings, fixed tables, water tubes, cupboards, book cases screwed to the 
walls, clock-case#, iron ovens, grates, ranges, and stoves, although fixed in 
brick work, iron back to chimneys, pumps and all articles of domestic utility 


(1) Beck V. ReboWy 1 P. Wms., 94; Ex- 
parte Quincey, 1 Atk., 477 ; Lawton v. 
Lawton, 8 Aik., 13. 

(2* MonU V. Bames, L. R. [1901], 1 Q. B., 
205. 

(8) In re De Falbe, [1901] 1 Oh., 623. 
Leigh w, Taylor^ [190iJ A. 0-, 167. 

(4) Penton v. Robert, 2 East., 88 ; Deanv, 
Allalley. Esprin. N. P. 0 , ll. 

(6> Reynolds v. Ashby d Son, [1903] 1 K. 
.Bm 87 O. A., [19041 A. 0.. 466. 


(6) Landlord and Tenant Act, 1851 (14 
and 15 Vicb.. c. 25, s. 3) ; ARriculiural Hold* 
iugs Act, 1883 (46 and 47 Vicb.,c. 61, s, 34). 

(7) 8. 108. post. 

(8) Amos & P\, 110, 326, 371, Wood. L. 
A T (16th Ed ), 670. 

19) Rfx V. Hedges, 2 East. P. 0. . 690n. 

(lOi Buckland v. Butterfield, 22 R. R., 649. 
(11) Ex parte Qutncey, 1 Atk., 477. 

(12| Bex V. St, Dunstan, 4 B. A 0., 686. 

(13) Harvey v. Harvey, 2 Stra., 1141. 
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or convenience, which, being not annexed for the beneficial enjoymenfr 

of that to which they are attached, are considered as forming no part of the 
house or building to which they may have been annexed. The clause hero 
closely follows the modern English rule which makes a similarexceptiou in favour 
of things not permanently annexed to the freehold, which the outgoing tenant ie 
allowed to take away. But a verandah, the lower part of which is supported 
on posts fixed to the ground falls into a different category.(l> Similarly, doors 
and windows being permanently attached to houses and being necessary for^ 
their permanent beneficial enjoyment could not be detached from the houses of 
which they form a part.('^l Indeed anything that is affixed to walls or build- 
ings for their permanent beneficial enjoyment, such as doors and windows, bars 
and locks, are things “attached/’ Mere juxtaposition, however, is not 
within the term, e.g., a granary erected on straddles is not for the pre- 
sent purpose attached to the land.(3» So a shed which was not attached, 
but which simply rested by its own weight on the foundation prepared 
for it, and the roof of which was connected with the wall of the main building 
by a dammered canvas was held not to be a fixture.(^) So Lord Blackburn 
observed : — “ Whenever the chattels have been annexed to the land for the 
purpose of better enjoying the land itself, the intention must clearly be presumed 
to be to annex the property in the chattels to the property in the land, but the 
nature of the annexation may he such as to shew that the intention was ta 
annex them only temporarily and there are cases deciding that some chattels 
so annexed to the land as to be, whilst not severed from it, part of the land, 

are removable by the executor as between him and the heir The degree and 

nature of the annexation is an important element for consideration ; lor whore 
a chattel is so annexed chat it cannot be removed without great damage to tho 
land it affords a strong ground for thinking that it was intended to be annexed 
in perpetiHty to the land ; and as Lord Hardwicke said in Lawton v. Lawton,^^^ 
‘you shall not destroy the principal thing by taking away the accessory to it,^ 
and therefore I think, even if the property in the chattel was not intended to 
be attach^’d to the property in the land, the amount of damage that would be 
done to the land by removing it, may be so great as to prevent the removal. 
But in the case now before the House, it is, I think, impossible to hold that 
the amount of this disturbance is so groat as to amount to a destruction of the 
land, or to shew that the property in the materials must have been intended 
to bo irrevocably annexed to the soil/’C^) The maxim is regarded in England 
as one of universal application. (^) No doubt it is expressed in general terms 
and without qualifications; but it must be taken with reference to what one 
would have said if the only cases were those in which there could be a fixing 
to the freehold, viz., by a trespasser or by a tenant. W 

91. The result of these rulings seems to be that fixtures are a part of 
the immoveable property if (i) they are for permanent enjoyment, (ii) are 
accessoiy thereto, and (iii) are for the beneficial enjoyment of that to which the 
fixture is attached. Machines and other trade-fixtures, therefore, do not come 
within the scope of this clause. 


(1) Penry v. Brown, 2 Stark , 403, 20 R. 

(2) See a. 8, Comm. 

\3) Wiltshear v. Cottrell, 1 E. & B.. 674. 
(4) Chaturbhuj v. Bennett, 1. L. B., 29 
Bom., 823. 331, 343. 

(6) Per Lord Blackburn in Wake v. Hall, 
8 F. 0., A. G., 195 (204) ; ste alao Elwes v. 


Mawe, 2 8m.. L. G., 7th Ed., 185. 

<6) 3 Atk., 15. 

(7) Wake v. Hall, 8 App. Cas., at ppr 
204 and 205 {per Blackburn, L.). 

(8) Wake v. Hall, 8 App. Cas., at pp. 204f 
and 205 Iper Lord WataonL 

(9) Ibid, (per hold Bramwell, p. 209). 
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82. Actionable claim. — There caa be no doubt but that this clause 
has been misplaced here, and its transposition to this section has destroyed 
•the symmetry of Ohapber VIII, to which it legitimately belongs.^l) 


93. 

Analogous Law. 


The definition of the term as now given was substituted for the 
following which was section 130 : — A claim which the 
Civil Courts recognize as affording grounds for relief is 
actionable, whether a suit for its enforcement is or is not actually pending or 
likely to become necessary.” The diflSculties which this definition had given 
rise to have been set out at length in the Introduction to Chapter VIII. In 
part they have now been cleared up by the amended difiaition which excludes 
from its comprehension (i) a mortgage-debt, and {2) an equitable interest in 
immoveable property. A large number of cases had clustered round thece 
points, which the meagre definition originally inserted in the Act did not help 
to reconcile. It was accordingly held in some cases that the interests now 
.covered by the exceptions constituted an actionable claim (•’^) whereas it was 
laid down in other oases that that could not have been the intention 
of the Legislature.!^) The present definition excludes all secured debts 
from the category of a mere “ actionable claim.” The original defini- 
tion had left another point vague, for, if goods were stolen or taken by a 
trespasser, there can be no doubt but that the party aggrieved had a claim 
against the wrong-doer, which he could make good in the Civil Court ; but 
would that be a suit on an actionable claim ? In this respect also the 
amended definition is a distinct improvement, for it enacts that the claim must 
be a claim to any debt, as distinguished from damages. 

In English law all personal property may be either (i) in possession 
called chose in possession or (ii) in action, or chose in action, Choses in 
possession are things of which the owner has the present possession and 
enjoyment, and which he can deliver over to another. But ’things of 
which he had no actual possession or enjoyment, but only a right enforce- 
able by suit were designated choses in action, since they could only bo recover- 
ed or realised by an action. (^) Now such things might be fi) a debt, (ii) the 
benefit of a contract, or (iii) damages for a wrong. All those rights would, 
according to the English law, fall within the term. But under the present 
definition cases (i) must be, and cases (ii) may be classed under the term, but 
those falling in class (iii) are clearly excluded. 

94. The term then must not be regarded as a synonym for the correspond- 
Its English analo English phrase, even the definition of which is by no 


gue. 


means yet settled. Thus while Blackstone defines it to be 
a “bare right without any occuoation or enjoyment, ”*7) and 


(1) See Introd., S 51.' 

(2) S. 2, Transfer of Property (Amend- 
meut) Act (II of 1900). 

(3) Jiujdco V. Br\j BekaH, I.L.R., 12 Gib, 

,605 ; Moitin Mohun v. Futtaricnissa, I.L R., 
13 Cal., 297 ; Muchimm v. Inli'in, I L R., 21 
Cal., 668; Sik.bb'immnl v. Venk'itirama, I.Li. 
R., 10 Mad., 289; V. Siihramanyi, 

11 Mad., 66 ; Hukim-un-nissa v. Deonarain, 
I. L. R . 13 All., 102. 

(4) Siblalv. AzaniHullah, I.L.R., 18 All., 

266; Moti Ram v. Jethmil, I.L.R., 16 All-, 
313. For other cases see lotro., Chap. VIII, 
^os/. , , 

(5) Palnier’s Case, 6 Bop., 246 ; Franklin 


V. Neate, 13 M. & W.. 481 ; Duncnn v. Gar- 
rntt, I C. & P., 169, 26 R. R , 629 ; Balis v. 
Thick, 9 Juc., 301; Rogers v. Kennay, 9 
Q H., 592. 

(6) Tertnes de la Ley, chose in action, 2 
Black Comm., 389, 396; Colonial Bink v. 
Whinnei 4 , 30 Ch. D., 261 (285', 11 App. 
Cas., 426. 

(7) “Property in chattels personal may 
be either in po-^session, where a man hath 
not only the right to enjoyment of the thing, 
or else it is in action, where a man hath a 
biire right without any oscupation,” 2 
Black, Comm., 339, 396, Wills. P. P. (15th 
Ed.), 28. 
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thereby excludes both benefit of a contract as well as the right to sue for a 
tort, (‘) in another place it is thus defined: thing in action is when a man 

hath cause or may bring an action for some duty due to him, as an action of 
debt upon an obligation, annuity or rent, action of covenant or ward, trespass 
of goods taken away, beating or such like; and because they are things whereof 
a man is not possessed, bub for recovery of them is driven to his action, they 
are called things in action,” (2> and which would include not only the benefit of 
a contracb and a right to sue for a wrong, but also pitents and copyrights. 

Now property of which the owner is out of possession may be divided into 
three classes, viz. : — 1. Whore it is a specific thing, including goods purchased 
but nob delivered. 2. Where it is a contracb, not being a contract for the sale 
of goods, or money payable otherwise than under a contract;. 3. Patent, copy- 
rights and trade-marks. 

Property comprised in the first class should be distinguished from that in- 
cluded in the two rem lining cUsses. because it is possible for the owner to 
obtain actual posse-sion of it, which is not possible in the two other cases. 
Indeed, the ligho which the owner has in prooerfcv of the first kind can scarcely 
be called an actionable claim, and the amended definition distinctly excludes such 
property from its category, although it would fall within the term as defined 
by Blackstone. In modern English law, however, Blackstone’s conception of 
the term is seldom found in practice, and indeed it may be said to have become 
obsolete. But the term, as now used, distinctly implies rights which the owner 
has agiinst a person under a contract, or for the payment of money other than 
under a contract. Such a defini'ion would, however, bo still too wide to 
coinc de with that adopted in the Act.O^) From the present state of law on the 

(1) But cf 2 Black. Comm., 396. lioaor * things of that nature ’ such as rights 

(2) Ttnnds do ia Ley, S. V. Chose in of action for torts, rights of encry, annuities, 

action. right<iof p esoatation, &c , and also (it- is sub- 

(l) In his article on “chose in action,” mittei)8omo rights of more modern origin, 

Sir Howard Etphins^one oximuios the vari- such as patents, copyrights and trad*>marks. 

OUB mo iiimgs and concludes that ‘ chose in But the view whi ’-h this article seconded 

aolioii,” according to modern usage, in- was strenuously controverted by Mr. T. Oy- 

cludes only rnjney du', whether un ler a pnan Williams in 10 L Q R., 143, who thinks 

contract nr n t, and contracts of every na- that the term “ ch ise in action” is elliptical 

ture exvpt contracis for the sale of goods and is equivalent to a “thing lying inac- 

where the word ‘c^'n'ract’ is use! in its widest ti m.” “ And a thing lying in action may, I 
meamug so as to include shares in the com- think, be explained as a thing which it 

panies. The phrase is never at ths present requires an aition r-o recover nr realize, if 

day used m the meaning of a right of action wrongfully withheld” (10 L Q R., 143) This 
in resoect of a to t; and it is perhaps doubt- view no doubt find support in the language 

ful whether it includes patents, copyrights used in some statutes ani decisions. ' Thus 

and tr idw-mirks" (9 L Q.R , 311;. This such rights li s., rights of action in tort) are 

view was concurred in by Cuarles Sweet in iO regarded as property and are so treated in the 

L Q.K., 303 (317) : —“The Chief r sale of Bankrnp cy Act of 1826 (8 Geo. IV, o. 16, a. 
this investigation is to confirm Sir Howard 63) Per Ptrke, B., Dhckknm v. Drnke^ 
ElphiuS'onH’ri conclusion that ‘chose in ao- (i849) 2 H.L C ,679 (626, 6-26). They have 
tion’ is used in at least two meanings. Primx been 'Spoken of as choses in action in 'i-gument 
facie, it me ms a debt, or sum of mouey in Rogers v, Spence, (1846) 12 0* & Fin.. 700 
repayable under a contract It is so used (706), and in Re Park Oite W iggon Works 

in the Judicature Act, and a'so in ordinary Co., 17 Ch. D , 234, the r'ght of any liquida- 

parlance. We sh »uld never think of describ- tor, creditor or contributory of a Company 
ing a t'^ansfer of stock as an assignment of a being wound up to proceed against any 
chose in acton. In a more extended and director of the Company for a misfeasancs 
technical sense, however, it includes shares wss expready held by the Court of Appeal 
and s ocks ; it 18 BO used in the Bankruptcy to be a thmg in a'ltion of the Company. 
Act, and in the old law of husband and wife. In America the term was similarly used in 
In a still wider sense it includes miny rights The People v. Tigi, 19 Wml, 73 l76) ; 
which the old books treated as choses ia ao- Qrocer*s Bank v. Clarke (1866) 48 Barb. 28« 
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subject in England one is not sure of a certain guide in interpreting the term 
as used in the Act. One thing is certain that the terms of the definition 
definitely exclude the right of action for tort from its scope. 

96. What is a “ Debt.” — A great deal, however, still depends upon 
what may be understood to be comprehended in the term debt,” a claim to 
which is an ** actionable claim.” In its primary sense a debt is a liquidated 
money obligation, which is usually recoverable by suit.iD An action for debt 
is generally founded on some contract alleged to have taken place between the 
parties, or some matter of fact from which the law would imply a contract be- 
tween them.C^) It is an essential feature of an action for debt that it should be 
for a liquidated or certain sum of money. In general,” says Blackstone, 
” whenever a contract is such as to give one of the parties a right to receive a 
certain and liquidated sum of money from the other (as in the case of a bond 
for payment of money, or an implied promise to pay for goods supplied so much 
as they shall be reasonably worth), a debt is then said to exist between these 
parties ; while, on the other hand, if the demand be of uncertain amount, as 
when an action is brought against a bailee for injury done through his negligence 
to an article committed to his care, it is described not as a debt, but as a claim 
for damages.” 

96. Origin of Debt. — A debt may arise from any of the three species 
of contract : — (i) As in the case of a sale where the vendee has not paid the 
price agreed upon, in which case the vendor has a property in the price as a 
chose in action, by means of this contract of debt, (ii) In bailment, if the 
bailee loses or detains a sum ot money bailed to him for any special purpose, he 
becomes indebted to the bailor for the same amount, upon his implied contract 
that he shall execute the trust reposed in him, or repay the money to the bailor, 
(iii) Upon hiring or b)rrowing, the hirer or borrower, at the same time that 
ho acquires a property in the thing let, may also become indebted to the lender, 
upon his contract to restore the money borrowed, to pay the price or premium 
of the loan, or the hire of the animal hired. 

In short, any contract whereby a determinate sum of money becomes due 
to any person, and is not paid but remains in acLion merely, is a contract of 
debt. Debts are of two kinds, (i) payable at present, and (ii) piyable in future,!^) 
or debts (i) owing and (iU accruing, (‘^l or as they are sometimes also described 
as “ (i) now due owing or (ii) payable.” A dent of the latter kind is, however, 
an actually existing debt and not merely a debt whicn might or might not be- 
come due.Cf) A dfrbt whieh might or mit;ht not become due is not conditional 
•or contingent but is uncertain, and is therefore no more than a mere expectancy 
or a mere right of suit which is nob within the term. Thus, speaking of attach- 
able debts, the Privy Council observed that “ the attachment must operate afe 
the time of the attachment and not be anKcipit)ry so as to fasten on some 
futurrt state of property in which the suit may result. Thus, if the land of A 
be held by A subject to an option in B to take it at a definite price or sum the 


(1) Webster v. Webster, 31 Beav., 393; Sabju 
V. Noordin, I.L.R., 22 Mad., 139 (l44;. 

(2) 1 Ch. PI , 109. 

(3) 2 Black. Comm., 464. 

(4) ** D'bita tn p>cBsenti, solveytda in 
fututo,** Per Blackburn, J., in Tapp v. 
Jones, UR., 10 Q B.. 691 (692). 

(6) S. 61, Oommon Law Procedure Act, 


1854; Tapp v. JonfS, L. R., 10 Q B., 691. 
The words “ existent, accruing, conditional 
or contingent ” are intended to draw a simi- 
lar distinction. 

(6) Suht amaniam v. Atunachalam, I.L.R., 
25 Mad.. 603 (612), P 0. 

(7) Harid s v« Baioda Ktshore, L L. 

27 Gal., 38 (42). 
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attachment must be of the land and not of the price. An existing debt, though 
payable at a future day, may be attached, whilst a salary, wages, or money 
claim accruing due may not.”^*^ It is a general rule that a debt which the 
debtor cannot sue for cannot be attached , Qjid hence it is clear that the term 
“ debt ” as used here bears the same meaning as in the Code.(3) Similarly, it 
was -held that a sum of money sanctioned as a gratuity by a Railway Company 
to one of its servants and made over, to the paymaster for payment to him 
could not be attached, for as the gift was not completed there was no debt 
due.('‘) 

97. Thus, a thing incapable of being estimated or valued such as “ all the 
claims of Ramnath against all his debtors cannot be assigned. ^ But where 
there is a balance, though unascertained, in the hands of the afeent or vendee 
payable to the principal or vendor, it is both attachable and assignable. Such 
balance is a sum of money which the agent is bound on principles of justice and 
equity to pay over on demand to his principal, although there may have been no 
actual but only an implied agreement to repay such balance.*' The right to 
claim the benefit of a contract for the purchase of goods being a “beneficial 
interest in movea ble property " is assignable as an actionable claim. f^) Servants' 
wages when they become due are a debt and so is money, due for goods sold.(®) 

98. W^hat are not Cebts. — And where A is bound under a deed to 
pay to B a monthly maintenance allowance during the lifetime of the latter, 
there can be no transfer of the allowance before it is actually due.f^) So 
where S for a valuable consideration promised K to satisfy a decree outstand- 
ing against him, and instead of carrying out his agreement, purchased the 
decree, applied for its execution, and brought K's property to sale, it was 
held that the execution-purchaser had no right of suit for breach of the 
agreemeijt abovementioned.il^) The right or interest of the vendor of the 
immoveable property in the purchase-money payable on a future day, as on 
the execution of the conveyance is not, so long as the condition has not been 
fulfilled, a debt, and cannot bo assigned.(^l) Debts which the civil court, by which 
is intended the civil court in British India, does nob recognize as afforvd- 
ing grounds for relief, mUst also bs eliminated from the definition. In a case 
decided with reference to section 26G of the Code it was hold that debts due to 
a Brinish subject by a foreign Government or by its subject are not debts which 
are liable to attachment in execution of a decree. (^2) The policy of the rule, 
that claims over which no court in British Imlia has jurisdiction are not debts 
liable to be attached, is based upon the impossibility of effecting attachments, 

(l) Tuffuzul Hossein v. Raghunatk, 14 M. (5) Tuffuzul Hossein w . Righunath, 14 M. 
I. A., 40; llnridas v. Baroda Ki'ihore, I. L. I. A., 40. 

R., 27 Of*!., :^8 (42). It may be here noted (6) Maiho Das v. Rimji, I. L. R., 16 All., 
that salaries, &c., payable in future may 286 (293i 

now be attached. See s. 266 (h) O’K Civil (7) Jaffer Mehar Ali v. Budge Budge Jute 
Procer] ire Code (Act XIV of 1882). Bhnyrub Mills Co,, I. L. R., 33 Cal., 702. 

Chiinier v Madhub Chunder. 6 0. Li. H. 19, (8) Nobin v. Kenny, 6 W. R., S.O.C. Ref., 

Beard v. Egerton, I. L. R., 6 Mad., 179. 3. 

(‘2) Per Spanlde and Oldfield, JJ., in {9) Haridas w, Baroda Kishore, I. L. R., 
BanjiLnl\. Col. fiercer, 7 N. W.P.H-O.R., 37 Cal., 38. 

331 i383). (lOi ST^cd Mahomedw, Skeo Seerek, 6 N.W. 

(3) 8. 266, Civil Procedure Code (Act XIV P., H. C. R., 96; following Tuffuzul Hosseifi 

of 1882). V. Rnghunath, I. A., 40. 

(4) Jankidas v. East Indian Ry Co., I- L. (11) Ahmnduddiny. Majlis Rai, I. L. R.. 4 

R , 6 All., 634 ; citings. 12S, 2 nst, and s. 90, All., 12; Fleming y. Loe, (190i] 2 Ch., 369. 

Contract Act ; Muhammed v. Carlier, I. h- (12i Ohamshamlal v. Bhansali, I. L. E , 
B., 6 Mad.. 272. Bom., 249. 
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and the necessary limitations placed on the extent of jurisdiction of British 
Courts. But should tbe comity of courts of justice be by express agreement 
exchanged with any particular foreign State, there is no reason why the debt 
should not then be attached. (1) At any rate such a debt does not cease to be an 
actionable claim, for the civil courts would recognize it as affording grounds for 
relief, though they may bo powerless to give it. 

99. Uncertain sum. — An uncertain right in unascertained property 
cannot be the subject of a8signment.(^) Thus the assets of a judgment-debtor 
as yet unascertained, in a partnership business, which were in the bands of 
a receiyer, cannot be assigned, since, until tbe dissolution of the partner- 
ship and the ascertainment of the share in tbe assets of the partners, such share 
could not be treated as a debt.('^) The assignment to a person, after contract, 
of the right to recover damages will not be enforced. (^) No opinion was ven- 
tured as to whether arrears of interest due on a Government promissory note, 
blank endorsed and payable to bearer under the terms of the instrument is a 
debt which could bo attached, (5) but apparently there could be no objection to 
its assignment. The remuneration paid to the shebait of a temple,(®l or a priest 
at funeral ceremonies C^) cannot be classed as property capable of transfer. A vritti 
may not be sold except to a member in the line of succession or to a possible heir, 
unless there be any express direction of the founder, or a rule of usage to the 
contrary.!^) Indeed, in such cases alienation is always a matter of custom, 
which is allowed to override the prohibition of the Hindu texts. Private 
pensions. maintenance-allowances, wages of a private servant before they 
become due are not attachable and presumably not assignable, (^2) but the 
prospective pay of a public servant may presumably be assigned, 

100. BiXCeptions. — A secured debt is now no longer regarded as an 
actionable claim. It is immaterial whether the debt is secured by the mortgage 
of immoveable property, or hypothecation or pledge of moveable property — but 
so long as it is secured, it is not an actionable claim. So a benebcial interest 
in moveable property in possession (actual or constructive! of the owner is not 
an actionable claim — it is ownership. But beneficial interest in moveable pro- 
perty not in the actual or constructive possession of the claimant is an 


(1) Ghamshamlal v. Bhansali, I. L. R., 5 
Bom., 249 (252). 

(2) Behee Tokaiv. Davod MulUck, 6 M.I.A., 
510; explained in Madho Das v. Ramji, I.L. 
R., 16 All., 286 (293). 

(3) Abbott V. Abbott, 5 B.L.R., 382. 

{^) Forhengtonw. Uagee, [1902] 2 K. B., 
427 ; see s. 6, post. 

(5) Bysack V, Battye, 1 Tay. & Bell., 313. 

(6; Dubo Misser v. Srinibas, 5 B L. R-, 
617 ; Kali Churn v. Bungshee, 15 W.R., 339; 
Manchnramy. Pranshnnkar, I.L,R,,6 Bom., 
300; Trimbakv. Naraym, I.L.R., 7 Bom., 
188 ; Narasimma v. Anantha, I, L. R., 4 
Mad., 391 ; Kuppa v. Dorasami, I. L. R., 6 
Mad., 76. 

(7) Jhummum v. Dinonath, 16 W.R., 171. 

(8) Sitarambliat v. Siiaram, 6 B.H.G.R., 
260 ; Mancharam Pranshankar, I. L. R., 
6 Bom., 298. 

(9) Bajah Muttu Ramalinga v. Perianaya- 
fl'ttw, (1874) 1 I. A., 209; Oreedharee v. 
Nundo, 11 M. I. A., 405 ; Durga Bibi v. 

G. TP— 9 


Chanchal, I. L. R , 16 Mad., 490 ; Khetter 

V. Bari Das, I. L. R., 17 Cal., 567 ; Door- 
ganath v. Ram Chunder, I L.R., 2 Cal., 341; 
Kuppa V. Dorasami, 1. L. R., 6 Mad., 76 ; 
Narasimmav. Anantha,!, L. R., 4 Mad., 
391; Sadashiv v. Jayantibai, I.L.R. , 8 Bom., 
185 ; Rajaram v. Qaneshf 1. L. R., 23 Bom., 
131, and the cases therein cited. 

(10) Tuffuzul Hossein v. Raghunaih, 14 

M. I. A.,40; Bhoyrtib Chunder v. Madhub 
Chunder, 6 C.L.R., 19 ; Dent v. Dent, L. R.. 
I P. & M.. 366 ; Willcock v. Terrell, Lj, R,, 
3 Ex. D., 323. 

(11) Han Das v. Baroda Kishore, 4 C. W. 

N. , 87 ; but see Monessur v. Beer Protab, 15 

W. R., 188; see s. 6, post, 

(12) Ayyavayyar v. Virasami. I. L. R., 21 
Mad., 393. 

(18) Cf. Bhoyrub Chunder v. Madhub Chun- 
der, 6 0. L. R., 19 ; Beard v. Egerton, I. L. 
R., 6 Mad., 179 ; hut see for old law, Tejram 
V. Kusaji, 7 B. H. C. R., 110, contra in Eng- 
land, 1 W. & T., L. 0. (7th Ed.), 141. 
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actionable claim, since it is a right to property which may be asserted by a 
suit. Such beneficial interest may be acquired by a policy of insurance, stocks 
and shares in companies, debentures and the like. All such investments are 
actionable claims and therefore subject to the provisions of this Act, tinless 
they*are held subject to other special Acts. So in England the Bank of 
England refuses to recognise trusts U) or to keep more than one account for 
the same person, and the legal title to stock thus belongs to the person in 
whose name it is for the time being entered.(2) The National Debts Act now 
prescribes its own procedure for the transfer of stock. And elaborate provisions 
are similarly made for the transfer of Indian and Colonial stock to which it 
must conform. 

101. Equitable choses in action.— Regarded as a source of emolu- 
ment, a share (e.g., in a trading Company) is a mere right to receive a certain 
share of the profits made by the Company. It is not an interest in land 
though the Company may own land The nature and incidents of shares 
in the joint stock and incorporated companies are generally determined by 
their charters and Acts of incorporation. Similarly, shares in the companies 
registered under the Indian Companies Act are capable of being transferred 
in the manner provided by the regulations of the Company.W Transfers 
are sometimes made by deed, sometimes by writing only ; and they are not 
generally complete until registered at the office of the Company.(5) Where 
equitable interests in moveables are allowed, as they still are in England, they 
are generally of the same nature as equitable estates in land. “ Thus if chattels 
personal be delivered or assigned to one, on trust for another simply, the 
former, who is the trustee, has the legal ownership. But the latter, who is 
called the cestui quc trust, has the right in equity to compel the trustee to 
allow him to have the beneficial enjoyment. And in consequence of this 
right ho is regarded in equity as enjoying as against all persons bound by the 
trust, an interest equivalent to ownership in the chattels in question. This equi- 
table interest of the cestui que trust is analogous to the legal ownership of the 
chattels, and would pass to his executor or administrator, on his death, as per- 
sonal estate. But if the trustee should manage to dispose of the chattels to a 
bona fide purchaser for value, who had no notice of the trust, the latter would 
not be bound by the trust. And the cestui que trust would have no equity to re- 
cover the chattels from the purchaser so acquiring the legal ownership of them ; 
and would have no remedy but to sue the trustee, under the equitable jurisdic- 
tion of the court, for damages for the breach of trust. ”(6) 

102. Judgment- debt. — Judgment-debts, or, as they are called, debts 
of record, are debts which are due by the judgment of a Court of Record. In Eng- 
land, all judgment-debts can be sued upon as creating a debt between the parties. 


(1) National Debts Act, 1870 (33 & 34 
Viet., c. 71, .s. 30). 

(2) Ib. 

(3) 8. 44, Indian Companies Act (VI 
of 1882), Spntlinq v. Parker, 9 Beav., 450; 
Walker v. Milne, 4 Beav., 607 ; Euiwistle 
V. Davis, L. R., 4 Eq., 272 ; Nanney v. Mor- 
gan, 37 Oh. D., 346 <352). 

(4) 8. 44, Indian Companies Act (VI 
of 1882). 8imilar provision is made in s. 22 
of the English Companies Act, 1862 (25 & 


26 Viet., 0. 89). 

(6) First Schedule, ss. 8—11, Indian Com- 
panies Act (VI of 1882) ; First Schedule, 
fls. 8—10, English Companies Act (26 & 26 
Viet., c. 89); Roots v. Wtllia7nson, 88 Ch. D., 
486 ; Moore v. North-Western Bank, [18911 

2Ch.,699. . L oi/ij 


tut',/ / * • '‘ 7 “ 

Will. P. P. (I6th Ed.), 26; Lewin on Trusts 
(10th Ed.), %^b\Davey v. Williamson, 118981 
2Q.B., 194. 
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wbebher or no the Court be a Court of Becord.^^) In this country such debts 
merge into the decree <3; and are only recoverable as provided in the Code of 
Civil Procedure.^®^ A judgment-debt may be classed under the term “debt” for 
the purpose of limitation. But it is not an actionable claim, though it may 
be validly assigned, and its assignment is governed by similar rules. 1^) 

103. Notice . — The comprehensive ^7) definition of “notice” in this section 

Analogous Law. reproduced from its definition in section 3 of the Indian 

Trust Act with a few verbal variations which will bo 
noticed by comparing with the latter definition. 

3. A person is said to have notice of (a) fact (either) when he actually 
knows that fact, or when, but for wilful abstention from (an) inquiry (or search 
which he ought to have made), or gross negligence, he would have known it, or 
when information of the fact is given to or obtained by his agent, under the 
circumstances mentioned in the Contract Act, 1872, section 229. W 

The words within brackets mark the difference. Section 229 of the Contract 
Act referred to in the definition runs thus: — 

229. Any notice given to, or information obtained by, the agent, provided 
it be given or obtained in the course of his business trans- 
Conseqaenoes oe acted by him for the principal, shall, as between the prin- 

cipal and third parties, have the same legal consequences 
as if it had been given to, or obtained by, the principal. 

Illustrations t 

(a) A is employed by B to buy from C certain goods, of which C is the apparent owner and 
buys them accordingly. In the course of the treaty for the sale, A learns that the goods really 
belonged to D, but B is ignorant of that fact. B is not entitled to set-off a debt owing to him 
from C against the price of the goods. 

(b) A is employed by B to buy from C goods, of which G is the apparent owner. A was, 
before he was so employed, a servant of C, and then learnt that the goods really belonged to 
D, but B is ignorant of that fact. In spite of the knowledge of his agent, B may eet-off against 
the price of the goods a debt owing to him from C. 

104. This clause divides “notice” into three separate sub-divisions — 
(a) actual notice called in the English law express notice ; (b) constructive or im- 
plied “ notice ” when but for wilful abstention from an inquiry or search which 
he ought to have made, or gross negligence he would have known ; (c) or when 
information of the fact is given to or obtained by his agent under the circum- 
stances mentioned in the Indian Contract Act, section 229. The definition of 
.the word “ notice ” here correctly codifies the law which existed prior to the 
passing of the Act.(^O) Thus it was held in a case decided in 188] ,(^l) that when 
a person is proved to have had knowledge of certain facts, or to have been in a 

(1) Williams v. Jones, 13 M. & W., 628; (51 8. 232, Code of Civil Procedure (Aot 

Anson, Contracts (9th Kd.). 374 ; Will. P. P. XIV of 1882). 

(15th Ei.). 194. (6) The subject will be found fully dis- 

(2) Periasami v. Krishna, I. L. R., 25 cussed in Ch. VIII. 

Mad., 431 (442), P. B. (7) Preonath v. Ashutosh, I.L R., 27 Cal., 

(3) For judgment-debtor, see s. 2, and for 368 (361) ; Dina v. Nathu, I. L. R., 26 Bom., 
Rzeoulion, Oh. XIX of the Code of Civil 358. 

Procedure (Act XIV of 1882). (8) Act II of 1882. 

(4) Ramhit v. Satgur, I. L. R., 3 All., 247, (9) 8. 3, Indian Trusts Act (II of 

F.B. ; Janki v. Ghulam, I L.R., 5 All., 201 ; 1882). 

Muhammad v. Payag, I. L. R , 16 All , 228; (10) Churnman v. Balli, I L.R., 9 All., 691. 

but see Rally Prosunno v. Heeralal, I.L.R., (11) Doorga Narain v. Baney Madhub^ L 

a Gal., 468. L. B., 7 0ai., 199. 
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position, the reasonable consequence of which knowledge or position would he, 
that he would have been led to make further enquiry, which would have dis- 
closed a particular fact, the law fixes him with having himself had notice of 
that particular fact. There may be such wilful negligence in abstaining from 
inquiry into facts which would convey actual notice, as may properly be held 
to have the consequences of notice actually obtained. Bub if there is not actual 
notice, and no wilful or fraudulent turning away from an inquiry into, and con- 
sequent knowledge of facts which the circumstances would suggest to a prudent 
mind, then the doctrine of constructive notice ought not to be applied. Con- 
structive notice may apply against third persons from a neglect to call for deeds 
and documents of title ; but not to the same extent where a Begistration Act is 
in operation, as it would where no registration Act prevails. (1) 


106. The doctrine of notice as affecting priorities is founded upon the rule 
which discountenances latches and fraud of all kinds. As 
noUce *^**^** principle is widely applicable, and stated generally^ 

it is an exception to the general maxim, qui prior pM tempore ^ 
potior est jureJ^^ Correctly understood, it is, however, rather an explanation 
than an exception to it, for the true meaning of the maxim is that, as between 
persons having only equitable interests, if such equities are in all other respects 
equal, then only would the rule apply. As was stated by Sir T. Plumer, 
M. E., “If there appears to be, in respect of any circumstance independent 
of priority of time, a better title in the puisne purchaser to call for the legal 
estate, than in the purchaser who precedes him in date, the case ceases to 
be a balance of equal equities, and the nreference which, priority of date 
might otherwise have given, is done away with and counteracted.”(4) The 
ground of the doctrine was again plainly thus stated by Lord Hardwicke : — 
“ That the taking of a legal estate, after notice of a prior right, makes a person a 
mala fide purchaser, and not that he is not a purchaser for a valuable considera- 
tion in every respect. This is a species of fraud and dolus malus itself ; for he 
knew the first purchaser had the clear right of the estate; and after knowing that, 
betakes away the right of another person by getting the legal title.”^^^ Even a 
registered conveyance may bo postponed to an unregistered conveyance, if the 
former had been executed after notice of the latter, and the dominant policy of 
the law in thus overriding the policy of registration is to prevent fraud, although 
it has been doubted whether the question of notice is wisely allowed to be agitat- 
ed as against a party who has taken under a duly registered conveyance.^®) The 
Law of Notice may then be regarded as involved in the Law of Fraud, and as 
such it plays an important part in the Law of Transfer where conflicting and in- 
consistent rights are successively created over the same property; and sometimes 
when the opposing rights are evenly balanced, the question of notice may alone 
be resorted to in order to determine the merits of the rival claimants. 


(1) Doorqa. Narain v. Baney Madhuh^ I.L. 
R., 7 Cal , 199 ; following Agra Bank v. 
Barry, L. R., 7 H. L., 135; Ramcoomar 
V. McQueen^ 11 B. L. R , 63. 

(2) *'He who is first in point of time ia 
more powerful in law.'' 

(3) Rice V. Rice^ 2 Drew., 73; Gordon v. 
JameSt 30 Ch. D., 249; National Provincial 
Bank v. Jackson^ 33 Cb, D., 1; Farrand v. 
The Y(yrkshire Bank^ 40 Ch. D., 182. See 
s. 48 post, undor which the maxim will be 
found exhaustively explained. 


M) Dearie v. Hallf 3 Russ., 1 l2l) O. A. 
3 Russ., 59. 

(5) Le Neve v. Le Neve, 3 Atk., 646; Kettle- 
welly, Wateon, 26 Oh. D., 601. 

(6) See 8 . 48, posf ; Waman v. Dhondiha, I. 
L.R., 4 Bom., 126, F.B. ; Fo^omv. Harilal, 
(1896) B. P, J., 778; Chunder Nath v, Bhairab 
Chunder, I, L. R., 1 Cal,, 260; Chunder Kant 
V. Krishna, I. L. R., 10 Cal., 710; Selwav, 
Gunpot, (1890) P. R. No. 116 ; overruling 
Nizamuddm v. Akbar, (1889) P. R. No. 143, 
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106 . With regard to the knowledge of the agent imputed to the principal, 
the principle is declaratory of a general principle of law which was thus expound- 
ed by the Privy Council. “ That principle, ** they said, “is in an especial sense 
applicable to legal proceedings which are usually conducted through an agent, 
and it would be impossible to conduct such business as it would lead to grave 
inconvenience and injustice if it were required to prove afterwards that the client 
had personal knowledge of the contents of the pleadings, or of some document, in 
suit, or of the general nature of the claim made against him. It is not a mere 
question of constructive notice or inference of fact but a rule of law which imputes 
the knowledge of the agent to the principle, or (in other words) the agency extends 
to receiving notice on behalf of his principal of whatever is material to bo stated 
in the course of the proceedings. 

107 . The doctrine of constructive notice only applies where a man is guilty 

Limiti of the doetpine Culpable negligence in not obtaining knowledge, 

which it was in his power to obtain. (2) As such it may 
arise ; firsts where a man has notice of the fact of an incumbrance, but does 
not make any inquiry as to its nature, and so does not obtain the knowledge 
which inquiry would have given him ; or, secondly, where his conduct shows 
that he had a suspicion of the truth, but he wilfully avoided inquiring into it. 
The limits of constructive notice must be narrowly watched, for “it is highly 
inexpedient for courts of Equity to extend the doctrine of constructive notice ; 
that where a parson has actual notice of any matter of fact, there can be no 
danger of doing injustice if he is held to be hound by all the consequences of 
that which he knows to exist. But where he has not actual notice, he ought 
not to bo treated as if he had notice, unless the circumstances are such as en- 
able the court to say, not only that he might have acquired, but also that he 
ought to have acquired, the knowledge with which it is sought to affect him ; 
that he would have acquired it but for his gross negligence in the conduct of 
the business in question. ”1^) Constructive notice is resorted to from the neces- 
sity of finding a ground of preference between equi^ies otherwise equal. It 
cannot be applied in support of a charge of direct personal fraud. 

108 . The law of constructive notice may now be said to have crystallized 
itself into well dehned rules and cases, in which a party is deemed to be affected 
with notice. It is perhaps not equitable that all men should be measured by the 
uniform foot-rule of a “ prudent ” or a “ reasonable ” man, for these qualities 
are by no means to be found in the same degree amongst all races. The back- 
ward savage who has but recently been placed under the protection of codified 
law is hardly expected to be as circumspect as the warv banker or a merchant 
living amidst legal surroundings and cultured associates. But at the same 
time law does not take note of individual peculiarities and judges all men by 
the same or at least similar standard. It assumes that men mindful of their 
interests ought to be acquainted with those cannons by which a prudent man 
transacts his business. Vigilantibus non dormientibics jura subveniuntS^^ But 


(1) Per Lord Davey in Roja Rampal Sinqh 
V. Balbhaddur Singh, 6 C. W. N., 849 (865). 
P. C. 

(2i Warev, Lord Egmont, 4 DeG. M. & G., 
Hewitt v. Loosemorey 9 Hare 449; Colyer 
Finch, 6 H. L. 0., 905; cited in Montefiore 
V. Browne, 7 H. L. 0., 241 (263). 

(3) Per Lord Cranworth in Ware v. Lord 
Egmont, 4 DeG. M. & G.. 460 (473) ; followed 
Montefiore y, Browne, 7 H L.O., 241 (262); 


Wyliie V. Pollen, .32 L.J., Ch., 782. 

(4) Wilde V. Gibson, 1 H.L.G. , 606; revers- 
ing Gibson V. D'Este, 8 Jur., 94. 

(6) Laws come to the assistance of the 
vigilant, not of the sleepy.” But the stand- 
ard of intelligence should not be fixed too 
high, 13 L. Q. R., p. 340 ; Adams v. Great, 
North, dc,, Co. I [1891] A.C.. 46; English, dc., 
Co. V. Brunton, [1892] 2 Q. B., 708. 
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it must Dot be forgotten that the prudence of an average man is an imaginary 
abstraction, — a rule of the thumb which should not be regarded as a precise 
and exact measure or as affording an invariable and indexible Standard for 
judging human conduct. 

.109. Actual Notice. — Actual notice may be sub-divided into two classes 
namely (1) that required to be attended by some prescribed formality as writing 
and delivery in a particular way, or to a particular person in a manner usually 
directed by law, and (2) that in jvhich no formula or mode of delivery is pre- 
scribed, but yet the notice has to be an actual notice as contra-distinguisbed 
from a constructive notice to be presently considered. The question of actual 
notice is essentially one of fact which has to be determined on the evidence. 

110. An actual notice to constitute a binding notice must be definite in- 
formation given by a person interested in the property, for it is a settled rule 
that a person is not bound to attend to vague rumours or to statements by mere 
strangers, and that a notice to be binding must proceed from some person in- 
terested in the property. (0 To hold otherwise, a person would have to attend 
to every gossip or flying report which may have been misleading or 
untrue. The notice, again, must be in the same transaction, (*^) for a per- 
son is not bound bv notice given in a previous transaction which he 
may have forgotten. Notice is distinct from knowledge which, how- 
ever, must be conveyed in every notice. Thus, a mere assertion, that 
some person claims a title is not sufficient, but, perhaps, a general claim is 
not sufficient to affect a purchaser with notice of a deed of which be does not 
appear to have had knowledge. But, if a person knows that another has or 
claims an interest in property for which he is dealing, he is bound to inquire 
what that interest is ; and, if he omits to do so, he will be bound, although the 
notice wa*s inaccurate as to the particulars or extent of such interest. And 
indeed, where it is so, the person must follow up the inquiry, for an intending 
purchaser cannot escape from liability by showing that no amount of inquiry 
on his pare would have disclosed the interest if it is proved that it did exist. 17) 
And it is not necessary that the notice should name the person who has an 
interest, but only that there is a person having such an interest. Thus 
where the party charge 1 has had actual notice that the property in dispute was 
in fact charged, incumbered, or in some way affected, the court has thereupon 
bound him with constructive notice of facts and instruments, to a knowledge, 
of which he would have been led by an inquiry after the charge, incumbrance 
or other circumstance affecting the property of which he had actual notice. (^) 


(l) Barnhart v. Oreenshields, 9 Moo. P.C., 
18 (36) ; Sugd. V. & P. (Uth Ed.), 755, but 
Dart. V. & P., 967, says that the above state- 
meat is too general, for it is one thing to say 
that mere flying reports are not evidence, and 
another to affirm that a purchaser cannot in 
any case be affected by a deliberate and par- 
ticular statement of an adverse title unless 
made by a party interested. 

(ij) East Grimstead’s Case, Duke, 640 ; 
Sugd. V. & P. (14th Ed.), 755. 

(3) Wildgoose v. Weyland, Goold., 147 ; 
Oornwallis's Case, Tot., 254; cited in Sugd. V. 

4 P. (14th Ed.), 766; Warrick v. Warrick^ 

5 Atk., 294. 

(4) Mildred v. Maspons, L.R., 8 App. Gas,, 


874 (886), but, O.A., Selborne, L. C., reserved 
his opinion, i&., p. 888. 

(5) Jolland v. Stainbridge, 3Ves., 478; Fry 
v. Porter, 1 Mod., 300 ; Butchet's v Stnpely, 1 
Ves., 363 ; Nursing v. Raghoobur, I. L. R., 
10 Cal , 609. Sugd.’s V. & P., (Uth Ed.), 766. 

(6) Per Couch, C. J., in Qobind Chunderv, 
Doorgapersaud, 22 W. R., 248 (252); follow- 
ing Oibson v. Ingo, 6 Hare, 124. 

(7) Qobind Chunder v. Door gaper saud, 22 
W. R., 248 (262). 

(8) Mildred v. Maspons, L. R., 8 App,,. 
Cas., 874 (886). 

(9) Per Wigram, V. C., in Jones v. Smithy. 
1 Hare, 66. 
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Mere inaoouraoies as to notioe do not exonerate a person from pursuing an 
inquiry once taken up. Thus where the plaintiff, a purchaser of a legal estate,, 
had expres^'^ notioe that the defendaot obtained possession of the land bought 
under a deed which purported to convey an equitable title thereto, it was held 
that erroneous recitals in the deed as to the derivation of the equitable title 
actually transferred did not vitiate the notice or estop the defendant, and that 
the plaintiff was bound to convey the legal estate to the defendant.(*) Recitals 
in a deed are not representations of fact on the faith of which a stranger to the 
deed is entitled to act without inquiry. (2) Hence misdescription of the nature 
of security in a deed would not discharge an intended mortgagee who had 
actual notice of the debt and of the trust for its discharge, from inquiring 
further than ascertaining that there was no judgment of the nature described 
in the deed. (3) 


111. But where a man buys in the face of hostile claims, he runs the 
risk of those claims eventually turning out to be well-founded, for although, at 
the time of the purchase he may have honestly believed that he could ignore 
them, he cannot afterwards sot himself up as an innocent purchaser without 
notice : he must then stand or fall bv the strength of his own right as against 
that of the opposing claimant. But a mere casual conversation in which 
knowledge of an incumbrance is imparted is not notice of it unless the mind of 
the person has in some way been brought to an intelligent apprehension of the 
nature of the incumbrance which has come upon the property, so that a reason- 
able man, or any ordinary man of business would act upon the information 
and would regulate his conduct by it. In other words, the party imputing 
notice must show that the other party had knowledge which would operate 
upon the mind of any rational man, or man of business, and make him act 
with reference to the knowledge he has so acquired. The existence of sus- 
picious circumstances or a general report are not themselves notice of the 
matter to which they relate. But where the vendee says he has bought and 
the vendor is silent, it is good notice to a third person present. *7) But notice 
to be binding on him must be given to him in the character in which such 
notice is intended to affect him, and not in any other character. 1®) And it 
must appear that the party to be affected with notice had the means of know- 
ledge which are practically within reach, and of which a prudent man might 
have been expected to avail himself. 


112. A party cannot be affected with notice, unless it is shown that he 
Time of Notioe knowledge of a prior interest either before the deed was 

executed, or before the payment of the money, or in 


(1) Trinidad Asphalte Co, v. Cory at, [1896] 
A. C., 687. There is no distinction in the 
mofussil courts of this country between a 
legal right and an equitable right to property. 
There is bub one kind of proprietary right 
not divisible into parts or aspects. Sedee 
Nazeer Ali v. Rajah Ojoodhya, 8 W. R., 399. 

(2) Trinidad Asphalte Co. v. Coryat, [1896] 
A. 0., 587. 

(3) Montefiore v, Browne, 7 H. L. 0., 241 
(263). This judgment of Lord Chelmsford, 
L. G., probably carries the doctrine of con- 
structive notice a good deal further than 
would be justified by the principle of notice. 
It has indeed been animadverted upon by 
Sugden in V. & P. (I4th Ed.), 779, who 
observes : ** The case shows to what danger a 


purchnser or mortgagee is exposed by this 
doctrine of constructive notice. I fear that 
if still at the bar, I should have thought that 
further inquiry on the part of the mortgagee 
was unnecessary.” 

(4) Per Phear, J., in Sedee Nazeer Ali v. 
Rajah Ojoodhya, 8 W. K., 399 f408) 

(5) Per Lord Cairns, L. C., in Lloyd v. 
Banks, L. R , 3 Ch., 488 (490, 491). 

(6) West V. Reid, 2 Hare, 249 ; Qreenslade 
V. Dare. 20 Beav., 284. 

(7) Weymouth v. Boyer, 1 Ves., J., 426. 

(8) Beiolny v. Carter, 17 W.R. (Eng.), 130. 

(9) Broadoent v. Barlow, SO L.J.. Ch., 569. 

(10) Wigg v. Wigg. 1 Atk., 384 ; Fitzgerald 
V. Burk, 2 Atk., 397. 

(11) Story V. Lord Windson, 2 Atk., 630. 
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the case of a marriage contract, at the time of the settlement. And in a plea 
of purchase it is a sufficient denial of notice to say that, at the time^of the pur- 
chase he had no notice, without saying ** or any time before. "(2) Wfepre a man 
purchases an estate, pays part, and gives bond to pay the residue of the money, 
notice of an equitable incumbrance before payment of the money, though after 
the bond, is sufficient. (3) A purchaser for valuable consideration without 
notice of any prior equity, having accidentally acquired the legal estate under 
a deed of which he bad no notice at the time of the purchase, is not affected 
with notice of anything contained in such deed.l^) A sale of the estate of an 
insolvent debtor, made bona fide, at a public auction, is not, after conveyance 
to the purchaser, necessarily voidable in equity, only because the purchaser, 
after the sale but before the conveyance, had notice of incumbrances attending 
the conduct of the sale by the assignees amounting to negligence on their 
part.(®) 


113 . A notice is actual which brings the knowledge of a fact directly 
How proved borne to the party. Actual notice does not present any diffi- 
culty. An actual notice “ must be explicit and positive, but 
it need not be worded with the accuracy of a plea. Notice should be such as 
the person bound by it may act upon safely.*’f®) Mere vague reports from un- 
interested persons or suspicion of the existence of any fact are not notices. The 
service of notice must bo evidenced by the clearest proof, and must in all cases be, 
if not personal, at least such as to leave no doubt on the mind of the court that 
the notice itself must have reache i the hands, or come to the knowledge of the per- 
son against whom it is proved. But while this may be »*egarded as the general 
rule, it is by no means universal, and various degrees of proof are required ac- 
cording to the object of the notice. Thus, under the several provisions of this 
Act, express notice is imperative, but in a Calcutta case (9) decided with re- 
ference to 'the corresponding section before its amendment it was held that the 
object of such notice being the protection of the assignee, the filing of plaint in 
court is sufficient notice, since bv it the mortgagor becomes aware of the as- 
signment, and the transfer would accordingly come into operation on the date 
when he thus becomes aware of it. This case, it may be noted, was, however, 
decided upon the authority of an English precedent, I wherein it was held 
that it is not necessary to the validity of the assignment of a debt as between 
the assignor and assignee that notice should be taken to the debtor.f^l) This and 
the Allahabad cases,<i2i however, are cases which turn upon the construction 
and object of section 131 of the Act, and can uo longer be regarded as authori- 
tative. Service of registered notice through post, where the addressee refuses 
it, is held to be good evidence of the service of its contents. Indeed, a notice 
properly addressed and sent by registered post may be presumed to have reach - 


(1) Davies v. Thomas, 1 L. J. (N. 8.) 

Ex., 21. 

(21 J nes V. Thomas, 3 P. W.. 243. 

(3) Tourville v. Naish, 3 P. W., 306. 

(4) Pilcher v. Rawlins, L.R., 7 C.H., 259. 
(5l Borrellv. Dann, 2 Hare, 440. 

(6) Story on “Contracts.” s. 1260. 

(7) Syyd Esuf Ali v. Mt. Azumtoonissa, 
.1864, W. R., 49 (per Norman, J.) ; Norendra 
Narain v. Dwarka Lai, I. L. R., 3 Cal., at 
p. 407, P. C. 

(8) e. g., S8. 69 (c) (1), 83, 102. 103, 106, 


(9) Jagdeo v. Brij Behari, I.L.R., 12 Cal., 
606. 

(lOj Ryall V. Rowles, 1 Ves., 348, 1 W. & T. 
L.O. (7th Ed.), 96. 

(11) Ih., p. 116. 

(121 Kalka v. Chandan, I.L.R., 10 AIL, 
20 (1887).. 

(13) Jogendro v. Dwarkanath, I.L.R., 16 
Gal., 681 ; see also s. 82, O.P.G. ; Rutonji 
Edulji Shet v. The Collector of Tanna, 1 M !• 
A., 296 ; Lootf Ali v. Pearee Mohun, 16 W. 
R., 223. 
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ei the addtessee.(^) Where notioe has been duly served, and its oontents are 
afterwards, sought to be proved against the party in possession of the original, it 
is incumb|At upon him before offering secondary evidence of its contents to 
previously give notice calling for the original. (2) Such notice need not be ex- 
pressfi^) and there are circumstances under which it may be altogether dispens- 
ed with.^*^ 

114. Constructive Notice. — Constructive notice may be defined to 
be knowledge which the court imputes to a person from the circumstances 
of the case upon a legal presumption so strong that it cannot be allowed to be 
rebutted, that the knowledge must exist though it may not have been formally 
communicated. Constructive notice is in its nature no more than evidence 
of notice, the weight of the evidence being such that the court imputes to the 
purchaser that he had notice. Constructive notice may be presumed from 
(l) wilful abstention from inquiry ^ {^) gross negligence, (3) information given to or 
obtained by agent. “ The doctrine of constructive notice ought to be narrowly 
watched and not enlarged. Indeed, anything ‘constructive’ ought to be 
narrowly watched, because it depends on a fiction. We are, however, bound by 
the authorities, and I conceive that when a person purchases property where a 
visible state of things exists, which could not legally exist without the property 
being subject to some burden, he is taken to have notice of the extent and 
nature of chat burden. But it seems that the rule goes further, and that when 
a state of circumstances exists, which is very unlikely to exist without a burden, 
be is affected with notice. The tenant cannot legally be in possession without 
having some rights, and his possession is held to give notice to a purchaser 
what those rights are.”!*^^ 


116. It has been stated before (§ 104) that notice may be either express 


Ub true nature. 


or actual, or constructive or implied. Express notice is actual 
knowledge of a particular fact conveyed in writing or by word 


of mouth. Constructive notice is on the other hand knowledge imputed by 
inference. (Q) It may be considered to consist in those circumstances under 
which the court concludes that notice must be imputed on grounds of public 
policy to an innocent person, or that the party has been guilt v of such negli- 


gence in not availing himself of the means of acquiring it, as, if permitted, might 
be a cloak to fraud, and which therefore the common interests of society require 
should, in its consequences, bo as equivalent to actual notice 1^1 As was observed 
by Lord Esher, M. E. : — “ The doctrine of constructive notice is wholly equit- 
able ; it is not known to the common law. There is an inference of fact known 


to common lawyers, which comes somewhat near to it. When a man has 


statements made to him, or has knowledge of facts, which do not expressly 
tell him of something which is against him, and be abstains from making 
further enquiry because he knows what the result would be — or, as the phrase 
is, ' he wilfully shuts his eyes,’ then judges are in the habit of telling juries that 


(1) 1 Tay. Ev., § 179 ; 1 Wigmore Ev., 
§96 ; 8.16, ill. \h) i, s. 114, ill, (/), Indian Evi- 
dence Act (Act 1 of 1872); In re Hiokly, 10 Ir. 
R* Eq., 117 (127l ; Mir Tapurah Hosstin 
V. Oopi Narayan, 7 G.Jj.J., 251. 

(2) S. 66, Indian Evidence Act (I of 
1872) ; Htra Lall v. Oanesh, I.L.R., 4 All., 
410, P.O, 

(3) Ib. 

(4) S. 66 (1) to (6), Indian Evidence Act 

a, TP— 10 


(I of 1872). 

(5) Hewitt V. Loosemore, 9 Hare, 449 
(456). 

(6) Snell’s Equity, p. 33. 

(7) Allen v. Leckham, 11 Ch. D., 790 (796, 
796). 

(8) 2 Robbin’s Mortgage, p. 1306 ; Hewit 
V. Loosemore, 9 Hare, 419 (456). 

(9) Dart, V. & P. (6th Ed.), 971. 
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they might infer that he did know what was .against him. It is an inference 
of fact drawn because you cannot look into a man’s mind, but you can infer 
from his conduct whether he is speaking truly or not when he says4hat he did 
not know of particular facts. There is no question of constructive notice or 
constructive knowledge involved in that inference ; it is actual knowledge which 
is inferred.”! And another learned judge has very clearly enunciated the 
principle which underlies the equitable doctrine of notice : — “The whole doctrine 
of notice proceeds on this — where a man has created a charge affecting his 
estate, he is not at liberty to enter into any new contract in derogation of the 
interest which he has created. This court will not allow him to do the wrong 
himself, nor will it suffer any third person to help him to do it. No one will be 
permitted to enter knowingly into a contract with a person so situated, which 
would redound to his benefit at the expense of the prior incumbrance. The 
conscience of a purchaser is affected through the conscience of the person 
through whom be buys ; that person is precluded by his previous acts from 
honestly entering into a contract to sell, and, therefore, any one who purchases 
with the knowledge that his vendor is prechided from selling, is subject to the 
same prohibition as the vendor himsolf.”(2) 


In English law constructive notice is said to be of two kinds, the one being 
the notice to an agent called “imputed notice; ”‘3) the other, more properly 
called “ constructive notice,” being confined only to the notice which the courts 
have raised against a person from his wilfully abstaining from making inquiries 
or inspecting documents. In this country one distinguisned nomenclature has 
been sanctioned by the Act, and the term “ notice” without qualifying words, 
includes all species of notice,, whet her actual or constructive. 


116. The doctrine of constructive notice may apply ..in three cases: 
(i) where the party charged has notice that the property in dispute is incumbered, 
or in some way affected, in which case he is deemed to have notice of the facts 
and instruments to a knowledge whereof he would have been led by due 
inquiry after the fact which he actually knows ; (ii) where the conduct of the 
party charged evinces that ho had a suspicion of the truth, and wilfully or 
fraudulently determined to avoid receiving actual notice of it ; 1^) (iii) where 
notice is implied from gross negligence and where the party is affected by 
notice to agent, 


Analogous Law. 


117. The doctrine of constructive notice is of great intricacy and pre- 
sents endless complications in practice, and for which 
reason it is not easy to formulate any general rules, inas- 
much as the question is one of fact to bo determined upon the proved circum- 
stances of individual cases. But the following section of the English Con- 
veyancing Act (6) may often afford valuable analogy : — 


3. (1) Apur^hasor shall not; bo prejudicially affected by notice of any instrument, fact 
or other thing unless — 

(i) It is within his own knowledge or would have come to his knowledge if such in- 
quiries and inspections had been made as ought reasonably to have been made by him ; or 


(11 English, dc.. Investment Co. v. Brunton, 
[1892} 2 Q B.. 700 <707, 708). 

(2) Per Wood, V. C., in Benhamv Keane, 

1 J. & H . 702, followed in Fuzludeen v. 
Fakir Mahomed, 6 Cal., 336 (3481 • 

(3) Kettlewell v. Watsmi, 21 (3h. D., 

Y04. 


(4) Jones v. Smith, 11 L. J. (N. 8. Ch.), 33, 
affirmed, 12 L. J. (N.S. Oh.), 381. 

(6) he Neve v. Le Neve. Amb., 436 ; Hiern 
V. Mill, V6 Ves., 120; Sheldon v. Cox, 2 
Eden., 224. 

(6) 45 & 46 Viet., o. 89. 
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(ii) In the eame transaotion with, respect to which a qaestion of notice to the purchaser 
arises, it has come to the notice of his counsel, as such, or of his solicitor or agent as such, 
or would haye come to the knowledge of the solicitor or agent, as such, if such inquiries and 
inspections liad been made as ought reasonably to have been made by the solicitor or other 
agent. 

(2) This section shall not exempt a purchaser from any liability under, or any obligation 
to perform or observe, any covenant, condition, provision, or restriction contained in any 
instrument under which his title is derived mediately or immediately and such liability or 
obligation may be enforced in the same manner and to the same extent as if this section 
had not been enacted. (l 

It may be noted that this section is partial and was enacted only to 
restrict the tendency of tbe courts in certain cases to extend the doctrine. 

118. The subject of constructive notice may be generally divided into 
the following heads : where it is inferred (i) from wilful abstention from inquiry 
or search for or into title-deeds and the registry ; (ii) from gross negligence, as 
where an inquiry might have been pursued, but was not ; and (iii) where 
notice is given to agent. (3) The English equitable doctrine of notice was 
applied to India even before its recognition by the Legislature. 

119. A person is deemed to have constructive notice of facts which 

(i) Wilful abaten- wilfully and designedly abstained from inquiring into, 

tioo from inquiry. from which the court may well infer that the abstention 

from inquiry was for the purpose of avoiding notice.*®) The 
term would appear to comprise only such abstention from inquiry or search as 
would show want of bona fides^^) a wilful blindness from which fraudulent 
design is not. too remote. But the wilful abstention must be from an 
inquiry which one ought to have made, or in other words, which one was 
under law or duty bound to make, that is wilful omission of a duty, 
which may be evidence of fraudulent omission or gross negligence. ** What 
is wilful abstention?” Said Bowen, L.J.,(f) “ Wilful is a word of familiar 

use in every branch of law, and although in some branches of the law it may 
have a special meaning, it generally as used in courts of law implies nothing 
blamable, but merely that the person of whose action or default the expression 
is used, is a free agent, and that what has been done, arises from the sponta- 
neous action of his will. It amounts to nothing more than this, that he knows 
what he is doing, and intends to do what he is doing, and is a free agent. Now, if 
that is all you can get out of the analysis of these words (‘wilful default’) it be- 
comes plain that to endeavour to classify every conceivable contingency with a 
view of defining what will be and what will not be wilful default would be idle. 
You cannot define the words* wilful default ' more- than I have defined them.” 
Illustrative cases may, however, be useful to show in what cases the courts have 
held wilful abstention to have been proved or presumed^ A letter forwarded by 
post duly registered, must be presumed to have been tendered to the addressee. 


(1) Clauses (3) and (4) are omitted. Cl. (3) 
enacts that nothing in this section shall be 
deemed to afifect any party with notice where 
he would not have been so affected as if the 
section had not been enacted, and cl. iif 
makes the operation of the section retrospec- 
tive saving only suits pending at the oom- 
meocement of the Aot. 

(2) e. g. Bervy v, Smith, 22 Beav., 299 ; 
Miles V. Tobin, 16 W. B. lEng.), 425 : See 
Earl of Gainsborough v. Watcombe Co., 64 
L. J. Oh.. 991, 


(3) See § 157 onwards. 

(4) Jeewandas v. Framji, 7 B. H. C. R. 
(O J.), 46 ; Dina v. Nathu, I.L.B., 26 Bom., 
638. 

(5) Jones v. Smith, 1 Hare, 43. 

(6) Joshua V. Alliance Bank, I. L. R., 22 
Cal., 105 (203); citing Agra Bank v Barry, 
L.R . 7 App. Cas., 135 ; followed in Sukh- 
nandan v. Sadaram, 13 G. P. L. R., 43- 

(7) Young and HarstorCs Contract, 31 Ch. 
D„168 (174). 
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and a person refusing it cannot afterwards plead ignorance of its contents, because 
he bad wilfully abstained from receiving it and thus acquainting himself with 
its contents. (*) 

120. Where a party has notice that the deeds are in possession of a third 
PossesUoo df deeds bound to ascertain whether he has a charge on them 

and bis failure to do so would affect him with notice of the 
nature and amount of the charge and claim. (2) It is well settled that a purchaser, 
a mortgagee or a transferee of a inortgage will be deemed to have notice of all 
facts which he could have learned upon a proper investigation of tbe title 
under a contract containing no restriction of his rights in that respect. So 
a transferee who does not ask to have the title-deeds delivered, (3) or, if they 
also relate to other property to have them produced, is deemed to have 
notice if they turn out to be in the possession of a stranger and of that stranger’s 
rights whatever they may be. Hence a purchaser who without requiring deli- 
very or production of the title-deeds takes a title from a mortgagee who has 
deposited the deeds by way of sub-mortgage is affected with construntive notice 
of the sub-mortgage, and the legal estate conveyed to the purchaser is in his 
hands subject to the equitable incumbrance, and this notice will raise a trust 
to the amount of the sub-mortgage. It is immaterial whether the purchaser em- 
ploys a solicitor or not, and whether the solicitor, if one is employed, informs 
the purchaser of the sub-mortgage or not.‘^> Indeed, no evidence will be 
admitted to prove that a solicitor did not in fact communicate his knowledge 
to the client.(f') Similarly if a purchaser or mortgagee, being informed that the 
title-deeds were with a creditor, failed to inquire as to the purpose for which he 
held them, he will be postponed in favour of the creditor should he afterwards 
turn out to have been an equitable mortgagee,''^) unless he be the party’s soli- 
citor with whom deeds are usually deposited for custody. 

121. If the mortgagee has made diligent inquiries as to the deeds and has 
been given a reasonable excuse for their non-production, he is not bound to pro- 
secute his inquiries any further.(9) And it does not matter that the information 
given was false, unless he had means of ascertaining the truth from other 
sources, as where a puisne mortgagee was informed that the prior mortgagee 
had a warrant of attorney or judgment whereas he had in reality a mortgage. 

So again where the mortgagor falsely asserted and recited in the deed that the 
title deeds were held by a third person in whose favour a prior charge had been 
created, whereas the mortgagor had suppressed the title-deeds which he deposited 
with a subsequent mortgagee as security for a loan, it was held that the false 
recital did not operate to give priority to the subsequent mortgagee.'^!) A 
company issuing debentures charging all its property, present and future, and 
covenanting not to create any charge in priority to the debentures, afterwards 
mortgaged a specific fund to a third party whose solicitor knew of the covenant. 


(1) LootfAliyt.Pe.areeMohun.X^'^ R.,223. 

(2) Hierny Mill, 13 Ves., 114; Maxfield 
V. Burton, L. R., 17 Eq., 15. 

(3) Worthington v. Morgan, 16 Sim., 547 ; 
Maxfield v. Burton, L R., 17 Eq., 16; Lloyds 
Banking Co. v Jones, 29 Ch. D., 221. 

(4) Oliver v. Hinton, [1899] 2 Oh., 264 
<270). 

(6) Berwick <& Co. v. Price, [1905] 1 Oh., 
632. 

(6) Bradlev v. Riches, 9 Ch. D., 189; 
Xettlewell v. Watson, 21 Oh. D., 606 <704 — 


707) ; Boursot v. Savage, L. B., 2 Eq., 134 
(142) ; Berwick & Co. v. Price, [1905] 1 Oh., 
632 (639). 

(7) Hiern v. Mill, 13 Ves.. 314. 

(8) Bozon V. Williams, 3 Y. & J., 150. 

(9) Colyer v. Finch, 6 H. L. 0., 905; Bo/- 
cliff V. Barnard, L.R., 6 Oh., 652; Agra Bank 
V. Barry, Li. R., 7 H. L , 136. 

(10) Broadbent v. Barlow, 3 De G. F. J., 
570; Ladbroke y, Lee, 4 DeG. & 8., 106; 
Beathorne v. Darling, 1 Moo. P.C., 5. 

(11) Frazer y, Jones, 17 L.J. Oh., 363. 
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but was misled by the managing director of the company into a belief that the 
covenant did not affect his mortgage, and whereupon he did not see the form 
containing the covenant. On a competition between the mortgagee and the 
debenture-holder, the former was held not to have forfeited his priority inas- 
much as he had been misled by the manager.(U In all these cases it will be 
noticed, there was an honest desire to arrive at the truth, and although more 
diligence might have repaid inquiry, its absence would not visit a person with 
the consequence of constructive notice. But where a life-tenant represented 
himself to be full owner and conveyed his interest as such for valuable con- 
sideration the transferee will be affected with notice of the real interest.i^) 
Similarly a lessee has notice of the lessor, and the sub-lessee of the immediate 
and original lessor even though the terms of their contract preclude them from 
calling for the lessor's title. (3) A person who has notice of claim or interest 
ought to inquire whac that claim or interest is. Thus where the purchaser of 
property is informed that there are charges on the property he will be fixed with 
notice of all charges the existence of which he might have ascertained from 
inquiry. (^) Actual knowledge that the rents are paid by the tenants to some 
persons whose receipt is inconsistent with the title of the vendor is notice of 
that person’s rights. (5) All these oases, however, assume that the party affected 
had knowledge of, or his attention drawn to, some specific circumstance which 
ought to have put him upon an inquiry, that, if prosecuted, would have led to 
a discovery of the prior interest or the real title.(®^ Hence where a solicitor 
mortgaged property to his client and handed over to him a bundle of papers 
which he falsely represented to be the title-deeds, and afterwards sold the pro- 
perty to another to whom he made over the deeds he had fraudulently withheld 
from the mortgagee, it was held that the latter could not bo postponed to the 
purchaser.!'^) So again the omission of a transferee of a mortgage to give 
notice to the mortgagor, who has, for want of such notice, dealt with the 
original mortgagee, does not prejudice the transferee’s right of foreclosure. (8) 
And generally it may bo stated that the mere omission to prosecute in- 
quiries to the extent to which a prudent, cautious, and wary person ordinarily 
would, is not sufficient to fix a transferee with notice.(9) But there 
should not bo any fraudulent turning away from a knowledge of facte which 
the res gestce would suggest to a prudent mind. If there is merely want of 
caution as distinguished from fraudulent and wilful blindness, the doctrine 
could not be equitably applied. Gases of wilful abstention from inquiry or 
search, as such, are naturally rare, and are often treated as questions of fraud 
to which they are allied by a close aflinity. 

122. It has been observed before (§ 121) that ordinary negligence doea 
(fi) Gross negll- deprive a man of his priority. But both in England 

genoe. under the Act, a party is bound by the consequences 

of what is designated in law as gross negligence,Ul) and 


(1) English, (&c,. Trust v, Brunton, [1892] 
2 Q B., 700. 

(2) Jackson v. Rowe, 2 S. & S., 472 (475), 
explained in Smith v. Jones, 1 Ph., 266. 

(3) Steedman v. Poole, 6 Hare, 193 ; Bank 
of Ireland v. Brookfield Linen Co,, L.R., 16 
It., 37. 

(4) Jcynesv. Williams, 24 B., 47 (59). 

(6) Bunt V. Luck, [1902] 1 Ch , 429 

(C) See per Montague Smith in Ramcoomar 
V. Macqueen, 18 W.R., 166, P.O. ; 11 B.L. 
B., 46, P.O.; cited and approved in Maho- 
med V. Kishori Mohun, I.L.R., 22 Cal., 909 


(919), P.C. 

(7) l Hunt V. Elmes, 2 D. F. & J., 678 ; 
Batch fe v. Barnard, 6 Ch., 652. 

(8) Withinqton v. Tate, 4 Ch., 288. 

19) Dart’s V. & P. |6th Ed.), 986, 987; 
Sugd. V. & P. (14th Ed,), 772, 776 ; Jones v. 
Smith, 1 Ph., 2.37; Agra Bankv. Barry, 
L.R., 7 H.L., 135 ; Williams v. Williams, 
17 Ch. D., 437. 

(lOi Per Wigram, V. C., in Jones v. Smith, 
1 Hare, 43 (65). 

(11) “ Crassa Negligentia," Jones v. Smith, 
1 Hare, 43. 
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Mrhich, if allowed, would be a cloak to fraud.<l) “ Negligence,** said Wigram, 
V. C.. “as I understand the term, supposes a disregard of some fact known 
to the purchaser, which, at least, indicated the existence of that fact, notice 
of which the Court imputes to the purchaser. **<2) But gross or culpable 
negligence does not import any breach of legal duty, for a transferee of 
property is under no legal obligation to investigate his vendor's title. But 
in dealing with immoveable property, as in other matters of business, regard 
is had to the usual course of business ; and a transferee who wilfully 
departs from it in order to avoid acquiring a knowledge of his transferor’s title 
ia not allowed to derive any advantage from his wilful ignorance of defects 
which would have come to his knowledge if he had transacted his business in 
the ordinary way.<3) Negligence may then be stated to be the omission to do 
something which a reasonable man, guided upon those considerations which 
ordinarily regulate the conduct of human affairs, would do, or doing something 
which a prudent and reasonable man would not do.(^) “Gross negligence ”(5) is 
nowhere defined, but in section 78 “ gross neglect, ” “ fraud ” and “ misrepre- 
sentation ” have been used as equivalent in their legal consequences. In order 
to affect the legal relation of a person, neglect must be in the transaction itself 
and be the proximate cause of leading the party into that mistake ; and also 
must be the neglect of some duty that is owing, to the person who is led into that 
belief, or, wliat comes to the same thing, to the general public, of whom that 
person is one, and not merely neglect of what would be prudent in respect to 
the party itself, or even if some duty owing to third persons with whom those 
seeking to set up the estoppel are nob privy. If) By “ proximate cause ” is no 
doubt meant the real cause. 1®) Negligence operates on a party by estonpel, 
and as such the law of negligence may be said to be a branch of the law of es- 
toppel that whenever one of two innocent parties must suffer by the act of a 
third person, he who has enabled such person to occasion the loss must sustain 
it.l9) Loss may be occasioned by some act, conduct, or default (^0) of a party, but 
it must be in the very transaction in question. ^^^1 But it is nob necessary that it 
should be designed, and indeed the person charged may be perfectly innocent. 
In ordinary cases the element of fraud does not exist in the composioion of 
gross negligence, but in extreme cases (crasfia negliqentia) the court might 
treat it as evidence of fraud, impute a fraudulent motive to it, and visit it 
with the consequence of fraud, though hero too, morally speaking, the party 
charged might be perfectly innocent. (^2) jf ^ man in the course of business 
volunteers to make a statement on which it is probable that in the course of 


(1) Jones Smith, I Ph., 255 

(2) West V. Reid, 2 Hare, 257 (259). 

(3 Ware v. Lord Egmont, 4 DeM. <& G., 
460 (473) ; Baxley v. Barnes, [1894] 1 Oh., 25 
(36). 

(4) Blyih V. Birmingham Waterworks Co,, 

11 Ex., p. 784. 

(5) For more particular information see 
a. 78, post. 

(6) Shan Moun Mull v. Madras Building 
Company, I. L. R., 15 Mad.. 268. 

(7) Per Blackburn, J., in Swan v. North 
British Australasian Co., 32 L. J. Ex., 277 ; 
cited by Lord Coleridge, C. J., in Arnold v. 
Chegue Bank, 1 C. P. D., 678 (587, 688) ; 
following Young v. Orote, 4 Bing., 263 ; Ing- 
heum V, Primrose, 7 C. B. (N. S ), p 82 ; 
distinguishing Roharts v. Tucker, 16 Q. B., 


660 : Bank of Ireland v. Trustees of Evan's 
Charities, 6 H. L. C., 389; contra in Young 
V. Orote^^ Bing., 251, ‘*the fount of bad 
argument ” was practically overruled in 
Scolfield V. Earl of Londesborough, [1895] 1 
Q B , 643 O.A. [1896], 522; Morrison v. 
Verschoyle, 6 0. W. N., 429 (448) ; Svami 
Naidu V. Subramania, 2 M H C.R., 158. 

(8) Setonv, Lafonc, 19 Q.B.D., 68 (71). 

(9) Lxkbarrow v. Mason, 2 T.R., 70. 

(10) Freeman v. Cooke. 2 Ex., 654. 

(11) Swan V. North British Australasian 
Co., 32 Fj j. Ex., 277 ; Bank of Ireland v. 
Evans Charities, 6 H. L. C., 389, explained ; 
Arnold v. Cheque Bank, L. R., 1 0. P. D., 
bis, 

(12) Jones v. Smith, 1 Hare, 48. 
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business another will aot, there is a duty which arises towards the person to 
whom he makes that statement. There is clearly a duty not to state a thing 
which is false to his knowledge, and further than that, there is a duty to take 
reasonable care that the statement shall be correct. It is not necessary that 
the person making the statement should have intended the person to whom 
he made the statement to act in any particular way upon it.^O If such a 
statement was believed in and, as a result of this belief, one did what one might 
otherwise not have done, then the doctrine of culpable negligence should 
certainly be applied. 

123. Where the drawer of a cheque failed to exercise proper caution in 
the mode of drawing it, which admitted of easy interpola- 
Ordinary neg- tion, and which misled the banker into paying the forged 

ilgenoe. cheque, the drawer, having caused the banker, to nay it by 

his own neglect in the mode of drawing the cheque itself, 
could not complain of that payment.(2) But where the drawer after preparing 
and signing a draft and making it payable to a certain person enclosed it in a 
letter and placed it in a letter-box in his office to be posted in the usual way, 
and from where it was stolen and the thief forged the payee’s endorsement and 
got it cashed, and the drawer then sued a bank for having received money 
obtained by theft, and it was pleaded that the plaintiff, being guilty of negli- 
gence in the custody and transmission of the drafts, could not recover, but it was 
held that there was no negligence : ‘‘ There could be no negligence in relying on 
the honesty of their servants in the discharge of their ordinary duty, that of 
conveying letters to the post ; nor can there be any duty to the general public 
to exercise the same care in transmission of the draft as if any or every servant 
employed were a notorious thief. No person can be called grossly negligent 
if he does not provide against the occurrence of a very extraordinary ©vent. “If 
such negligence could disentitle the plaintiffs, to what extent is it to go ? If a 
man should lose his cheque-book or, neglect to lock the desk in which it is kept, 
and a servant or a stranger should take it up, is it impossible to contend that a 
banker paying his forged cheque would be entitled to charge his customers with 
that payment 

An executor has authority to sell or mortgage the property of the testator 
in duo course of administration and give a complete title, free from the charge 
or trust, to a purchaser or mortgagee. Such a purchaser or mortgagee, therefore, 
is not bound to inquire whether the legacies charged on his estate by the testator 
bad been paid and he must be presumed to have acquired a free, complete and 
valid title unless it is clearly proved that he had express or constructive notice, 
that a certain other person had claims against the estate and the executor was 
acting in breach of the trust. 

A purchaser from an executor is neither entitled nor bound to inquire 
whether debts or legacies charged on the testator’s estate have been paid or not, 
and without such enquiry he can obtain a good title. Similarly a purchaser or 
mortgagee from an executor who is also devisee is not bound to inquire whether 
legacies or debts charged on the estate have been paid or not. (5) 


(1) Lord Esher, M. B., in Carr v. L. (& N,- 
W, Ry, Co,, L.B., 10 O.P.D., 307 ; Coventry 
V. The Q, E. Ry. Co., L.B., UQ B.D., 776. 

(2) Ba7ik of Ireland v. Euan's Charities, 
5 H. L. 0., 389; explained in Arnold v. 
Ohegue Bank, L. B., 1 C.P.D., 678 (687). 

(3) Arnold v. Cheque Bank, L. B., 1 0. P. 
!>., 678 (689), 


(4) Bank of Ireland v. Evans Charities, 5 
H.L 0.,389. 

(6) Sioleman, v. Rahimtula, 6 Bom. L. 
B., 800; Corser v. Cartwright, 7 App. Oas., 
731 ; In re Tanqueray Wdliaume and Landan, 
20 Ch. D., 465 ; In re WhisOer, 35 Oh. D.. 
661 ; Qreender Chunder v. Mackintosh, I. L. 
B., 4 Oal., 897. 
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124. So in case of sale ordinary prudence dictates that the intending 
Notice on sale. purchaser should look into the title, and it will be his own 
folly if he takes without investigation. In a sale of im- 
moveable property governed by the Act, the purchaser may even get some relief 
agaipst the vendor, but in an execution-sale there is no implied covenant for 
title and the purchaser who buys without careful inquiry does so at his own 
peril. And moreover whether the sale be voluntary or involuntary where 
there are competing equities as where a forged mortgage-bond was sold by the 
personal representatives of the mortgagee, and the assignment contained only 
limited covenants, the assignee was not allowed to recover back his money, it 
being incumbent on him to look into the goodness of his title. (^) But it would 
appear that in such a case the purchaser would have recovered if the contract 
had been inchoate as that no assignment had been executed. (2> And in a 
contract for sale the seller is not liable if the abstract is negligently prepared 
for it is the purchaser’s duty to examine it with the deeds, and he can by the 
exercise of ordinary diligence avert any loss from the seller’s negligence.'®) 
And if the purchaser leave the deeds with the seller, it is negligence, and “ any 
subsequent purchaser from the first purchaser may, upon his legal title, recover 
them in trover, even against a person to whom the original seller has fraudu- 
lently conveyed the estate, as if he were still owner of it, and delivered the 
deeds up to him though on a plausible reason. The purchaser from a 
vendee is not deemed to have constructive notice of the vendor’s lien for the 
unpaid purchase-money from his being in possession, if he has acknowledged 
receipt of the entire consideration and has made over the sale-deed to the pur- 
chaser. 16) It has been held by the Privy Council that persons interested in the 
maps and surveys made for revenue purposes must be deemed to have had 
notice of them, and that they may be presumed to be correct until the contrary 
is established. '7) 

126. Negligence, however gross, is however never by itself sufficient to post- 
Morttfages pone a legal estate to an equitable estate,'®) unless (a) the 

owner of the legal estate has wittingly or unwittingly 
“ assisted in or connived at the fraud which has led to the creation of the 
subsequent equitable estate without notice of the prior legal estate ” and evi- 
dence of which may be afforded by the absence of ordinary care in inquiring 
for or keeping title-deeds, and such conduct, if not satisfactorily explained, will 
be sufficient to postpone the legal estate :(^) and (b) “ where the owner of the 
legal estate has constituted the mortgagor his agent to raise money, and has 


(1) Bree v. llolhech, Doug., 654 ; Ex parte 
Swan, 30 L. J. (N. S.), C. P., 113 ; Taijlor 
V. Widland Hy. Co., 28 Beav. , 287. 

(2) Sugd. V. & P. Il4th Ed.), 550. 

(3) Walker v. Moore, 10 Barn. & OresB., 
416, cited in Sugd. V. & P. (14th Ed.), 432. 

(4) Barrington v. Price, 3 Bar. & Ad., 
170; Wakefield v. Newton, 6 Q. B., 276, and 
cases cited in Sugd., 434 ; Midras Hindu 
Union Bank v. C. Venkatrangiah. i.E. R., 
12 Mad., 424 ; distinguishing Northern Coun- 
ties, &c , Co. V. Wldpp, L R., 26 Oh. D., 
482; following Peri'i -Herrick v. Attwood, 2 
DeG. & J., 21 ; Briggs v. Jones, L R., 10 
Eq., S2 ; Shan Maun v. Madrons Building 
Co., I. L. R., 15 Mad., 268. 

(6) Shan Maun v. Madras Building Co,, 
I. L. R., 16 Mad., 268. 


(6) White V. Wakefield, 7 Sim., 401; Wor- 
thington V. Morgan, 16 Sim., 647. 

(7) Jagadxndra v. Secretary of State, I. L. 
R , 30 Cal., 291 (301), P. G. As to maps see 
Ghosh V. Secretary of State, I. L. R., 22 Cal., 
252 ; Shyama Sundari v. Jogohundhu, I. L. 
R., 16 Cal , 186; Sarat Sundari v. Secretary 
of State, I. L R., 11 Cal., 784 ; Deioan Ram 
Jewan v. Collector, 14 B. L. R., 221 note\ 
Ram Jeumn v. Collector, 19 W. R., 127. 

(8) Per Pry, L. J., Northern Insurance Co, 
V. Whipp, 26 Ch. D., 482 (494). 

(9) Dart. V. &P. (6th Ed.). 952; Worth- 
vngton, v. Morgan, 16 Sim., 547 ; Whitbread 
V, Jordan, 1 Y. & 0., 303 ; Peto v. Hammond, 
SO B,, 495; Maxfield v. Burton, 17 Eq , 15 ; 
Clarke V, Palmer, 21 Oh. D., 124; Lloyd's 
Banking Co. y. Jones, 29 Ch. D., 221. 
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tot th'afc rputposo either left! ‘the deeds- iP hiS' custody, (i) or returned* them to 
and the mortgagoi^ has by means of the possession of the deeds created 
the equitable estate without notice of the prior legal estate, even although, the 
principal' 'had no intention that his agent should commit a fraud, or know- 
ledge that he was doing so.*’19) Where, however, the prior estates are both 
equitable the same rule would still apply, although in such a case less negligence 
would postpone the prior incumbrancer, but the mere possession of title-deeds 
by the subsequent incumbrancer would not give him priority unless it is coupled 
with some active omission or negligence on the part of the prior incumbrancer.(4) 
8o where the mortgagor has given a receipt for a larger amount than that 
received by him he cannot afterwards be allowed to redeenA as against a trans- 
feree who has purchased the mortgage on the faith of the receipt except on 
payment of the amount for which the transferee has purchased, for in the 
absence of any circumstance to cause suspicion, he was entitled to rely on the 
acknowledgment in the mortgage-deed and the endorsed receipt and has a better 
equity than the mortgagor who, by leaving the receipt in the hands of the 
mortgagee had enabled him to commit fraud. (^1 Marshalling is not prevented 
by notice of prior mortgage.(6) Where on a petition of sale presented by the 
subsequent incumbrancer, a notice was served on the prior equitable mortgagee 
to produce the deeds, the former was held to have priority over the latter in re- 
spect of further advances made after notice. (7) And in a possessory mortgage 
the mortgagee is fixed with notice of the instrument, the parties thereto and 
the conditions thereof under which the tenants of the property mortgaged to 
him have been paying rents, for it is the duty of the mortgagee to inquire 
before taking his mortgage. And if the mortgage be an equitable one, the 
mortgagee must inquire as to whom the legal estate is vested in, as also the 
nature and amount of any prior incumbrances. (9) Then, again, where an 
equitable mortgage is created by a person holding an official or fiduqiary posi- 
tion, the circumstances may be such as to fix the mortgagee with notice that 
the mortgagor was acting otherwise than in his individual capacity.(iO) And it 
has been held that it is the duty of a person receiving by way of an equitable 
mortgage of railway stock, the certificates of the shares thereof, to inquire 
what is the real position of the person professing to mortgage it, for if such 
person has only the legal title by having the certificates in his possession, but 
is, in truth, merely the trustee for another, the equitable mortgagee will bo 
unable to enforce his claim in opposition to the original cestice que A 

mortgagee employing the mortgagor as his solicitor is generally in a disadvan- 
tageous predicament, but he is not affected with notice of an incumbrance 

known to the mortgagor. 1^2) 


(1) Perry-Herrick v, Attwood^ 2 Do, & J., 

21 . 

(2) Briggs v. Jones, L. R., 10 Eq., 92. 

(3) Dart. V. & P. (6th Ed.), 952. 

(4) KettUwell v, Watson^ 26 Oh. D., 601. 

(6) Per Bowen, L J., in Bickerton v. 

Walker^ 81 Gh. D., 151 ; following Qoodwin 
V. Roharts, 1 App. Gas., 476; Rice v. R\ce, 2 
Drew., 78 [Bowen, L.J., in deciding the case, 
seems to have thought that for this purpose 
there is no difierenoe between a mortgage 
and an absolute oonveyanoe, sea p. 159] ; 
French v. Hope, 56 L. J. Oh., 863. 

G, TP— 11 


(6) Robb., 782, but see s, 81, post, 

(7) Re Keogh's Estate, [1895] 1 Ir. R., 

201 . 

(8) Knight v. Boioyet', 2 DeG. & J., 421. 
<9) Robb.. 1317. 

(10) Mayor v. Murray, 7 DeG, M. <fe G,, 
497. 

(11) Shropshire, <£c., Co. v. The Queen, Ii. 
R., 7 E. & I.i 1 App., 496 ; Re Morgan ; PiZZ- 
grem v. Pillgrem, 18 Oh. D., 93. 

(12) Espin V. Pemberton, 3 DeG. & J., 
647. 
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126. It is a general rule that a purchaser or lessee of a leasehold interest 

is not only fixed with notice of the contents of the lease 

Leatsi. under which the property is held but also with the title of 

the leasor.(l) And since notice of a deed is generally notice of its contents, he 
will have constructive notice of all the restrictive covenants therein contained, 
and of the other connected deeds forming part of the chain of the same title. 
And he is not relieved against the consequences of not making the inquiry, even 
if the vendor or lessor had made the most express representation that they 
contained no restrictive covenants, nor anything in any way afifecting the title.W 
But it would have been otherwise if the notice related to a deed which did not 
necessarily and directly affect the property,(®) e.flf., a collateral agreement 
between the lessor and a third party and not referred to in the deed forming 
part of the chain of the lessor’s title.^^i But whore the deeds relate to the 
property itself no prudent mortgagee will enter into any agreement affecting it 
without calling for and inspecting the title-deeds. And even as regards 
collateral contracts there are cases to show that where the tenant in possession 
had entered into a contract for the purchase of the property the subsequent 
purchaser thereof was held to have notice of the pre-existing contract of which 
he could have learnt on inquiry from his vendor.!®) 

127. And the same rule would appear to apply to even interests subse- 
-quently acquired by himjC^) but the rule is inapplicable as between the vendor 
and purchaser while the matter rests in contract.!®) It appears now to be the 
better opinion and certainly more reasonable that, while the purchaser has 
implied notice of the tenant’s title, he is not fixed with notice of the original 
and intermediate leases and of their covenants, for ** it had never been considered 
want of due diligence in the purchaser, which was to fix him with implied notice, 
if he did not pursue his inquiries through every derivative lessee until he 
arrived at the person entitled to the original lease, which could alone convey to 
him information of the covenant.”!®) Notice of a tenancy does not affect a 
purchaser with constructive notice of the lessor’s title, but the mortgagee or 
purchaser of property held under a sub-lease has constructive notice of all the 
covenants in the head-lease, and also of the unusual covenants, if he had an 
opportunity of examining the title or has taken possession, l^^) And it follows 
that if the purchaser or mortgagee finds the tenancy land in the occupation of 
another he is bound to ascertain the nature and extent of the occupier's inter* 
est,(i2) but not if he took vacant possession.!^®) And if several persons are in 
occupation as tenants in common and carrying on a joint business thereon, he 
will be deemed to have notice of their partnership.!^^) 


(1) Taylor V, Stibbert, 2 Ves. J.. 437 (440); 
Jones V. Smith, 1 Hare, 60; Mumford v. 
StokwasseTf 18 Eq., 656. 

(2) Patman V, Harland^ L. R., 17 Ch. D., 
363; observing on Wilson v. Hart, L.R., 1 Ch., 
463. 

(3) Le Nevev. LeNt^ve, 1 Amb.,436, 2W. 
A T. L. C. i7th Ed.), 176 ; Jones v. Smith, 1 
Ph., 244 (253, 254). 

(4) Garter v. Williams, L. R., 9 Eq., 678. 

(6) English, dec , Investment Co, v, Brunton, 

[1892] 2 Q. B.. 700. 

(6) Daniels v. Davison, 16 Vos. J., 249; 
10 R. R., 171; 2 W. & T. L. C. (7th Ed.), 
^25. 


(7) Allen v. Anthony, 2 W. & T. L. 0. (7th 
Ed.), 226. 

(8) Caballern v. Benty, 9 Ch., 447. 

(9) Per Lird Cofctenham, M. R.. in Han- 
bury V. Litchfield. 2 ti. & K., 633, oonaider* 
ing Daniels v. Davison, 16 Ves. J., 249 ; an 
extreme case beyond which the doctrine 
should not ba extended. 

(10) Jones V. Smith, 1 Hare, 63. 

(11) Wilhrahamv. Livesay, 18 Beav., 208; 
Hyde v. Warden, 3 Ex. D., 72, 

(12) Jones v. Smith, 1 Hare, 43 (60). 

(13) Miles V. Langley, 1 R. A My., 39, 

(14) Cavander v. Bulteel, L. R , 9 Ch., 79# 
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128. Begistration as Notioe.— The quasfeion whether the registration 
Bngllih eoovto, ^ document is of itself suliloient constructive notice to 
* * subsequent purchasers or mortgagees is one which cannot be 

categorically answered. In England where the system of public registry is still 
imperfect and is confined only to certain counties, it has been laid down that 
it is not of itself a sufScient notioe. And in Ireland where the system of 
registry is more ancient and universal, the same rule prevails, (^1 although there 
by the force of the peculiar wording of the Act/^) the prior registered deed* 
even though a mere agreement or creating only a charge, W has priority over a 
subsequent deed although it be a conveyance without notice. But the York- 
shire Registries Act distinctly provides against a person gaining priority 
merely in consequence of bis having been affected by actual or constructive 
notioe, except in case of actual fraud.’'(^) 


129. But on the question of notice the courts in England are unanimous, 
although no doubt dictums are not wanting in which the courts have expressed 
a doubt whether an intending transferee ought not to search in a public registry^ 
which id a known reoository for oonveyaaces.i^) But against this it has been 
urged that if the registration of a deed should be held constructive notice " it 
must be taken as notice of everything that is contained in the memorial ; and if 
the memorial contains a recital of another instrument, it is notice of that instru- 
ment ; if a fact, it is notice of that fact.’'(^) The inconvenience of this cannot 
but be deemed exceedingly great.^101 It is permissible, however, to question th-< 
propriety of this reasoning, although the uniformity of the rule is beyond 
question. 

130. In America, however, the doctrine is said to have been differently 

American courti. being there uniformly held that the registration of 

a conveyance operates as constructive notice to all subse- 
quent purchasers of any estate, legal or equitable in the same property. The 
reasoning upon which that doctrine is founded, is the obvious policy of the 
Registry Acts, the duty of the party purchasing under such circumstances to 
search for prior incumbrances, the means of which search are within his power 
and the danger of letting in parol proof of notice or want of notice of the 
actual existence of the conveyance. The American doctrine certainly has the 
advantage of certainty and universality of application : and it imposes upon 


(1) Middlesex and Yorkshire (Mid- 
dlesex Regiatr? Aot, 7 Anne, o. 20), amended 
by the Land Registry Middlesex Deeds Act, 
1891 (64 & 56 Viet., o. 64) ; Yorkshire 
Begietriea Aot, 1884 (47 <% 48 Viot., o. 54), 
amended by (48 A 49 Viet., o. 2G). By 
a. 16 of the Aot of 1884, it was enacted that 
regiatration ahall be deemed to oonatitute 
aetual notioe, but the enactment was found to 
be productive of great oommercial inconve- 
nience, and the section had to be repealed 
in the following year (48 & 49 Viot , o. 26). 

(2) Btishell V. Bushellf 2 Soh. & L. 90 ; 
Ford V. White, 16 Beav., 120; Lane v, Jackson, 
120 Beav., 636 ; Re Russell Road Ptirchase, 
L. R., 16 Eq., 78. 

(3) 6 Anne, o. 2; Galbraith v. Cooper, 
8 H. L. C., 816 (330). 

(4) 6 Anne, o. 2, s. 3. 


(5) Mill V. Hill, 3 H. L. 0., 828. 

(6l 47 A 48 Viet., c. 54, s. 14 ; Battison v. 
Hobson, [1896] 2 Ob., 403. 

(7) Uniter wood v. Conrtown, 2 Soh. & 
L., 66 ; Wvatt v. Bar well, 19 Vea., 486. 

(8) Per Lord Hardwioke, 0., in Morecock 
V. Dickens, Amb., 480; Bine v, Dodd, 2 Aik., 
275 ; Wyatt v. Barwell, 19 Vea., 435. 

(9) Per Lord Camden in Morecock v. Dickens^ 
Amb., 678 ; Latoiiche v. Dwisany, 1 Sch« 
A L. , 137 (157); Undertooody. LordCourtotvn, 
2 Sob. A L., 41 l64). 

(10) Latoiiche v. Dunsany, 1 Scb. A L., 167. 

(11) Bedford w. Backhouse, 2 Eq. Ca. Ab., 
616 : Cahr v. Cooley, 1 Cox, 182 ; Wiseman 
V. Westland, 1 Y. A J., 117 ; Wyatt v. Bart- 
well, 19 Ves.. 435; Wrightsosiv, Hudson^ 2 
Eq. Oa. Ab ,609; M or ecockv. Dickens, Amb., 
678 ; Bushell v. Bushell, 1 Soh. A L., 
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subsequenfi purchasers a reasonable degree of diligence in examining the title 
to estates. 


131- In this country, all instruments affecting land of and above the value 
of Bs. 100 must compulsorily be registered, <2) but there is no statutory provision 
in the ^ot as to whether registration is of itself constructive notice to subsequ^ 
ently created interests, although there are provisions in the Act giving priority 
to registered over unregistered documents unaccompanied or not followed by 
the delivery of possession. (3) Such preference is in a measure secured by the 
English and Irish Eegistry Acts where registered instruments have priority 
over unregistered instruments, though of an earlier date, if the former had no 
notice of the latter. ^4) 


132. In regard to this country, except for passing a dictum of their Lord- 
ships of the Privy Council (5) the Courts are clearly divided 
» upon the question. Thus, while it has been maintained by 
♦ Bombay (6) and Allahabad (7) Courts that the registra- 

tion of a document is of itself good notice, the Courts in 
Calcutta and Madras have laid down the contrary. In Bombay, admittedly 
the practice of the American Courts has been approved of, but it is at the 
same time conceded that the mortgagee is not bound by any law to search for 
incumbrances, but that ‘‘ in this presidency it has so long been held incumbent 
on him, as a prudent man. to do so, that we think it may fairly be said that he 
is guilty of gross negligence if he omits this precaution. '"(3^ The Allahabad 
Court similarly follows the same practice, for it observed : “ The registry is open 
to search by any one disposed to make a search. In this particular case Kishen 
Ehatt made no search, and we have to decide w^hether he must be taken to have 
notice by reason of the fact that Tika Ram’s mortgage was in fact registered in 
the office -where that document was bound under the Act to be registered. It 
appears to us that every person dealing with immoveable property knows that 
certain documents, such as mortgages of the value of over Rs. 100, must bo re- 
gistered and that the fact whether such a mortgage has been registered will bo 
disclosed by a search in the registry. It also appears to us that it is the duty 


(U Storv Jur. (11th Am. Ed.), p. 420; 
ib. (2nd Eng. Ed.), 401, 402. 

(2) S. 17, Indian Registration Act (III 
of 1877). 

(3) 16., s. 48. 

(4) Re Weight's Mortgage Trust, L. R., 16 
Eq., 41 ; explaining Wright v. Stanjield, 27 
Beav,, 8; Moores, Culverhouse, 27 Beav., 
6^3 ; Neve v. Pemiell, 2 H. & M., 170 ; 
Bolland v. Hart, L. R., 6 Ch., 678; Crcdland 
V. Potter^ L. R. 10 Ch., 8. 

(5) Mahomed Ibrahim v. Ambika Pershad, 
I.D.R., 39 Cal., 527 (656), P. C. 

(6) Motiram v. Bari, (1877) B. P. J., 4 ; 
Tukaram v. Ramcha'ndra, I. L. B , 1 Bom., 
814 ; Naram v. Kirparam, (1877) B. P. J.. 
26; Icharam v. Itaiji, 11 B. H C. K., 41; 
Na/nabhat v. Lakshman, (1877) B. P. J., 83; 
Balaji v. Ramchandra, 11 B. H. C. R., 37 ; 
Bundaya v. Chenbasappa, I. I/. R„ 9 Born,, 
427; Shivram v. Ocnu, I. L. B., 6 Bom., 
515; Lakshmandas v. Dasrat, I. L. B., 6 
Bom., 168, F.B., followed in Dullabdas v. 
Lakshmandas, I. L. B., 10 Bom., 88 ; 


Chintam'in v. Dareppa, I. L. R,, 14 Bom., 
506 ; Narayan v. Bapn, I. L. B , 17 Bom., 
741 ; Balmuk Hildas v. Moti, I.L.B., 18 Bom., 
444; Chunilall v. Ramchunder, I. L. R., 22 
Bom., 213; Dina v. Nathn, I. L. R., 
26 Born., 538 ; Tajudin v. Ooinnd, 6 Bom. L. 
R., 144 ; Sahadev v. Sheikh Papa, I. L. R., 
29 Bom., 199. (In Lalubhai v. Bai Amrit, I, 
li. R., 2 Bom., 299, the earlier purchase 
without possession was not registered until 
after the later purchase so that the effect 
of registration as giving notice did not arise). 

(7) Mntadin v. Kazim HuSain, I. L. R , 13 
All., 432 F. B. ; Muhammad v. Samiuddin, 
I. L. R., 9 All., 126; Janki Prosad v. Kishen 
Butt, I. L. R., 16 All., 478, F. B. 

(8) Dina v. Nathu, I. L. R., 26 Bom., 538 
(542). In Bombay registration has been 
held to bo good notice even in cases arising 
before the Act. Lakshmandas v. Dasrat, 
I. L. R., 6 Bom. ,‘168, F. B.; Dundayay. 
Chenbasappa, I.L.R., 9 Bom., 427; Narayan 
V. Bapa, I. L. R., 17 Bom., 741. 
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of every person bringing any suit on a mortgage under chap.. IV of Act IV of 
1882 to asoerfcain. so far as he reasonably can, that he has impleaded, as parties 
to the suit which he is about to bring, all persons having an interest in the pro- 
perty comprised in his mortgage. It also appears to us that any reasonably 
prudent person who was bringing such a suit ought to search in the registry in 
order to ascertain what were the dealings with the property, the subject , of 
bis mortgage, whether these dealings were anterior or subsequent to his mort-* 
gage, if he intends to bring a suit on that mortgage. ... In our opinion 
Kishen Dutt must be taken to have either wilfully abstained from searching 
the registry, or, in not making a search in the registry, to have omitted to do 
an act which a reasonably prudent mortgagee about to bring a suit on his 
mortgage . . . ought to have done or would have done. In either case, in our 
opinion, Kishen Dutt must, by reason of Tika Eam's mortgage having been re- 
gistered, be taken to have had notice of the interest created by that mortgage, 
and, if he had ascertained that that mortgage had been made, it would have * 
put him on further inquiry, which he was bound to have made, as to who was 
the person who was at the time of the suit interested in the property. We do 
not decide that registration is of itself notice to all the world. All we do 
decide is that where it is the duty of a person to search or where a re- 
asonably prudent man would in his own interest make a search, then the fact 
that the search, if made, would have disclosed a document affecting the proper- 
ty, affects that man with notice of such document and puts on him the necessity 
of further inquiry, ”(1) 

133. The Allahabad Court then re-echoes the view of Lord Camden, 
who said that “ it becomes a serious point wliether a Court of Equity should 
not say that in all cases of registry, which is the public depository for deeds, 
and to which any person may resort, a subsequent purchaser ought not to 
search or be bound by notice of the registry as he would of a decree in equity 
or judgment at law. ”12) The High Courts of Calcutta 1^) and Madras have 
not, however, conceded this, and there the prevailing English and Irish doc- 
trine has been followed: “ To hold otherwise might have the effect of serious- 
ly disturbing titles created upon the understanding that the law here was the 
law of the English and Irish Courts. . . . The Indian Legislature musii 
have been aware of tlie conflict between the English and Irish decisions 
and those of the Bombay High Court upon the subject, and yet in laying 
down wliat shall be the effect of registration and non-registration, they have 
abstained from declaring that notice to subsequent purchasers and mortgagees 
shall be one of the effects of registration. . . . Wo are not prepared to lay 
down as a general principle that non-search of the registry is such gross 
negligence as to disentitle a subsequent purchaser or mortgagee to relief, for 


(1) Per Rir John Kdge, C. J., in Janld 
Praftaclv. Kishen Dutt, I- L- R., 16 All., 478, 
(482), F. B. The same view has more reoently 
been roitorated by the same learned Judge 
while delivering a judgment of the Privy 
Council in MnUomed Ibrahim v. Ambika 
Pershad, 39 ChI., 627 (556). 

(2) Mo^-ecojk v. Dickim, 4 mb., 678. 

(3) DoyrgaNarain v. Baneu Mndhub.l, u. 
R., 7 Gal., 199; Joshua v. Alliance Bank, I. 
L. R., 2i 0*1., 185 ; inderdawa v. GobiTid, I, 
Tj. R., 23 Cal., 790 ; Monitulra v. Traj^Udeua* 
nath, 2 0. W. N., 750 ; Atulkristo v. Muttylal, 


3 C. W. N., 30 (32) : Preo Nath v. Ashutosh, 

I. L. R., 27 Cal., 358 ; following Le Neve v. 
LcN&Vi', Amb., 436; Bunwari v. Ramjee, 7 
C. W. N., 11 (18). [In this case it is stated 
that the Ainonoan doctrine has now under- 
gone a change and reference is made to 
Story’s E(]. Jur., 2nd Eng., Ed. §§ 401, 
402, which however does not refer to Ameri« 
can Law ; cf. ib , preface.] [In Joshua v. 
AUia^xce Bank, I. L. R., 22 Oal., 185, Sale, 

J. , appears to have accepted the Bombay 
view, see p. 204.] 
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to do so, would be practically to make registration notice, which, for other 
reasons, we have declined to A similar though a somewhat modified 

view has also been taken by the Calcutta High Court, 1^) which has laid down 
that the question whether registration is notice or not, is a question of fact, and 
as each case arises, it should be determined whether the omission to search the 
register together with the other facts amounts to such gross negligence as to 
attract the consequence which results from notice. This view has been adopted 
in Burmah,<3) and the Central ‘Province8.(^) But the view so taken doee 
not solve the difficulty. As will he shown hereafter, the question is indeed one 
of fact, and it does not further the discussion by declaring that it is so, but the 
question, whether the fact that a title was registered sufficiently puts a man upon 
inquiry, an omission to make which is culpable negligence affecting the party 
with the same consequences as if he had made the search, still remains, although 
in the present state of the law, it cannot be satisfactorily answered. Indeed^ 
the addition of the words “or search which he ought to have made” to the 
definition as originally propounded in the Trusts Act 1®) would appear to show 
that search in the registry was probably present in the minds of the framers of 
the Act. If so, the intention of the Legislature might have been, as indeed it 
could have been expressed in language less open to argument.^®) Till, however^ 
the Legislature declares its intention, the doctrine should not be extended to 
embrace cases cot clearly within its scope. But both under the pjnglish 
leading cases and the precedents settled in this country, if it is shown that 
the purchaser or mortgagee has searched the register, notice will be imputed 
to him of all instruments registered within the period for which he searched, 
but the presumption does not extend beyond the period covered by his search. ('^1 
And where registration is notice, it is not confined to only subsequently created 
interests; but also extends to prior incumbrances, so that the puisne mortgagee 
enforcing his mortgage is deemed to have notice of his prior incumbrancer 
whom he should implead in the suit.!®) 


134. From the language of the clause, it w^ould appear, that per se 
registration was not intended to amount to notice and having regard to the 
variable circumstances, the fact was probably loft to be determined in each case. 
The fact that the registry was open to search which could have been, but was 
not, made would then still be an element varying in importance in accordance 
with the nature and conduct of the parties’ accej^sibility to the information and 
other similar facts which must be considered collectively. These considerations 
are strengthened by the term “ought” in the clause which does not import a 
duty or obligation, but means ought as a matter of prudence, having regard to 
what is usually done by men of business under similar circumstances.!^) 


(1) Shan Maun v. Madras Building Co., 
I. L. R , 16 Mad., 2GS (‘274, 275) ; following 
Somasundara v. Sakharai, 4 M. H. G. R , 
869 ; Madras Hindu Vnwn Bank v. C. 
Vtnkatrangiah, 1 L. R., 1‘2 Mad., 424 ; 
Damodara v. Soinasundara, ib., 429; see 
also Rajaram v. Krishnasami, 1. L. R., 16 
Mad., 301. 

(2) Doorga Narain Se7i v. Dartey Madhiib 
Mozomndar, I. L. R , 7 Cal., 199 . Monindra 
Chanara Nandy v. T%oi flaky ana th Burat, 
2 C. W. N., 750. 

(8) Subramanian v. Suhramanian, 91. 0., 

1199. 

(4) Sukhnandanv. Sadaram, 13 O.P.L.R., 
43 (46. 47). 


(6) See su^ira § 103. 

(6) Dina v. Nathu. I. L. R., 26 Bom., 638 
(542). 

(7l Bnshelly, Bushell, 1 Scb, & L., 100; 
Hodson V. Dean, 2 8i. & 8tu.. 221; 2 W. & T. 
L. C. i7ih Ed.), 194 ; Preonaih v. Jshutosh, 
4 0. W.N.,490. 

(8) B. P5. 2 ^ 6 f ; Radhahai v ShamraVt I. 
L. R., 8 Bom., 168 ; Matadin v. Kaeim 
Husain, I. L. R., 13 All., 43*2, P. B. ; Janki 
Prasad v. Kishen, I.L.R., 16 All.. 478, P. B. 

Per Linoley. L J.. in Bailey v. Barries, 
[1894J lCh.,25, 86. Cf. 8. 21, fub-s. 2 of the 
Conveyancing Act, 1881 (44 & 46 Viet., 
c. 41), in which the trrm * ‘ ought reaeonably ’’ 
is used in the same sense. 
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FBAUDULBNT BEOISTBATION. 


136 . It goes without saying that an instrument must be hona fide in 
order to have priority.ii) No claim can be sustained oh a 
Fraadaleot Rs- registered document which has been given, accepted and le-^ 
gIstratloB. gistered, in fraud of a third party, in collusion with the" 

grantor. Registration cannot confer validity upon an instru* 
ment which is ultra vires, or fraudulent.i^) 

And even where the deed is not fraudulent, the holder thereof may forfeit 
the benefit of the rule by his own conduct. Thus where a registered mortgagee 
brought the property to sale, without specifying his previous mortgage which he 
was bound to disclose and without mentioning which he could not be said to 
have specified ** the judgment-debtor’s interest in the property to the best of his 
belief, and subsequently he sought to eject the auction -purchaser who, relying 
on that specification, bad paid the full price of the property, and it was con- 
tended on bis behalf that his mortgage-deed being registered the purchaser 
must be deemed to have had notice of it, but the contention did not prevail 
inasmuch as he was held to have been guilty of active concealment of which he 
could not be allowed to reap the benefit. So again in another case where credit 
was obtained on the mortgage of property in which the existence of a deed of 
appointment previously executed was not mentioned, the mortgagee’s title was 
not allowed to be blotted by applying to him the doctrine which does not en- 
courage fraud nor enjoin upon the purchaser or mortgagee to search for the 
possible holder of a latent title or security. (^1 Indeed, when it is said that 
registration is notice, it may be said that since it amounts to possession, and is 
important as a completion of the title, it fixes subsequent parties with notice. 
Where therefore it does nol subserve its chief purpose, it cannot be used to 
cloud up title clearly though subsequently acquired.!?^ 

136. Again, registration is notice only of registered documents, and not 
of unregistered documents under which holders of registered documents derive 
their title. Thus where A had gifted the land to B in 1881 and B subsequently 
sold them to C in 1882, and it appeared that A had purchased the land by an 
unregistered deed five years before he gifted them, and the sons of the original 
proprietor sold them to D in 1894. C then sued D on the strength of his deed, 
and it was contended for him that since he took under a registered sale, the in- 
firmity of A’s title ought not to affect him, but it was ruled that 0 could not 
take what A had no right to give, and on the question of C’s registered sale 
being notice to D, it was held that it would be pushing the doctrine of construc- 
tive notice beyond all bounds to hold that it is notice of the unregistered 
document under which the holders of registered documents derive their 
title. 


(!) BahmatuUa v. SarutuUa, 1 B. L. R., 
68, F.B.; Oouri Kant v. Oiridhar, 4 B.L.R.. 
8; Dookhai v. Nassir, 20 W. R., 110; Bhik- 
dharee v. Kanhya, 14 W. R., 24; Ramphul v. 
Chundee, 1 N.W. P. H. 0. R.. 204. 

<2) Wanian v. D}u)ndtba, I. L. R., 4 Bom., 
126, F. B. 

(8) 8. 213 Uot VIII of 1869), 8. 237 (Act 
XIV of 1882). 

(4) 16. 

(5) Agar Chand v. Rakhma, I. L. B., 12 
B om., 676 (688) ; folio wing Dullah Sirkar v. 


Krishna, 3 B. L. R., 407 ; Tukaram v. Ravi- 
chandra, I. L. R., 1 Bom., 314; HaH v. 
Lakdiman, I. L. R., 6 Bom., 614 ; Tinnapa 
V. Murugappa, I. L. R., 7 Mad., 107. 

(6| Joshua V. Alliance Bank, I. L. R., 22 
Cal., 186 (2031 ; following Agra Bank Vi 
Barry. 7 App. Gas., 186. 

(7) See per Bale, J., in Joshua v. Alliance 
Bank, I. L. R., 22 Cal., 186 (204). 

(8) Chunilal y. Ramchandra, I. L. R., 22 
Bom., 213. 



^ TRANSFER OF PROPERTY. Si 

137. Possession is Notice. — Possession is prima evidaiice of 
title, (^) and a person with a bad title is entitled to remain in possession until 
^another person can disclose a better one.^^l And indeed, law affords its jirbtectioa 
to possession so far that a party dispossessed otherwise than in due course of law 
may claim to be reinstated if he sues his dispossessor within six months from his 
ejectment.(3) Ordinarily, possession is the only visible badge of ownership, and 
a man in possession is entitled to impute knowledge of that possession to all who 
may have to deal with any interest in the property, and persons so dealing 
cannot be heard to deny notice of the title under which the possession is held, 
nor is it necessary that such possession should be continuously visible or 
actively asserted. (4) But in order to fix a party with notice it would appear 
that the possession must be actual, and at least juridical, for possession of a 
thief or a licensee is not such a possession of which a transferee has to 
take note.^5) And so the possession of a vendor who has sold the property, 
and for which ho has passed a receipt for the whole purchase-money, will nob be 
constructive notice of any lien which he may have for unpaid balance, for after 
the purchase-money is fully acknowledged, no man could be expected to inquire 
whether the purchase- money had been paid.^®) And although the purchaser of 
a lease is bound to inquire from whom the lessor derived his title, it is not 
expected that he is to take notice of all the circumstances under which the 
lessor derived his tide, if) as for example, that the lease is bad, a fact depend- 
ing on a number of circumstances dehors the lease. Bub if a person purchase 
or mortgage property in the possession of the tenant, the latter's possession is 
notice that he has some interest in the land, the nature of which the purchaser 
is bound to ascertain. i^)) But there is no authority for the proposition that 
notice of a tenancy is notice of the title of the lessor, and a purchaser neglect- 
ing to inquire into the title of the occupier is not affected by any equities other 
than those which such occupier may insist on.df)) But the equities of the 
tenant in such cases extend not only to interests connected with his tenancy, 
but also to interests under collateral agreements which must, however, be 
connected with his occupation.^^d In any case the purchaser is not bound to 
conduct the inquirv for not onlv nrotocting himself agiinst any interest of 
the tenant, but also for the purpose of guarding against interests of other 


(1) S. 110, Indian Rvidence Act (I oC 
1872) ; Pedda Vencatapa v. Ai'oovnlx, 2 M. 
I. A., 504 (514) ; Tajiidin v. Gjvind, 5 Bom. 
L. R., 14 : Hari v. DJiondi, 8 Bom. L.R., 96. 

(2) Clarke v. Brindaban, (18621 W.R. (P. 

B. ), 20; Gnpce Nath v Dijanidliee, 7 W R , 
485 ; Soodiikhini, v. Rai Mohun, 11 W. R., 
350; Arumucjam v. Pernyannan, 25 W R , 
81, P. C. ; Deo Kullammal v. Kuppu, 1 M.H. 

C. R., 85 ; Ismail v. Mahomed^ 1. L. R.. 20 
Cal., 834, P. C. ; Jiiyal Kishore v. Kartik 
Chuiider, I. L. R., 21 Cal., 116 (120) ; Lep 
Singhw. Nimar, I.L.R., 21 Cal., 244 ; Thakur 
Singh v. Bhogeraj, I. L. R., 27 Cal., 26; 
Pemraj v. Narayan, I. L. R , 6 Bom , 216 ; 
Krishnarav v. Va'^iidev. I. L. R., 8 Bom., 
371 ; Qangaramv, Secretary of State^ I.L.R., 
20 Bom., 798; Hanmantrav v. Secretary of 
State, I. L.R., 25 Bora., 287 (290) ; AH v. 
Pachubibi, 5 Bora. L. R,, 264 ; Han v. 
Dkondi, 8 Bom. L. R., 96. 

(3» 8. 9, Specific Relief Act (I of 1877) ; 
Nisa Chand v. Kanchiram, I. L. R., 26 Cal., 


579 ; Shnma Churn v. Abdul, 3 C.W.N.. 158. 

(4) 2 W. & T. L. 0. (7th Ed.), 277 ; Bam- 
hart V. Grccnshields, M. P. C., 10 ; Jones 
V. Smith. I Hare, 43 (60) ; Holmes v. Powell, 
8 De(r.M. & G., 672; Gunnamoms. Bussunt, 
I. L. R., 16 Gal, 414; Morgan v. TliS 
Goreniment, I. L. R.. 11 Mad., 419. 

(5) Tambai v. Venkalrao, I. L. B., 27 
Bom , 43 (53). 

(6) White V. Wakefield j 7 Sim., 401. 

(7) A ttoniei/- General V. Backhouse^ 17 Ves., 
293 (296). 

18) Attorney-General v. Backhouse, 17 Vea., 
293. 

19 1 Barnhart v, Qreenshields, 9 Moo. P.0,, 
18 (36). 

(10) Barnhart v. Qreenshields, 9 Moo. P.C , 
18; followed in Gunnamoniv. Bussunt Kumar, 
I L. R , 16 Cal., 414 (417) ; Morgan v. The 
Government of Haiderahad, I. L. R.. 1 1 Mad«f 
419; Hunt v. Luck, [1902] 1 Oh.. 429. 

(11) Penny v. Watts, 2 DeQ. & S., 150. 
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porsoas«(^) Bat from the mere fact that the purchaser has constructive noticet 
the vendor is not relieved of his duty of apprising the purchaser of what is 
being sold, and if there is anything in the nature of the tenancies which affects ^ 
the property, it is a duty which he cannot discharge by exclaiming, “ If you 
bad gone to the tenant and inquired, you would have found out all about it.**(*) 
If the possession is vacant the purchaser is not bound to inquire as to the title 
of the last occupier, and he will have no notice of the facts which he might 
have thus ascertained. Indeed, it is difficult to see how a possession, of which 
there are no visible signs, can put a purchaser on inquiry, and so affect him with 
notice. But where property is in possession of partners or tenants in com- 
mon who carry on business thereon, there is notice that the part-owners have 
made some bargain about it, which gives each an interest in the share belonging 
to the others, and the purchaser is put upon inquiry into what the extent of 
that interest is.(^^ But although it is true that where a tenant is in possession 
of the premises, a purchaser has implied notice of the nature of his title ; yet, 
if at the time of the purchase, the tenant in possession was not the original 
lessee, but merely held under a derivative lease, and had no knowledge of the 
covenant contained in the original lease, it has never been considered want of 
due diligence in the purchaser, which was to fix him with implied notice, if he did 
not pursue his inquiries through every derivative lessee, until he arrived at tha 
person entitled to the original lease, which could alone convey to him informa- 
tion of the covenaat.16) Of course, possession is only notice of the title which 
the person in possession ostensibly sets up. Adverse possession, for example, 
cannot be inferred from the fact of possession unless it can be unmistakeably 
inferred from some act susceptible of no other explanation. 

138. The sufficiency of possession as notice is recognized in tfie Indian 
Eegistrabion Acb,<^> w'hich whilst declaring in favour of title created by a 
registered instrument as against “any* oral agreement or declaration relating to 
such property excepts the agreement or declaration when it is accompanied 
or followed by delivery of possession. The reason for the exception is that 
possession being notice, tha parties who taka under a subsequent deed do so 
with notice of the title previously created, and of which they knew or might 
have known if they had bean reasonably vigilant. UO) Indeel, it is not because 
of possession qaa possession that the prior interest is preferred but because 
possession is deemed to be constructive notice that the subsequent registered 
transferee is deemed to have no superior equitv as against the prior transferee 
who has possession. Hence if the former take with notice, whether actual or 
constructive of the latter’s interest, the same result will ensue. 


(1) Barnkari y. Cl irenshields, 9 Moo. P.C., 
18 |S4) ; explaining Bailey v. Hidiardson, 9 
Hare, 734. 

(2) Martyr y. Lawrence, 2 DeG J. & S., 261, 

(3) Miles y Lanyley, 1 Russ. & M.39 ; Taj- 
udin V. Gorind, 5 Bom. L. R , 144. 

(4) Par James, Li J., Cavander v. Bulteel, 
9Ch., 79 <82). 

(6) per Mellish, L. J., Cavamicr v. Bultcel, 
li. H., 9 Ch., 79 <85). 

(6) Per Cottenham. M. R., in Hanburry 
v. Litchfield, 2 M. & B , 633. 

(7) Yamnnabai v. Dhondi, 6 Bom. L. R., 
186; Taylor v. Stibbert, 3 Ves. J., 437; 
Daniels v, Davison, 16 Ve^-, 349 ; Allen v. 
Anthony, 1 Mer., 282; Jones y. Smith, 1 
Haro, 30 ; Bailey v. Hichardson, 9 Hare, 734 ; 

Q, TP— 12 


cited and followed in Barnhart v. Green* 
shields 9 Moo. P. 0., 18 (.32-34). 

(8» Tarubai v. Vcnkatrao, I.L.R , 26 Bom., 
43 (53), and cases cherein cited. Adverse 
possession means possession by a person hold- 
ing the Isnd on bis own behalf, of some 
person other than the true owner, the trae 
owner having the right to immediate passes* 
Sion (Bejoy v. Kali Prosonno, I. L. R., 4 
Cal , .329). 

(9» 8. 48, Act III of 1877. 

(10> See supra § 137, 

(ll) Woman v. Dhofuiiba. T. L- R , 4 Bom., 
126, P. B ; Nathii v. Phulchayid, T, L. R.. 6 
All.. 631, and oases cited post foot- note (2), 
p. 90. 



90 


TRANSFER OP PROPERTY. 


[ 8 . 9 . 


139. It has been before generally stated that possession to be notioe 
must be actual and not merely oonstruotive. Such posses- 
Construotive Pot- cannot be inferred from more proof of the payment of 
**** rent by the tenants.(l) So whore the owner of the land 

executed an unregistered possessory mortgage in 1879 in favour of A, and sub^ 
sequently in 1881 executed a deed of oonveyanoe in his favour, but continued 
to remain himself in possession of the land as his tenant, and in 1883 he again 
sold the same land to B by a registered sale-deed, and A then sued ^ in 
ejectment, and relied upon his unregistered mortgage and sale and also his 
constructive possession, it was held that the mortgagor’s possession as tenant 
of A afforded no notice either actual or constructive of A's title. Finding his 
intended vendor in possession, B would have no reason to suppose that he was 
there otherwise than as owner.i^) But if in the above case the mortgage and sale- 
deed in favour of A or the kahuliat under which the mortgagor became a tenant, 
had been registered the case would have been different, for then the prior 
registered documents would have been notice to the subsequent purchaser.f^) 
But where there are known to exist incidents attaching to the tenure of land, as 
in the zamindari leases of this country, it is incumbent upon the purchaser to 
inquire whether subordinate to the zamindar’s interests there are cultivatory 
interests in the land which would have to be compensated or provided for. So 
where a person took a permanent lease of a cultivatory holding direct from 
the zamiodar without making any inquiries as to who were the cultivators and 
on what tenure they held, and where the permanent lessee having commenced 
to build, one of the cultivators, being an occupancy-tenant, subsequently 
brought a suit in ejectment against him, it was held that the lessee should, 
by the knowledge that the land was a cultivatory holding, have been put 
on bis guard and have made inquiries as to the exact condition of the title, 
and that as he had not done so the doctrine of equitable acquiescence could not 
be applied in bis favour. (^) Registration then cures tho defect of want of 


(1) Keamuddi v. llara Mohan^ 7 C. W, N., 
294 (296). 

(2) Wainan v. Dhoiuhba, I. L. R., 4 Bom , 
126, F. B. ; Imavi v. Khojathai, (1872) B.P 
J., 104 ; Ventntasa v. Nullaviba, 3 I.J . 317 
Krishnaji v. Ranojij (1874) B. P. J., 44 
Chemram v. Biinsiram, (]874) B. P. J., 49 
Lakshmmulas v. Dasrat, I. L. R , 6 Bom. 
190; Shivravi v. Genu, I.L.R., 6 Bom., 615 
Dundaya v. Chenbasnpa, I. L. R., 9 bom. 
427; Nanaji v. Bapu, (1893; B. P. J., 107 
Hati Singh v. Kiaerji, I. B. R., 10 Bom. 
105; Ganesk v. lihmc, (1890> B. P. J., 101 
Moreshwar v. Dattu, I. L. R., 12 Bom., 569 
VinayaK v. Vasudev, (1894) B. F. -J., 133 ; 
Bari v. Ilari, 2 Bom. L.R., 110 ; Karbasafpa 
V. Dharmappa, 2 Bom. L. R., 233 ; Jwondns 
V. Franijt, 7 B. PI. C. R , 46 ; Oopal v. Krish- 
nappa, 7 B. H. C. R.,60; Narsing v- Mt. 
Bewail, 5B. L. R., 86; Fazludeen v. Fakir 
Mahoined, I.L.R. , 5 Cal , 336 ; Narain Chun* 
dery. Dataram, I. L. R., 8 Cal., 597, P.B.; 
Chunder Nath v. Bhnirub Chunder, I. L. R., 
10 C»l., 250 ; Chunder Kaiit v. Krishna, I.L. 
R., 10 Gal., 710; Bhalu v, uakhu, I, L. R.. 
10 Cal , 667 ; following Wyatt v. Barwell, 19 
Vcs., 439 ; Abool Hussein v. Raghu, I. L. R., 
13 Cal., 70 ; Harunandun v. Jawed Ali^ I. L, 


R., 27 Cal., 468; Shankery, Sher Zaman, (1900) 
P.L.R., No. 26, overruling Lr/nia V. Oanputt 
(1890) P. R., No, 116, P.B., which overruled 
Nijaniuddeen v. Akbar, (1889) P.R., No. 143; 
Arur Singh v. Chuhnt, (1882) P. R , No. 37 ; 
Azizv. Ladha, (1683) P.R., No. 102 ; Ohulam 
V. Mira Khan, (1883) P. R., No. 159 ; Nal- 
lapa V. Ramalingachi, I.L.R., 20 Mad , 260 ; 
Krishnamma v. Suranna, I. L. R., 16 Mad., 
148 F.B ; overruling Nalappa v. Ibrahim, I.L. 
R., 5 Mad., 73 ; Kondayya y. Guruappa, 1. 
L. R., 5 Mad.. 39 ; Madnr v. SubbaroyulUf 
1. L. R., 6 Mad., 88; Muthanna y. Adibeg, 
I. L. R., 6 Mad., 374 ; Ram Autur v. Dhan* 
nun, 1. L. R., 8 All., 340 ; Dewan Singh v, 
Jadlw, 1. L. R., 19 All., 145 ; s. o., 1 L. R., 
20 All,, 262. 

(3) Moreshwar y, Datta, I.L* Rm 19 Bom., 
569 ; Chunilal v. Ramchandra, I. L. R., 22 
Bom.. 213. 

<4) Moreshwar v. Datta, I.L R., 12 Bom., 
669 ; Itchnram v. Baiji^ 11 B. H. 0. R., 41 ; 
Hari v. Mahadaji^ 8 B. H. 0 R., 50 ; Sun^ 
der V. Gopal, 4 B. H. 0. R., 68 ; Chintaman 
V. Shivram, 9 B. H. 0. R.. 304; Jetmal v. 
Sukhram, (1878) B P, J., 239 ; Ohuraman v. 
Balli, I. L. R., 9A11., 59J. 
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possession so far that eQSLally with possession it operates as notice to subsequent 
inoumbranoers.^i) And in point of importance registration is more favou^ 
than possession. For even if the mortgagor be in actual possession, the regis- 
tration of the mortgage would be notice to the purchaser of the mortgagee's 
title.i^l Hence failure to take possession does not deprivpa man of the benefit 
of the rule which he obtains by registration, unless his omission can be attribute' 
ed to fraud, concealment or negligence so gross as to amount to fraud.i^) 

140. And since notice must be given at the time the subsequent interest 
Previoui Posies- created, it follows that in order that possession may 

•Ion. operate as notice it must he actual possession at the time 

the later interest is created, for a party cannot be expected 
to take note of some previous possession which may have been determined. 
Accordingly a purchaser under a registered sale-deed has priority over a prior 
purchaser under an unregistered sale-deed who had obtained possession over 
the property, but had lost it at the time of the execution of the second sale- 
deed. W And so in another case it was observed : “ In all cases to which we 
have referred, it will be observed that the possession relied on was the actual 
occupation of the land ; and that the equity sought to be enforced was on be- 
half of the party so in possession. There is no authority in these cases for 
the proposition that notice of a tenancy is notice of the title of the lessor, or 
that a purchaser neglecting to inquire into the title of the occupier is affected 
by any other equities than those which such occupier may insist on.”{®) 

141. On the question of possession as being sufficient notice, it may be 
The Caleotta view °oted that the Calcutta decisions appear to be somewhat 

conflicting. For while in some cases it has been so as- 
sumed!^) or rnaintainedi*^) cases are not wanting in which it has been, laid down 
that possession is only a very cogent but by no means a conclusive evidence 
of notice. i®) As Garth, C.J., in one case observed : “ It had long been con- 
sidered by this Court, and also by the Bombay High Court, that where a 
registered purchaser had notice that his vendor had previously conveyed away 
the property to some third person by an unregistered conveyance, it was 
contrary to equity and good conscience that his title (though under the regis- 
tered deed) should be allowed to prevail. And this was also the law in England, 
where the language of the Registration Acts is much the same as in this 
country. But then came the further question whether the fact of the un- 
registered purchaser having taken possession ivas conclusive evidence of notice ; 
and the Full Bench I®) decided that it was not. But, at the same time, we 


(1) Bishi^shnr v, Muirheai, I. L. R., 14 
All., 863. 

<2) VithiL V. liainji, (1876) B. P. J., 297 
Karsir v. Kripimram, (1877) B. P. J., 26 
Nafiobhat v. Jjokshman, 0877) B. P. J., 83 
Chintawanv. Dareppa, I.L.B., 14 Brm., 606. 

(3; Chintaman v. Dareppa, I. L. R., 14 
Bom., 606 ; Shivram v. Haya, I. L. R., 13 
Bom., 229; Nanajiv. Bopuji, (1893) B.P.J., 
107 ; Bolmukundos v. Motiy I. L. B., 18 
Bom., 444. 

(4) Shivram v. Saya^ I. L. R., 13 Bom. 
229 ; followed in Nanaji v. Bapajiy (1893) B 
P. J., 107. Here registratTon uf a sale-deed 
would not pass tbe property, unless it is ac- 
companied by tbe delivery of the deed to 
symbolize delivery of possession. Mauladan 


V. Ixughunandauy I. L. R., 27 Cal., 7 ; follow- 
ing Shoo Nnravi v. Darbari, 2 C.W.N., 207. 

(5) Barnhart V, GrcenshieldSy 9 Moo. P.O., 
18 t34) see also Morgan v. The Oovemment of 
Haiderahady 1. L. R>, 11 Mad., 419. 

(6) Ghisu V. AmirtilUiy <188l) A,W.N. 38; 
Issuree v. Loll BehareCy 21 W. R., 421. 

t?) Dinonath v. Auluck Moni, I. L. B., 7 
Cal., 763; explained in Naramv Dataram, 
I. L. R., 8 Cal., 697 (607, 608), P. B. 

(8) Jugul Kishore v. Kartik ChundeVy I.L. 
R.. 21 Cal., 100(1201. 

(9) Narain v, Dataram , I. L, R., 8 Cal., 
697 (608), F. B., in which, bewevrr, all that 
was held was that posseasion was rot in all 
oases snifioient notice for it mhy be reason- 
ably accounted for without necessarily affect- 
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all considered that such possession was in the great majority of oases very cogent 
evidence of notice ; because every man, when he buys a property, is prime, facie 
supposed to go and look at it or make some inquiries about it ; and if, when he 
makes such inquiries, he finds that somebody else is in possessiou, he ought 
to inquire how he came there ; and if be finds that be is in possession under a 
conveyance from the owner, though the conveyance is unregistered, he is not 
justified inequity and good conscience in buying the property himself. If he 
chooses to buy under such circumstances, he runs the risk of losing his 
money.” (1) It is, however, conceded that possession as such may amount to 
notice unless it is properly accounted for. Tims where the subsequent purcha- 
ser had originally been a tenant of the property, and his possession was 
equally consistent with the continuance of such tenincy, as wioh his purchase, 
he could not rest his claim to priority on the fact of his prior possession. (2) 

142. Is lis pendsns constructive notice P — In England an Act of 
Parliament(3l is notice to all the world, unless it is a private Act,^^) which is 
not of itself notice to a purchaser. An Act of Legislature is equally a notice 
in this country. But final decrees of Courts are not of themselves notice to a 
purchaser,'^! although decrees which do not terminate the suit such as decrees 
for partition or account or preliminary decrees on mortgage^f^^ are of themselves 
notice to a purchaser, because the lites pendentes are not thereby terminated. 
In England, formerly lis pendens was itself regarded as notice, but by an Act 
passed in the beginning of Queen Victoria’s reign '7) it was enacted that a lis 
pendens should not bind a purchaser or mortgagee without express notice thereof, 
unless and until its registration is duly effected and which must be repeated 
every five years and which the courts are empowered to vacate on being satisfied 
that the litigation is not prosecuted bona fideJ^) On the other hand where a 
Its pendens is not a sufficient protection to the plaintiff the Court is also em- 
powered to grant an interim injunction restraining the other party from dealing 
with the estate to the prejudice of the plaintiff. (^) 

143. Generally speaking, the judgment of a Court binds only the parties 
and their representatives in interest. But daring the pendency of the suit no 
alienations can be validly m ide by anyone) whather a parbv to the suit or not, 
for if alienations pendente lite were permitted to prevail, it would be plainly 
impossible to prosecute any action to a successful termination, and inleod 
the very purpose of the action m ly bo easily frustrated. Hence the maxim 
pendente lite nihil innovatnr which, while forbid ling any molestation with 
the property in suit and thereby subserving the parpo^e of the rub, does not 


ing thoeecind purchaser with notice of the 
first purobaser’s title, and so making him a 
pariicipator in the fraud of the comoiDn 
vendor, p. 008. 

(1) Nnni Bebee v. HrifisnllriJi, I. Tj. R.. 10 
Cal., 1073 (1075) ; Fazladecn v. }<akir Ma- 
homed I. L. R., 5 Oal., 330 (350). 

(2) Fuzludeeti v. Fal:ir Mahomed, I. L. R., 

5 Cal., 33d 1350). 

(3) Sugi., 75S, Dirt., 972. 

(4) Sued . 758. 

(5) Chunmlal v. Abdul Ah, I. L. R , 23 
All., 331 (334) ; Tkakur Pt amd v. Qaya Sabu, 

I. L. R., 20 All., 349. 

(6) There was no such doctrine that 


min were ti take notice of the desreo-? of this 
Court, though thev were to take notice of a 
li'i pendem."* Per L^rd Iltrlwicka ia 
Presfonw. Tuhhm, 1 Vo:., note; Worsley v, 
Lord Scarborough, 1 Ves , 67 1. 
l7) 2 & 3 Vico., 0 . 11, 8. 7. 

(8) 30 31 Viet., 0. 47. «. 2. 

(9» London and County Bkq. Co. v. Lewis, 
21 Oh D., 401 ; following Spiller v. Spiller, 
3 Swan , 556 ; s. 492, Cole of Civil Projedure 
(Act XrV of 1882). 

(10) Lakshmandas v, Dasrat, I. L. R., 6 
Bom.. 168. P. B. 

(11) During a litigation nothing now should 
be ” introduced." 
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absolutely forbid so as to invalidate all transfers, but only makes them sub^ 
servient to the rights of the parties to the suit.(^) 

144. In [England in the older cases the doctrine was said to be a branch 
ThedofitpiBfinnder tbe law of constructive notice and has been so treated 
English law. by the text writers.t^) "'Lis pendens” wrote Lord St, 

Leonards, “is of itself notice to a purchaser, unless it 
be collusive, in which case it will not bind him, but it is not of itself notice for the 
purpose of postponing a registered deed. A subpoena served was not, however, a 
sufficient Us pendens unless a bill was hied, but when the bill was filed the Us 
pendens began from the services of the subpoena. And the question must refate 
to the estate, and not merely to money secured upon it, but the case of a bill 
charging a particular estate with a particular trust, or of a bill to perpetuate 
testimony and establish a will is a sufficient Us pendens, but the plaintiff must 
not be guilty of laches in the prosecution of his suit.*'i^^ But in a leading 
case iS) which has been since followed in this country (6) Us pendens is held not to 
be founded upon the doctrine of constructive notice but upon the necessity of 
protecting the rights of the parties during the trial of their case.(7) In that 


(1) B. 52, Tpost\ Munisami v. Dakshnnamurthi, 
I. L. R., 5 Mad., 871 ; Balaji v. Khtisaijt, 11 

B.H.C. R., 24. 

(2) E. g., Story. Eq Jur., 405 — 407; 

Sugd., 760, 761 ; Dart., pp. 972, 982, 983. 

(8) Tot., 45 ; Yeaveley v. Yeaveley, 3 Ch. 
R., 25; Digs v. Boys, Tot., 254; Culpepper 
V. Ashton, 2 Ch, C., 1J6 (233) ; Barns v. 
Canning, 1 Ch. C., 300; Sorrel v. Carpenter, 
2 P. Wins., 482, 3 P. Wms., 117 ; Garth v. 

2 Atk., 174 ; Worsley v. Lord Scar- 
borough, 3 Atk., 392 ; Urt//»Yr v. Smallwood, 
Amb., 676; Hill v. Worslcy, Hard, 320; 
Ooldson Gardiner, 1 Ver., 459; Bishop of 
Winchester v. Paine, 11 Vcs., 194 * Going v. 
Farrell, Beat., 472 ; Tyler v. Thomas, 95 
Boav., 47. 

(4) Sugd., 758. The same learned author 
while sitting as Judge, said decree for 
account does not put an end to a suit ; it is a 
continuation of the litigation, and, conse- 
quently, the suit operates as notice to all the 
purchasers. Higgins v, Shaw, 2 Dr. & War., 
361. 

(5) Bellamy v. Sabine, 2 Phill., 425, 1 De. 
G. & J., 666.' 

(6) Faiyaz Husain v. Prag Narain, 11 

0. W.N. 661, P.O. ; Gulabchand y, Dhnndi, 
11 B. H. C. R-, 64 ; Lakshmandas v. Dasrai, 

1. L. R., 6 Bom., 168, E. B. ; Balaji v. 
Khushalji, 11 B. H. 0. R. 24 ; following 
Kasim v. Unnodaprasad, 1 Hyde, 160 ; 
Manual v. Sangapalli, 7 M. H. 0* R., 104 ; 
Abhoy V. Annamalai, I. L. R., 12 Mad., 180. 

(7) Dinonath y. Shama Bibi, I. L. R., 28 
Cal., 23 ; Bazayct H ossein v. Dooli Chand, 
I. L. R., 4 Cal.,' 402 (404, 410), P.O. ; follow- 
ing Metcalfe v. Pnlvertoft, 2 V. & B., 200 ; 
Bellamy v. Sabine, 1 DeG. & J., 566 ; 
Lakshmandas v. Dasrat, 1. L. R., 6 Bom., 
168 ; Bellamy y, Sabine, 1 DeG. & J., 566. 
is inooDsistent with ft later case; Tyler v. 


Thomas, 25 Beav., 47, but this view is open 
to great difficulty (Sugd., 760). "In Bellamy 
V. Sabine the principles upon which the 
doctrine depends wero fully discussed. The 
circumstances were shortly these ; In 1827 
A, a tenant for life, sold bis life-estate to B, 
tenant in tail in remainder ; shortly after- 
wards, B suffered a recovery, and sold the 
estate to C in fee ; in 1828 B died, leaving D, 
his heir- in- law, who, if no recovery bad been 
suffered by D, would have been next tenant 
in tail. D, in 1830, filed a bill against A 
and C to set aside both sale transactions, on 
the ground of fraud pending the suit and 
before a decree was made C mortgaged part of 
the estate to K, In 1835 a decree was made, 
dismissing the bill against A, but setting 
aside the sale to C as fraudulent, and 
directing a reconveyance from C to D, free 
from incumbrances, on payment of what 
should be found due from D to C. Subse- 
quently A, who had not received his purchase- 
money , filed a bill against D, C and C’5 incum- 
brancers, for specific performance of his con- 
tract, and the question was as to the right of 
priority between A for his unpaid purchase- 
money, and E the mortgagee pendente Hie 
for his mortgage-debt. Wood, V. C., on the 
ground that a person who buys pending a suit 
is to be bound by the result in the same way 
as if be had been a party to it, postponed the 
claim of R to that of A ; but on appeal to the 
Full Court, Lord Cranworth, after reviewing 
the earlier authorities, rested the doctrine 
not on the ground of implied (construotive) 
notice, the consequence of which might be 
that the person affected with notice is affect- 
ed with notice of everything reasonably de- 
ducible from or appearing in the suit ; but on 
the ground that a litigant party cannot, pend- 
ing the litigation, confer any right to the pro- 
perty in dispute so as to prejudice the oppo- 
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case Lord Cran worth said : “It is scarcely correct to speak of Us pendens as 
affectiog a purchaser through the doctrine of notice, though undouhte^y the 
language of the Courts often so descrihes its operation. It aSeots hiin, not 
because it amounts to notice, but because the law does not allow litigant 
parties to give to others peodiog the litigation, rights to the property in dispute 
so as to prejudice the opposite party ; where a litigation is pending betweeu a 
plaiotifif and a defendant as to the right of a particular estate, the necessities of 
mankind require that the decision of the Court in the suit shall be binding, not 
only on the litigant parties, but also on those who derive title under them by 
alienations made pending the suit, whether such alienees had or had not 
notice of the pending proceedings. If this were not so, there could be no 
certainty that, the litigation would ever come to an end. A mortgage of 
«ale made before final decree to a person who had no notice of the 
pending proceedings would always render a new suit necessary, and so inter- 
minable litigation might be the consequence.*’ (0 After referring to the 
previous case, the same learned Judge continued : “ the language of the 
Court in these cases certainly is that Us pendens is implied notice to all the 
world. I confess, I think that is not a perfectly correct mode of stating the doc- 
trine. What ought to be said is that, pendente Lite, neither party to the litiga- 
tion can alienate the property in dispute so as to affect his opponent.”(8> But 
whether the doctrine be based on the maxim pendente Lite nihil mmvatur or on 
the doctrine of constructive notice, nractically there is no substantial ditferenoa 
between hs pendens and having notice of the suit.l^^ There can be no doubt 
that the view which connects Us pendens with constructive notice is manifestly 
open to the objection that, as Lord Talbot observed, as judgments are infinite(®) 
a party cannot possibly be expected to take note of all suits whenever and wher- 
ever instituted, such vigilance can certainly be not attributed to an ordinary man 
of business, and which is the foundatmn of the doctrine of constructive notice. 
These observations are only made in regard to the state of law in this country, 
where even now there exists no rule for the docketing or registration of 


site party ; and held that the pendency of D's 
suit against A and C did not amount to 
notice of the equitable rights of A against 0 ; 
and Lord Justice Turner also laid it down 
that the doctrine is not founded upon any of 
the peculiar tenets of a Court of equity as to 
implied or oonstruotive notice; but that it is a 
doctrine which prevails alike both at law and 
in equity, resting on this foundation, viz., that 
it would be imoossible that any action or suit 
could be brought to a successful termination 
if alienation peiulente Lite were permitted to 
prevail.*’ 

(1) Bellamys. Snbirie, (1857) 1 DeG & J., 
566 574, 584) ; *26 L. J. (N. 8.), Ob , 797. 

(2) Culpeppers, Afihton, 2 Ch, C-, 116, 221; 
Sorrell v. Carpenter, 26 Wms. , 482 ; Oarthv, 
Ward, 2 Ark , 174 ; WarsUy v. The Earl of 
Scarborough, 2 Atk., ,392. 

(3i Bellamy v. Sabine, 1 DeG. <k J., 566. 
To the same effect Sir Thomas Plumer, M. 
B., in Metcalfe v. I ulvertoft, 2 Ves , & B., 
^00 (205). In the old real actions the judg- 
ment bound the lends, notwithstanding any 
alienation by the defendant pende^ite lite 
iSee Co. Litt., 344 (5), 2 Just., 376). This 
was based not on any principle arising from 


implied notice, but on the maxim pe‘ndenie 
lite nihil innovntur (Co Litt., .344 (6), 2 
Just., 376 ; Trye v. The Earl of Aldborough, 
1 Ir. Ch. R.. 666; Quskell v Durden, 2 Ball. 
& B., 167; Going v. Farrell, Beattv, 472; 
Balaji v. Khusnlji, 11 B. H. 0 R., 24 ; 
Kasim v. Unnodapersaud, 1 Hyde, 160). 
(*‘lt is an equitable principle of univereal 
application.'’ Maria Varden v. Appundi, 
6 M. H. C. R., 80 where the general 
doctrine is discussed bv Holloway, J.). 
IJmamnji v. Tarini, 7 W. R.. 225; Hun- 
oonian v. Koomeroonvtsa, (1884), W. B. 
(F.B. No.), 40 ; Manual v Sangapalli, 7 M H. 
C. R., 104 (following Bellamy v. Sabitie) ; 
Krishnappa v. Bahiru, 8 B.H.C.R., 55 (some 
doubt expressed as to the applicability of the 
rule to this country) explained away in 
Balaji V. Khusalji, 11 B. H. C. R., 24 (30), 
explaining Anundo v. Dhonendro, 14 M I.A., 
101; OulabChandv, Dhondi, 11 B.H.O.R. 64. 

(4) Per Sir Richard Couch in Kailas Chaiu 
dra V. Fulchand, 8 B L R., 474 ; followed in 
Kasumiinnisaa v. Nilratan, I. L. B., 4 Oal., 
79 (85, 86) ; Abhoy v. Annamalai, 1. L. B. 
12 Mad., 180. 

(5) 2 £q. Ga. Ab. 682, D. N. (6). 
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judgmeiito which are “ iDfinito*’ indeed to be rummaged through successfully by 
»ny litigant. 

146. In England the law of Us pendens has been materially narrowed 
down since the passing of the statute, which enacts that a Us pendens unless 
duly registered shall not affect a purchaser without express notice. No similar 
enactment has been pissed in this country and the rule, as it existed in England 
before the passing of the Victorian statute, would accordingly still prevail 
here.<2) According to the state of law, a purchaser pendente lite, although 
hona fide and without notice would be bound by the decree, (^) if there had 
been a close and continued prosecution of the suit. He was also bound by an 
interlocutory decree or a decree for account. 

146. There is, however, this difference that if before the stage the 
summons is served on the defendant when Us pendens bogin3,(^) the defend- 
ant has notice of the institution of the suit, he will be bound by the rule, and 
any subsequent alienation would be subject to it.i^) The alienee pendente lite 
cannot get over the infirmity of his title by pleading that he had taken without 
notice. For the rule is quite independent of it, and a party is bound by it 
whether or not he bad notice of the suit. But as in a transfer with notice, an 
alienation pendente lite is not void for all purposes, but is valid except so far as 
it is inconsistent with the rights which may be established by the decree in the 
suit.f^) And the alienee cannot be allowed to plead that be is not bound by the 
decree as he had no notice of it or was not a party thereto. (7) But if the suit 
result in proceedings unexpected from its nature and the relief sought, the 
question of notice would again emerge into prominence. Thus where a judgment- 
debtor filed an objection to the attachment of certain property and his objection 
being allowed and the property being released from attachment was sold by him 
to a third party, but in the meantime an appeal was preferred against the order 
of release which was ultimately compromised and a portion of the property was 
agreed to be liable, the attachment being continued for that portion which was 
eventually sold to another purchaser who thereupon sued the first purchaser for 
possession, his claim was negatived on the ground that ths first sale was made 
to a bona fide purchaser without notice who was not to be damnified by the 
unexpected compromise in which the suit resulted. 

And even where a decree has been obtained, but has been allowed to remain 
unexecuted for seven years, a purchaser of property therein comprised without 


(1) 2 & 3 Viet., 0. 11. 

(3) Oulabchaiid V. Dhondi, 11 B. H. C. R., 
64 (67) ; citing Kasim v. Unnodapersaiui, I 
Hyde, 160; Umamoyi v. Tarini, 7 W.R., 225; 
Hunooman v. Koomeroonissa, (1864) W. R. 
(F. B., No.), 40; Manuals. Sangapalli, 7 M. 
H. 0. R.. 104, 8. 223, Act VIII of 1869. 

(3) Robb., 1322, citing Worsley v. Earl of 
Scarborough, B Al.k., 392; Sorrell v. Carpenter, 
26 Wma., 482 ; Walker v. Smallwooi, Amb., 
676. And sec Herbert’s case, 3 P. Wms., 116; 
Oarih V. Ward, 2 Atk., 676 ; Bishop of Win- 
chester y. Paine, 11 Vea., 194 ; Self v. 
Madok, 1 Vern., 4b9 ; Moore y. McNautara, 
2Bft, <fc Be,, 186; Fleming v. Page, Finch, 
320. 

(4) Radhasyam v. Sibii, I. L. R., 15 Gal., 
^ A 7; Abhoyy. Annamalai, I.L.R., 12 Mad., 
180; Parsotam v. Satieshilal, I. L. R., 21 


All., 408. 

(5) Abhoy v. Annamalai, I.L.R., 13 Mad., 
180; Jogendra v. Falkumari, I.L.R., 27 Cal., 
77 ; Jogendra v. Qanendra, 4 C. W. N., 264, 
Faiyaz Hiisan v. Prag Narain, 11 0. W, N., 
661, P. 0. 

(6) Munisami v. Dakshanamurthi, I.L.R., 
5 Mad., 371 ; Raoji v. Krishnaji, 11 B.H.C. 
R., 139; Ry Kishen v. Radha, 21 W.R.. 349; 
Lalakah Prosod v. Bulu Singh, I. L. R., 4 
Cal., 789; Motilil v. Kerabtddin, I.L.R., 26 
Cal., 179, P. 0 ; Faiyaz Husain y. Prag 
Narain, 11 C. W. N., 661, P. C. 

(7) Dinnonath v. Shama Bibi, I. L. R., 28 
Cal., 33. 

(8) Kishory Mohiin v. Mahomed, I. L. R., 
18 C'il., 188 (195); following 

Vt Fulchani, 8 B. L. R., 474, 
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notice of the decree could not be ejected as the decree-hold^ had done not]|}ing 
to keep the decree alive and in activity and that there had not been continuous ^ 
litis contestatioS^) 

147. Notice of deed is notice of its contents. — If one has actual 
notiqo of an instrument affecting one’s title, be is fixed with constructive notice 
of all other documents which an examination of the instrument would have 
brought to his knowledge. And since notice of a deed is notice of its contents, 
it follows that actual notice of a deed is also constructive notice of all the 
material facts affecting the property which appear on the face of the deed or 
could be reasonably inferred from its contentsJ^) This, however, implies that 
the persons affected thereby had a fair opportunity of ascertaining the terms of 
such an instrument.l^) 

148. But the principle should be held to relate only to the deeds which 
affect the property and not to deeds which may or may not affect it, for whilst it 
is crassa negligentia to fail to examine the former, failure to examine the latter is 
not. Then, again, the presumption of knowledge must be taken along with the 
other circumstances, namely, the nature of the document perused, the date and 
description thereof, and whether it is a deed which necessarily affected the title. 
The English law on the subject has undergone important modifications since the 
passing of the Conveyancing Act.<^) Formerly, the law generally held a person 
liable for non -inspection without restriction as to date, and it was considered 
immaterial whether the deed contained the neglected information in the recital, 
descriptive clause or elsewhere. Thus then where a deed recited a mortgage, (&) 
a lease, a settlement ora will, W it was incumbent upon the intending 
transferee to prosecute his inquiries as far back as the deeds afforded any clue 
to the title to be investigated. And indeed it may be generally laid down that 
a purchaser wnth notice of a deed necessarily forming part of the chain of title of 
a vendor or lessor, and therefore wcmsanZy affecting the property, has construc- 
tive notice of and is bound by its contents and is not protected from the consequen- 
ces of not looking at the deed, even by the most express representation of the vendor 
or lessor that it contains nothing in any way affecting the title. Where the 
instrument does not necessarily form part of the chain and the transferee is 
assured that it does not affect the title and he thereupon abstains from further 
inquiry, he cannot be equitably fixed with the notice of the contents of the 
instruments he has failed to inspect, upon the same principle that a man knows 
what he ought to know. A person affected with notice of a lease is affected with 
notice of the covenants restrictive or otherwise therein contained.('®) But he is 
not bound with onerous covenants of an unusual character, unless before 
entering into the agreement he had a fair opportunity of examining the 
lease and ascertaining for himself the terms of such covenants.Ul) 


(1) Venlxatenh v. Maruti^ I.L.R., 12 Boni., 
217 ; following Kinsman v. Kinsvian, 1 Russ. 
& M.. 622. 

(2) Talner v. Floimer, 1 Ch. C., 269 ; Moore 
V. Bennett^ 2 Ch. C.,246; Nebov. Hammond. 
do Beer. 493. 

(3) llaja Ham v. Kii^hnasami, I. L. R.. 16 

Mad., 301. 

(4) S. 3, 44 and 46 Viet . c. 41. 

(6) Bisco V. Earl of Banbury, 1 Oh. C., 

207. 

(6) Coppin V. Fermyhough, 2 B.'A 0. Oh., 


291. 

(7) Davies v. Thomas, 2 Y. & 0., Ex. 0., 
234. 

(8) Davies y. Thomas, 2 Y. & 0., Ex. 0., 
284 ; Burgoj/ne v. Hatton Barn, Oh., 237. 

(9i 2 W. & T. L. 0. f7th Ed.), 217. . 

(10) English d Scottish, dc., Co. v. Bruntmh 
[1892J 2Q B., 709; Patman v. Harland, 
17 0. D., 863 (857); explaining Jones v. 
Smith, 1 P. B., 244. 

(11) Taylor y. Stilblack, 2 Vos. J,, 487. 
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149. The same rule that applies to leases also holds good in the ease of 
sub- leases. (1) but where the coutraot is ioohoate or a case for rescission is 
made out the rule would then give way. for the duty that is cast upon the pur- 
chaser does not relieve the vendor of his duty to make full disclosures within 
his power. So Jessel, M.R., observed: “If a man is induced to enter 
into a contract by a false representation it is not a sufficient answer to him to 
say. ‘ if you had used due diligence you would bave*found out that the statement 
was untrue. You had the me ms of discovering its falsity, and did not choose to 
avail yourself of them.’ I take it to be a settled doctrine of equity not only as 
regards specific performance but also as regards rescission, that this is not 
an aD3wer.”(*-^) And the same learned Judge in another case, (3) said : “ His 
representation is not got rid of by constructive notice.” In one case it was 
held that notice of an instrument is notice of the equity as of a charge 
affecting the property under that instrument.l^) but this view is not war- 
ranted by principle or other precedents.!^) And notice of a draft or of an inten- 
tion to execute a deed does not affect the transferee with notice of the deed sub- 
sequently executed. *6) It should be noted that these rules apply only to the 
^parties to an instrument, but not to attesting witnesses. A witness subscribing 
to a. deed is not necessarily fixed with notice of its contents for “ a witness in 
practice is not privy to the contents of a deed.”'*^) “It constantly happens,” 
observed Garth, C. J., “ that persons subscribe deeds as witnesses without 
having the least notion what they contain, and if people were to be held bound 
by any instrument which they so subscribe, it might be a dangerous thing to 
witness any other man’s signatur 0 .”(®l 

160. Uo Notice. — Where a debt is payable on notice, the institution 
of the suit to recover is not notice. (9) And judgments and decrees are not 
notices of themselves, although registered. In England statutory provision has 
been made to declare that a purchaser is not affected even by express notice of 
them unless they be registered and re-registered, but it is doubtful if this 
view will be followed in this country, for a person who buys in the face of a 
decree of which ho has express notice has himself to thank if the decree is put 
in force against him. An advertisement in a newspaper is not a constructive 

(1) Per Fry, L. J., in Reeve v. Rerridije, ness in sales by private contract.” Reeve v. 
20 Q B. D , 623 (527); following Cossec v. v. Bcrndfje, 20 Q. B. D., 523 1528). 

.CoUingc^ 3 M. & K., 283. (6) Jones w. Rimmct. 14 Ch. D., 588 (590). 

(2) Grosvenor v. Oreen^ 28 L. J- (Ch.), 173; Cf. Cox v Coventon, 37 Bom., 378. 

Smith V. Cajff on, 7 Hare, 185 (on thequeetion (6) Hamilton v. /2o//se, 2Sch. & L., 315. 

that a person must have had a fair opportu- (7) Sued.. 781 ; Hipkins v. Avtery, 2 Gif., 

nity 'of aecertaining for himself the provisions 212 ; Oreenslade v. Dare^ 20 B , 284 ; Colhoy 

of the priginal lease). v. Sydcjiham. 2 B. & Ch., 391. Per Lord 

(3) Hyde v. Warden^ 3 Ex. D., 72, as ex- Thurlow in Beckett v. Cordley, 1 Ves. J., 65. 
plained by Pry, L. J., in Reeve v. Bei ridge ^ Chunder Dutt v. Bhngwat Narniti^ S 

20 Q B. D., 623 (627). 207 ; Imain AH v. Baijnnth, I.L.R., 83 Cal., 

(4) Redgrave v. Hurd, 20 Ch. D., 13; 613 (622); v. Go/cw2 C/iandra. .3 B.L, 

Hyde Warden, 3 Ex. D., 72. And to the R.,67, P.C.; Ham Chunder y, Bari Das, I.L. 
same effect per Fry, J., “we cannot but R., 463 (468); disiinguisbing 

observe that there is great praotical con- v. 10 W. R., 293 ; 

venience in requiring the vendor, who knows v. Qopal, 1 C. P. L R., 67; Collier v. 

his own title, to disclose all that is neoes.«ary Baron, 2 Nsg L. R., 84 (38). 

to protect himself rather than in requiring (8) Ram Chunder v. Hari Da,s, I. L. R.,9 

the purchaser to demand an inspection of the Gal., 463 (463) ; Abhoy Churn v. Attarmofii, 

vendor’s title-deed before entering into aeon- 13 0. W. N., 931. 

tract, a demand which the owners of proper- (9) Moore v. Pechell, 22 Beav., 172. 

ty would in some oases be unwilling to con- (10) 3 A 4 Viot., o. 82, s. 3; 18 A 19 Viot., 

cede, and whioh is not in our opinions in c. 15, s. 5. 

acoordanoe with the usual course of busi- 
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notice, even though the party charged may be shown to have been its sub- 
scriber.<^^ Notice of an intention to commit bankruptcy or of the facts which 
may or may not amount in law to an act of bankruptcy, (2) is not generally 
sufficient notice of bankruptcy. The doctrine of constructive notice has in one 
case been held not to apply to commercial transactions. Thus where a bill of 
lading referred to the charter party, it was pressed upon the court that the 
holder of the bill of lading must be deemed to have taken it with notice of the 
chiirter party, but the contention did not prevail Lindley, L. J., observing : 

And as regards the extension of the equitable doctrine of constructive notice 
to commercial transactions, the courts have always sot their faces resolutely 
against it. . . . In dealing with the estate in land title is everything and it 
can be leisurely investigated ; in commercial transactions, possession is every- 
thing, and there is no time to investigate title; and if wo were to extend the 
doctrine of constructive notice to commercial transactions, we should be doing 
infinite mischief and paralyzing the trade of the country.”!**) In another case 
the doctrine was liold to be inapplicable to negotiable instruments. 1^) The 
doctrine, however, that constructive notice does not apply to commercial trans- 
actions must be understood as being subject to certain recognized exceptions. 
Thus where a person dealing with an agent has actual knowledge of his limited 
authority, it is sufficient to put him upon inquiry as to its extent. !!5) And so 
again where the purchaser admitted that he had no knowledge whether the 
seller was acting as principal or agent, ho was held to have notice that the seller 
was an agent with limited anbhoribv.!^) Then, again, apart from the doctrine 
of notice the question of gross negligence and the like are essentially material 
in determining the nuesrion upon pririciplos which are akin to constructive 
notice. As Lord Blackburn observed: If the facts and circumstances are 
such that the jury or whoever is to try the question come to the conclusion 
that he was not honestly blundering and careless, but that ho must have had 
a suspicion that there was something wrong. ... I think, that was dis- 
honestly. ”1^1 And tliis was conceded by Lord ilerscheU, L. C., when ho 
said : “ But regard to the facts of which the taker of such instruments had 
notice is most material in considering whether lie took in good faith. If tliere 
be anything which excites the suspicion that there is something wrong in the 
transaction, the taker of the instrument is not acting in good faith if he shuts 
his eyes to the facts presented to him.”!^) 

It would appear that a minor cannot be fixed with constructive notice 
unless he fraudulently conceals his age and thereby somebody suffers. And 
while there is such a thing as constructive notice, there is no such thing known 
to law as constructive estoppel, 

(1) Nagle v. Baylor, 3 Dr. & \Var., 60 <73). 

(2) Fix p^irte Halifax 2 M.D. & OeG , 544; 

Ex paile Glyii, 6 Jur., 830 ; Conirni/ v. Nall, 

1 C. B., 643 ; Ex parte liobins m, 32 L. 

230. ciied R)bb., 1.3J5. 

(3) Evann v. Hallam, L R., 6 Q. B.. 713. 

(4) Manchester Trust v. Furness, [1895] 2 
Q. B., 539 1645) ; following Sernai7io v. 

Campbell, [1891] 1 (^1^.. 283 ; Fry v. Char- 
tered Mercantile Bank of India, L.R., 1 C.P., 

689. 

(5) Per Lord Herschcll, L, C.. in London 
Joint Stock Bank v. Simmons. [1892] A. C., 

201 (221) ; followed in Manchester Trust v, 

Furness, [1895] 2 Q. 13., 539 (516). 


(61 London Joint Stock B^nk v. Simmons, 
[1892] A C., 201 '229) ; explaining Cooke v. 
F.shrlhii, 12 App. Gas., 271 ; Sheffield v. Lon- 
don, dr.. Bank, 13 App. Gas., 333. 

(7| Cooke V. Eshelby, 12 App. Gas., 271 ; 
deoHje V. Clnggctt, 2 Sm. L. G. (1896;, 136, 
2 W & T., L. G (7th Ed.), 229. 

(8) Jones v. Gordon, 2 Anp. Gas., 616. 

(9) Jnmdnn Joint Slock Bayik v. Simmons, 
[1892J App. Gas., 201. 

1 10) Ganesh v. Bapu, I. L. R., 21 Bom., 
198. 

(11) Parsotam v. Narbada, 3 G.W.N,, 617, 
P. G. 
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161. Notice of a covenant cannot be deemed notice that the covenant 
has not been performed, and so where the mortgage was 
of covenanU^*”^* made, with coveiiaut to insure against fire, and to apply the 
money in rebuilding or repairing the premises, or at the 
option of the mortgagee in discharge of the money then due to him, and a fire 
occurred, but before the rebuilding the mortgagor purchased an adjoining slip 
of ground, and rebuilt ujon both properties, and then mortgaged the whole of 
the property, including the buildings and the slip to another, and the deed 
recited the former mortgage in the usual way. The first mortgagee then claimed 
as against the second mortgagee the benefit of the expenditure on the slip and the 
portion of the buildings on it, on the ground of notice of the covenant, it was held 
that notice of covenant was no notice of the breach or that expenditure had 
been incurred without the consent of the first mortgagee. 


162. Presumption and Proof of Notice.— It is sometimes stated 
that the presumption created in favour of notice is irrebuttable, but the state- 
ment requires qualification. For while it is true that there may be cases in which 
the presumption may be so strong as to be irrebuttable still it is not a principle 
which is the necessary adjunct of a notice. Indeed, as has been observed in a 
well considered judgment, the doctrine isa dangerous one, and as observed by 
Lord Esher, M. R., “ It is contrary to the truth. It is wholly founded on the 
assumption that a man does not know the facts ; and yet it is said that con- 
structively he does know them.”(‘*) The doctrine should not be extended beyond 
its strict legitimate purpose.(^) “ It is an inference of fact drawn because you 
cannot look into a man’s mind, but you can infer from his conduct whether he - 
is speaking truly or not, when he says that ho did noi know of particular facts, i 
There is no question of constructive notice or constructive knowledge involved 
in tliat inference ; it is actual knowledge which is inferred. ”tC) Constructive 
notice is therefore only presumed when there is no direct evidence that no notice 
existed. And it follows that in order to rebut the presumption created, facts 
will always be admitted to overthrow it. Initially the onus lies on a person 
who claims priority over another, on the ground that he took with notice of an 
earlier security, to prove that he had such notice.^®! If, for instance, the 
defendant claims to be a purchaser without notice, it has been held that the 
plain till will have to prove the notice.^^) 13ut this view is liardly consonant 
with reason and justice. For if the defendants set up a special plea which, if 
proved, would give him priority, why should the plaintiff be called upon to 
prove the contrary of a fact before it is established No doubt, the onus of 


(1) Harrymnn v. Collins. 38 Beav ,11. 

(•2) Hewitt V. Loosf'inoie, 9 Hare, 449 (466), 
“ Knowledge which the court imputes to a 
person upon a presumption so strong that 
It cannot be allowed to be rebutted, that the 
knowledge must have been communicated ” 
“ Const nictivo notice in its nature is no more 
th»in evidence of notice, the presumptions of 
which are so violent that the court will not 
allow even of its being controverted.” (Sugd., 
677, citing 2 Aust., 488). 

(3) Allen V. Seckham, 11 Oh. D., 790; 
Kniflhh ({’ Scottish, Ac , Co. v, JJrnnton, 
[1892] 2Q B., 700 (708). 

(4) English A Scottish, Ac., Co. v. Brim- 
ton, [1892] 2 Q. B.. 700(708). 

(6) Doorga Narain v Bayicy Madhub, I. 
L. R., 7 Cal., 199; Adams v. Great North, 


Ac , lly., !l89J] A. C., 31 (46). 

(6) English A Scottish, Ac., Co. v. Brunton, 
11892.! 2 Q. B , 700 (708). 

(7) Earl of Portsmouth v. Lord Effingham, 
1 Ves., s. 485 

(8) hahibhai v. Bai Amrit, I. L. R. 2 
Bom., 299 (303). 

(9) Kyic V Dolphin, 2 B. & B., 290 (303) ; 
Atul Kristo V. Muitylal, 3 0. W. N., 30 (32) ; 
Lalubhai v. Bai Amrit, I. L. R., 2 Bom., 
299 (303) ; of. the principle '*Ei incuynbit pfo- 
hatio qut (licit, non qui negat.^' (The 

of proof lies ou him who asserts, and not on 
him who denies). 

(10) In Kngiand the trend of decisions is 
clearly to place onus on the party who 
affirms it ; Royal British Bank v. Tarquand, 
6 E. & B., 327 ; followed in In ro Hampshire 
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proof is not an inflexible burden which permanently rests upon the shoulders 
of one party, but, on the other hand, it may be shifted and re-shifted according 
as the evidence of one party preponderates over that given by the other. <0 
Where the presumption of the law Axes a party with notice, there can be no 
doubt but that it shifts the burden of proof on the party denying it who must 
then come forward with new evidentiary matter. 


Pleadioga. 


163. Thus where but for the plea of purchase without notice^ 

the defendant can show no better enuity, he must clearly and 
positively deny notice either at or before the execution of the 
deed or payment of the consideration, although payment of consideration and a 
mere denial is sufficient. It should be observed that in order that notice 
may affect one, it is necessary that he should have received it before he had 
parted with his money, or placed himself in a position where he could nob 
resist the payment, as would bo the case where the rights of third parties had 
attached. (3) On the quest on whether the party setting up want of notice in 
support of his title must prove it, the Privy Council have in one case given 
vent to expressions which would appear to leave no room for doubt : “ Let it 
be conceded,” they said, “ that a purchaser for value, /ifZe and without 

notice of the charge, whether legal or equitable, would have had in these 
courts an equity superior to that of the plaintiff, still such innocent purchase 
must be, not merely asserted, but proved in the case. To give effect to the 
legal estate as against its prior equitable title, would be an adoption of the 
English Law ; and to adoot it and yet reject qualifications and restrictions 
would be scarcely consistent with justice.” (^) i\nd tbe same Board in another 
case observed : “ It is a principle of natural equity, which must be universally 
applicable, that, where one man allows another to hold himself out as the 
owner of an estate, and a third person purchases it, for value, from the apparent 
owner, the man who so allows the other to hold himself out shall not be per- 
mitted to recover upon bis secret title, unless he can overthrow that of the 
purchaser by showing, either that he had direct notice, or something which 
amounts to constructive notice of the real title, or that there existed circum- 
stances which ought to have put him upon an inquiry, that, if prosecuted, would 
have led to a discovery of it.”(5) 


164. The doctrine of notice is thus now not only an equitable doctrine^ 
— the creature of the Courc of Chancery, 1^1 but is founded on the universal 
principles of justice. For a person who purchases with wilful notice of the 


Land Co., [1896] 2 Ch., 743 (747); ct. Per 
Vaughan Wiilidiijs, J,, tb,, p. 745. 

(1) The term Burden of Proof like the 
Latin " onus prnbandi"' is said to be raislead- 
ing, as commonly used, it may mean (a) tbe 
burden of establishing a case, whether by a 
preponderance of the evidence, or beyond a 
reasonable doubt ; and (6) the duty or neces- 
sity of introducing evidence either to establish 
such a case, or to meet an adverse amount of 
evidence suliioient to oonatitute a prima fade 
case. In tbe first sense the burden never 
shifts, but in tbe second sense, it may shift 
constantly, as one Eoale or the other preponde- 
rates. Best's Evidence (8tb Ed.), 268 ; follow- 
ed in Bhola v. Bhagwant, 13 C.P.L.R., 169. 

(2) Moor V. Mayhow, 1 Ch. C., 34 ; Story 
▼. Lord Windsor 1 2 Atk., 630 ; Attorney-Oene- 


ml V. Oov'cr^ 2 Eq. Cas. Ab. , 685 ; Jones v. 
Thomnji, 3 P. Wms., 243 ; Oirdhar v, Hakim 
Chand, 8 B. H C. R., 75 (78); SavahlaL y. 
Ora, 8 B. H. G. R., 77 (83) ; of. Radhanath 
V. Gisborne, 14 M. I. A., 1 (15). : 

(3) Storv, Eq. Juris. (2nd Eng. Ed.); 

§ 400 5; Collinson v. Lister, 20 Beav., 3561 
O. A. 7 DeG. M & G.. 634. ^ 

(4) Varden Seth v. Luckpathy, 9 M. I. A.k 

303 (326); iJihee Jeebunissa v. Vmul ChmiderX 
IS W. R., 161. I 

(6) Ramcoomar v. McQueen, 18 W.R., 16^ 
(168), P. 0. I 

(6) Per Pbear, J., in Seedee Nazecr AH v. 

OJoodhya,8 W. R., 399 (408); English d’ 
Scottish, itc , Co, V. Brunton, [1892] 2 Q. 
B., 700 (700). \ 

(7) Story, Eq. Juris. (2nd Eng. Ed.), § 395. j 
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legal or equitable title .of other persons will not be permitted to protect himself 
against such claims; but his own title will be postponed, and made subservient 
to theirs. It would be gross injustice to allow him to defeat the just rights of 
others by his own iniquitous bargain. He becomes by such conduct, particeps 
^riminis with the fraudulent grantor ; and the rule of equity, a,^ well as law, is, 

‘ dolus et fraus nemini patrocinari debent.* And in all such cases of purchasers 
with notice, courts of equity will hold the purchaser a trustee for the benefit of 
the persons whose rights he has thus sought to defraul or defeat.” The plea 
as to notice U, therefore, not to be reg irded as merely a pugilistic plea, but one 
which justly strikes at the root of title. It must, therefore, be early taken and 
sufficiently proved, anl it is doubtful if it can be allowed to be raise 1 at a subse- 
quent stage of the suit. But at the same time it is not a prerequisite that it 
should have been raised in totidem verbis if it can b5 inferred from a full state- 
ment of all the facts known to f-ha party. lO A party pleading want of notice 
has seldom more to do than prove the negative by his own evidence that he had 
no notice. It is then open to the other side to question him as to his means and 
opportunities for knowledge, and indeei any fact evidencing his culpability or 
carelessness. But whan a pjrson has not actual notice, he ought not to be 
treated as if he had notice, unless the circumstances are such as enable the 
court to say not only tliat he might have acquired, but also that he ought to 
have acquired the notion with which it is sought to affect him; th\t he would 
have acquired it, but for his gross negligence in the conduct of the business in 
question. When it is sought to affect a purchaser with constructive notice, 
the question is not whether he liad the means of obtaining, and might by 
prudent caution have obtained the knowledge in question, but whether the not 
obtaining it was an act of gross or culpable negHgonce.(2) 

166 . In England the testimony of counsel, attorney or agent of ‘the trans- 
feree is inadmissible to prove notice, and the same rule has been, with some 
modifications, enacted in this country, The transferee is not bound to produce 
opinions given and drafts prepare 1 by counsel.(’^l and where the two parties had 
employed the same attorney, the privilege is confined to such communications 
as were made by either party in the character of his own attorney only. (6) A 
communication made by mistake to an attorney is not protected, and an attorney 
may give evidence of the time of executing a deed.(7i An attorney attesting a 
deed is, howrever, bound to disclose all that passed at the time of execution, 

A purchaser with notice, being in equity a trustee for the successful party, 
is bound to account for the rents and profifis actually reilized, but he is not, 
like a mortgagee in j^ossession, responsible for what, without his default or 
neglect, he might have received, and he will be entitled to all jtist allowances. 


166 . Although cases a^e conceivable when a bo)ia tide purchaser without 
notice may not be damnified for not pleading absence of 
notice(9) still it is but seldom that the courts will condone 
omission to deny notice, but where the facts are fully 


What rauBt be 
pleaded. 


(1) Luchmun v. Kali Chinn, 19 W. R , 
292. P. (5. ; followed io Ktslwry Mohun v. 
Maho7nc(U I L R., 18 Cal., 188 (’197). 

(2i Per Lord Cranworth, L- C., in Ware v. 
Lord Kgmont, 4 DeG. M. & G., 473 ; 
Attorney General v. Stephens, 6 DeG. M & 
“G , 134 (148); Montefiorc v. Browne, 7 H. L. 
0., 241 (269). 

<8) Wilson V. Rasiall, 4 T. R., 763 ; Wright 
V. Mayer, 6 Ves., 280. 


(4j S9. 126, 127, 128, Indian Evidence Act 
(I of 1872). 

(5) Manser v. Dix, 1 Kay. & Jo., 451 ; 
Sugd., 785. 

(6.* Parry v. Smith, 9 M. & W , 681. 

(7l Sugd'. V. & P. (14th Ed.). 786. 

(8l Howell V. HowelU 2 My. & Gra., 478 ; 
Si]f<d., 7tt6. 

(9) See § 188, supra 
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stated from which abseace of notice may be inferred, it would be a mere techni- 
cality to insist upon a specific denial. In England if the purchaser neglect to 
plead it, he is not allowed to avail himself of it as a defence. ^0 In every case, 
however, the transferee muse make unreserved disclosures, mentioning, amongst 
other 'things, the actual payment of consideration in good faith. Consideration, 
however, may or may not be specified, provided its nature is sufficiently indicated 
so thit it is not illusory or fraudulent. If fraud is alleged it must be deniedf 
as specifically and particularly as‘ charged. The title of a purchaser for valuable 
consideration without notice is a shield to defend the possession of the purchaser, 
not a sword to attack the possession of others.*^) Where a party is personally 
cognizant of the facts which constitute his defence, it is essprifcial that he should 
tender his own evidence, for his failure to do so is justly liable to be mis- 
construed. 1^) The evidence given to establish notice must be clear and distinct, 
and, as it was said in one case, “ amounting in fact to fraud. ”(&) But this is 
scarcely correct, unless the term be used in the generic sense as comprising all 
non-feasances, in which capo again, the statement; is open to the manifest 
objection of mistaking incautiousness for fraud. 

167 . PurchMSG with notice only affects the conscience of the person who had 
p A of.a notice. Hence a purchaser from a vendor who has himself 
era ns a e c . p^jcchased with notice is not bound by the rule, for the 
hona fide purchaser of an estate for valuable consideration purges away tiio 
equity from the estate in the hands of all persons who may derive title under 
it, with tile excei'tion of the original party wdiose conscience stands bound 
by the meditated fraud If the estate becomes revested in him, the original 
equity will attach to it in his hands. (^) And so a person with notice of an 
equitable ^claim may validly purchase of one who bought hona fide and witliout 
notice,''^! although this circumstance may influence the court with respect 
to costs. But a purchaser cannot ho compelled \o accept a title depending upon 
proof of tlie seller not having had notice of an incumbrance. And although a 
purchaser buying from a trustee without notice would be protected, yet the 
trustee will still be bound by the trust were lie to renurchaso the estate, for his 
lialiility did not cease i)y the sale. The reason for the rule of equity, tliat a 
purcliascr of prof’orty, though for valuable consideration, and taking the legal 
estate, yet with not’ce of a prior incumbrance, purchases subject to such in- 
curabi-anre is that such purchaser is acting mala fide, in taking away tlie rights 
of tlie prior incumbrancer by getting tiio legal estate, while knowing that a 
prior purchaser has the right to it. But a purchaser, for valuable consideration 
without notice of the prior riglit of a third person, is not guilty of, or party to, a 
fraud upon the* rights of a prior uurchaser. The courts of etjuity, therefore, 
will not interfere with his right to tlie possession, enjoyment and disposal of 
the propertv ; and though, subsequent! v to his purchase, he may become aware 
of the prior incumbrance, yet he has the right to convey a subsequent purchaser 


(I) Philhpps V. 7 Jar. (N. S.), 

1094, 8 Jnr. (N. S.’, 145 ; hadif Bodmin v 
Vcndebefdh, ) Vcs., 179; Cason v. liomiid 
Pre. C., ‘226 (‘‘ "J’he notice must be poeitivoly 
and not evasively denied.” Kerr on Fraud, 
431.) 

f3) Moor V. Mayhnx. 1 Cb. C., 34 ; Wag- 
staff V. Read, 2 Ch. C., 166. 

13) Patterson v. Slaughter, Amte., 292, 
Su«d.. 791. 

(4 1 Rutto Sir^gh v. Bojrang, 13 C. L. R.. 


2«0, P. C. 

(5) Sir G. J. Turner, L. J.. in Chadwick 
V Turner, L. R , I Ch., 310, 319, following 
Wyatt V. Barwell, 19 Ves,, 435. 

(6) Dayal v. Jiiwaj, I.L.R., 1 Bom., 237 

(246) : following Le Nei'e v. Le Neve. 1 Vea., 
64 ; Carter v. CarUr, 3 R. & Johns, 617 ; 
Rates V. Johnson, Johns.. 316, distinguishing 
Pilcher v. Rawlins, L. R., 7 Ch., 259. 

(7) Dayal v. Jivraj, I. L. R., 1 Bom., 237 

(247) . 
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who, at the time of such subsequent conveyance has notice of the prior right 
of the third person ; and such subsequent purchaser will take the property free 
from the incumbrance, for neither is he guilty of any fraud in accepting what 
his vendor had a right to convey, nor would the bona fide purchaser without 
notice be able, otherwise, freely and completely to dispose of the property 
which he innocently acquired. On the same principle, any subsequent pur- 
chaser, however remote, though having notice, must be protected. Where^ 
therefore, A having notice of B's equitable mortgage purchased from C, who, 
also with such notice, had purchased from 1), a bona fide purchaser for value 
without notice, A would take the property free from B's equitable mort- 
gage. (1) 

168. A purchaser for value from a decree-holder is not affected by notice 
of the fraud by which the decree was obtained. A purchaser, however, is 
deemed to have notice of the fraud which clearly appeared on the face of the 
decree. But a purchaser cannot be visited with the consequences of an implied 
notice of fraud, which was not discovered by the court, or the officers of the 
court, or the counsel concerned in the cause, whose duty it is not to permit 
the court to make a decree nob warranted by the facts of the case.!-*) 

The doctrine of constructive notice is equally applicable to Government, 
but it must then be more cautiously applied 

159. Notice ofa fact is notice of its reason.— Notice of afacbisalso 
notice of its reason. But this is only a presumption and may be rebutted by 
evidence, Thus notice of the legal estate being outstanding, is notice of the 
trusts on which it is held : and notice that the title-deeds arc in possession of 
a third party is prinia facie notice of any charge he has upon the property. So 
notice that the title is a mortgage-title, seems to bo notice of any dealings by 
the mortgagee wiih the mortgagor which may have kept alive the equity of 
redemption.'^) So, also, notice, that the occupier holds as tenant to .4, is notice 
of title. So, notice that the rents are received by J, is notice of J’s title, 
and of the instrument under which he claims and of tiie character in which he 
receives them. So, notice that receipts have been given to, and accepted by 
the vendor for an annual payment as “ rent,” but which the vendor and pur- 
chaser claiming under him suhseciuently contend was in fact a rent-charge, is 
notice to the purchaser of the payee’s title to the freehold. 1'^) Imputed notice, 
however, does not extend to matters relating to motives and objecis, but must 
have reference only to rights created or affected by the transaction. Persons 
who deal with companies must he taken to have had notice of the memorandum 
and its articles of association.^^')) 

160. Who are Agents. - A person who employs another to act for 
him is entitled to the benefits which he rece ves through his asency, and he is 


(l) llaju Fialii. V. A'l is/mnrar, I. L R., 2 
Bom., 273 (292); Sarat ChH*idcv v. (iopal 
Chundcr, l.li.R , 20 Ual.. 296 i31l), 1*. O. 

(2» Chitamher V. Knst inpjn, 4 Bom. L.R., 
249 (251) ; Bowen v. Kv tns 1 J. L., 257. 

(3) Secretory of State v. Dattatrya^'d Bom 
L. R, 923 (930). 

(4) Semble Ma.v field v. Barton, L. R., 17 
Eq . 16. 

(6) Hewitt V. Loosemore, 9 Hare, 449 ; 
Jones V. Smith, 1 Hare, 43 ; Ksyin v. Pem- 
berton, 3 DeG. & J., 647; Patman Harland, 


17 Ch I)., 353; Kanayalal v Pyarabai, I. L. 
R., 7 B-m., 145. 

9’)) Dart. V & P. (6i.h Ed.), p. 977. 

(7) Dart. V. A P. (Gth Ed.), p. 976. 

(81 Etpe V. Burmester, 10 H.L.C., 90 (114), 
11 E. L. R.. 959 (968). on estoppel by execu- 
tion of release, ste Hunter v. Walters, L. R., 
11 Eq., 316; Heath w, Crealock, L.R., 18 Eq., 
242. L K.. 10 tJb. 34. 

(9) WhUcchiirch, Ltd. Cavnnagh, [1902} 
A. C.. 117. 



104 


TRANSFER OF PROPERTY. 


[8. S. 

therefore equally liable for any liability incurred thereby.(l) Qui facit per 
alium facit per An agent is a person employed to do any act for another, 

or to represent another, in dealings with third persons. The person for whom 
such act is done, or who is so represented, is called the principal.*^) A person 
does ’Dot become an agent of another merely because he gives him 
advice in matters of business. Agency is founded upon a contract either 
express or implied by which one of the parties confides to the other the manage- 
ment of some business to be transacted in his name or on his account, and by 
which the other assumes to do the business anJ to render an account of it. 
The essence of the matter is that the principal authorises the agent to represent 
or act for him in bringing, or to aid in bringing the principal into contractual 
relation with a third person. W Any adult may employ an agent, but as 
between the principal and third persons anv person may become an agent, 
but no person who is not a major an! of sound mind can become an agent so 
as to ho responsible to his principal. For example, a wife ordering 
domestic necessaries on her husband’s behalf would not be liable to the husband, 
but the husband would be liable to the tradesman who supplied them. Thus 
then while there is no valid contract between the principal and the agent, there 
may be one between the principal and a third party. The authority given to 
an agent mav be express or implied. f®) No consideration is nece^^sary to 
create an agency, the mere acceptance of the office by the agent being a 
sufficient consideration for the appointment. A bailee or depositary ex- 
presslv or impliedly undertaking to do something more than the mere passive 
custody of the thing bailed is clothed with the duties and implied engagements 
of a mandatory and he tiien becomes an agent. Thus a solicitor employed 
to do a merely ministerial act, such as the procuring the execution of a deed, 
does not make him solicitor of the party so as to affect him with constructive 
notice of matters within the solicitor’s knowledge.'^) But the counsel, 
attorney, solicitor, or pleader acting on behalf of a paity becomes his agent, 
even though he mav be employed only in part, and not throughout the trans- 
action. Similarly, commission agents, brokers and factors are agents within 
the scone of their legitimate ai d limited duties. And so it has been provided 
in the English Conveyancing Act, 1882, ^^^1) that a purchaser shall not be pre- 
judicially affected by notice of any instrument, fact or thing, unless, in the 
same transaction with respect to which a question of notice to the purchaser 
arises, it has come to the knowledge of his counsel, as such, or of his 
solicitor, or other agent as such, or would have come to the knowledge of his 
solicitor, or other agent, as such, if such inquiries and inspections had been 
made as ought reasonably to have been made by the solicitor or agent. And 
the same rule is enacted by tlie Indian Contract Act. '13) 

161. Directors and officers of public companies stand to the companies 
in the position of their agents, and any information received by them in that 


(U S. 226, Indian Contract Act (IX of 
1872). 

(2) “ He who acts through another acts 
through hirriHelf.” 

(3) S. 182, Indian Contract Act (IX of 
1872). 

(4 1 Mohesh Chunder v. Radha Kishen, 6 

C. L. J., 580. 

(5) 8. 184, Indian Contract Act (TX of 
1872). 

(6) Id., s. 186. (For meaning of the terms 
express" and "implied" authority 


see R. ^87.) 

•7) 8. 185, Indian Contract Act (TX of 
1872). VishfUicharj^a v. Bamchandra, I. L. 
R., 5 Bom., 253. 

(R) Inst. Bk. 3. tit 27, Addison’s Contracts 
(9th Kd ), pp. 788, 864. 

(9) Wylhev. Pollen, 32 L J.. Ch. IN.8.),782. 
(10) 8uRd.. V. & P. (14ih Ed.), 756. 

(Ill 46 & 46 Viet., c. 39. 

112) 8. 8, Conveyancing Act, 1882. 

(13) 8. 229, Indian Contract Act (IX of 
1872). 
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oapaoity would be deemed to be conveyed to the company which they represent. 
Counsel, 0) attorneys*^) and pleaders, of parties are agents, so that their acts 
and knowledge within the scope of their authority are the acts and koowledge 
of their clients. Eveu an articled clerk whom the solicitors of a puisne mort- 
gagee sent to complete the mortgage- transactioo oa their clients* behalf would 
affect the principal with notice, if he is shown to have takea part in proceedings 
which ought to have put him on inquiry.W 


English law on 
Agency. 


162. It may be noted that the English Conveyancing Act has, as regards 
the effect of notice to agent, considerably modified the pre- 
vious law.*^) Thus, while formerly where the solicitor of 
the purchaser was himself the vendor, and had knowledge 
of an undisclosed blot in the title, notice thereof would have been imputed to 
his client the purchaser,!®^ but it is now no longer so imputed. (7) la deter- 
mining the question of notice, it should not be readily assumed that all agencies 
are alike, or are governed by the same rule. As Lord Halsbury, L.C., in one 
case said : “ Some agents so far represent the principal that in all respects their 
acts and intentions and their knowledge may truly bo said to be the acts, inten- 
tions, and knowledge of the principal. Other agents may have so limited and 
narrow an authority both in fact and in the common understanding of their 
form of employment that it would be quite inaccurate to say that such an 
agent’s knowledge or intentions are the knowledge or intentions of his principal ; 
and whether his acts are the acts of the principal depends upon the specific 

authoritv he has received To lay down as an abstract proposition 

of law that every agent, no matter how limited the scope of his agency, would 
bind every principal even by his acts, is obviously and upon the face of it 
absurd ; and yet it is bv the fallacious use of the word ‘ agent ’ that plausibility 
is given to reasoning which requires the assumption of some such* pieposi- 
tion.”(®) Where A with notice of an incumbrance purchases in the name of 
B, and then agrees that B shall be the real purchaser, who thereupon pays the 
purchase-money without notice of the incumbrance, it has been held that 
inasmuch as B approved of the unauthorized i^urcliMse he constituted A his 
agent ah inilio, though he did not employ him nor know anything of the 
purchase till after it was made.*^) 


163. Lfimits of Liability. — In order to affect the principal with 
notice, five things are essential, namely, that (i) the agent must have received 
notice during the agency, (ii) the knowledge must come to him as agent, (iii) it 
must be in the same transaction, (iv) it must le material to that transaction, 
and (y) it must not have been fraudulently withheld from the principal. 


164. The first requisite is self-evident. The principal ceases to have the 
legal identitv which existed between him and his agent as 
rity * autho- ^g agency is determined. The latter is then under 

no liability to disclose and the former therefore ceases to be 
liable. But so long as the agency remains ' it must be taken for granted that 


(1) Wyllie V. Pollen, 3 DeG. J. & S., 696 

(2) Mohori Bibi v. Dharmoda^, I. L. R., 30 
Cal., 639 (646). 

(3) Ibrahimbhai v. Fletcher, I. L. R., 21 
827 (8661. P.B 

(4) Oohul Das v. Eastern Mortgage and 
Agency Co., 10 O.W.N., 276. 

(6) The BectioD praotioally reatorea the 
judgment of Lord Hardwicke in Warwick v, 

G, TP— 14 


H'anrtck, 3 Atk., 294. 

(6) Sugd., V. A P. (Uth Ed.), 766. 

(7) Dart, V. & P. (6(h Ed.). 988, 2 W. A 
T. I, C. (7th Ed.), 231; In re irci?-. 68 L,T. 
P., 79i. 

(8) Blackburn Loir <C Co. v. n^rors, 12 
App. Cas., 581 (537, 638^ 

(9) Coote V. Mamnion, 5 Bro. P. G., 355. 
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the principal knows whatever the agent knows.”(^) “ It is not a mere 
question,” the Privy Council in one case remarked, “of constructive notice of 
inference of fact, but a rule of law which imputes the knowledge of the agent 
to the principal or (in other words) the agency extends to receiving notice on 
behalf of his principal of whatever is materiaL”^^^ “ If notice to the agent 
were not notics to the principal, notice would be avoided in every case by 
employing agents. No one by delegating bo an agent to do what he might 
do himself can place himself in a better position than if ho did the thing him- 
self.l^l As Lord Habherley, L.G , said : “ It has been held over and over again 
that notice to a solicitor of a transaction, and about a matter as to which it is 
a part of his duty to inform himself is actual notice to the client. Mankind 
would not bo safe if it were held under such circumstances, a man has nod 
notice of that which his agent has actual notice of. The purchaser of an estate 
ha^, in ordinary cases, no personal knowledge of the title, bub employs a 
solicitor, and can never be allowed to say that he knew nothing of some prior 
incumbrance because he was not told of it by the solicitor. And so where a 
party negotiates through an attorney, the knowledge of the attorney must be 
taken to be the knowledge of the principal himself (^1 And hence where a 
mortgagor employs an attorney who also acts for the mortgagee in the morb- 
g.ige-transaetion, the latter must betaken to have notice of all facts brought to 
the knowledge of the attorney ; and therefore, where the court rescinded the 
contract of mortgage on the ground of the mortgagor’s infancy, and found that 
the attornev had notice of the infancy or was put upon inquiry as bo it, it was 
held that the mortgagee was not entitled to any compensation. 


165. And on a similar principle it is settled that the information must have 


(ii) Kno>vledge 
must be as Agent. 


been communicated to the agent as 8uch,<1^) for information 
not so derived was not obtained in the course cf the busi- 
ness tra.nsacted by him for his principal, and which he 


was not bound to di'^closo to him. Hence where one person is an officer of two 
companies his personal knowledge is not necessarily the knowledge of both the 
companies. The knowledge v/hich he has acquired as officer of one company 


will n -t be imputed t ) tiie other company unless he has some duty imposed on 


him to communicate his knowledge to the company sought to be affected by 
the notice, and soriio duty im nosod on him by that company to receive the 
notice; and if the common officer his been guilty of fraud, or oven irregularity, 
the court, will nob draw tlie inf^Hrenca that he has fulfilled these duties. Hence 


where the directors of a company were empowered to borrow money on its 
behalf, hut nob beyond a certain limit without the consent of a general meeting 
which gave the required consent, but the notices summoning the meeting had 
not, as required by the regulations of the company, specifio 1 that borrowing 
beyond the limit was to be authorize 1 bv the meeting. The money was 
borrov;od from a society, the secretary of which was also the secretary of the 


(li Per Asburst, J , in Filzherhcrt v. 
Mather^ 1 T. R., 1‘2 ; J^toudfool v. Montehore^ 
L. R. '2 Q. B., 511 ; Jared v. ClemenU^ 
[19C2] 2 Oh , 899. 

(2) Rampal Shh/Jl v. BaWhaddar, T.Li.R , 
25 All., 1 (17). P. G. 

(3) Pfr Joyce, J., in Berwick d Co. v. 
Price, ri905J 1 Oh., 632 (689); Per Lord 
Northington, L. C , in Sheldon v. Cox^ 2 
Eden. 224 (228). 

(4) Berwick d Co. v. Price, [1906] 1 Ch,, 


0 . 82 ( 689 ). 

(5. Rnllafid v. Hart, L.R . 6 Ch., 678 (681, 
6R2). 

(6) Dhurmo Dass v. Brahmo Dutt, I.L.R., 
25 Cal., 616, O. A.; Bhomn Dutt v. Dharma, 

1. L. R , 26 Cal., 381 1387). F. B.. O. A. ; 
Mohori Bibi v. Dharmadas, I. L, R,, 30 ChI., 
539 (545), P. C. 

(7) See H. 229, Ulus. (6), Indian Contract 
Act (IX of 1872). 
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company, and he knew of the irregularity. On the question arising as to- 
whether the society should be deemed to have had notice of the invalidating 
irregularity, because of the knowledge of it of the secretary, it was held that it- 
could not, inasmuch as it was not within the scope of bis duty either to give 
notice to the society of the information received by him, or to receive it.(l) In 
another case where the common officer of two companies receives information 
as an officer of one company, notice will not be imputed to the other company, 
unless the common officer had some duty imposed upon him to communicate 
that knowledge to the other company, and had some duty imposed on him by 
the company, which is alleged to be affected by the notice to receive the 
notice.(2) So where who was a director of company A, and was also interest- 
ed in company B having a<?certained in his private capacity that company B 
proposed to borrow a sum of money for a purpose outside the scope of its busi- 
ness induced company A to advance the money to company B on the security 
of a debenture of that company, and the money was applied by company B in 
the manner proposed. Company B had a general power of borrowing under 
its memorandum and articlo^ of association for the purposes of irs business. 
No other director of company A except K knew how the money was intended 
to he applied, company B having failed the liquidator sued for a declaration 
that the mortgage to company A was ultra vires, which must be deemed to 
have had notice of the impropriety of the loan through their agent K. But it 
was held that K's knowledge could not he imputed to company A, inasmuch as 
owed no duty to that company, either to receive or to disclose information as 
to how the borrowed money was to be applied, and that the debentures was a 
valid security. Notice to a solicitor in the country is notice to a purchaser, 
although he acts by his town agent, and notice to the town agent to the pur- 
chaser’s attorney in the country would also he notice to the puroh^iser, even 
though the purchase he made under the direction of a court of equity.'^) And 
notice to the clerk of a solicil or employed in a given tiansaction is also notice 
to the client. 

166. Thirdly, the knowledge must have been imparted to the agent in the 
same transaction in which ho is empowered to act.f^t A 
'"authority^ special agent appointed for a limited purpose is not bound 

to disclose to his emplover information which he has 
received in the couise of his employment as the general agent of another person. 
For example, a broker employed to effect a particular insurance is not liable to 
disclose to the assuror any information which lie may have obtained unconnect- 
ed with the special purpose for which ho has been employed. So w’here the 
plaintiiT instructed a broker to re-insure an overdue ship, and whilst acting for 
him he received information material to the risk, but which he did not com- 
municate to him, and the plaintiff' effected a re- insurance through the broker’s 


(1) In re Hampshire Land Co., 2 

Ch., 743 (748. 749) ; following CtnJc v. Lewis, 
9 Q. B. , 730 (743k explaining In re Mai sett- 
les Ejclension i?//., Co., L R., 7 Cb., 169 ; 
Peiry v. Hall, 2 DpG. F. & J., 38. 

(2) In re Marseilles E.vtension Ry , Co., 
L.R,, 7 Ch., 161; In re Hampshire Land Co , 
[1896] 2 Ch., 743 (74R) ; In re David Payne 

Co , [1904] 2 Ch . 608 (616). 

(3) In re David Payne tO Co , Ltd. [1904] 
2 Ch., 608. As to ultra vires Davis’ case, 
li. R., 12 Eq., 516, dissented from. 


14) Noiris V. Lc Neve, 3 Atk , 26. 

(5) Pike V. Sthepens, 12 Q B., 465. 

(6) Before the Conveynncing Act, 1882, 
it was held rhat if the previous transaction in 
which knowleHge was obtained was closely 
followed 1> and connected with another, or if 
it is clear that the previous transaction 
was present in the mind of the agent v:hen 
engaged in another trai saction, knowledge 
there acquired would bo imputed to the prin- 
cipal. Sugd., V. & P. (14th Ed.), 757 
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London agents and also another re-insurance through another broker. It 
afterwards appeared that the ship had, in fact, been lost some days before 
the plaintiff tried to re-insure, and it was held that the knowledge of the first 
broker was not the knowledge of the plaintiff and that he was entitled to 
recover, upon the policies of re-insurance. But the local agent or canvasser 
of a company empowered to negotiate the terms of proposals for insurance 
has larger powers, and if ho knows that an intending assurer is one-eyed and 
does not mention the fact to the company, the latter will be deemed to have 
notice of the fact that they were insuring an one-eyed man, and so if the | olicy 
be for “ the complete and irrecoverable loss of sight in both eyes,” and the 
insured loses the other eve, the company cannot be heard to plead that they 
were ignorant of the partial disablement, for the knowledge was obtained by 
the agent when he was acting within the scope of his authority, and it must 
be imputed to the company. (2) 

167. Fourthly, the knowledge must be material to that transaction, for 
an agent is nob bound to attend to minutiae So the trans- 
must ter i^l of a mortgage would not be affected by the knowledge 

of his solicitor employed in the assignment of a mortgage 
subsequent to the original mortgage, so as to prevent him from making further 
advances since such knowledge was not material to the bUv^iness of the assign- 
ment. (•^) So, although the knowledge of the pleader is the knowledge of the 
client (§ i60) still the latter is not affected with the general legal knowledge 
upon a subject, such as cantonment tenures. It has been moreover held 
that a denial of a liability in the course of a pleading does nob operate as 
notice. 


(v) Communica- 
tion immaterial. 


168., In order to affect the principil with notice it is generally speaking 
immaterial whether the knowledge has or has not been 
actually communicated lo him. As Lord Chelmsford says : 
“ Notice which affects a principal through a solicitor does 
nob depend upon whether it is communicated to him or not. If a person 
employs a solicitor, who either knows or has imparled to him in the course of 
his employment some fact which affects the transaction, the principal is bound 
by the fact, whether it is communicated to or concealed from him.”'^) But for 
a purchaser of property to be affected with constructive notice of a prior charge 
through his solicitor, it is necessary lliat tlie latter himself must have had 
actual notice. 


169. Fraudulent suppression of information by Agent.— And 

it is settled that the imputation of notice cannot be rebutted by proof of non- 
disclosure, unless the information is with.held by the agent by fraud, designed 
to conceal the facts from his clients. The reason of the rule is thus stated by 
Lord Ilatherley, L.G. : — “ The purchaser of an estate has, in ordinary cases, no 
personal knowledge of the title, hue employs a solicitor and can never be allowed 


(1) Blackburn Loin tt Co v. Vigors^ 12 
App. Gas., 5Sl ; following (Gockburu, C. J., 
in) Prondfoot v. Montcfwret L. B., 2 Q. B., 
511 (621) ; explaining Fitzherbert v. Mather. 
1 T. R. 12 : Gladstone v. King, 1 M. & S., 
86 ; Buggies v. General Insurance Co , 12 
Wheat. 408. 

(2) Bawden v. London^ etc., Assurance Co,, 
£1892] 2 Q B., 634. 

(3) Per Westbury, 0., in Wyllie v. Pollen, 


32 L. J. Gh. (N. 8.), 782. 

(4) Ihrahxmbhai v. Fletcher, I. L. R., 21 
Bom., 827 (860), P.B. 

(5) Balaji v. Bhikaji, I. L. R., 8 Bom., 
164; Bhikabhai v. Bai Bhare, I. L. R., 27 
Bom , 418 (424) 

(6) Ksinn v Pemberton, 3 DeG. & J., 647. 

(7) Croser v. Cartwright, L R., 7 H.L , 731; 
followed in Greender y. Mackintosh, I. L. B., 
4 Cal.. 897 (910). 
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to say that he knew nothing of some prior incumbrance because he was not told 
of it by his solicitor. It cannot be left to the possibility or impossibility of the 
man who seeks to affect you with notice being able to prove that your solicitor 
did his duty in communicating to you that which, according to the terms of 
your employment of him, was the very thing which you employed him to ascer- 
tain. But, as has been observed before, where the solicitor has fraudulently 
withheld knowleflge from the principal the general rule gives way. But the 
exception appears to be subject to two conditions: (i) It must be shown that 
distinct fraud was meditated in the same transaction with a view to conceal the 
facts for the purpose of defrauding the client, and (ii) the fraud was so efifectu- 
ally concealed from the client as to give the latter no warning sufficient to put 
him on inquiry. Probably these exceptions are supportable on the reason that 
in such cases the conduct of the agent raises an inevitable presumption that the 
notice had not been communicated, (*^) although on this point the authorities 
are not unanimous, and it has been suggested that the act done by the agent 
cannot be said to have been done by him in his character of agent, but is done 
by him in the character of a party to an independent fraud on his principal, and 
that is not to be imputed to the principal as an act done by his agent. f3) With- 
out endeavouring to enter into the region of speculative ratiocination one thing 
is certain that the exceptions themselves are universally acknowledged. The 
first point may be illustrated by the case in which a solicitor took a mortgage of 
the equity of redemption and sub-mortgaged it, and then subsequently he joined 
with the first mortgagee and the mortgagor in a new mortgage, and, acting aa 
solicitor for all parties, he concealed the sub-mortgage from the new mortgagee ; 
and in which case the new mortgagee was fixed with notice of the sub- 
mortgage through the solicitor and took subject to it.(4) The second point 
may be illustrated in a variety of ways as where fraud is apparent on the 
face of the deed, or there exist other circumstances sufficient td put the 
client upon inquiry, in which case notice would be imputed to him inde- 
pendently of the fraud practised by the solicitor. Thus where the solicitor 
of the purchaser being also one of the three trustees, executed an assign- 
ment of leasehold property held jointly by them to the purchaser, and 
forged the signatures of his two co-trustees and, also the requisite assent of 
the cestui que trust to the sale, it was hold that the circumstances attending 
the transaction were sufficient to affect the purchaser with notice of some 
trust, if not the actual nature of it ; and that he had constructive notice 
of trust through the knowledge of his solicitor. ‘^1 And so, where even as a 
matter of fact information is shown not to have been communicated to the 
principal, and where loss must fall on one of the two innocent parties through 

(1) Holland v. Hart, L.R., 6 Ch., 678 (682). the part of the client. I confess my own im- 

(2) Per Pry, J., in Cave v. Cave, 15 Ch. presaion is, that the principle on which the 

D., 639 (844); following Thompson y. Cart- doctrine rests is this : that my solicitor is my 
Wright, 33 Beav., 178; Holland v. Hart, L.R,, alter ego ; ho is myself; I stand in precisely the 
6 Ch., 678; Sooleman\,Rahimtala, 6 same position as be does in the transaction, 

L. R., 800 (811). and therefore his knowledge is my knowledge; 

(3) Lords Chelmsford and Hatherley cited and it would be a monstrous injustice that 1 

per Pry, J., in Cave v. Cave, 15 Ch. D., 439 should have the advantage of what he knows 
(644). So Sir R. T. Kindorsley, V. C. : — “It without the disadvantage. But whatever be 
is a moot question upon what principle this the principle upon which the doctrine rests, 
dootrine rests. It has been held by some the doctrine itself is unquestionable,” — 
that it rests on this ; that the probability is Boursot v. Savage, L. R., 2 £q., 134 (142). 

so strong that the solicitor would tell his client (4) Atterbury v. Wallis, 8 DeG. M. G., 
what he knows himself; that it amounts to an 454. 

irresistible presumption that he did tell him; (5) Boursot v. Savage, Lt B., 2 Eq., 134. 
and so you must presume actual knowledge on 
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the fraud or negligence of a third, ifc ought to be borne by the party by whom 
the person guilty of the fraud or negligence was trusted or employed.(^) A 
common solicitor of both the parties colluding with one to the prejudice of the 
other does not affect him with noticeJ^^ 


170. Notice to Trustees. — Notice to a trustee is generally governed 
by the same rule as a notice given to an agent. But in the case of several trustees 
it has been decided that notice to one trustee is notice to all, because it is the 
duty of that truslee to pass oil the notice which he receives to the other 
trustees, and in the absence of evidence to the contrary it will be presumed that 
he did his duty. (3^ But where that trustee dominated the fund, and has made 
the first assignment, it is futile to give him notice of the second assignment, 
because his obvious interest is to conceal fiom the puisne incumbrancer the 
first incumbrance be has made ; for if the person proposing to make an advance 
were aware of the first incumbrance hew^ould probably refuse to advance money 
on the security of the second assigument.f^^ Such a question is, of course, 
quite different from that arising when there is a contest between assignees of 
a fund of personal estate vested in trustees as to priority. In that case it is 
established that, if one only of the trustees in existence at the date of the second 
assignment had notice of the prior assignment, the earlier assignee does not lose 
his priority. It has also been held that an assignee who has given notice to 
one only of several trustees is not entitled to priority over a subsequent assignee 
who takes his assignment after the death of the trustee to whom notice has 
been given. 1^) But an effective notice is not displaced by any change of the 
trustees ; so that if notice be given, say, to all of the trustees, and they all 
cease to be trustees, being replaced by others who have no notice, the original 
notice is good.(f^) 


4 .' The chapters and sections of tliis Act which relate to 
contracts sliall be taken as part of the Indian 
ing”t*o contracts ^o Contract Act, 1872 : and sections fifty-four, 
Conrrac" Act***^^ *** parngraplis two and three, fifty-nine, one hundred 
and seven and one hundred and twenty-three 
shall be read as supplemental to the Indian Kegistration Act, 
1877.<7) 


171- Analogous Law. — No chapters and sections of the Act in 
particular relate to contracts. The law relating to the transfer of property is 
itself a branch of the law of contracts in its wide sense as dealing with the 
extinction of obligations created by contract. And this view was present to 
the mind of the Law Commissioners who observed : “ When the body of 
substantive civil law enacted for India is re-arranged in a more compact and 
convenient form than that of fragmentary portions from time to time passed 


(1) Doorga Narain v. Baiiey Madhub, 1. 
L.R., 7 Cal., 199 ; Hunter v. Walters^ 7 App. 
•Gas., 75. 

(2) Shfirpev. Foy, L. R., 4 Ch., 35. 

(3| Willesw 29 Beav,, 387 ; O. 

A. DeF. & J.f 147 ; In re Phillips* Ti^usts, 
[1903j 1 Ch., 183 (186, 187); In re Lake, 
[1903] 1 K. B., 151. 

(4) Broione v. Savage, 4 Drew., C35 ; In re 
Dallas, [1904] 2Ch., 385 (411); Lloyd*s Bank 
V. Pearson, [1906] 1 Ch., 866 (873). 


(6) Freeman Laing [1899] 2 Ch., 355 
(358) ; followed in In re Phxllivs* Trusts, 
[1903] ICh., 183 (187). The question of 
notice as affecting priority will be found set 
out in ss. 48 and 78, post. 

(6) In re Wyatt, 11^92) 1 Ch., 188; Ward 
V. Buncombe, [1^*93] A.C., 369 ; In re Dallas, 
[1904] 2 Ch , 385 (699). 

(7) The last sentence was added by the 
Amending Act (III of 1886), s. 3, 
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by the Legislature, the chapters on sale, mortgage, lease and exchange contained 
in the present Bill will probably be placed in close connection with the rules 
contained in the Contract Act. But till then they may fitly be left in a law 
containing what the Contract Act does not contain, namely, general rules 
regarding the transmission of property between living persons.” By declaring 
the provisions of the Act relating to registration as supplemental, the Legislature 
has effectually overruled the contention made (^1 that the provisions of the 
Eegistration Act were left unaffected by the Act. 

The second sentence beginning with the words “ and section fifty-four ” 
was added by the Amending Act, 1885,^^^ in order to remove a difficulty which 
had arisen in the interpretation of the Act. Section 54, paragraphs 2 and 3, 
relate to sales how made, and section 54 relates to mortgage when to be by 
assurance ; section 107 relates to leases how made and section 123 to gifts how 
effected. All these sections must now be read as supplemental to the Indian 
Registration Act which, so far as they go, they both supplant and supplement. 

172. Principle . — Section 54 (4) having come up for construction, in a 
case decided soon after the passing of the Act, it was observed that while it 
enacted that sale of immoveable property of a value less than Rs. 100, “ may 
be made either by a registered instrument or by delivery of the property,” the 
Indian Registration Act only enacted in favour of the compulsory registration 
of the instruments of sale of the value of one hundred rupees and upwards, and 
thus the provisions of the two Acts were so far in conflict that in the case of 
sales of less than Rs. 100 in value, while the one had the effect of abolishing 
optional registration, which by itself conveyed no interest in property the other 
still purported to create a valid title by an unregistered conveyance. Thus, for 
example, while an unregistered sale of property, for say, Rs. 99, would convey 
a good title under the Registration Act, it would be, wholly fneffectual 
under the Act unless it was accompanied by delivery, in which case the execu- 
tion of the deed would be of no consequence. Then, again, in a competition 
between a registered and an unregistered instrument(5) as preference is given 
to the former, the question whether an unregistered sale which conveys a 
perfectly good title should bo postponed to a subsequently registered conveyance 
again re-opened the question from another standpoint. As was observe! by 
Garth, C.J. : “ I would only add with reference to tlie judgment which has 
been delivered by my learned brother Prinsep, that I entirely agree with him 
as to the injustice which has frequently been done by the system of what is 
called ‘ optional registration,' with the professed object of relieving poor people 
from a burden, the law of optional registration has made them in numbers of 
cases, the victims of fraud and litigation. I have already expressed my opinion 
very strongly to the Government upon that subject. .Vnd as to the suggestion 
of my learned brother, that the Legislature should interfere to prevent this 
unhappy state of things, it has already, as I understand, been carried out. As 
I read the Transfer of Property Act, whicli was passed the other day, section 54 
does virtually abolish optional registration. No transfer can be now made, after 
that Act comes into operation, by any instrument in writing unless it is 

(t) Per Prinsop, J., in Narain Chunder y, (3) S. 3, Act III of 1885. 

Dataram, 1. L. R., 8 Oal., 697, F.B. ; Khatii (4) Steeper Garth, C. J., in Narain Chun- 

hibiv, Madhurnm, I. L. R , 16 Oal., 622; dery. Dataramtl. L. R., 8 Cal., 697 (612), 
overruled in Makhan Lai v. BunkUt I.L.R., F.B. 

19 Cal., 623. F. B. (5) S. 50, Act III of 1877. 

(2) Ss. 17 & 49, Indian Registration Act 
<XVI of 1908). 
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registered. It is true that, in the case of possessory interests the value of which 
is less than Bs. 100, an oral transfer coupled with possession will pass the 
property ; but there will be no such thing as a transfer in writing, unless it is 
registered.”(‘) 

L73. The effect of the clause is then to modify the corresponding provi- 
sions of the Indian Registration Act which must be read as subject to the provi- 
sions of the Act relating to registration. This would have been clear without 
even tbe addition of the amending clause, if regard were had to the rule of in- 
terpretation, by which, in case of a conflict, a particular statute is allowed to 
modify a more general one. But the point was admittedly overlooked 1^) in two 
Calcutta cases, which were, however, soon afterwards overruled. (3) On a 
similar principle it has been held in Madras, that notwithstanding the Govern- 
ment notification issued under the provisos to section 17 {d) of the Registration 
Act, leases falling under section 107 of the Act are compulsorily registrable. (*) 
For a fuller discussion of the effect of the section on the Act, reference 
must be made to the various sections mentioned therein. 

(1) Narain Chunder v Dntaram, I.L.B. I.L.R., 16 Cal., 622; see per Prinsep, J., in 
9 Cal., 597 (612), P.B. Therfjc/itwofCarth Mnkhanlal v. Banku, I.L.B., 19 Cal, 623 
C.J.. wa-" dissented fcom in Khatii Dihi v (626), P.B. 

Madhurmn, I L.R., 16 Cal., 621, which has f3) Makhanlal v. Banku, I. L. B., 19 Cal., 
however, been overruled in Miikhanlal v. 623, P. B. 

Banku, I.L R.. 19 Cal., 623, P.B. (4) Vairananda v. Miyakan, I.L.R., 21 

(2) Narain Chunder v. IMaram. I.L.B. Mad., 109. 

8 Cal., 597, P.B. ; Khalu Bihi v. Madhuram 



CHAPTEE II. 

Of Transfees of Property by Act of Parties. 

(.4) Transfer of Property whether moveable or immoveable. 

5 . In the following sections “ transfer of property ” means 
an act by which a living person conveys pro- 
per5''^”'defliied!*'^'* pei*ty, in present or in future, to one or more 
other living persons, or to himself and one or 
more other living persons ; and “ to transfer property ” is to per- 
form such act. 

1 74. Analogous Law. — As is obvious from the sub-heading^ sections 5 
to 37 apply to all property whether moveable or immoveable. (^) This section is 
taken from the New York Code.(2) The term “ transfer of property means 
nothing more than what is conveyed by tbe terms “ conveyance " or an “ assign- 
ment ” in English law. The word “ property ’* must be understood in its widest 
sense, for it not only includes tangible property, but also an interest therein.^^) 
The English Conveyancing and Law of Property Act^^) defines property thus : 
“ Property, unless a contrary intention appears, includes real and personal pro- 
perty, and any estate or interest in any property, real or personal and any debt, 
and anything in action, and any other right or interest.”(^) The Amending Act 
of 1882^6) very slightly alters this definition. It runs thus: “ Property includes 
real and personal property, and any debt and anything in action, and any other 
right or interest in the nature of property, whether in possession or not.” A 
more comprehensive definition of the term is, however, to be found in the 
English Bankruptcy Act, where it is thus defined : “ Property includes money, 
goods, things in action, land, and every description of property, whether real or 
personal, and whether situate in England or elsewhere ; also obligations, ease- 
ments and every description of estate, interest and profit, present or future, 
vested or contingent, arising out of, or incident to property as above de- 
scribed. ”17) An attempt was made to insert a definition of the term in the Act, 
and the following definition was proposed in the Draft Bill : “ The ‘ ownership * 
of a thing is the right of one or more persons to possess and use it to the 
exclusion of others. Such ownership is either absolute or qualified. The thing 
of which there may be ownership is called ‘ property ’.”(8) In a Full Bench 


(1) Hargaiuan v. Baijnath^ 4 I.O., 144 
(146). 

(^2) S. 458 ; sec marginal note against the 
seotion in the revised Bill. 

(3) S. 68, j}ost ; contra in Matadin v. Kazim 
Busain, T.L.R., 13 All., 432 (473), P. B., 
overruled in Bam Shankar v. Oaneshi Per- 
shad, 4 A.L.J.R., 273, P.B. 

(4) 44 & 45 Viot., o. 41. 

G. TP— 16 


(6) S. 2 (i). 

(6) 45 & 4G Viot., o. 39 (passed 10th 
August 1882), S. 1 (4) (i). In re Bradshaw, 
[1902], 1 Oh., 436. 

(7) 8. 168 (1). Bankruptcy Act (46 & 47) 
Viet., o. 62 ; c/. also s. 44, in which “power** 
is included in the term. 

(8) 8. 3 Bill, 1879, taken from N.Y. Oode, 
para. 159. 
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•case of the Allahabad High Court, (1) Edge, C.J., however, remarked “that the 
law in England or works on Equity or Jurisprudence can, in my opinion, no 
more help us to a construction of the word ‘ propet ty * in Chapter IV than can 
Webster’s Dictionary.” *2) Bub Mahmud J , followed the interpretation given to 
the term in the English law, and observed : “In the Transfer of Property Act itself 
in section 3 the phrase immoveable property is not fully explained any more than 
the word ‘ property ’ itself. Bub I think that section 6 of that enactment in 
making exceptions to the capabiliry of transfer of property must be understood 
to use the term property in its widest and most generic legal sense, for other- 
wise the exceptions would be wholly unnecessary. That sense is, I think, well 
represented in the meaning assigned to the word in Wharton’s Law Lexicon, 
where it is represented to mean ; ‘ The highest right a man can have to any- 
thing, being used for that right which one has to lands or tenements, goods or 
chattels, which does not depend on another’s courtesy. Property is of three 
sorts : absolute, qualified and possessory.’ ”1^^ This opinion finds a support in 
the view taken by the Calcutta High Court, (4* and must, so far as it goes, be 
looked upon as the correct one, though it may be pronounced to be somewhat 
too narrow inasmuch as the term is used to denote not only the right which 
one has over things, but also the things themselves which are capable of bearing 
rights. And this is now acknowledged to be the correct view even in Allahabad 
where the earlier precedent has been since overruled. Property has been 
divided into (i) moveable and (ii) immoveable, and it has been again divided into 
(i) tangible or cornoreal things, and (ii) intangible or incorporeal things, the 
latter being valuable rights of various kinds which are unaccompanied with the 
possession of anything corporeal, but which being regarded objectively as a 
source of profit are included in the term. Property then is a generic term 
for all that a person has dominion over, and includes within its purview all the 
interests into which it is capable of division. Thus, if a property is mortgaged 
to one, then it is leased to another for a term, both the mortgagee and lessee 
on the one hand and the mortgagor on the other will possess interests therein, 
which is their respective property. Accordingly an “ actionable claim,” an 
“ equity of redemption of a vested remainder,” “ a share in an estate, ”(^) are 
included in the term “ property.” 

176. Property is then the most comprehensive of all terms which can be 
What itiocludes used, inasmuch as it is indicative and descriptive of every 
possible interest which any person can have.t^/ 

Besides the things usually comprised in the term and which are regarded as 
fib objects of ownership, the term comprises other things and rights which are 


(1) Matadin v. Kazim Enaain, I. L. R., 13 
All., 432, P.B., overruled in Ram Shankar v. 
Oancfilii Parshnd, 4 A. L. J. R,, 273, F. B. 

(2) Ib., p. 462, 

(3) 26., p 473. 

4) Budra Perkaah v. Krishna^ I. L. R., 14 
Cal., 241 (Actionable claim is ‘property’); 
Umesh Chunder V. Tahur Fatima, I. L. R., 
18 Oal., 164, P. C. (vested remainder is pro- 
perty) ; Muchiram v. Tshan Chimder^ I. B. 
R., 21 Cal., 668, F.B. (‘ Actionable claim’ 
and the right of redemption are property) ; 
Kanti Ram v. Kutubudm, I. L. R., 22 Cal., 
33 (Equity of redemption ia property) ; Beni 
Madhub v. Somendra, I. L. R., 23 Oal., 796 ; 
Nutu V. Venkatachullavif I. L. R., 20 Mad.. 


35 ; see also Rajamkinath v. Ilari Mohan, 
I. L. R., 12 Cal., 470; Lalla Jugdeo v. Brij 
Behai i Lai, I. L. R., 12 Cal., 606; Sub- 
hamal v. Venkataramn, I. L. R., 10 Mad., 
289; Rathnasami \ . Subramamya, I L. R., 
11 Mad , 66; Nilakanta v. Krtshnasami, I, 
L. R., 13 Mad., 225, F. B. ; Nanahin v. 
Anant, I. L R., 2 Bom. 353. 

(6) Ram Shankar v. Oaneshi Parshad, 4 
A. L. J. R.. 273. F. B. 

(6) Mahomed v. Kashi Nath, 3 C. W. N., 
180 (a case under the Assam Land and 
Revenue Regulation). 

(7) Per Langdale, M. R., in Jones v. Skm~ 
ner. 5 L. J. Ob., 90; Qabriel v. Soloman, 4 
C. W. N., 70. 
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equally capable of icdividual ownership. Thus a share in an industrial con- 
cern(^> the power of appointment under a settlement/'^) equitable estates for life 
and pur autre vie,(^) legal and equitable choses in action, including mortgage- 
debts, annuities and pensions, the benefit of building agreements and similar 
non-descript equities are all included in the term. So under the Bankruptcy 
Act a bankrupt’s claim to have an absolute conveyance set aside and declared 
to be only a security has been held to fall into the same category. 1^) A bus- 
band’s interest in a wife’s chose in action which he has not reduced into pos- 
session is property. IS) The hereditary interest in land of a tenant subject to 
the payment of a small quit-rent, and who holds it on condition of furnishing to 
the Zemindar a few men in aid of the regular police, is similarly treated. (6) A 
hat is property so that the rents and profits derivable therefrom may be validly 
transferred. '7) A Hindu idol is property and may be recovered by suit, though it 
oannot be made the subject of an unrestricted alienation. ^8) A franchise of 
ferry being a right known to the law is property.(9> But wide though the term 
is, it does not include the future receipts in a person’s business. (^^1 And hence 
the attachment of malikana rights payable for ever was refused, except so far as 
ic related to any specific amounc then payable or likely to become payable.(^^) 
The right of a person to gst by division a quantity of land which had been 
reserved by him for his own use in a deed of gift, is in the nature of an ac- 
tionable claim, being a right to claim specific performance of an agreement to 
transfer land, and falls within the term.f^^) Alimony being an allowance paid by 
the husband for the separate maintenance of his wife is not within the concepb.f^S) 
And so the money allowance charged on land for the maintenance of a Hindu 
widow would appear to fall into the same category, for probably it cannot be 
transferred, and certainly not if it is prospective merely. But an 
allowance to a wife under a deed of separation is “ property,” which term 
should also include an interest either in or in the income of immoveable property 
assigned to her by way of maintenance.f^^) But according to Hindu law, the 
interest of an heir, expectant on the death of a widow in possession, is not pro- 
perty, f^®) but a mere contingency.^^'*^) So an unascertained interest in a partner- 


(1) Hiralall (In the matter of), l.L R., 32 
Bom., 605. 

(2) Joshua V. Alliance Bank, I.L.R., 22 
Cal., 202, WilPH R P, (18th Ed.), 356, 363. 
Bud Pry, L.J., observed: “The power of a 
person to appoint an estate to himself is no 
more his ' property ’ than the power to write 
a book or to sing a song ” — Re Armstrong, 55 
L.J.Q.B., 679. 

(3) Re Hudgins, 21 Ch. D., 86 ; Tujfuzul 

Eosseiny. Raghunath, 14 40; Bhoy- 

rub V. Madliub, 6 C.L.R., 19. 

(4) Seear v.’ Lawson, 15 Ch. D., 426. 

(6) Re Biaggi, 26 S. J., 41Z. 

(6) Ramessur v. Oolamee, 24 W.R., 309. 

(7) Golam Mohiuddin iSyed) v,Mt, Parbati, 
13 0 W.N., 696. 

(8) Subbaraya v. Chellappa, 4 

Mad., 315 ; Dwarkanaik v. Jannobec, 4 W. 

R., 79. 

(9) Mattlmos v. Peache, 6 E. & B., 546 
(667) ; Newton v. Cubitt, 12 0. (B. N. 8.), 32 
(58), O.A., 13 O.B. (N.S.), 864 ; Cowes Urban 
Council V. Southampton, dtc , Packet Co., 
[1905], 2 K. B., 287. 

(10) Er parte Nichols, 22 Oh. D , 782 ; Re 
Toward, 14 B. & D., 310 ; Re Davis ; Ex' 


parte Rawlings, 22 & B. D., 193. 

(11) Nilkunto v. Hurro, I L. R., 3 Cal., 
414; cf. Turoj v. Balalehai, I. L. R., 22 
Bom., 39. 

(12) Rudra v. Krishna, I. L. R., 14 Cal,, 
241. 

(13) Re Robinson, 27 Ch. D., 160 ; Ander* 
son V. Lady Hay,, 7 I.L.R., 113, Will’s P,P. 
(15th Ed. I, 509 ; see cases under S. 6, post. 

(14) Bhoyruh v. Nubo, 6 W. R., 111. 

(15) Biprov. Deo Narain, S Vf. R (Mis.), 
16; Moncssury. Kishen Protab, 23 W. R,, 
^27; Haridasy. Baroda, I.L.R., 27 Cal , 38. 

(16) Jumpy. Jump, L. R., 8 P. D., 169. 

(17) Cf. Diwnh V. Apaji, I.L.R , 10 Bom., 
342 ; followed m Oulab v. Bansidhar, I. L. 
R., 15 All., 371, 

(18) Ramachaiulra v. Dharmo, 16 W. R., 
17. P.B. ; Koraj Koonwary. Komal Koonwar, 
GW. R , 34 ; but see Gaur Hari v. Radha, 
12 W. R , 54. 

(19) Bhoohun v. Thakoordoss, 16 W. R , 
18 note, F. B. ; Bahadur v. Nobab Singh, 
I.L.R.. 24 All., 94 (107), P.C. ; Nund Kishore 
V. Kanee Ram, I.L.R. , 29 Cah, 355 ; Sham 
Sunder v. Achan Kunwar, 2 C. W. N., 279, 
P. 0. 
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ship, a right of suit (2) or of appeal are not comprised in the definition. 
For the same reason unpaid capital in a Joint Stock Compaoy is similarly 
treated. And where the words occur in debentures, it does not include the 
capital .of the company uncalled up at the commencement of the liquidation, 
though the words used be “ future property.”(5) But there can be no doubt 
that a company may create charge upon its uncalled capital, by apt words or 
where its meaning is unmistakeable. So a gift of “ all my property in the 
county of N.” will pass everything belonging to the donor or owner which he 
had a general power, including the debts due to the testator.(6) The future 
wages or salary of a servant before it is earned is obviously a mere expectancy, 
and not property, and as such it cannot be either attached or assigned. 17) 

The right of a particular person to use of a trademark is capable of protec- 
tion, but it is not property, though it is sometimes spoken of as such, (8) and it 
cannot be transferred. But a right of property is possessed by the author 
in this composition such a right exists in the abstract thing as distinguished 
from the concrete thing — the words written upon the paper. < 10) 

From these illustrations, by no means exhaustive, it will be seen that the 
term being used in the variety of senses it is difficult to describe its attributes 
with precision. In the next section, however, the subject will receive a more 
exhaustive treatment. 

176. Meaning of transfer,— Like the word “ property'’ the term 
“ transfer ” is also used in its widest and most generic sense as comprehending 
all the species of contract which pass real rights in property from one person to 
another.l^i) “Transfer ” is alienation, amounting to a divestiture of the trans- 
ferrer’s rights, but also includes such limited and restricted alienations as are 
allowed by law. The term implies the making over of possession or control, an 
alienation of property or some interest therein made as between living persons. 
It does not include a power of devise. And so in the Bengal Tenancy Act, 
where the latter is sought to be included, the expression used is transfer or 
devise.ll^) The term “ transfer ’’ does not necessarily import conveyance of all 
the transferrer’s interest in the property.118) Thus a “ mortgage ” or a “ lease ” 
is a transfer, and is so treated in the Act, although it does not exhaust the 
interest which the transferrer is capable of passing. Strictly speaking, the word 
transfer may mean (i) the process or act of conveyance or making over some- 
thing to another, not necessarily absolutely, or (ii) the document by which the 
property is transferred. But the term is here confined to denote only a 

(1) Abott V. Aboit, 5 B.L.R., 382; Par- Ld., [1898] 2 Ch., 149. 

vatheesavi v. Bapanna, I.L.R., 13 Mad., 447; (6) Tyrone v. Waterford^ 29 L. J. Ch., 486, 

Dioarki Mohuny. Luckhimini, I. L. R., 4 (7) Debi Prasad v. Lewis, 6 A. L. J. R.,. 

Cal., 384 ; dissented from Jagat v. Iswar, 227 ; cf. S. 6 (a), post. 

I, L. R., 20 Cal., 693. ^8) Reddavmj v. Benham, [1896] A, C., 

(2) Deuryy. Haradhun, 8 W. R. (Mis.), 199 (209. 210). 

8 ; Mahmned v. Shio Sevuk, 6 N. W. P. H. (9) Vllman (t Co. v, Cesar Leuba, 13 O.W. 

C. R., 96 ; Carapiet v. Pannalal, 14 W. R., N. 82, P. C, 

152 ; Shyavi Chand v. Land Mortgage Bank, (10) Macmillan (£ Co, v. Dent, [1907] 1 Ch., 

I. L. R., 9 Cal., 695. 107. 

(3) Bipro V. Deo Narain, 3 W. R. (Mia.), (11) Gopal Pandey v. Parsotam, I.L.R., 6 

16. All., 121 (137) F. B. Mahmud, J., in Matadin 

(4) Bank of South Atistralin v. Abrahams, v. Bazim Hussein, I. L. R., 13 All., 432 (476)^ 

L, R., 3 P. C., 265. Property should be dis- Anandi Bai v. Harlal, 16 C. L. R. 1 (5). 
tinguished from a rigr/i^ to acquire it — Howard (12) Anandi Bai v. Harlal, 16 0. P. L. R., 

V. Patent Ivory Co., 38 Ch. D., 166. 1 (6). 

(6) In re Streaihan and General Estates (13) Cf. v, Pars/toram, 4 B.L.R.,^ 

Co., [1897] 1 Oh., 15 ; In ro Russian <& Co,, 860. 
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traDsitive aot, and iodeed, its sense is farther restricted by the defiaition which 
restricts it ooly to alieoatioas inter vivos. An alieoatioQ by will in execution 
of a decree^ 1^) or on insolvency would, really speaking, be as much a transfer 
as those dealt with in the Act, but these have been designedly excluded from 
its consideration. And the term must therefore be read in the Act in the 
narrow and artificial sense conferred on it by the section. But since the Act 
mainly deals only with the transfers of immoveable property, the definition 
covers a larger ground than taken up by the Act. In its present meaning a trans- 
fer of property postulates at least two living persons, the transferrer and trans- 
feree. A person cannot transfer property to himself, though he may create a 
trust in his own favour ^^1 but he may do so to himself conjointly with another. 
The conveyance may be in present or in future, but the property itself must be 
existent, at least potentially, as the property of the grantor. 1*^) But the transfer 
of a future property, though not dealt with in the Act, may still operate as a 
contract which may be specifically enforced as soon as the property comes into 
being.(41 As observed by Lord Westbury : “ If a vendor or mortgagor agrees to 
sell or mortgage property, real or personal, of which he is not possessed at the 
time, and be receives his consideration for the contract, and afterwards becomes 
possessed of property answering the description in the contract, there is no 
doubt that a court of equity would compel him to perform the contract, and that 
the contract would in equity transfer the beneficial interest to the mortgagor or 
purchaser immediately on the property being acquired. Then, again, as 
regards the parties to a transfer the term “ living person no doubt includes 
also juridical persons, such as corporations, idols, and the like, since such 
persons being the creatures of law are regarded as standing on the same footing 
as other living beings. And it would appear that the definition should not be 
confined to transfers of a contractual character, for it is wide enough to compre- 
hend a deed of appointment under a settlement. The species of transfer 
treated of in the Act are (i) by sale, exchange or gift, which exhaust the 
aggregate of rights called ownership, ano (ii) by lease, and mortgage which create 
only certain limited interest in the property in favour of another, although it is 
possible that those rights may in certain cases aporoximate as nearly as possible 
absolute ownership. The Act does not deal with settlements, partition, or trusts. 
The first two subjects were proposed to be included in the Bill of 1877, (f) but 
the subjects were found to be unsuitable to the scheme of a skeleton Act and 
were consequently struck out. The provisions relating to partition were, how- 
ever, subsequently enacted in a separate Act, (8) and the subject of trusts was 
similarly separately legislated upon. (9) The law of partition can hardly be re- 
garded as a branch of the law of transfer as here defined, for beyond effecting a 
change in the mode of enjoyment, partition does not effect any change in the 
rights of the parties. But in so far as the change of the mode of enjoyment may 
be regarded as allied to exchange, the subject may be conceded to be so far cog- 


(1) Dinendto v. Ramlcumar, I L R., 7 Cal., 
118. 

(2) Bai Malta Ko?'e v. Bai Mangla^ I. L. 
R.. 36 Bom. 403 (407,408). 

(3) Fetch V, Tutin, 16 M. & W., 110 ; Cle- 
ments V. Matthews, 11 Q. B. D.. 808 ; Sams^ 
uddin, V. Abdul Husein, I. L. B., 31 Bom., 
166 (172). 

(4) Collyer v. Isades, 19 Gh. D., 342 (361) ; 
Bolroyd v. Marshall, 10 H.L.O. 191 (but the 
property must be suffioieatlj specified) ; Beld- 
ing V. Bead, 84 L. J. (ez.), 212 ; Leatheam 
V. Amor, 47 L.J. (Q. B.), 681. 


(6) Bolroyd v. Marshall^ 10 H.L.G., 191, 
cited by Brown, L. J., in Clements v. Mat- 
tJiews. 11 Q B. D., 608 (818). 

(6) Joshua V. Alliance Bank, I. L. R., 22 
Gal., 185 (202). The subject of appointment 
was treated in the Bill of 1877 (Gh. XII, 8. 
73-92). 

(7) GhAP. VII (8S. 49-67) dealt with 
settlements, and Chap. XIII (Ss. 93-98) 
dealt with partition. 

(8) Act IV of 1893. 

(9) Act II of 1862. 
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nafce and might with advantage have been included in the Act, as indesed, it was 
in the Draft Bill. 

177. The law of the transfer of property is, strictly speaking, not a 

branch of the law of contracts, although “in the case of a 
perty andLntract conveyance of land with covenants annexed, or the sale of a 

chattel with a warranty, the obligation hangs loosely to the 
conveyance or sale and is so easily distinguishable that one may deal with it as 
a contract. In cases of trust or marriage the agreement is far reaching in its 
objects, and the obligations incidental to it are either contingent or at any rate 
remote from its main purpose of immediate separation. In a contract the 
obligations arise directly, whereas in a transfer of property they arise only inci- 
dentally, the immediate object of the agreement being to effect the transfer of 
property. 

178. Transfer and Trust. — A transfer of property must be distingui- 
shed from a devise 1^) of the creation of a trust which the provisions of which 
are regulated by another enactment (3) which however requires the transfer of 
property in certain cases oven of trust and a question may then arise 
whether what was done was sufficient to amount to the transfer of property, 
and if not whether it would still amount to a trust. Such a case could not 
arise where an interest is created by a will or the author is his own trustee. 

In other cases a trust of immoveables may be created by a registered instru- 
ment signed by the autlior of the trust or the trustee, and if it relates to move- 
ables then it must be created as in the case of immoveables or by transfer of 
ownership to the trustee. Similarly, in England by the operation of the 
Statute of !fraudl7) an express trust of land of an interest therein is enforce- 
able only if it is created by will or evidenced by some writing signed by tho 
settler, showing clearly what the intended trust is, or referring to some other 
document which does so. But the same rule does not extend to implied or con- 
structive trusts,'®) which also saved by the Indian enactment. There is no 
vital difference between the forms required for the effectuation of a transfer and 
trust reflating to immoveable nroperby since both must be evidenced by a regis- 
tered instrument, but since attestation is necessary to complete a transfer by 
mortgage or gift, it may often raise a question whether an instrument failing 
as a gift could still operate as a trust. The subject will have to be discussed in 
the sequel. 1^®^ 

As regards the transfer of moveable property being an actionable claim the 
dififereuce between a transfer and a trust is more material since the assignment 
of an actionable claim requires writing whereas its trust might be created by 


(1) Anson’s Contracts f9th Ed ), 3. 

(‘i) Anandi Bai v. UarlaU 15 C. P. L. R. 1 

(ft). 

(3) Act II of 1882. 

(4) 16., 8. 6. 

id) S. 6, Act II of 18P2. Bai Mahakore v. 
Bai Mangla, I.L R., 35 Bom , 403 (407), 

(6) 76. 

(7) 29 Charles, II. 0. 3, S. 7. 

(8) Ad implied trust must be distinguished 
from a constructive trust. The former is not 
expressed by the settler but is founded on an 
unexpressed but yet his presumable intention, 
and if this trust is implied in favour of the 


author himself it is deemed a resulting trust. 
A constructive trust, on the other hand, is 
raised by the construction of equity in order 
to satisfy the demands of justice, without 
reference to any presumable intention of the 
parties. 

(9) S. 94, Indian Trusts Act (Act II of 
1882). But since this section only relates to 
constructive trusts. Quere whether it saves 
also an implied trust. As to the dillerenca 
between the two see the note, supra. 

(10) 8. 122i)os^. §2366-2369. 

(11) 8. 180, post. 
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parol.(i) Saoh was held to be the case where one T. G. in anticipation of death 
handed over his property to the defendant bis brother, and verbally directed 
him to pay certain speci&ed debts and to apply the surplus for the necessities 
and support of his family and which Pigot J. held to be a good trust in favour 
of T. C.'s cr 0 ditor.( 2 ) Here there was a transfer, though it was impressed with 
a trust. But where there is no transfer there is no trust. So where one 
Sadashiv insured his life expressed to be for the benefit of his wife and the 
latter objected to its attachment by her husband's creditor, the Court threw 
out her claim holding that inasmuch as the insured had not divested himself of 
his beneficial interest under the policy by its assignment as provided by S. 130 
or by signed declaration of trust as provided by S. 5 of the Indian Trusts Act, 
it still remained his property. But the following case presents more diffi- 
culty. One Damodar Das made a credit entry in his books in favour of his 
wife Harkore and upon which interest was calculated and added and from 
which she withdrew small sums and then died. Upon her death Damodar wrote 
to her four daughters assuring them that the money gifted bv him lo his decea- 
sed wife was at their disposal. Later on he changed bis mind and by his 
will left it to the three sons of one of his daughters, whereupon his three 
other daughters sued the former and the question turned upon the effect of the 
first entry read in the light of the declaration made on Harkore’s death. The 
Subordinate Judge held that Damodar Das had made a gift of the money to hi's 
wife Harkore and that the plaintiffs were therefore entitled to recover their 
share in the same, and though this view was affirmed on appeal the learned 
judges were divided on the legal effect of the transaction ; Cbandavarkar J., 
holding that it created a valid trust in favour of Hark )re while Heaton Jt, 
held that there was no trust but that the relation betwt-en Damodar and his 
wife was merely that of depositee and depositor, but which in the circum- 
stances of the case made no difference in the decision. 

[For a further discussion of this subject reference should be made to 
the discussion under Section 122 post.] 

179. Conveyance to Unborn Persons — Although this Act only 
deals with alienations m ide as between living persons still subject to certain 
restrictions, an interest may be created in favour of persons yet unborn. The 
limits within which sucJi alienations aro permitted are prescribed in sections 13 
to Iff and in section 20. 

6 . Property of any kind may be transferred, except as 
What may be otherwise provided by this Act or by any other 
traniferFed. time being in force : 

(a) The chance of an heir-apparent succeeding to an estate, 
the chance of a relation obtaining a iegacy on the death 
of a kinsman, or any other mere possibiiity of a like 
nature cannot be transferred. 


(1) S. 5 para (2;, Indian Trusts Act (Act 11 
of 1682). 

(2; Suddasook v. Ram Chunder, l.L.R,, 17 
Oal., 620 (626, 629). 

l3/ Shank'ir v. Umabai^ I. L. R., 37 Bom., 
47 1 (478) ; Cleaxer v. Mutual Reserve Fund 


Life Association, (189-2) 1 Q. B., 147, distia- 
guisbing Bhikaji v. Dattatrya, 2 Bom. L.R., 
888 . 

(4) Bai Mahakore v. Bai Mangla, l.L. R.» 
35 Bom., 403. 
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(b) A mere right of re-entry for breach of a condition subse- 
quent cannot be transferred to any one except the owner 
of the property affected thereby. 

(c5 An easement cannot be transferred apart from the domi- 
nant heritage. 

(d) An interest in property restricted in its enjoyment to the 
owner personally cannot be transferred by him. 

(e) A mere right to sue cannot be transferred.!^! 

(f) A public office cannot be transferred, nor can the salary 

of a public officer, whether before or after it has become 
payable. 

(ff") Stipends allowed to military and civil pensioners of 
Government and political pensions cannot be trans- 
ferred. 

(h) No transfer can be made (i) in so far as it is opposed 
to the nature of the interest affected thereby ; or (ii) for 
an unlawful object or consideration within the meaning 
of section 23 of the Indian Contract Act, 1872 ;<*! or (iii) 
to a person legally disqualified to be transferee. 

(i) Nothing in this section shall be deemed to authorize a 

tenant having an untransferable right of occupancy, the 
farmer of an estate in respect of which default has been 
made in paying revenue, or the lessee of an estate under 
the management of a Court of Wards, to assign his in- 
terest as such tenant, farmer or lessee.!®! 

1 80. Analogous Law. — This section enunciates both a general pro- 
position as it enumerates certain exceptions to which it is subject. Transfers 
are favoured of law, but there are certain limits within which it favours them. 
These are defined in the exceptions, which are to be read as supplemental to 
those elsewhere provided, whether in the other enactments or in the rules of 
Hindu, Muhammadan, or Buddhist law which are uncontrolled by the provisions 
of this Chapter. In the face of the positive prohibition here enacted, there 
is no room for the application of the doctrine of English equity which upholds 
an assignment of such interests if made for a valuable consideration. As was 
observed in a case.*^) Though in law a possibility is not assignable, yet in 
equity, where it is done for a valuable consideration, it has been held to be 
assignable.”!*') 

(1) This Clause has been amended by S. 3 originally enacted. 

(Act II of 1900) for the following as original- (3) The clause (i) has been added by S. 4 of 
ly enacted “ (ci A mere right to sue for com- the amending Act (Ilf of 1386). 
pensationfor a harm illegally caused oinnot (4) 8. 2 (d). 

be transferred.” (6i Chauncy v. Oraydon, 2 A. B. K., 616 

(3) The words in sub-clause (2) have been (621) 26 E. B. 771. 
substituted by S. 3 (ii) of Act tl of 1900 for (6) Sumsuddin v. Abdul Busein, I.L.B., 81 
the following : “ For an illegal purpose ” as Bom. 166 (173), ' 
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181b ^ UPrinciple. — In so far as this section is declaratory of the general 
principle in favour of free alienations, it enunciates a rule the propriety of which 
has long since been recognized. '*lbmay happen," says Bentham, **that 
possessing a thing by a lawful title, we wish to dispossess ourselves of it, and to 
abandon its enjoyment to another. Shall such an arrangement be confirmed 
by the law ? Doubtless it shall be. All the reasons which plead in favour of 
the old proprietor change sides with the transfer, and then plead in favour of 
the new one. Besides, the former proprietor must have had some motive for 
abandoning his property. Motive is pleasure or equivalent ; pleasure of friend* 
ship or of benevolence, if the thing was given for nothing ; pleasure of acquisi- 
tion, if it was a means of exchange ; pleasure of security, if it was given to ward 
off some evil ; pleasure of reputations, if the object was to acquire the esteem 
of others. It seems, then, that the transfer must increase the enjoyment of 
the parties interested in it. The acquirer stands in the place of the conferrer as 
to the old advantages, and the conferrer acquires a new advantage. We may 
then lay it down as a general maxim, that every alienation imports advantage. 
A good of some sort is always the result of it."(0 But where the transfer, if 
permitted, would occasion injury to one of the parties or to the public, it should 
be restrained if it is attended by more evil than good. The nine exceptions in 
the section would generallv be found to reconcile themselves to this princi- 
ple.(2) 

182. Meaning of Words. — ^'Property of any kind,'* For the mean- 
ing of the term “property" see Introduction § and s. 5, §§ 158, 159. It of 
course includes an actionable claim,(J) dealt with in Chapter YIII. The 
mortgagor’s estate known as the equity of redemption is similarly property 
capable of being transferred. W For other words, see post, 

183. What Property may be transferred. — The principle under- 
lying the general rule here enunciated has been before examined. And the general 
notion of the term has been discussed in the commentary on the last section 
(§§ 158, 159). It is proposed here to continue the same discussion, but in the 
form which it must necessarilj assume having regard to the rule to be presently 
expounded. The term “ Property" is not perspicuous enough by itself, and being 
a word often used in vulgar parlance, it has acquired a variety of meanings 
which bear no analogy to its legal concept. Generally speaking property is a 
thing which is an object of ownership. And the object of ownership is to afford 
cither happiness or security. And consequently men are apt to speak of 
the object of the property as property itself. It is in this figurative 
sense that the term is used when the wife is spoken of as the property 
of her husband ; and the rights which are the sources of profits have 
been similarly idealised into incorporeal objects, and which present the greatest 
difficulty to their scientific classification. Indeed fictitious entities of this kind 
have been so unreservedly created that the term has been enlarged beyond all 
recognition. Thus when liberty or reputations is spoken of as a man’s best 
property, the term is no more than a figure of speech to import something of 


(1) Theory of Legislation (Hildreth’s Ed.), 
Gh. II, p. 168. 

"No contract is void in itself; none is 
valid in itself. It is the law ^hioh, in either 
CAse, grants or refuses validity. But for 
granting or refusing it, reasons are necessary. 
Equivooal generation is banished from sound 
physiology ; perhaps come day it will be ban* 
G. TP— 16 


ished from jurisprudence. This void in itself 
is precisely an equivooal generation." Ben- 
tham ’s Theory of Legislation (Hildreth’s 
Ed.), Chao. II, pp. 173, 174. 

(3) Rudra Prakashv. Krishna Mohan^ I. 
L.R.. 14 Cal.. 241 (244). 

(4) Kapil Deo v. Ram Rakha, 7 A. L. 
J., 1191 (1198). 
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value. (0 All these varieties of uses of the term will have to be eliminated from 
our present consideration, as they do not constitute property in the eye of the 
law, independently of which there is no property which is the more creature of 
law.P* ** The idea of property consists in an established expectation ; in the 
persuasion of being able to draw such or such an advantage from the thing 
possessed, according to the nature of the case. Now this expectation, this 
persuasion, can only be the work of law. I cannot count upon the enjoyment 
of that which I reg-ird as mine, except through the promise of the law which 
guarantees it to me. It is law alone which permits me to forget my natural 
weakness. It is only through the protection of law that I am able to enclose 
a field, and to give myself up bo its cultivation with the sure though distant 
hope of harvest.”('^) 

184. Transfer of Future Property. — The property which obtains 
legal recognition so as to endow it with a transferable character must in the 
first place ba existent. For there can ba no transfer of a thing which is non- 
existent. As the Privy Council in one case observed : ‘‘ How can there be any 
transfer, actual or constructive, upon a contract under which the vendor sells 
that of which he has not possession, and bo which he inav never estafilish a 
title ? The bill of sale in such a case can only be evidence of a contract to be 
performed in fatura, and upon the happening of a contingency ; of which a 
purchaser may claim a specific performance, if he comes into court showing 
that he himself has done all that he was bound to do.*’(^l So in another case 
Lord Macnaghten said : “It has long been settled that future property, 
possibilitit's and expectancies are assignable in equity for value. The mode or 
form of assignment is absolutelv immaterial provided the intention of the parties 
is clear. To effectuate the intention an assignm mt for value, in terms present 
and immediate, has always been regarded in equity as a contract binding on 
the conscience of the assignor and so binding the subject-matter of the contract 
when it comes into existence, if it is of such a nature and so described as to be 
capable of being ascertained and identilied.’*^^' Hence, whore it was agreed 
between two parties that in consideration of certain proceedings to be instituted 
joinrly by them in wliich one of the parties was to finance the litigafion in 
which the other claimed certain property against a stranger, and to whom on 
the success of which half of the property recovered was to be made over, it was 
held that the agreement did not operate as a present transfer of the property, 
but only as an agreement to transfer it upon the happening of certain contin- 
gencies. (^0 The same principle ran through the decision of the other cases in 
which a party transfers the next year’s indigo crop, or the future rents and 
profits of a village or land or other property that may come into existence 

(1) Bentham’s Principles of Morals and 616 (621) ; Sum&uddin v. Abdul Hiisein, 

Legislation, 231. The lexicographical mean- I L.R., 31 Bom, 165 (172). Palinajjpay. 
ing ifi of little use in interpreting a legal term. Lakshmana,! L.R , 16 Mad. ,429 (434 »; Baldea 
Tulshi Pershad y. Ham Narain, I. L. R., 12 Pershad v. MiZ/cr, T.L.B., 3l Cal., 667 (676i. 
Cal.. 117 (IHO), P. C.; ArjniBimlh v. Mohitn, Tothp same effect per Cotton, L J., in In re 
I.L.R , 30 Cal., 20 (29).' Clarke 36 0b. D., 348(351), In tq Dallas, 

(2) Bentham’s Theory of Legislation (Hil- (i904) 2Ch., 366 (393. 394). 

dreth’s Ed.), Chap. VIII, p. 111. (6) Ranee Bhohosoondree v. Issurchmider , 

(3) Ih , p. 112. H B.L.R.. 36 (41), P. 0. ; followed in Tara 

(4» Baja Sahib Pahl id Sen v. Dudhu Soondaree v. The Collector of Mymensing, 13 

Singh, 2 B.L.R . Ill (117), P. C., 12 M.l.A., B.L.R , 496, P. C. ; Oungahurry y. Baghu- 
976 ; followed in Banee Bhobosoondi'ee v. brain, 14 B.L.R., 307. 

Issurchunder, 11 B.L.R , 36 (4U, P. 0. (7) Shet Singhy. Sri Ram, T.L.R .30 All., 

(6) Tailby v. Official Receiver, 13 App. Cas., 246 : Mangal Sarny v. Subbiah, 6 I. C., 604 
523 (643/ ; Chauncy v. Oreydon, 2 A. L. R., (606). 
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in future.^^) In all such cases, however, the transfer, in fact constitutes 
no more than a contract to he performed on a future date. As Jessel 
M. E., observed ; A man cannot in equity any more than at law assign what 
has no existence. A man can contract to assign property which is to come mto- 
existence in the future, and when it has come into existence, equity treating as 
done^that which ought to be done, fastens upon that property, and the contract 
to assign thus becomes a complete as8ignment.’'(^) Thus, where a party pro- 
vided another with funds for the purpose of litigation on promise that he was 
** to take out of the amount which may be collected from the defendants the 
whole of the amount incurred on account of the said costs,” ho was entitled to 
enforce the agreement and the charge thereby created upon the moneys subse- 
quently collected from the judgment-debtor. And such property would form a 
specific fund for the nurposes of the charge which would attach to it notwith- 
standing that it has been substituted by certain other property. Such con- 
tracts are however nob transferable within the contemplation of the Act, and 
if they are enforced, it is because they fall under the rule of equity which, in 
the absence of any enactment, the courts are enjoined to administer.(^l But 
before yiy such agreement could be given effect to, the property must be suffi- 
ciently specified so as to be capable of identification upon their coming into 
existence. As Lord Westbury said : “A contract for the sale of goods, as, for 
example, of five hundred chests of tea, is not a contract which would be specifi- 
cally performed, because it does not relate to any chests of tea in particular ; 
but a contract to sell five hundred chests of the particular kind of tea which is 
now in ray warehouse in Gloucester, is a contract relating to specific property, 
and which would be specifically performed. The buyer may maintain a suit 
in equity for the delivery of a specific chattel when it is the subject of a con- 
tract, and for an injunction (if necessary) to restrain the seller from deliver- 
ing It to any other person. 

186. But such a contract must, like all other contracts, be supported by 
consideration, granted which, the incapacity to perform it at the time of its 
execution will be no answer when the means ot doing so are afterwards obtained. 
And where the contract is sufficiently clear it must not be thrown out be- 
cause it was not more definite. Thus where the grantee is to have all the 
future property of the grantor on Blackacre and on all other premises 
which may happen to be his thereafter, the property was hehi to be suffici- 
ently ascertainable to give effect to the contract And so long as it is 

ascertainable on its coming into existence, it is immaterial that it was 
vaguely described, for “vagueness comes to nothing if the property is definite 
at the time the court is asked to enforce the contract : cerium est qui 

cartum reddi potesL^^^ Hence the assignment of his property by a manu- 

(1) Misri Lai V, Mozhar Hossnin I.L.R., Bansidliar w. Sant Lnl. 1. L. R., 10 All . 133 
13 OhI., 262 ; following Lala Tilockdltaf i v. (130), 

Furlong, 2 B.L.R , (A.G.),230. To the same (6) Holroyd v. Marshall, 10 H. L. C., 191 
effect Congreve v. Fvetts, 10 Bxch., 298; (209,210); explaining Mogg y. Baker, 10 M. 

Hopa V. Haylcy, 5 EU. & Bl., 830 (845). & W., 195 1198). 

(2) Collytr V. Isaccs, 19 Gh. D , 342 i35l), (6» Clements v. Matthews, 11 Q. B. D., 

cited at the bar in Clements v. Matthews, 11 808 (817). 

Q. B. D., SOS (811), and in Palamappa v. (7) Cotton, L. J.Jn In re C/nr/lce. 36 Gh. 
Lakshmanan, I. L R , 16 Mad., 429 (433) ; D., 363 ; Tailby v. Official Receiver, 13 App. 

Bansidhar v. Sant Lai, I. L. R., 10 All., 133 Gas., 523 (536), In re D'Epineuil ; Tadvian 

(1.S6). V. D'Epineuil, 20 Ch. D., IbS ', Danuhian 

(3) Palaniaipi, v. Lakshmanan, I. Ij. R., Sugar Factories v. Inla'nd Revenue Commis- 

16 Mad., 429. swners, 70 L. J. Q. B,, 213. 

(4) Palaniappa v. Lakshmanan, 1. L. R , (8) “A thing is certain which is capable of 

16 Mad., 429 i434) ; following Aftsrt Lnl v. being ascertained.** 

Mozhar Hossain, I. L. R.. 13 Cal., 262 (264); 
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facturer including all the book debts which might become due and owing 
or which might during the continuance of the security become due and 
owing to the mortgagor was held to pass all future book debts, though not 
limited to book debts in any particular business and incurred after the 
assignment whether in the business carried on by the mortgagor at the time of 
the assignment or in any other business.f^^ And such an assignment would be 
valid against the trustee in the event of the assignor's subsequent bankruptcy, 
provided that the debt was due at the date of the assignment, though it 
was not payable until a future time,<2) and which distinguishes the other 
case where nothing being due at the date of the assignment, a debt which 
might become due to the trustee in his bankruptcy at a future time, in which 
case nothing would pass because there was nothing to assign. 13) 


186 . But an instrument which purports to create merely a charge on 
future debts, does not amount to an equitable assignment 
future debts ^ debts in favour of the creditor. (4) On the same 

principle the assignments of the future cargo of a shipi®) and 
future patent rights (l’) were upheld. It was in the last case contended that an 
agreement to sell what an inventor may invent, or acquire a patent for before 
he invented it, is against public policy since it would discourage inventions, 
but Sir G. Jessel, M. E., observed : “ It must not be forgotten that you are not 
to extend arbitrarily those rules which say that a given contract is void as being 
against public policy, because if there is one thing more than another public 
policy requires, it is that men of full age and competent understanding shall 
have the utmost liberty of contracting, and that their contracts when entered 
into freely and voluntarily shall be held sacred and shall be enforced by Courts 
of Justica Therefore you have this paramount public policy to consider — that 
you are not lightly to interfere with this freedom of contract. Accordingly 
numerous cases(8l have been decided to illustrate the general principle which 
must now be taken to be settled that, where the consideration has been given, 
courGs of equty will give effect to the agreement if it be in any way possible, 
and will not yield to the dishonest plea on the part of the covenant or that the 
covenant is too vague for specific performance, unless it is impossible to ascertain 
its meaning or to give it any reasonable effect, (9^ And the rules apply equally 
to marriage-settlements. In England the assignment of a debt or chose in 
action is, since the passing of the Judicature Act, 1873, governed by that Act. 
But that Act does not give any new rights, but only affords a new mode of 
enforcing the rights previously existent and recognized. 1^2) However, the 


(1) Tailhy v. Official Receiver ^ 13 App. Gas., 
623, reversing Official Receiver v. Tailby, 18 
Q. B. D., 25. restoring Tailby v. Official 
Receiver^ 17 Q. B. D., 88, overruling BcWingr 
V. Read, 3 H. &C., 965, In re i)’ Epineuit, 
20 Ch. D., 758, approving In re Clarice', 
Coombe v. Carter, 36 Oh. D., 348. 

(2) In re D%vis cO Co., Ex parte Rawlings, 
22 Q. B. D., 193 ; following Brown v. Metro- 
politan, dc.. Society, 28 L. J. Q. B., 236. 

(3) Ex parte Nichols, 22 Ch. D., 782, ex- 
plained Lord Esher, M. R., and Fry, L. 
J., in In re Davis d Co ; Ex parte Rawlings, 
22 Q. B. D., 193 (198, 199). 

(4) Puninthavelu v. Bashyam, I. L< K., 25 
Mad., 40 (41) ; see^r Bhasfayam Ayjangar, 
J,, ib, at p. 415, citing Tennant v. Trencha/rd, 
I. L. R., 4 Ch. A., 537 (543, 544). 


(6) Lindmy v. Gibles, S De G. <fe I., 690. 
<6) Printing, dc,, Co. v. Sampson, L. R., 

19 Eq., 462 (466). 

(7) Ih, 

(8) Lewis V. Madocks 8 Ves., 160 ; 17 Ves., 
48 ; Randall v. Wdlis, 5 Ves., 262 ; Bardy 
V. Oreen, 12 Beav., 182 ; Fyfe v. A^buthnot, 
1 De G. & J., 406; Bennett v. Cooper, 9 
Beav., 262; In te Panama, dc,, Co,, L. R., 
5 Ch., 318. and cases cited supra, 

(9) Per Kay, J., in Clarke: Coombe v. 
Carter, 85 Ch. D., 109 (114) ; distiDguisbing 
Belding v. Bead, 3 H & C., 956. 

(10) In re Clarke ; Coombe v. Carter, 86 
Ch. D . 109 (114). 

(11) 36 & 37 Viet,, C. 66. s. 25, sub-e. 6. 

(12) Walker v. Bradford Old Bank, 12 Q* 
B. D., 611 (615). 
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Bubjeot will bave to be more closely examioed while discussing the correspond- 
ing provisions enacted in the Act.1^1 

187. Property not in possession.— From what has been observed 
before, it would appear to follow that the transferrer may validly dispose of 
property of which ho was not in possession at the time of disposition. But, if 
there be anything against the rule in the Hindu or Mahommedan law it would, 

Hindu Law. course, give way. (2). As regards the require- 

ments of Hindu Law it appears to have been at one timo 
held in a series of cases decided in Bombay that the transferrer could not 
validly convey property of which he was out of possession. This view seems 
to have received for a time additional authority from a decision of the Privy 
Council, (^1 the errroneous headnote of which was responsible for the erroneous 
decisions that were given upon its authority. But as soon as the question 
again went up before the Board of the Privy Council, that high tribunal reviewed 
the Hindu text,l®) which they said had “ reference to the comparative strength 
of a title with possession and a title withoun it,”('^) and finally they observed : 
" Their Lordships see no reason why a gift or contract of sale property, whether 
moveable or immoveable, if it is not of a nature which makes the giving effect to 
it contrary to public policy, should not operate to give to the donee or purchaser 
a right' to obtain possession. This appears to be consistent with Hindu law.'*W 
This pronouncement naturally turned the tide against the current of the 
Bombay decisions, ^2) which thenceforward followed the view of the Privy 
Council which appears to have been throughout in harmony with the decisions 
of the High Courts at Madras^^^l and Calcutta.^^^) An undivided coparcener in 
a joint Hindu family may then validly mortgage his undivided share in the 
family property, and his death before the mortgagee’s suit would not nullify the 

mortgage. (^2) 

188. But under Mahommedan law possession is essential, and it has 
MAhommedan Lftw accordingly been held that a gift by a Mahommedan not in 

possession is null and void, for the Prophet has said : “ A 
gift is not valid without seisin. go Sargent, C. J., observed : “ We think 
that this statement of the law of gifts is not consistent with any other conclu- 
sion than that delivery and seisin are of the essence of a gift, and that, there- 


(1) Ch. VIII, q. V. 

(2) S.2(t;), ante. 

(3) Harjiwan v. Nardu, 4 B. H. 0. B., 31 ; 
Mathews v. Qirdhari Lai, 7 B. H. 0. R., (O. 
J.), 1 ; Girdhar v. Doji, 7 B. H. C. R., 4 ; 
Kachu V. Kachoha, 10 B. H. C. R., 491 ; 
Lalubhai v. Bat Amrit, I.L.R., 2 Bom., 299 ; 
Bai Suraj v. Dalpatram, I. L. R., G Bom., 
3fl0, F. B. ; (in which however it was conced- 
ed that a person whose estate is in possession 
of a trespasser may sell his ri^ht of entry as 
such) ; Vasudev v. Tatia, I. L. R., 6 Bom., 
387 (view qualihed) ; but in Bhuhan v, Bliaiji, 
1 B. IE. 0. R., 19, the contrary was laid down, 
and this view was afterwards restored by the 
Privy Council. 

(4) Bajah Sahib Perhlad v. Babu Budha 
Singh, 12 M, I. A., 306. 

(6) See Sir R. Couch in Kalidas v. Kan- 
haya Lai, I. L. R., 11 Cal., 121 (133), P. 0. 

(6) YajnyaValkya Dig. Bk., 2 V., 32. 

(7) Kalidas v. Kanhaya Lai, I. L. B., 11 


Cal., 121 (132), P. C. 

(8) Ib„ p. 135. 

(9) Ugarchaiul v. Madapa, I. L. R., 
9 Bom., 324. 

(10) Virabhadra v. Bari Rama, 3 M. H. C. 
R., 38 ; Vasudeva v. Narasamma, I. L. R., 5 
Mad., 6 ; Ramasami v. Marimuttu, I. L. R., 
6 Mad., 404. 

(11) Gumjnhurry v. Raghubram, 14 B. L. 
R., 307 ; Lolccnath v. Juggobundhoo, I. L. 
R., 1 Cal., 297 ; Narain v. Dataram, I.L.B., 
8 C!al., 597 ; Modiin Mohun v. Futtarunnissa, 
I. L. R.. 13 Cal.. 297. 

(12) Palaniandy v, Veramalai, 16 M. L. J. 
R., 486. 

(13) Hodaya Vol. Ill, p. 291 ; Mohinudin 
v. Manchershah, I.L.R., 6 Bom., 650 ; Meher 
Alt v. Tajiidin, 156, holding that Kalidas v. 
Kanhaya Ijal, l.Jj.R., 11 Cal., 121,P.C., only 
settled the rule of Hindu Law and did not 
affect Mahommedans. 
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fore, no right of any description passes without them, as must be the case when 
the donor is not himself in possession. ’*(1) 

189. Hindu Endowments. — The right of worshipping a god or 
goddess and receiving a share of the offerings may be transferred, but only to a 
competent person within the line of succession, *2) but the religious endowment 
cannot be so transferred,^-^) though its income mav be temporarily pledged for 
necessary purpose, such as repairs, &c., of the temple.i^) According to the 
Indian Common Law relating to Hindu religious institutions, the landed endow- 
ments thereof are as a rule inalionable.W Though proper derivative tenures 
conformable to custom may be created with reference to such endowments they 
cannot be transferred by way of permanent lease at a fixed rent, nor can they be 
sold or mortgaged. Their revenues alone may be pledged for the necessities of 
the institution. '6) But according to the view taken in a case of the Calcutta 
High Court, not only the income but the property itself mav be alienated for legal 
necessity. And when a ahebait, as such, trespasses on the property of another 
and so commits a tort and he issued for and cast in damages, the debutter 
property may bo sold in execution of such a decree. A right of worship of a 
Hindu idol is inalionahle,(‘‘^^ and so is the right of the priest to perform the 
services and to receive the customary remuneration. (9) Such things. are res 
extra comimrciiim and cannot be made the subject of hucksterage and sale. 
Indeed, were such alienations permitted, the purchaser might be a Mohamadan 
or a Christian, who would be both unwilling and unable to perform the worship 
and thus the very object of the endowment might be defeated. (1^^ And it has 
been even held that a priest contravening the rule and mortgaging his office is 
not precluded from raising the question that his priestly office with emoluments 
is inalienUble.il And an assignment of such an office with the lands attached 
thereto followed by a consent-decree passed on the footing of such assignment 
may be subsequently set aside by the assignor. (12) “ A former abuse of trust, in 

another instance, cannot be pleaded against a trustee who seeks to prevent a re- 
petition of abuse, even if he were formerly implicated in the same indefensible 
course against which he is seeking to protect the property, though it would be 


(1) Palakdhari Rai v Manners, I. L. R., 
23 Cal., 179; Woinesh Chunder Oil'll ferjee v. 
Cliundeti Charn Jloy Chowdhry, I. L. R., 3 
Cal., 203; Jugyobundho Ghose v. Manick- 
chand, 7 M.I.A., 263. See also Oopnl Pandeif 
V. Badnnnth, I. L. R , 5 All., 121 (F. 13 ). ' 

(2) Mancharam v. Pransh'inkar, I. L. R., 
6 Bom., 298; but contra in Prasanna 
Kumar v. Soroda, I. L. R. 22 Cal., 989; 
Qobinda v. Debendra, 12 C.W.N., 98 (102). 

(3) Collector of Thana v, Hari Sita Ram, 
1. L. R., 6 Bom. 546 (552) (F.B.). 

(4) Collector of 'Iliana v. Hari Sita Ram, 
I. L. R (j Bom. 546 (552) ; Prosunno Kumari 
Debya v. GoLabchand Babii, L.R., 2 I. A., 
145, 151; Narai/an v. Chiniaman, I. L. R., 
6 Bom , 893, 396 ; In Krishna Ktshore v, 
Sukha Sindhu, 10 C.W.N., 1000 (1002). 
Debutter property was held to be alienable 
for legal neoessity. 

t5) Rajeshtfig^ v. Oopcsiavar, I. L. R., 34 
Cal., 828(83d|f* 

(6) Shtbessuree v. Mathcoranath, 13 M. I. 
A., 270; Naraya7i v. Chintaman,l. L- R., 
6 Bom., 393 ; Collector of Thana v Hari, I. 


L. R., 6 Bom., 546 (552) ; Nallayappa v. 
Ambalarana, I. L. R., 27 Mad., 465 (472), 
F.B. ; Shwa Rao v. Nagappa, I. L R , 29 
Mad., 117. In Allahabad the property itself 
may bo aliened, Parshotam v. Dat Gir, I. L. 
R,. 25 All , 296. 

(7) Krishna Kissore v. Sukha Sindhu, 10 
C.W.N , 1000; Nitya Gopalv, ManiChandra, 
12 0.W.N . 63. 

(9) Knlicharan v. Bangshi, 6 B.L.R., 727; 
15 W. R., 339; Rajeshwar v. Gopeshwar, 
I. L. R . 34 Cal., 828 (833). 

«9) Dubo V. Si’inibas, 5 B. L, R., 617. 

(10) Jaggernath v. Ktshen, 7 W. R., 266; 
iJrobo y, Sr-neebash, 14 W. R., 409; Kalee 
Chnran y. Bungshee, 15 W.R., 339; Srimati 
Mall'ka v. Ratanma^ii, 1 C. W. N., 493 ; 
Manchara^n v. Pransankar, I.L.R., 6 Bom., 
298; Knppay. Dorasami, I. L. R.. 6 Mad., 
76 ; Rajah Vurmahv, Ravi Vurmah, I.L.R., 
1 Mad., 235. 

(11) Srimati Mallika v. Rntanmani, 1 
C.W.N , 493. 

(12) Subbarayudu v. Kotayya, I.L.R., 16 
Mad., 389. 
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reason for excluding him from the administration of the properfcy as shebait. 
The Court could not with any propriety, say : ‘We will decline to protect the 
property, and have it further exposed to loss, and decline to make a declaration, 
that it is trust-property, merely because they would not trust the plaintiff with 
its administration/ And so it has been held that the question may be 

raised at any stage of the suit or even in second appeal though not specifically 
pleaded.^^l 

190. But since inalienability is based upon the principle that no stranger 
should be permitted to intrude himself into the management of the endowment, 
it is conceivable that there could be no objection to the transfer of the right of 
worship of a joint family idol to a member of the family, who might even 
appoint a fitting proxy to do the worship/^) And it has been accordingly held 
that the alienation of a religious oflice to a person standing in the line of 
succession, e.g., by a divided member to his sister's son,<4) or to grandchildren 
by way of relinquishment, W would be unobjectionable if the transferee was 
not disqualified for the performance of the oflice by personal unfitness, but in 
Madras the rule has been further narrowed down by the transfer being allowed, 
in the absence of special usage, to only the immediate heir.f^) But in the case 
of an absolute failure of succession, W or in the case of a family idol the con- 
sensus of the family might give the existing dedication another direction, but 
the consensus of the trustee could not likewise do it in the case of a public 
temple.f®^ Indeed, the trustee of an endowment has, as such, no power to trans- 
fer his trust to another. And where a trustee is empowered to appoint another 
trustee to act for him, the power is personal to him and cannot be transferred. 19) 
In the case of a Hindu idol or temple inalienability being the rule is presumed, 
but the presumption may be rebutted by adducing evidence of well proved and 
established custom. (^9) But the custom to be proved must be one which 
regulates the particular institution.(ti) But no custom that would uphold the 
sale of a trust for the pecuniary advantage of the trustee could be held as any- 
thing but bad in law. 1 ^^) 

With regard to the rules of succession, it may be generally premised that 
usually they depend upon the nature of each particular foundation or office, 
and in respect of it custom and practice must govern and prevail over the test 


(1) Jagqat Mohini v. Sonkkimoni, 17 W. 
R., 41, P C. ; followed in Sriniati Mallika v. 
Ratanmam, 1 C.W.N., 493. 

(2) Kupin V. Dorasnmi, I.L.R , Mad., 
76 ; Rajaram v. Garicsh, I. L. R., 23 Bom., 
131. 

13) Ukoor Doss v. Chundcr Sekhiir, 3 W. 

R , 152, 

(4) Mancharamw. Pranshankar, I.L.R., 6 
Bom., 298; Duleo v. Srimvas, 5 B.L.R-, 617 ; 
Kuppi V. Dorasaoii, I.L.R., 6 Mad., 76. 

(5) Sitarambhat v. Sitnram, 6 B.H C. R , 
250; Rajaram Ganesh, I.L.R. , 23 Bom., 
131 (136). 

(6) Kuppa V. Dorasamiy I. L, R., 6 Mad., 
76; followed mNarayanav, Ranga, I.L.R., 
15 Mad., 183. 

(7) DurgaBihiv, Chanchal, I.L.R., 4 All., 
81; following Vurmahw, Ravi Vurmah, 
I.L.R.. 1 Mad., 235, P.O. 

(8) Kiimvar Doorganath v. Ram Chunder^ 
I.L.R., 2 Oal., 347, P. 0. 


(9) Rujj Narainv, Junko, 3 G.L.R., 112; 
following Kali Cknnm v. Golabi^ 2 O.L. R., 
129; Rajah \ armah v. Ravi Vurmah, I. L.R,, 
1 Mad., 235 (248), P.O. This rule was by their 
Lordships said to fall under the broad principle 
“ delegatus von potest delegare ” (a delegate 
cannot delegate away his own authority). 

(10) Rajah of Cherakal v Mootha Rajah, 7 
]\I, H.O.R,, 210 ; 0. A. Rajah Vurmah v. 
Ravi Vuruiah, LL. R., 1 Mad., 236, P. 0. ; 
Oobmda v. Debendra, 12 C.W.N., 98 ; Ranga- 
sami V. Ranga, I.L.R , 16 Mad., 146. 

(11) Rajah Yiir^nah v. Ravi Vurmah, I L.R., 
1 Mad., 235 (250), P.O. ; following Greedharee 
V. Nundokissore, 11 M.I.A,, 428. In re Ram- 
csiraram Pagoda, 1 1. A., 209 (225); Rajeshwar 
V. Goprshivar, I. L. R., 84 Cal.. 828 (833). 

(12) Rajah Vurmah v. Ravi Vurmah, I. L. 
R,, 1 Mad.. 235 (262) P.O ; Kuppa v. Dorasami, 
L.R., 6 Mad., 76 (78); Ramalingam v. Vythu 
linyam, I. L. R., 16 Mad., 490, P. 0. 
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law which prohibits both partition and alienation. (^) But while custom may 
uphold a limited right of partition and alienation, compulsory alienation by 
way of sale in execution of decree has been disallowed in all cases as being 
both opposed to Hindu law and public policy. 12) But the fact that the pro- 
perty is an endowment does not necessarily prevent its devolution by the 
ordinar!9' rules of succession. Indeed, there are endowments in which, notwith- 
standing a religious dedication, property descends to heirs subject to a trust of 
charge for the purpose of religion. 

191. Power of Alienation. — As regards private alienations it is 
impossible to generalize, for the constitution and rules of religious brother- 
hoods, endowments, and offices attached to Hindu temples are not uni- 
form in their character, and custom often determines succession not only 
in a case of disputed succession, but also when there is a failure of 
heirs. Where the terms of the creation of an endowment are known, 
and no incidents have become engrafted thereupon by time and usage, 
then the question would mainly be one of construction. If the dedication in 
favour of a deity is absolute, it constitutes the property a dehutter, and as such 
inalienable. Where, however, the donor made a gift of his property to his mother, 
as manager of an idol, adding “ the right and power of gift are 3 ^ours ; I and 
ray heirs shall have no liability, claim or right ” the donee was held to possess 
the right of alienation though the gift in her favour was impressed with a trust 
in favour of the idol. (5) Property given for the maintenance of a muth though 
primarily inalienable may be lost by the operation of the statute of limitation. 
And where the head of a muth alienates property as a trustee thereof, and for 
a valuable consideration, the vendee cannot be ejected after twelve years from 
sale.(^) 

192. Mahommedan Endowments.— The rule as to alienations of 
endowed property, under Mahommedan law, stands on a different footing. As 
a rule, such property being devoted bo charitable uses, and impressed with a 
charitable trust, is inalienable. This is invariably true of property declared to 
bo waqf, whatever may have been the intentions of the donor. A luaqf is the 
dedication of some specific property, whether moveable or immoveable, perma- 
nently to pious or charitable uses, so that from the moment of its appropriation 
it becomes the property of God, and in which the donor ceases to have all 
mterest, its usufruct being thenceforward devoted to the purpose of the grant, 
the property itself being both inalienable and non-heritable in perpetuity. (7) 
And the rule in this respect is so rigid that even a temporary alienation, as by 
way of mortgage or on a lease of any portion of the property, is void, even 


(1) BajahMuttu v. Perianayagumy 1 I. A., 
209 ; Grcedknrcc v. Niindokissore, 11 

405 ; Rajah Vunnah v. Ravi Vurmah, I. 
iMarl., 2:^6\I)iuga fhbiy.ChancJLal, I.L.R., 
16 Mad., 490 ; Rajaram v. Ganesh, l.L.R., 
23 Bom., 131 (13G, 137), 

(2) Dnbn V. Siimbafi, 5 B.L.R., 617; Kalee 
Churn v. Burajfihce, 15 W.R., 339 ; Malltkav. 
liatan, 1 C.W.N.,493; (raneshv. Ramkrishna, 
I.L.R., 12 Bom., 366 ; Rajaram v. Ganesh, I. 
L.R., 23 Bom., 131; iJarga Bibiv, Chanchal^ 
I. L. R.. 4 All., 81. 

(3) Jagadindra v. Hemanta^ I. L. R., 29 
Cal., 129, P. C. 

(4) Rangasami v. Ranga^ l.L.R. , 16 Mad., 
146 ; Rajaram v. Qanesh, I. L. R., 23 Bom., 


131. 

(5) Ear a Sunder v. Basunta Kumar, 9 0. 
W.N. 154. 

(6) Art, 134. Limitation Aot fXV of 1877) ; 
Daltagiriv. Dattatrya, 4 Bom. L, R., 743, 
distinguishing Onanasambunda v. Velu, 2 
Bom. L R., 597, P. C. 

(7) Jewun Das v, Shah Kuhecr-ooddeen, 2 
M. I. A., 390 (421) ; following Mt. Qadira v. 
Shah Kaheer-ooddeen, 3S D R. ,407; Hidaya, 
Bk. XV. (Hamilton’s Translation, Vol. II., 
p. 334) ; Syed Asheeddeen v. Sreemutty Drobo 
Moyee, 25 W. R , 657 ; Bassan v. Sagwa, I. 
L.R., 24 Bom., 170 ; Shania Churn v. Abduly 
3 0. W. N., 168 ; Sarkumv. Rahamany I.L. 
R., 24 Gal., 83. 
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though its object be to benefit the endowment. (l) A wagf may be created with 
the object of maintaining the descendants of the grantee. Bat such grants 
must be distiaguished from those made to an individual in his own right, and 
for the sole purpose of his maintenance, although the grantee may have been 
enjoined to give the grantor the benefit of his prayers. Certain properties 
appear to partake of the nature of waqf from their very user, such as cemeteries 
or lands occupied by tombs. The waqif may create a waqf or settlement for 
any lawful purpose and in favour of any person or class of persons, male or 
female, major or minor, a relation or a stranger. The donor may assign his 
property for a mosque or massa-allah (prayer- ground), a poor house or a 
caravanserai, in all of which cases the incident of inalienability would at once 
affix itself to the property so dedicated. (3) But if at the time of the waqf the 
property was already burdened with a debt, the endowment will still take 
effect, but subject to the burthen, which may be enforced against it by sale or 
otherwise, in which case the endowment be rendered void as against the pur- 
chaser, but not as against the heirs of the dower, so that the surplus sale- 
proceeds will be subject to the endowment. (^) 

193. In certain cases a distinction seems to have been drawn between an 
out-and-out loaqf and grants where the whole of the usufruct is not devoted to 
religious purposes, but the land is a heritable property burdened - with a trust, 
as, for example, the maintenance of a saint’s tomb, in which case the land is 
said to be alienable subject to the trust. But it is difficult to reconcile this 
view with the accepted doctrine, unless on the principle that the estate being 
heritable was not subject to waqf, but to a trust of a nature which could bo as 
well performed by the alienee. But even if so, if the trust be of a permanent 
character, and the property is tied up for that purpose, how can the trust be 
faithfully discharged by alienee who may not even belong to the faith. But 
where the dedication is illusory, there being a mere charge for somb charitable 
purposes on the profits of an estate strictly settled on the settler's family in 
perpetuity and not dedicated in substance to charitable uses, there is then no valid 
waqf, and no consequent restriction on alienation. Again, Mahommedan law 
is strongly against attaching any right of inheritance to an endowment, and a 
mutioali is not on his death succeeded by his heirs, who would take his temporal 
assets. And the office of iniitwali being a trust of a personal nature, it 
cannot be transferred, nor the endowed property conveyed to any person whom 
the acting mutioali may select. (8) But the founder of a wacjf has a right to 
reserve the management and appointment of a mutioali to himself, and he njiay 
then exercise his power in favour of any person to the office, and thus convey 
the property to him.(f^) And so where property is endowed by the proprietor 
and it devolves on his wddow as trustee (mutioali), it would retain all its original 


(1) Moulvee Alidoolla v. M. S, Rajcsri, 
(1846), 6 S. D. A., 266 ; Soojat Ah v. Zuiiier- 
ooddeen, 5 W. R., 158 (in which a mirasi 
tenure at a fixed rent was set aside). 

(2) Bibee Kuneez v. Bibee Saheba Jan, 8 
W. R.. 313 (315). 

(3) Ne^naichand v, Mir Oolain, 3 I.C., 353 
(355). 

(4) Hajra Begum v, Khajah Jlossein, 4 B. 
L.R., 86 ; upheld on review in Khajah Hossein 
V. Hazra Begum, 12 W, R., 344. 

(6) Futtoo Bibee v. Bhurrut Lai, 10 W.R., 
299. 

(6) Phulchand v. Akbar, I. L. R*, 19 All., 
G, TP— 17 


211 ; Muhammad v. Basulan, I. L. R., 21 
All., 329 ; following Mahomed v. Amarchand, 
l.L.R , 17 Cal., 498; Abul Fata v. Russo- 
maya, l.L.R., 22 Cal., 619, P. C. ; approving 
Bikaiii v. Shuk Lai, I. L. R., 20 Cal., 116, 
F.B. ; see for fuller discussion S. 129 post, 
commentary. 

(7) Qulamv, Mohamed, 8 M.H.C.R., 63; 
Abdulla V. Zain Sayad, l.L.R., 13 Bom., 
555; Syedunv. Allah (1864), W. R., 327. 

(8) Wahid AH v. Ashruff, I. L, R., 8 Oal., 
732. 

(9) Advocate- General v. Fatima, 9 B.H.O. 
R., 19. 
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incidents.O) The terms altamgha or inam in a royal grant do not by themselves 
negative the idea of a toaqf if from the general tenor of the grant no higher 
interest was intended to be conveyed, and such properties would then be subject 
to the same rule as an express loaqfS^^ The grant of emoluments attaching to 
such office as that of an imamat^ monjani or a khitabat is for similar reasons 

untransferable.^^) 

ft has been before observed that waqf property can on no account be 
alienated by the party in possession, but in case of necessity the mutioali is 
empowered to alienate the trust-property with the sanction of the Kazi, or the 
Judge by which must now be understood a Civil Court of superior jurisdiction 
in the district. 1^) Even then, it is only the income and not the corpus that 
can be pledged to tide over an emergency.f^) 

194. Agricultural holdings. — Agricultural holdings are ordinarily 
non-transferable save and except as provided by the various local Acts regulat- 
ing them. These Acts would then be the “ other law for the time being in force ” 
which supersedes the provisions of this section, It is nob intended, nor is it 
possible to set out hero even the leading principles governing these land tenures, 
for they are not only subject to local laws, but they are also subject to local 
customs of which the decided cases can afford but a few instances. 


196. Service Tenures. — Property which is by its nature or constitu- 
tion impartible is also as a rule inalienable. Thus estates succession to which 
is governed by the rule of primogeniture are from their nature imoartible, 
though inalienability is by no means their invariable incident. (6) But almost all 
the ancient Zemindaris being in the nature of quasi -sovereignties are both impar- 
tible and inalienable and usually descend to a single heir in accordance with the 
terms of their creation, or long-e^?tiblished custom. Similarly, service-grants, 
such as the Ghatwal tenure in Bengal, If) vatan lands in Bombay, or Karnams 
in Madras (9) being held subject to conditions of service are as such absolutely 
inalienable. 


196. Ghatwali tenures were created by the Mahommedan Government 
Ghatwal Tenure order to provide both a police and military force to watch 

and guard the western marches of Bengal against the 
inroads of lawless tribes. It thus became a necessary incident of such tenures 
that they should be incapable of alienation, so that their profits might remain 
unimpaired for each succeeding Ghatwal, and, thus enable him to render the 


(1) Fegredo v. Mahomed, 15 W. R., 75 ; 
Sheik Abdool v. Fooran Btbee, 25 W.R., 542. 

(2) Mt. Quadira v. Shah Kuheerooddeen, 
3 8. D. A., 407 ; approved in Jewun Das v. 
Shah Kuheerooddeen, 2 M. I. A., 390 (420, 
421). 

(3) Miriam v. Hidayabbi, 3 Bom. L. R., 
772 ; Sheikh Kartmodin v. Nawab Mir 
Sayad, I. L. R., 10 Bom., 119. 

(4) Shama Churn v. Abdul, 3 C.W.N. 158 ; 
following Mt, Rajeshfuari v. Mahomed^ 7 
80I. Rop., 320; Jewun Das v. Shah Kuheer- 
ooddeen, 1 M. I. A., 422. 

(6) Netnai Chand v. Mir Golam, 3 I.O. 363 
<358). 

(6) Oirdharee v, Koolahul, 2 M.I.A., 344. 

(7) Leelanund v. Monorunjun^ 6 W. R., 


101 ; In re Sarwan Singh, 2 I. J. (N. 8.), 
149 ; Seelanund v. Nusseeb Singh, 6 W. R, , 
80; Chittro v. Assistant Commissioner, 14 
W. R., 203; Jogeswar v. Nimai, I B. L. R. 
^N.S.), 7 ; Kali Pershad v. Anand Roy, I.L. 
R., 15 Cal., 471, P. G. 

(8) S. 20, Reg. XVI of 1827, SS. 5, 7. 
Hereditary Offices Act (II of 1874); Radhabai 
V. Anantrav, I. L. R., 9 Bom., 198 (210), 
F. B. 

(9) Venkata v. Rama, I. L. R., 8 Mad., 
249 ; Chaniramma v. Venkaraiju, LL.R., 10 
Mad., 226; Venkatarayadu v. Venkatara- 
viayya, I. L. B,, 15 Mad., 284 ; Dharanipra^ 
gada v. Kadamhari, I. L. R., 21 Mad., 47 ; 
Subbarayay, Kamu,l,'h,R,t 23 Mad., read 
47. 
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full and efficient service of his office. Ghatwali tenures thus became per- 
petual leases subject to a condition of service.(^) Some Ghatwals, as those of 
Khurdackpore, pay a fixed rent payable in money and service, and cannot be 
ejeolied by the Zemindar for misconduct, nor are their lands liable to sale 
in execution of decrees or capable of private alienation except with the consent 
of the Zemindar but these may be regarded as exceptions to the rule which 
entitles the Zemindar to resume the grant on cessation of servico.(^) The 
estate is necessarily not heritable, and although in the usual course the estate 
descends from father to son, the latter does not take until his appointment is 
confirmed by the Zemindar, and from which it follows that there can be no 
coparcenary interest in a Ghatwali tenure, which is the exclusive property of 
the Ghatwal for the time being, ('^) and whose right to possess the land depends 
upon the tenure of the office,!^) so that the son succeeding to the office is not 
liable to pay the arrears of rent due by his father. But certain tenures were 
created hereditary before the decennial settlement, and these are not resumable 
on the suggestion that the Ghatwali services are no longer required. (10) Perma- 
nent grant may be inferred from long possession, Ul) and tenures created before 
the permanent settlement are not resumable so long as the Ghatwals are will- 
ing and able to perform the services. 1^2) Ghatwals of Beerbhoom appear to 
hold such tenures, which though inalienable, are still estates held in perpetuity 
subject only to the payment of rent and performance of services, and they are 
empowered to create under-tenures, (l*^) but so as to enure beyond the life of 
the grantor. (1^) Ghatwali tenures, and their under-tenuros,(i^) are not liable 
either to sale or attachment in execution of decrees. The surplus proceeds of 
such a tenure collected during the lifetime of the judgment-debtor are liable to 
be taken in execution as being personal property, but profits accumulated after 
the death of the judgment-debtor are not so liable. There are several local 
varieties of Ghatwali tenures possessing their own characteristic incidents, but 
they mainly differ as regards their liability to resumption and re-assessment 
which is mainly dependent in a great measure upon the nature of the particular 


(1) Narainv. Badi Roy, I.L.R., 29 Cal., 

227 (229) ; V. Bimgsliee, 15 W.R., 38 

40. 

(2) Leelanundw. Monorunjan, 6W.R.,101. 

(3) Munrunjunw, Leelanund, 3 W.R. 84. 

(4) Leelanund v. Doorqabutty, (1864) W.R., 
249 ; Lalla Gooman Singh v. Grant, 11 
W. R., 292 (a case of Ghatwali taluk in 
Bhagulpore ; Annndo Rai v. Kali Prasad, I. 
L. R., 10 Cal., 677 ; Kali Pcrshad v. Anand 
Roy, I. L. R., 15 Cal., 471, P. C. 

(5) Leelamoul v. Sarwan, 5 W. R., 292 ; 
Leelanund v. Nussecb, 6 W. R., 80. 

(6) Mahbub v. Paiasu, 1 B. L. R., 120 ; 
Lall Dliarcc v. Brojo Lall, 10 W. R., 401. 

(7) Chhatradhari v. Saraswati, I. L. R., 
22 Cal., 156 ; Sona v. Leelanund, 5 W. R., 
290. 

(8) Debee Narain v. Sree Kishen, 1 W. R., 
321. 

(9) Nilmome v. Madhub, 1 B. L. R., 195 ; 
Binode Ram v. Deputy Gomynissioner, 6 W. 
R., 129, on review, 7 W. R.. 178 ; Jogestourv, 
Nhnai, 1 B, L, R. (S. N.), 7. 

(10) Kooldeep Narain v. Government of 


Lidia, 14 M. I. A., 247 ; O. k.,ltamKooldeep 
Narain v. Mohadeo, B. L. R. (Sup. vol.), 
559 ; Leelanund v. Government of Bengal, 6 
M. I. A., 101 ; Erskine v. Government, 8 W. 
R. 232. 

(11) Erskine v. Manick Singh, 6 W. R., 

10 . 

(12) Leelanund v. Munrunjun, I. L. R., 3 
Cal., 251 ; Leelanund v. Munrunjun, 13 B.L. 
R.. 124. P. C. 

(13) Rangolallv. Deputy Commissioner^'^ , 
R. (F. B.), 34 ; Mukurblianoo v. Kostoora, 5 
W. R., 313; Davies v. Debee, 18 W.R., 
376. 

(14) Grant v. Bangsi, 6 B. L. R., 652. 

(15) Kiistora v. Binoderam, 4 W.R. (Mis.), 
4 ; Rajkewsar w, Bunshidur, I. L. R., 23 Cal., 
873 ; following the last, and distinguishing 
Bally Dobey v. Ganei Deo, I. L. R.. 9 Cal., 
388 ; cf. Bukronale v. Nilmoni, I, L. R., 5 
Cal., 389 ; Leelanund v. Government of 
Bengal, 6 M. I. A., 101; followed in Nilmoni 
V. Bukronath, I. L. R., 9 Cal., 187, P. C. 

(16) Bally Dobey v. Ganei Deo, 1. L. R , 9 
Cal., 388. 
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tenure, or the terms of the particular grant. (2) A Ghatwali tenure may be 
held by either a male or a female. 


Karnam lands. 


197. The Ghatwali tenures of Bengal resemble closely the vatan holdings 
Vatan lands* Bombay which were also service-grants made by the 

• ’ Government, and which are governed by the Acts (^) of the 

Legislature passed to create, define or recognize those ancient tenures. A vatan 
tenure was originally a life-estate, so that the son was not hound by the mort- 
gage executed by his father, and would take the land free of the mortgage, (6) 
and for the same reason adverse possession did nob begin to run against the 
heir till from the death of the vatandar, when he became entitled to succeed. (6) 
Inam lands are now alienable within the limits prescribed 
by the Vatandar’s Act.C^l But the enfranchisement of an 
inam in favour of the widow whoso estate is inalienable as against tlie rever- 
sioner will not enlarge her estate so as to make it alienable. As inam lands are 
inalienable, it follows tliat the successor to the Inamdar is not hound by the 
alienation made by the latter. So a mortgagee of a service inam cannot, after 
the death of the service-holder who granted the mortgage, proceed to re- 
cover his debt hv sale of the service-holding in the hands of the successor, 
even though the latter may be tlie son of the mortgagor, and may have in- 
herited the office as siich.l^'^) While a Ghatwali tenure may he held by a woman, 
they are incapacitated from holding the office of Karnam. Originally a ser- 
vice-grant, such lands liave novy been recognized as heritable in permanently- 
settled districts.' The rights of a as a village headman or settle- 

ment-holder is called in certain tracts are both transferable, saleable and attach- 
able but in their entirety. ^^2) 


Lands held by Kazis in virtue of their office are not hereditary, being 
ordinarily held by them during the term of their appointment, but thev may 
become hereditary by creation or custom. Chakran lands allotted to chowki- 
dars in Bengal in lieu of service are inalienable beyond the chowkidar’s term 
of office, and any tenant whom he may settle on the land has no higher position 
than that of a tenant-at-will. 


(1) As to Khurgpur tenures, see S 8, Benp. 
Reg I of 1793; Ijcelanund w . Government of 
Bengal, 6 lOl, P.C., and cases sujn'a. 

Diqwari tenure in Ramgurh is held to corres- 
pond closely with the Ghatwali tenuro-ATim 
Naraynnv. Tekait Oanjliu, 12 C.W.N , 178; 
Brqjo Nath v. Durga Prasad, I.L.R , 34 Cal., 
753 (772) ; Durga Prasad v. Brnjo Nath, I.L. 
R.. 39 Cal. 696 (7021. 

’(2) Davies v. Dabee, 18 W. R , 376 ; Forbes 
V. Mir Mahnvied, 13 M. I. A., 438 (464). 

(3) Ka'^lnora v. Monohur, (1864) W. R., 
39 ; Dootga v. Doorqa, 20 W. R., 154. 

(4) Bom. Reg. XVI of 1827, Hereditary 
Offices Act (XI of 1843), Vatandar’s Act, 
Bom. Act II of 1874 amended by Bom. Act V 
of 1886. 

(6) Jagjivandas v. Imdad Ali, I.L.R i 6 
Bom., 211 ; Padapa v. Samiran, 1. L. R., 
24 Bom., 556, P.C. ; approving Kali v. 
Hanmappa, 1. L. R., 6 Bom., 435. 

(6) Ravlojirav v. Balvantrav, I. L. R., 5 
Bom., 437. 

(7) Bom. Act III of 1874, see SS. 18—21. 


69, 71, 83. 

(8) Paja of Venkatagiri v. Raja Miiddu- 
krishna, I. L. R., 26 Mad., 15. 

(9) Minakshisundararn v. Chockalinga, 5 
M. L J. R., 10 ; Lotlikar v. WagU, I. L. R., 
6 Bom., 696. 

(10) Alymatnmmal v. Venkataramnayya, 
(1884) Mad. S D. A., 83; Venkataf'atnamina 
V. Raiuanujasamit I. L. R., 2 Mad.. 312, 
Cliandramina v. Venkataraju, I. L. R , 10 
Mad., 226. 

(11) S 7, Mad Reg. XXIX of 1802, 8. 11 
Dlad Reg. XXV of 1802 ; Kumar asavii v. 
O/T, I. L. R., 20 Mad., 145. 

(12) DarbariY, Deni Rai, I. L. R., 32 Cal., 
1014. 

(13) Jamal v. Jamal, I. L. R., 1 Bom., 633 
Dondsha v. Ismalsha, I. L R , 3 Bom., 72 
Babav Nassaruddtn, I. L. R., 18 Bom., 103 
Dharamadas v. Hafasji, I. L. R., 19 Bom., 
260. 

(14) Ramkumar v. Ram Netvaj, I. L. 
B., 31 Cal., 1021 (1023). 
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188. Enft^nchisement of service Inam.— As observed before, a 
service inam is held subject to the conditions which form the consideration for 
its continuance. But such inam mav be enfranchised, the effect of which 
would then be to convert it into ordinary property subject to the payment of 
rent, but not to a regrant upon resumption. (0 The occupant will then be con- 
sidered to take the estate not as his self- acquisition, but in continuation of the 
former title,^2) and this is so even where the enfranchisement is in favour of 
one member of a joint family and the title deed is granted to him. (3) The en- 
franchisement is merely a release of the reversionary rights of the crown and of 
the obligation of service and does not alter the incidents of the estate either in 
regard to its mode of descent or partibility. 

199. This section, after enunciating a general proposition as to the 
transferability of all kinds of property, enumerates nine excentions of common 
occurrence where property cannot be transferred. These are most imoortant 
exceptions though they are not exhaustive, as they do not include untransferable 
property under “ other laws. ” 


200. The chance of an heir-apparent. — With this clause may be 
Clause (a) compared section 60 (^) of the Code of Civil Procedure W 

which excludes from liability to attachment or sale in execu- 
tion of a decree “an expectancy of succession by survivorship or other merely 
contingent or possible right or interest. The clause is nob artistically worded, 
but it was no doubt enacted to strive at transfers of a mere possibility or expect- 
ancy not coupled with any interest or growing out of any existing property. It 
could not, for example, strive at agreements by expectant heirs, such as an agree- 
ment to divide a particular property in a certain way on the happening of a parti- 
cular contingency.!^) The legislature prohibbs certain transfers either out of 
policy or because it has in view the benefit of particular individuals. In the 
former case the transfer is void, the prohibition being construed literally and 
strictly, whereas in the latter cise it would bo open to the persons benefited to 
waive the benefit, introduced in their favour, and on such waiver, the trans- 
fer would be given effect to, !'^) The prohibition of this clause is of the former 
kind, being based on principles of public policy, so tliat it could not be waived 
by consent of the pirtv affected by the transfer nor conli the Court give effect 
to the consent oven though it may have passed a decree thereupon, as it was 
observed in a case : “ Any terms of a contract which are opposed to public policy 
are invalid and will not be enforced by the courts. So far as the decree 
embodied unlawful terms of a compromise it is inoperative and will not be 
en forced. 


201. In England an agreement, in marriage articles to convey to the hus- 
band a third part of what shall come to the father of the 
wife on he death of his father, is good, and equity will 


English Law. 


(1) Oiuinaiyan v. Kama^chi, I. L. R., 26 
Mad.. S'VJ (847); followed Ihngala v. Bom- 
iiLxrcddipalh, I. L. R , 30 Mad., 434, P. B. 

(2) Yanumula (ijlri Haja) v. Yanumida 
(Sri Raja), 13 M.LA., 333. 

(3) Ounnaiijan v. Kaniakchi, I. L. R., 26 
Mad , 339 (349) ; followed in Pmgala v. Bom- 
inireddipalli, I. L, R., 30 Mad., 434, F. B. 

(4) Act V of 1908 ; 8. 266 (A^, Act XIV of 
1882. 

(5) Umesh Chunder v. Zahur Fatima^ I.L. 
R., 18 Cal., 164 (177), P. C. 

(6) Ram Nirunjan y,Prayag Singh, I.L.B. , 


8 Gal., 138; NasiriU Haq v. Fayzul Rahman, 
8 A. li, J. R., 275 (279) ; Kanti Chandra v. 
Ah Nabi, I. L. R., 33 All., 414. 

(7) Roja of Vizianagram v. Daniivada, I. 
L. R., 28 Mad., 84 (86). 

(8) Lakslimanusivami v. Rangamma, I. L. 
R., 2G Mad , 31 (33) ; Nagappa v. Venkat 
Ran, I. Ij. R , 24 Mad., 266 ; Raja of Vtzia- 
naqr(ti}i v. Dantivada, I. L. R., 25 Mad., 84 
(86) ; Ramasami v. Ramasami, I. L. R., 30 
Mad., 255 (263) ; Olati Pulliah v. E, Varada’ 
rajalUi 18 M.L.j., 469. 
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compel an execution. (1) Similarly the assignment for value of the expjebtanoy 
of an heir-at-law, or of the donee under a will have been enforced, and 
in one case sale of the reversionary interest was upheld : * The so-called heir 

voluntarily sells his reversionary right on his succeeding to the property ; if he 
does so, a court of equity will compel him to fulfil his contract. A mere 
spes successionis does not, however, fall within the covenant to settle after- 
acquired * property.!®) The rule observed in England until the passing of a 
Victorian Statute (®) that specific performance of an agreement to sell a rever- 
sionary interest should not be decreed where the purchase -money was less than 
the market value of reversion is, however, held not to be the rule in India. !7) 
Where a transfer of future ijroperty is void under the Act, it may still take 
efifect as a contract of which the court would enforce specific performance. The 
subject has been already adequately dealt with before (§ 166), and to which 
reference may be made for fuller information. 

202 . A chance of succession is nothing more than a hope of succession 
Spes Successionis successionis) and cannot be transferred. This is based 

upon the assumption that the heir- apparent’s or heir- 
presumptive’s chance of succession is a mere contingency and not ‘‘ property ” 
within the meaning of the Act. Tho term “ heir-apparent ” in the clause 
is evidently borrowed from the Mnglish law according to which the maxim is 
nemo cst hvercs viocntis ; !^) for in a country wliere coparcenary interests are 
rare no son can predicate of himself that he would surely succeed to his 
ancestor’s estate. All that ho could say is that he is the heir-apparent and 
might become the heir on the death of iiis ancestor if the latter has not, in the 
meantime, disposed of the estate by will or otherwise. Therefore, if an estate 
bo made to A for life, and the remainder over to the heirs of By and A dies 
before By the remainder is at an end : for, during B's life, he has no heir : but 
if B dies first, tho remainder then immediately vests in his heir, who will bo 
entitled to tho land on the death of It would thus be seen how clearly 

tho two terms are contradistinguished in tlie English law of real property, 
though in the case of a will a greater laxity of interpretation is permitted, so 
that if there bo sufficient on the will to show that by the word “ heir ” the 
testator meant heir-appareiYt, it is so construed ; and in which case the popular 
sense prevails against tho technical. Hence, if a devise be made to A for 
life, remainder to the heirs of the body of By so long as B shall live, an estate 
pur autre vie being given, and tho ancestor being cestui (jue vzo, the rule oI law 
would plainly bo excluded. In its normal legal sense, however, the term means 
a person whose right of inheritance is indefeasible, provided he outlives the ances- 
tor ; as the eldest son, who must bv the course of the common law be the heir 
to his father on his death. (12) Tho heir-apparent must be distinguished from 


(1) Hobson V. Ttvcor, 2 P. Wms., 191 ; 

Floirer v. BnlleVy L. R., 15 Ch. D., 665; 

Ilinde v Blal e, 3 Beav., 234. 

(2) Hobson v. Trccoj , 2 P. Wms , 191 ; cf. 
RamcJiandra v. Dliannoy 7 B. L. K. , .345. 

(3) Hinde v. Blake, 3 Beav., 235; Flower 
V. BulleVy 15 Ch. D., 665. 

(4) Rannchandra v. Dharmo, 7 B. L. R., 
345,_27cr Phear, J. 

(5) In re Simpsoriy [1904] 1 Ch., 1 (10). 

(6) Stat. 31 Viet., C. 4. 

(7) Qitahaiv, Balaji, I Li.R., 17 Bom., 232. 

(8) Ramcha'ndra v, Dharmo, 7 B. L. R., 
341, F. B. ; Pranputte v. Lalla Futteh Baha- 


cltjor, 2 Ha;> , 608 ; Carlcton v, heightoriy 3 
1\Igv.. 671 ; In re Parsons, 45 Oh. D., 61. In 
Suiusuddin v. Abdul, 8 Bom. Ij.R., 781 (785), 
Jenkius, C. J., said with reference to this 
clause: “But this exception cannot bo by 
re.ison of the future character of this chance; 
it must be becau'^e it was thought undesirable 
that it should be capable of transfer.” 

(9) Co. liitt. 8. No one is the heir of a 
living person.” 

(10) Doe V. Perratty 10 Bing., 207. 

(11) Doe V. Perratty 10 Bing., 207 ; Egerton 
V. Earl BrovmloWy 4 H. Ij. C., 108. 

(12) 3 Prest. Alest., 6. 


Sr 
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the heir-presumptive, which means a person who would be the hair if the 
ancestor should die immediately, but whose right of inheritance may be defeatj- 
ed by the contingency of some nearer heir being born ; as a brother or a nephew^ 
whose presumptive succession may be destroyed by the birth of a child ; or a 
daughter, whose present hopes may be hereafter out off by the birth of a son.(l) 

In Hindu Law, the term could only have but limited applications as 
denoting a person who would succeed to the self-acquired property of bis father* 
or to an impartible estate ; ^2) for in the ancestral property he has a vested right 
by his very birth and he is a co-parcener thbreof with his father to whom he is 
bound to succeed. But the term would be more appropriate no the Mahommedan 
law, where there is no distinction between ancestral and self-acquired property, 
the owner for the time being having absolute dominion over all property over 
which he exercises unfettered power of disposition during his lifetime ; and it 
is only on his death that the right ofheirshin accrues. (3) But the phrase as used 
here is unfortunate and can hardly bo said to embrace all cases to which it 
evidently relates. And it was clearly misunderstood in a Calcutta case in 
which it was said that the term “ is very rarely used except with regard to the 
heir of thq throne,” which is undoubtedly incorrect. (S) 

It will be noted that the clause is confined to limiting the alienable interest 
of the rights of an heir or successor, since the other possibility if prohibits the 
transfer must be of a “ like nature ” that is ejnsdem generis with the chance 
of the heir-apparent and a legatee. In the latter case the legatee need not even 
be a relation of the testator, for that makes no difference to the case. What is 
intended is that law would not permit the transfer of an expectancy so remote, 
as in the two oases illustrated, as to bo more a “ chance ” than a definable 
interest in property. Its transfer, if permitted, would be no more than hazard- 
ous gambling in an uncertainty of which neither the transferrer not the trans- 
feree can know anything. Such a case would, for instance, arise where an 
agreement is made by an expectant heir with reference to property which he 
hopes to get after liis adoption, and in which case the interest has been held to 
be too remote to amount to anything more than a “ mere possibility” the 
transfer of which is repugnant l)oth to Hindu Law and the clause under 
notice. But the expectancy of a Hindu or Mahommedan heir is 
neither so remote nor so contingent as of a person expecting to be adopted 
and then expecting to inherit a fortune. But it is nevertheless no more than 
a chance, but whether it amounts to a “ mere possibility ” within the meaning 
of the clause will be presently considered. 


(1) Brahmadeo v. JIarjan Sir-qh, I. L. R., 
26 Cal., 778. 

(2) Lalifeshwar Singh v. Bameshwar 
Singh, I.L.R.. 36 Cal , 481. 

(3) Hasan AH V. Nazo, I. L. R., 11 All., 
456; Abdoolw. Goolam/l. L. R., 30 Bom., 
304 (316, S17), 1751). So the interest of the 
heir during the lifetime of his predecessor is 
a mere s;pes successionis and cannot be trans- 
ferred ; Shamsuddin v. Abdul Eosein, 8 
Bom. L. R., 252 (266), O, A., I. L. R., 31 
Bom. 165 (174). 

(4) Brahmadeo v. Harjan Singhs I. L. R., 
26 Cal., 778 (779, 780). ' 

(5) Per Maclean, O.J., and Banerji, J., in 
Nundkishore v. Banee Rartit I-L.R., 29 Cal., 


355 (358) ; explaining Brahmadeo v. Harjan 
Singh, I. L. R., 25 Cal., 778, as overruled by 
Sham Sundar v. Achan Kunwar, I.L.R., 21 
All., 71, P. C. The term hcir-aj^parent is 
quite commonly upcd in the English law. 
See Will’s R. P. (18th Ed.), 83. 

(6) Sita Bam v. Harihar, 12 Bom. L. R., 
910 (919, 920) ; Sham Sunder Lai v. Achan 
Kunirar, I.L.R., 21 All., 71, P.C. ; Shamsud- 
din V. Abdul Hosein, I.L.R., 31 Bom. 165 
(174). 

(7) Kanti Chandra V, Ali Nabi, I. L. R., 
38 All., 414. 

(8) Nasrid Hag v. Fyazul Rahman, 8 
A.L.J.R.. 275, 
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203. The clause bears no analogy to the present law of England relating 
to the transferability of contingent remainders and exeou- 
interests. Before the Eeal Property Aot,(0 l|0wever. 
such interests were regarded as a mere possibility and were 
thus inalienable and could not be conveyed by deed, though they might have been 
released, but since 1845, they may now bo disposed of by deed like any other dis- 
posable property. But even now a contingent remainder is no estate : it is merely 
an expectancy, 12) although its alienation is permitted. But in this country the 
chance of an expectant heir are declared to be inalienable.!^) And similarly the 
interest of Hindu reversioner expectant upon the death of a Hindu female can- 
not be validly mortgaged or otherwise transferred by the reversioner. In an 
earlier case, however, the contrary view was adopted by a divisional Bench of 
the Calcutta High Court, who observed : “ It can scarcely be said that the 

right of a Hindu reversioner is a mere possibility. It is an interest contingent 
upon the reversioner surviving the widow, and also upon the non-intervention 
of a full-heir. This is a contingency dependent upon no man’s will, but upon 
the happening of uncertain events. It is an interest which is capable of being 
protected by the court. ”(5) But it cannot be denied that the interest is no 
more than only a spcs succcssionis, an expectancy of succession by survivorship 
which is declared to be inalienable. The view of the divisional Bench is unten- 
able and has been held to have been impliedly overruled by the Privy Councilll^) 
who have applied the rule to mortgages executed before the Act, and which 
extends its operation to transfers independently of the Act.C^) Indeed, the 
principle embodied in the clause had long been recognized as the law applicable 
to Hindus. (8) On the same principle an uncertain right in unascertained pro- 
perty cannot bo transferred, as, for example, a life-interest in the residue of the 
real and personal property of a testator after payment of all the charges and 
after a full administration had taken place of the assets for the purpose of 
discharging the several dispositions. But in England possibilities and expect- 
ancies are all said to be assignable in equity for value, (^0) though they cannot 
be assigned without valuable consideration.(l^) In this respect the rule here 
enacted is different, since Indian law recognizes no distinction between law and 
equity, and the transfer pnce prohibited cannot be legalized by any rule to 

equity or equitable considerations. (^2) 

(1) (1845), 8 & 9 Viet., G. 106, S. 6. 29 Cal., 365 (369; ; in which the contrary view 

(2i Will’s R. P. (18th Ed.), 344, 377. of tho P. C. m Sham Suvdarv, Achan Kun- 

(3) Bahadur Singh v. Mohar Singh, I. L. war, I.L, R., 21 All,, 71, P. C., was followed. 
R., 24 All.. 94 (107;, P. C.; Hargawan v. Baij- (7) Nundkishore v. Ranee Ram, I. L. R., 
naih,^2k\\ Manicramy. Ramahnqa^ 29 Cal., 365, explaining Sham Sundar v. 

29 Mad., 120 (121) ; Dhoorjeti v. Venkaya, .30 Achan Kunwar, 1. L. R., 21 All., 71. P. C. 
Mad., 201 (202) ; Sooraparaju v. Veerabha- The same view was taken in Ramchandra 
dradu, 30 Mad., 486 (492); Srigobind v. v. Dharmo, 7B.L. R., 341, F. B. ; following 

Balbhaddar, 10 0. C. 277; Jaganvath v. v. Tacoor Doss, 2 I- J. (N.S.), 277 ; 

Dibbs, 6 A.L.J., 49 (50) ; Bhagan v. Mannu, Koraj Kunwar v. Komal Kunwar, 6 W. R., 
13 I. C. 495 (497). 334; overruling Quarcari\, Radha^ 7 B.L.R., 

(4) ShamSundar V . Achan Kunwar, I.L.R., 43. note, 

21 All., 71, P. C. ; followed and explained in (8) Achhan Kuarv, Thakur Das, I.L. R., 
Nundkish re Ranee Ram, 1 L R., 29 Cal., 17 All., 126 (134); Bao Riralal v. Oulab 

355 ; Anandi Bat v. Rajaram, I. L. R., 22 Singh, 10 C. L. R., 1 (3). 

Bom., 986; Babu v. Ramoji, I. L. R., 21 (9) Tlo/caiv.Be^Zar, 6 M.LA., 510 (623). 

Bom., 319; Shamsuddin v. Abdul Hosein, (10) Tailby v. Official Receiver, 13 App. 

I.L.R., 31 Bom., 165 [113, \1^)\ Narasimham Gas., 623 (643); followed in In re Ellen- 

V. Madnvarayulu, 13 M. L. J. R., 323; borough, [1903] 1 Ch , 697 (700). 

Afanicrawv. RowaZiw<7a, I.L. R., 29 Mad., 120. (11) In re Ellenborough, [1903] 1 Ch., 697 

(6) Brahmadeo v. tiarjan Singh, I.L. R., (700). 

25 Cal., 778 (780). (12) Shamsuddin v, Abdul Eosein, ’I.L.B., 

(6) Nundkishore v. Ranee Ram, I. L. R., 31 Bom. 165 (173). 
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204. The question of validity of alienation of an undivided share hy a 
co-parcener under the Mitakshara law is, in view of the 
saving clause enacted in section 2 (d) not a question for 
decision under this clause, but one which must be answer- 
ed with reference to Hindu law, which contains the following text : “ Even 
a single individual may conclude a donation, mortgage, or sale of im- 
moveable property during a season of distress, for the sake of the family, and 
specially for pious purposes. ”(*) Literally construed, this text would confine 

the power only to the case of legal necessity. But the courts have been loath 
to restrict it within those narrow limits. They regarded the question from 
a different stand-point, distinguishing a voluntary from an involuntary alien- 
ation. As regards the latter it was felt to be inequitable that the creditor of a 
Hindu co-parcener should not have available for the satisfaction of his debt the 
interest of his debtor in the joint property , and consequently, on the principle 
that “ equity would require redress to be afforded to the purchaser by enforc- 
ing particion of the whole or of a suflScient portion of it, so as to make 
amends to the purchaser out of the vendor's share." distinction was 

recognized by the Privy Council in the leading case which reviewed the leading 
authorities on the subject and held that an execution-creditor of an undivided 
co-parcener was entitled to seize the co-parcenary interest of his debtor which he 
could sell even after his debtor's death. (3) But this left the question of the 
effect of a voluntary alienation still open, and upon it decisions of the courts are 
by no means unanimous or consistent. In Bengal, however, such a right has 
been always denied, and, according to the decisions of that court, it would be as 
true under Hindu law as under this clause that a co-parcenary interest in a 
Mitakshara family is a “ mere possibility " and cannot therefore be aliened. It 
is conceded there that he may alienate his share if it has been partitioned (^) 
or if the alienation is assented to by the other co-parceners. (5) But has he 
equally a right to dispose of his undivided share in the joint family*? On this 
question the current of decisions in Bengal is, as observed before, entirely in 
favour of the view that a member of a joint Hindu family has no authority, 
without the consent of his co-sharers, to .transfer his undivided share in a 
portion of the joint family property, in order to raise money on his own account, 
and not for the benefitkof the family. (^1 In support of this view it was said 


(1) Mitakshara I, S. I. 27, 28. 

(2) Strange Hiu<1u Liavv, 349, 350, Suraj 
Bansi v. Shea Pershad, I. L. R,, 5 Gal., 148 
(166). P. C. 

(.3) Suraj 13 ansi v. Shea T'ershad, I.L.R., 
6 Cal., 148 (174), P. G.; Deend yal v. Jwjdecp 
Narain, I.L.R , 3 Cal., 198 (206, 207), P.O., 
citing Nugender Chunder v. Sriniutty Eainu- 
nee, 11 M I. A , 241 ; Baijun v. J3rij 
Bhookun, I. L. R., 1 Cal., 133, P G. ; Vira- 
svami v. Ayyasvami, 1 M. H. C. R., 471 ; 
Palanivelappa v. Mannar u, 2 M. 11. C. R., 
416; Qundo v Ramhhat, 1 B. H. 0. R,, 39 ; 
Damodkar V. Damodkar, 1 B. H. C. R., 1823. 
To the same effect, Jallidhnr v. Ram Lall, 
I. L. R., 4 Cal., 723; Rai Narain v. Noionit 
Lalt I L. R., 4 Gal., 809 ; Udaramv. Ranee, 
11 B. H. 0. R., 76; Mahabalaya v. 

Tmiaya, 12 B. H. C. R. 138; Qirdharee v. 
Kantoo, 22 W.R., 66 ; Kalce v. Cfwirun, 22 
W. R., 214 ; Spud Tufussool Hossein v. 
Raghumatte, 14 M. I.A., 40. 
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(4) Jallidar v. Rata Ball, I. L. R., 4 Gal., 
723 ; actual partitica is not necessary, a 
family arrangement is sufficient. Madho 
Pardiad v.Mehrban, I L.R.,18 Gal. ,157, P.C. 

(5) Sadabart v. Foolbash, 3 B.L.R., 31, 
P.B., explained in Dccndyal v. Jugdeep, I.L. 
R„ 3 Cal , 198 (206. 207i,' P.C. 

(6) Sadabart v Foolbash, 3 B. L. R., 31 

F. B., following Cosserat v. Sudabart, 3 W. 
R.,210; Niindram v. Kaskee, (1822) 3 Sel. 
Rep., 232; Sheo Skiiru v. Skco Sahoy, (1826) 
4 Sel. Rep , 158 ; Jeivan Ball v. Ram Oobind^ 
6 Sel. Rep., 163 ; SJico Shurnv. Jumtin Ball, 
6 Sel. Rep., 176; Roopna v. Roy Reotee, 
(1853) S D. A., ; Joynarain V. Roskun, 

2 S.D.A.N.W.P., 162; Miiak Ch I, S.I. v. 30; 
Appovicrv. Rama, 11 M.T.A., 67, in which 
the position of a co-parcener is explained. 
Collector w.Hurdai Narain. I L.R ,5 Cal. ,425. 
Chunder v. Hurbuna, I L.R., 16 Cal., 137 ; 
Madhov, Meharban, 18 Cal. 157, P.C ; 

Parsidh Narain v. Jankising, 7 O.L.J., 644. 
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that since no individual member of an undivided family can predicate of the joint 
and undivided property that he has a certain definite share, since the shares to 
which the members would be entitled on partition are constantly varying by 
births, deaths and marriages, he could not convey away his share without the 
consent of the other co-parceners. “ If he could do so, he would have the power 
by his own will, without resorting to partition the only means known to the 
law for. the purpose, to exclude from participation in the portion conveyed away 
those who, by subsequent birth, would become members of the joint family^ 
and entitled to shares upon partition.** (J) This view has been assented to in 
Allahabad, *2) Oudh (3) and the Punjab (4) though it has not been adopted in 
Madras, (®) Bombay (3) and the Central Provinces^"^) where the right of one mem- 
ber to convey away his share in a joint estate without the concurrence of his 
co-parceners, if fora valuable consideration, has been affirmed. And in noticing 
the objection raised by tlie Bengal Court, the Madras Court observed that if it 
is contended that the co-parcener cannot convey away a si^ecific share, the 
argument is, of course, valid. But “ the person in whose favour a convey- 
ance is made of a co-parcener’s interest takes what may, on a partition, be 
found to bo the interest of the co-parcener. What he so takes, at the 
moment of taking and until ascertained and severed, subject to the same 
fluctuations as it would be subject to, if it continued to subsist as the interest 
of the CO- parcener.” 1®) The same view has been taken in Bombay, in 
which it was held that tho transferee raav maintain a suit for partition, and 
thus obtain the share wiiich he has purchased. The share of a co-parcencer in 


(1) Per Peacock, C.J., in Sralahm t v. 
hash, 3 B. L. R., 31 (44). F.B- 

(2) Balqobind Das v. Nnrain L'rl. I.L.R. 
35 All. ,339, P.C.; Chandab Kishote \ Pavipat, 
I.L.R., 16 All.*, 369 ; JamnaPrasad\, Jaqdeo, 
1 I.C., 83 ; Chandia Deo v Matx Prasad, 
I.L.R..31 All., 176, P B ; Kaliv.Na^vab, I.L. 
R., 31 All., 607; Tulsht Ravi wBabu, I.L.R , 
33 All.. 654 ; Baran Deo v. Rup Naraiiif 11 
1. C., 654. But if one co-parcencr has alicuac- 
fcd, he could not object to alienation by 
another, Gauraj v Sheoaar, T. L. R., 2 All., 
89S. 

(3) Syed lltifab Savu'al Sinqh, lOO.C., 
289 ; Bngnnnah v. Chnndi, 14 O.C., 295. 

(4) ML Zahro v Lallu, (1879) P.R.,No. 21; 
Banke Rat v. Madho Ram, (1883) P.R., No. 
133, transfer not void but only voidable by 
tho other co-parceners ; Kahn Chavd v. 
Surb Dial (lh88) P.R , No. 109; Dharam 
Chand v. Mt Kami Devi, (1893) P.R., No. 6; 
Nanak Chand v, ML Dayan (1894) P.R,, No. 
103, Piare v. Ram, 11 1 C., 453. 

(5) Virasvami V. Ayyasvann, 1 M. H. C. 
R , 471 ; Palanivclappaw Mannavu, 2 M. H. 
C.R.. 416; Peddainntiinlatij v. Timma, 2 M. 
H.C.Rt, 270 ; Jinyacharhi v. Vcnknlaravia- 
niah, 4 M.H.C.R., 60 ; Pcddaiia v. Raiualin- 
gama, I. L. R., 11 Mad., 406 (in which a co- 
sbarer renounced his share in favour of ano- 
ther. But no such right cf alienation exists 
under Malabar law which allows no partition; 
Byari v. Puitatina, I L.R., 14 Mad., 38. 

(6) Gundo V. Ravibhat, 1 B.H.O.R., 89; 
Damodliar v. Damodhar, ib>, 182 ; assumed 


in Doddappi v. Sonappa, 8 Bom. L. R., 551. 

(7) Noqho Nath v. Mohrh, (1881) Sel. C. 
No. 90; Jhna Piijari v,Biraj Mohan, 3 C.P.L. 
R , 126 ; Raw Pershnd v. Deo Karan, G C.P. 
L.R.,60; Muhutul Raniv.Ravi Ratan,2 N L. 
R., 52. 

bS) Vttlav. Yamenainma, 8 M H.O.R., G, 
F.B. The light of the execution- purchaser 
to partition i.s affirmed by the Privy Council 
in Dcendyal v. Jagdeep, I.L.R. , 3 Cal., 198 
(209). P.C. Peddofinnthulatu v. N, Tiinma, 
2 M.H.C.R , 270; Palmrelappa v. Mannaru, 
2 M.ll.C.K., 416; Ragacharlu v. Venkaia- 
4 M.H.C.R., 60; Vcnkatachella v. 
Ghennaiya, 5 M.H.C.R, 166; Vttlav, Yavien^ 
aw. iia, 8 M.H.C.R., 6, F B.; Krishnasami v. 
Rq/aqopala, I.L R., 18 Mad., 73 (84); Naroppa 
v. Rangasaini, I.L R , 23 Mad , 89 (91) ; 
Ayyagari V. Ayyaqari, I.L.R., 25 Mad,, 690’ 
F.B.; Rottalav. Pullicat I.L.R., 

27 Mad , 102. 

(9) Vasudev v. Venkatesh, 10 B. H. C. R., 
139 (156), following Sadasew v. JJapooji, 4 
Morris S. D. A, R . 145 ; Jinmn v. Ounnoo, 
9 Harr. S.D.A.R , 555: Gundo v Eambhat, 1 

B. H C. R.. 39; Damodhar v. Damodhar ^ 
ih.. 182 ; Tukaram v. Ramchandra, 6 B. H. 

C. R., 247 ; Moccundass v. Ounpatrao, Per- 
ry’s Or. Ca., 143, and other cases cited by 
C. J., Westropp. at pp. 167-162; followed in 
Fakirappa v. Chanapa, 10 B. H. C. B„ 
162, F. B. ; Rangnyana v. Qanapahhatta, I, 
L. R., 15 Bom.i 673. This view presents 
practical difficulties. The debtor may have 
mortgaged his share which at the time of the 
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an undivided Hindu family was in one case described by the Privy Council as 
property specific, existing and definite, ’*(^) but in a later case when the conflict 
between the High Courts was more directly brought to the notice of the same 
Board, their Lordships reviewed the whole law on the subject, but held that,, 
as the question before them was as regards execution -sale, they preferred 
not to pronounce their opinion on the question of the rights acquired by 
voluntary alienations, (2) which, they remarked, stood on a different footing. W 
The Bombay and Madras Courts are thus still in conflict with the Courts of 
Bengal and United Provinces. 

206. But the divergence between the two views is, in view of the limi- 
tations admitted by the one and equities enforced by the 
materia”^* other, practically eliminated. For, in accordance with the 

view of which the Bombay Courts are the chief exponents, 
an undivided co-parcener can only alienate his share for valuable consideration. 
He cannot make a gift of it or dispose of it by will.f4) And the Bengal Courts, 
while refusing the right of alienation admit that an alienee for valuable consi- 
deration has the right to compel his alienor to force a partition with a view to 
ascertain his share and to realize it for his benefit. “ He obtained their 
(creditors’) money by representing that he had a power to charge the joint 
family property, which he knew at the time he did not possess ; he is therefore 
at least bound to make good to them that representatton, so far as he can, by 
the exerciso of such proprietary right over the same property as he individually 
possesses. But it is conceived that the rule would be inapplicable where the 
creditor had(^l notice of the nature of the property he was taking, or where, on 
account of some disability, a partition-suit would be barred. If) The right to 
question an improper alienation is the personal right of a co-parcener which does 
not survive him.W 


Sint may have increased or decreased. What 
is then the creditor to take ? If his share has 
decreased tlie creditor gets no more ^It^nqa- 
sanii V. Knalinaijftn, I. L. R , 14 Mad., 408), 
but what will he got if his debtor’s share has 
wholly lapsed by survivorship and partition 
has become impossible. See Madho v. 
Mehnrba,}i, I. L. R., 18 Cal , 157, P. C., 
where the nephew succeeding to his uncle’s 
estate was held not bound by an cnforcible 
equity against the interest of the latter ; cf. 
also Surnj Bunsi v. SItco PcrsJiad, I. L. R., 
5 Cal , 148, P.C. 

(1) Per Janies, L. J.,in Syed Tuffuzzool v. 
Biighoonalh, 14 40, cited Wes- 

tropp, C. J., in Vasudtv v. Vcnlcatcfih, 15 B, 
H. C. R., 139 (154). 

(5i) Deendyal v. Jugdceii, I.Li.R., 3 Cal., 
198 (‘209;, P.C. ; citing Sadabaitv. Foolbash, 
8B.L.R .31, F.B., O.A . I.L.R., 1 Cal., 228, 
P,0., animadverting on Maliabcer v liaviyud, 
12 B. L. R., 90 (94), wherein it was assumed 
that a title acquired by means of an execution- 
sale stood on DO higher ground than one 
founded on a voluntary alienation (ib) , p. 
209). 

(8) But, however nice the distinction be- 
tween the rights of a purchaser under a volun- 
tary conveyance and those of a purchaser 
under an execution sale may be, it is clear 


that the distinction may, and in somo cases 
does, exist between them. It is sufficient to 
instance the so’zuro and sale of a share in a 
trading partnership at I lie* suit of a separate 
creditor of one of the partners. The partner 
could not himself have sold his share so as to 
introduce a stranger into the firm without 
the consf nn of his co-partners, but the pur- 
chaser at the cxecution-sale acquires the in- 
terest sold, with the right to have the part- 
nership account taken in order to ascertain 
and realize its value'’ — Deendyal v. Jugdeepy 
I. Tj. R., 3 Cal., 198 (200», P. 0. 

(1) (iangabai v Rnmaniia, 3 B. H. Cf. B. 
60; Tuharam v. Baniachandra, 6 B.H.C.R. 
2499; v. Venkntesh, 10 B. H. C. R. 

139 (157) ; Udaram v. Ranee j 11 B.H.C.R. 
76 ; Vrandnrandas v. Jamuna, 12 B.H.C.R. 
229; Knlnv, Bnsu, I.L.R., 19 Bom., 803; 
cf. Lukshmnn v. Rainachandra^ I. L. R., 5 
Bom., 48. P. C. 

(5) Mahabecr v. Ramyad, 12 B. L. R., 90 
(97) ; Jamuna v. Oanga, I.L.R., 19 Cal., 401. 

(6) Rnnt Tuhulv. Biseswar^ 16 B. L. R., 
208, P. C. 

(7) Bam Sahyev. Lalla Laljee, I.L.R., 8 
Cal., 149; Rain Soonder v. Rani Sahye^ %b,, 
919. 

(8) Padareth v. Raja Ravi, I. L. B., 4 All., 
236, 
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The difference of opinion, then, counts for very little except in the applica- 
tion of the equitable doctrine, which would depend upon the view taken in 
each case.^0 Such a case arose where two Hindu brothers on the death of their 
third divided brother entered into an agreement as to the mode of division of 
their deceased brocher’s pronerty on the death of his widow, and which was up- 
held or\ the ground that there was no transfer to pass any interest in the pro- 
perty and that the agreement could not be held to be void under this clause. (2) 
It was, indeed, a case of family arrangement which the Courts uphold as 
contracts necessary for the peace of families, and which were never intended to 
be affected by the rule. 

206. Expectancy of Mahomedan Heir. — The general principles 
of Mahomedan law are in harmony with this clause. The right to inherit a 
person is nob property according to Mahomedan Jaw, and cannot therefore be 
validly transferred. A mere spes s^iccessionu is unknown to and not recog- 
nized by the Mahomedan law.(^l But such a possibility must be distinguished 
from an estate defined though defeasible upon the happening of a contingency. 
So where in a settlement by Mahomedan on his wife, by which he con- 
voyed his lands to her on condition that if she had a child by him, the 
grant should be taken as mukarari, but that if he should have no 
child by her, his two sons by another wife should each have an estate therein, 
it was held that the sons took a dotinite interest, of the nature of what would 
be called in Bnglish law a vested remainder, subject to its being displaced by 
the event of there being a son by the wife named, and that such an interest 
was not a mere expectancy. '5) So the creation of life-interest is allowed 
amongst Sliiahs. Consequently, during the period of life interest the deferred 
interest may be alienated provided that there is no interference with the parti- 
cular estate. 

207. In some cases the courts have drawn a lino between transfers in 
preesenti and agreements to transfer such a possibility, holding that while the 
former are void the latter are “ not void because they happen to he made at a 
time when the interest of the executmt is merely one in expectancy and the 
courts in England as well as in this country have enforced them on the 
ground that the executant is bound in foro conscientice to make good his promise 
when be obtains an estate in possession ” This appears to be the trend of 
thought of the court in another case.t^) But as has been before observed, this 
is not the standpoint of the rules which is grounded on policy ; moreover, it is 
difficult to see why a mere change in the form of conveyance should render a 
transaction legal though it is doubtlessly less obnoxious than an out and out 
transfer. 

208. The chance of Legacy : — There can be no transfer of an ex- 
pectant interest in property. As such, tlie bequest of a legacy is a mere chance 

(1) Decndyal v. Jugdeep, I. L. R., 3 Cal., 742 (750). 

19S, P. C. ( 5 ) Urties Chander v. Zuhnr I.L. 

(2) Sooraparajit v. Veerabhadrndu, 17 M. R., 18 Cal., 364 (176, 177), P.C. 

L.J.R., 505. (6) Banco Begum v. Mir Abed Ali, 9 Bom. 

(S) Skajusuddin v. Abdul, I. L. R., 31 L,R., 1162, following Chunder w, Mt* 

Bom., 165 ; Abdul Busen v. Goolavi, 7 Bom, Zahoor Fatima, I.L.R., 18 Cal., 164, P.C. 

L. R., 742 (760) ; liehati Mohan v. Ahmed (7) Oajadhar Singh v. Kaudhaya (Oadh), 
Khan^ 1 I.C., 590 (591); Munshi Fyazul v. 9 I.C.. 243. 

Muhammad, 2 I. C.y 865 {811) \ Mar a7iga7ni\, (8) Sonraparaju v, Veerabhadrudu, 17 M. 

Karupti, 24 26S. L.J.R., 606. 

(4) Abdul Huseii v. Goolam, 7 Bom. L.R., 
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or a possibility which is from its very nature untransferable, for it may bo 
defeated any moment by the testator, or lapse if the legatee does not survive 
the testator.(l) So where in pursuance of a family arrangement made with his 
nephew who was entitled to a moiety of his estate, the testator bequeathed all 
his property to him with full powers of transfer, but without any power to 
interfere with it during his lifetime, providing however that if the testator’s wife 
survived him, the nephew should maintain and obey her, and if he failed to do 
so, she would retain all the property and the document would become null and 
void. On the same date the nephew executed and registered a deed by which 
in consideration of the will he agreed to make no claim to the testator’s pro- 
perty and to obey him and his wife, and that if he failed to comply with this 
condition, he would have no right to the property. 

The interest so created in favour of the nephew was assigned by him to A 
and the testator subsequently transferred portions of the property to his other 
relations, who were all sued by A upon his assignment, but his suit was 
thrown out by two learned Judges one of whom treated the testator’s posses- 
sion as adverse to the nephew from the date of the will, while the other learned 
Judge held the assignment to A invalid under this clause. But it may be 
doubted whether the clause was enacted to invalidate a family settlement of 
that kind. And so it was held in Allahabad that a provision in a family settle- 
ment whereby certain Hindu brothers divided the family property belonging to 
them amongst themselves and agreed that upon the death of any one of them 
without male issue his share should pass to the surviving brothers was neither 
in contravention of Hindu law not obnoxious to the provisions of this clause.C^). 

209. Mere Possibility not transferable : — The foundation of the 
rule here enacted is that a mere possibility is not transferable. It may 
amount to an interest in property but its quantum is so uncertain, variable and 
limited as to pass out of the conception of law. As such the last clause may 
be regarded as laying down the general rule to which the two previous clauses 
furnish apt illustrations, since the chance of an heir, or a legatee in the cases 
assumed is no more than a “ mere possibility liable to bo defeated or destroyed 
any moment and which therefore has neither the stability of existence nor 
ascertainable value which are the main attributes of property. This appears to be 
the view taken by their Lordahins of the Privy Council in a case decided as far 
back as 1856 in which the facts were as follows: A by four deeds conveyed 
certain lands and houses situate near Dacca to his mistress B, after which he 
executed a will appointing his illegitimate son G bis executor and after satisfy- 
ing certain charges thereby created, which would exhaust his whole estate, gave 
C a life-estate in the residue. At the time of /I’s death his creditors bad sued 
"him and on his death they continued their suit making C, A's legal representa- 
tive and obtained a decree against C, without reference to his character as the 
legal representative of A. Execution being sued out the ‘ right, title and in- 
terest ” of C was sold to D for a nominal sum, and which interest having 
become vested in H, the latter sued to eject both C and the testator’s mistress 
J5, and whereupon the character of the interest possessed by G, under A*s will 
came up for adjudication and their Lordships said : ‘ Now, was that an 

interest which could bo sold under an execution issued in the Supreme Court 
against the property of the testator ?.... For, what is the effect of it? The 


(1) S. 92, Indian Suocession Aot (Aot X of 55. 

1865). (3) Isanti Chandra v. AUi-Nahi, I,L R., 33 

(2,1 Prag Dat v. Chote Svngh, (1906) 9 0 C. All., 414 (418). 



142 


TRANSFER OP PROPERTY. 


[ 8 . 6 . 

effect of it is merely this : that there being some uncertain rights in some 
uncertain property in the district or city of Dacca, at a distance from Calcutta, 
it being uncertain whether the property was worth Ea. 1,00,000, or whether the 
interest of the debtor is worth anything ; that prooerby is put up for sale. ...and 
I think it appears here to have been bought for mere nominal sums, it being 
utterly impossible that there could ba any satisfactory means of determining 
the value, or procuring a fair price by the comoebition of purchasers acquainted 
with the value, or capable even of ascertaining the value of the property 

210. But this clause merely prohibits a transfer of a mere possibility. 
Transfer not Con- It i^oes not prohibit a contract for its trarisfer in future. 

tract prohibited. which case a deed intended to operate as a transfer 

in prcBSPMti may still be used as an executory contract, (2) 
of which specific perfonnanca might he enforced in a properly constituted suit 
and subject to the law governing it. Generally speaking, such agreements are 
not void merely because they happen to bo made at a time when the interest 
of the executant is merely one in expectancy, and the Courts in England, as 
well as in this country, have enforced them on the ground that the executant is 
bound in foro conscientioi to make good his promise when he obtains an 
estate in possession. 

211. It has been stated before that the transfer by the Hindu reversioner 
of his reversionary interest expectant on the determination of the life estate is 
no more than a mere chance of succession, the transfer of which is prohibited 
by law. But there is nothing in the clause to prohibit release by the reversioner 
of his interest in favour of the Hindu widow and in which case the transaction 
would be upheld. So where a Hindu widow sued her reversioner for a declara- 
tion of her absolute ownership under the terms of her husband’s will, but the 
suit was compromised by the reversioner having executed a deed releasing his 
claim if any in favour of the widow whereupon the latter withdrew from the suit 
it was held that the transaction was nob a transfer within the meaning of this 
clause and that it could not be condemned on that account. (4) 

212. Right of Re-entry.— This clause refers to a right which as 

Clause (b) between landlord and tenant tho former possesses against 

the latter. A right of re-entry may arise in any of the cases 
enumerated in section 111 in addition to which a covenant for re-entry may be 
for non-payment of renb^*^! or rates, or for committing waste, or for subletting 
in breach of the covenant or for any other conditions annexed to the term. 
They are to be construed, like other contracts, according to the real intention of 
the parties and invariably in accordance with their liberal construction. On 
breach of the covenant the lessor, and not the lessee has the option to deter- 
mine the lease. Jc has been in some cases laid down that the proviso for re- 
entry applies only to the breach of an affirmative and not to the breach of a 
negative covenant, i®) But the same covenant may be expressed in the affirma- 


(1) Bccbce Tokai v. Davod Mullick^ 6 M. 
LA.. 610 (623, 624). 

(2) Rajah Sahib Pershad v. Durga Per- 
saudf 12 M.I.A., 28G ; Ranee B hobo Soondree 
V. Issur Chunder, 11 B.L.R., 36, P.U. ; Kali 
Das V. Kanhaya, I.L.R. 11 Cal., 121, P.C.; 
Mohendra Nath v. Kali Proshad, I.L.R., 30 
Cal., 265 (274. 276). 


(3) Gur Das v. Garul Dhyj, 9 1. C., 241(244). 

(4) Olati Pulliah v. E. Varadarajulu, 18 

469. 

(5) Vaguramw» Rangayyangar, I.L.R., 16 
Mad., 125. 

(6) Per Channel, B., in West v- Doth, 39 
L. J. (Q.B.), 190 ; Doc d, Palk v. Marchetti, 1 
B. & Ad.. 715. 
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tive as well as in the negative, and the rule is therefore irianit'estly misleading. 
As Blackburn, J., said : “ Where the proviso lor re-entry uses apt words, I think 
the power of re-entry may be just as well reserved for breaking a negative 
covenant as for not performing a positive covenant. "(i) A right of re-entry 
always supposes an estate ; for a right of entry is nothing without a right 
to hold and receive the profits ; and if an estate be granted to a man, re- 
serving rent, and, in default of payment a right of entry be granted to a 
stranger, it is void. (2) The right of re-entry is not the right of ownership or 
rcjversion which can he separately transferred, although the latter upon transfer 
will carry the right. (■^) It is a right for the personal benefit of the party and 
cannot exist for the benefit of a person who has no personal interest 
in the land.^^) This clause refers to an usual covenant made in a lease 
and which may occasion its forfeiture. Conditions are either precedent or 
subsequent : where the commencement of the lease depends upon the perfor- 
mance of the condition, it is called a “condition precedent,” but where the 
effect of the condition is to enlarge or defeat an estate already created, it is then 
called a “ condition subsequent.” The breach of the condition precedent pre- 
vents the lease from taking effect, and the lessor is entitled to assign his right, 
for the assignee may at once sue the intending lessee in ejectment. “ The 
lessor having the jits disponerulii^) may annex whatever conditions be pleases 
to his grant, provided they be not illegal or repugnant to the grant itself ; and 
upon the breach of any of these conditions may, subject to special statutory pro- 
visions for relief against forfeiture, avoid the lease. Conditions precedent 
affect the freehold, and they are therefore exempted from the operation of the 
clause. And where the reversion is assigned the assignee is entitled bo enforce 
all the conditions, whether precedent or subsequent against the lessee. Bub the 
clause prohibits the assignment of the vietc right of re-entry, which is a right 
leserved by the lessn’ for breach of any covenant or condition, and, which is 
subject to the equities, the enforcement of which depend^ upon the right vest- 
ing in the landlord. Indeed, at common law, no one but the grantor had tho 
right of re-entry, and no grantee or assignee tho reversion was allowed to 
enforce the condition for rc-entr> , but by a statute passed in 1540 A. D. 
the riglib of vQ-Qn{iVy/' for non-paijment of rent, ov for doing waste or other 
forfeiture ” was extended also to the assignees. Hence, as the law now stands, 
no one is entitled to detonnine tho lease unlo'^s he has an interest in the land. 
Being an incident thereof, it cannot ho severed thcrofroiii for the benefit of 
another person unconcerned with the reversion. 

213. A provision for re-entry vacates a lease, and it has accordingly been 
held that no man shall be permitted bo re-enter for a forieiture but the person 
then legally entitled to the rent or to the reversion. In England “ it was hf*ld 
before the Judicituro Act that a right of re-entry could not bo effectually 
reserved ro a stranger to tho legal estate, although he joined in the demise and 
had some equitable or beneficial estate or interest in the property. (10) Thus, 
where by a lease a mortgagee demised, and the executrix, of the mortgagor 


(1) Wadham v. Postmaster- General, L R , 
Q. B., 644 (648). 

(•2) Smith V. Pakchurst, 8 A.O R., 139. 

(3) Semble in Vaguram v. Rangayyangir, 
L.R., 15 Mad., 125. 

(4) In ro Davis Co., 22 Q.B.D , 194. 

15) " The right of dipposition.” 

(6) Baylis v. Se Gros, 4 O.B. (N S ), 637 


(539; ; Wood. L. & T., (16th Ed.). 329. 

(7) Co. Xiitt. 2 14 

(8) 32 Henry VIII, 0 34 

(9) Hotleyv. Scot, Lofft ,3 19; Doed, Barney 

v’, Adams, 2 0. J., 232 ; Dee d. Barker v. 

Goldsmith, 2 C & J.. 674 

(10) Deed. Barber v. Lawnnee, 4 T.iunt., 
23 Litt , S. 347, Co. Litt., 2146. 
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demised and confirmed, and a power of a re-entry for breach of covenants wa^ 
reserved to them or either of them, it was held' iJiat the deed operSted as a 
demise by the mortgagee, and a confirmation by the executrix, and that the 
proviso for re-entry enured only to the mortgagee, and not to both.(l) The 
same rule was applied where trustees and cestui que trust joined in a lease 
reserving rent to the cestui que trust with proviso for re-6ntry for non-pay- 
ment’, W and where the tenant for life and the reversioner joined in a demise, 
The effect of the Judicature Act is to allow beneficiaries to avail themselves of 
a forfeiture, (^1 but in practice they will generally be represented by their trus- 
tees. Since the covenant for‘l*e-entry is indivisible, it must be exercised by 
al) the co-parceners conjointly, and not by one or some of them without the 
others. 


214 . The principle is perhaps susceptible of extension to other cases. 
Thus, where a person lent on hire certain specified articles of furniture on the 
hire-purchase system, whereby the hirer was to pay a certain sum in a fixed 
number of periodical instalments, and it was provided that if default wore 
made in the punctual payment of the amounts due, the lender might immedia- 
tely enter upon the dwelling-house of the hirer and take possession of his fur- 
niture. During tlie currency of the agreement the lender assigned all his right 
and interest under the agreement to his creditor Ity way of security, authorizing 
him to re-enter and take possession of the said furniture in case of default 
which he sued to enforce, but it was held that the covenant gave only a 
personal licence which could not be assigned. 

A right of re-entry is distinguishable from a right of entry po8%3ssed by a 
person, as for instance, a Hindu whose estate is in ijossession of a ^trespasser 
or a mortgagee, in which case it is perfectly lawful for him to sell his right of 
entry or his equity of redemption as such, and the purchaser may 'thereupon 
sue to eject the trespasser or to redeem the mortgage. This he may do even 
where the vendor purports to convoy the estate itself. These cases were 

however, decided by the Bombay High Court before this Act was extended to 
that Presidency, and under Plindu law by which the transfer of possession 
actual or constructive was essential to constitute a sale, but since this rule has 
been abrogated by the enactment of section 54 (91 the cases now merely 
adorn a principle which underlies this and similar clauses of the section. 


216. Easement cannot be transferred.— An easement which may 
Clause (c) transferred apart from the dominant heritage would bo an 

easement in gross, the tausfer of which is recognized neither 
in this country ^l9)nor in England. (^^1 for an easement or servitude is. jnot a 


(1) Doe d. Bariiey v. Adams, 2 C& J., 232; 
Moore V. Earl of Plymouth, 3 B. &. A., 66. 

(2) Doc d. Barber V. Goldsmith, ^2 G. & J., 

67d. 

(3) Trei) 0 )Vs case, 0 Co. R., 16 Colo, Eject, 

dOJ. . - - 

(d) S. 2J, Jutlir..i.tun3 Act, 1873. 

(6) K. 8. C., Order XYl, v. H, WoocUtill’i;, 
Li- & T. (16th Ed.), 335, 336 

(6) Doe* d Reetzeenv, Lewis, 5 A. & E.. 277. 

(7) In re Davis ct Cor, Ex parte Rawlings, 
L.R., 22 Q. B. D. 193 (197); following 
Brown v. Metropolitan, dc-, Society, 28 L.J. 
(Q.B.), 236. 

(8) Vasudev v. Tatia, I.L.K., 0 Bum. 387, 


E.B ; Bui Snroj v. Dalpatram, T. L. R., 6 
Bom. 380, F.E. 

(9) Sco 9. 54 post. Comm. “ Amilogoua 
law,” 

(10) Municipal Board of Cawnpel v. Lallu , ' 
I.O.K., 20 All., 200 (203). 

(11) (Joddard’ti Eaaemoat (3rd ed.), 8, 9, 
(iael’e I'lribcmonls (6tli cd.), 11. The term 
has been rather loosely applied lu^ England 
to odbes to which it is clearly inapplicable. 
Thus the right to a pew in ^urch has been 
designated an easement (Brumfilt v. Roberta, 
L. R., 5 C. P., 224) and jt was extended (o 
include light of cuirirnuii {per Bayley, B., in 
Barlow V. Rhodes, 1 C. & U., 439 (f48). 
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separablo ri^ht of property fiom the dominant heritage. The right is parasitical 
and cannot |^e detached from tflie Sbminant h'eritage.(l) It goes with it,(*-^) as is 
indeed expressly so provided in the Indian Easement Act. (3) An easement as 
such may be transferred within limits. For instance, the dominant owner may 
release it expressly or impliedly to the servient owner, and when it is expressly 
released it amounts to an alienation. 1^) 

216 . In England an easement in gross may, it is sometimes said, be 
D enjoyed independentlv of the possession of any tenement by 

. the grantee. But such rights as for instance, rights of way 

though valid between the contracting parties, do not possess the incidents of an 
easement, and in case of disturbance of a personal right thus given, the remedy 
would appear to he upon the contract only.(5> And so Lord Cairns, L.J., 
observed: “ There can be no easement property so called, unless there be both 
a servient and a dominant tenement. . . . There can be no such thing 
according to our law, or according to the civil law, as what I may term 
an easement in gross. An easement must ha connected with a dominant tene- 
ment. In truth, a public road or highwav is not an easement. It is a 
dedication to tne public of the occupation of the surface of the land for the pur- 
pose of passing and reoassing, the public generally taking upon themselves 
(through the parochial authorities or otherwise) the obligation of repairing it. It 
is quite clear that it is a very diffeient thing from an ordinary easement, where 
the occupation remains in the owner of the servient tenement subject to the 
easement. Easements must then be connected with the dominant tenement, 
but a license in gross may exist wholly unconnected with any estate and when 
it is coupled with a grant it is assignable. Thus a license to hunt in a man’s 
park and to carry away the deer killed, or to cut down a tree in a man’s ground 
and to carry away the wood is a license as to the acts of hunting and felling 
the tree, but as to the carrying away of the deer killed and the tree cut down it is 
a grant. 1'^) An easement is then a right ancillary to the enjoyment of land and 
cannot be dis-annexed from it.^®) And it therefore follows that an easement 
appurtenant to land cannot by assignment be converted into an easement in 
gross, and that if a man has by grant a personal right in the nature of an ease- 
ment, not appurtenant to any dominant tenement, he cannot assign such a 
right to another person. (^1 This must be now regarded as the established law 
ill this country, but in England the doctrine itself has not been free from 
attacks, for it has been said that if a man is entitled to land he may grant leases 
or he may graiit the exclusive herbage, a right of way, depasture or fishing. If, 
therefore, a man has a right to take water from a stream as it Hows by his lands, 
why njay he not grant that right to another person Such a right would be 


(1) Gale’s Eisemcnts (Gth ed.), p. 8. 

(2) Gale’s Ensemonts (Gth ed.), pp. G5 and 
492; Goddart on Elasements, p. 11 ; Ackn^yd 
V. Smith, 10 OB., 164; 19 L J. C., p. 315; 
Amutool V. Jeniuch Sinijh, 24 W. R., 345. 

(3) B. 19, Act V of 1892. Mayue’s Hindu 

Law, 5th ed., para. 312, Leelanund Sincni 
V. The Gqpcrniuent of Bengal, 6 M. I. A., 
101 ; Anund Lai v. Maharaja Ourod, 6 M. 
I. A., 82 ; Raja Nilmani v. Bikranatl^, 
I-L.B., 9 Oal., 187 ; Jagjivan v. Tmdad, I.L. 
R., 6 Bom., 211 ; Anundo v. Kah Prasad, I. 
L. R., 10 Cal., 677 ; Muppidi v. Ramana, I. 
L. B,, 7 85. See as to the result of an 

abolition ot the servioes, Radhabhai v. Anunt 

G. TP— 19 


Rao, I.L.R., 0 Bom., 193 ; Appaji v, Keshao, 
I. L. R., 15 Bom.. 13. 

(4) Kristodhone v. Nandarani, I. L. R., 35 
Cal., 889 (894). 

(5) (lalc’s Easements (Gth ed ), p. 11 ; 
Goddard’s El'iseinents (3rd ed.), pp. 8, 9. 

(6) Rariifeley v Midland Ratliray Co., L 
R.. 3 Ch., 310. 

(7) Thontns v. Sorrell, Vaugh, 351, cited 
by Tindal, C.J., in Muskett v. Hill, 5 Bing., 
N. C., 694. 

(8) Hill V. Tni^per, 32 L. J., Exch., 217. 

(9) ^cA:/ojyd v. Smith, 19 L. J. C. P., 315. 

(10) Per Bramwell, B.. in Nutall v. Brace- 
welt, L. R., 2 Ex., I (11). 
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an easement in gross. And an easement is not property, but a right^in somebody- 
else’s property, or, in the ease of a stream, a Hgbt in flowing water whiBi, while 
flowing, is not a subject of prooertv and cannot be made the subject of an 
assignment. But under the Settled Land Act such an easement may be 63^;- 
changed apart from any eitchange or partition of land.(l) . / 




217. The definition of the term “easement** is somewhat wiij^dn the 
# u Indian Act, including as it does, besides the rightsiM'Wnioh 
Ease^entB^^ term is applied in English law, also those rights i^ich in 

that law are known as prolits a prendre^^^ such as right 
of common, including common of turbary or a right of cutting turf in another 
person’s land, common of piscatory or a right of fishing in another’s water, aod 
common of pasture, being the right of depasturing cattle on the land of another. 
Other instances of the same rights are the right to take stones, or ^sand, or 
reform the property of another. All these rights are now declared to be inaliena- 
ble apart from the dominant heritage for the beneficial enjoyment of which 
they exist. In a case decided before the Act it was held that a prescriotive 
right of fishery may be claimed as an easement by anyone who can prove a 
“ user ’* of it for twenty years, although he may have proved no right to any 
dominant tenement, but the clause does not recognize such an easenaen*; m 
gross and it cannot be transferred.^^) And so an easement of a way for driving 
cattle must be appurtenant to soma proparby.^**^^ A mere license to,j%walk over 
another’s property or to use it for a certs^in purpose is not an easement. ^C) And 
even where certain customary rights in gross are recognized, as for example, 
the right of certain villagers to bathe in another’s land.f^^ or to use it* for 
village- fairs, market or horse-races, or to place tazias during Mohar- 
rum,f‘f^) or to pasture their cattle thereon, it does nob follow that they 
can be transferred. ^ ^2) Indeed such rights when unconnected with the enjoy- 
ment of a particular heritage are servitudes in gross, personal rights which bv 
assignment could not confer on the assignee a profit a prendre in alieno soloM^) 
Bub such rights are nevertheless under the protection of Law and may be 
enforced against a person setting up a counter servitude. Thus where a land 
was used by the Hindus for the purpose of burning Holi and celebrating the 
ceremonies incident thereto, and the Mahomedans used it for the erection of 
tazias, but neither the Hindus nor the Mahomedans had any proprietary right 
in the land, which belonged to a zemindar, who did nob object to its use by the 
Mahomedans, whereas the Hindus had been using it for a period of twenty 
years, it was held that the Hindus* right could not be regarded as an easement, 
as no right had been sot up in respect of any dominant tenement to which it 


(1) The Settled Land Act, 1890 (53 ^ 51 
Viot. , c. 59, B. 5). In re Blacken*s Settlement, 
[1903] 1 Oh.. 265. 

(2) Chundee v. Skih Chunder, I. L. R., 5 
Cal., 045. But there is no such thing known 
to law an an inchoate easement. Qreenlangh 
V. Brindley, [1901] 2 Ch., 324. 

<3) “ Right to enjoy profit out of the land 
of another.*' 

(4) Chundee v. Shih Chunder, I. L. R., 5 
Gal., 945 ; of. Parbutty v. Madho, I. L. R., 3 
Oal., 276 ; ScAoZes V. Hargreaves, 2 R. R., 
532 ; Benson v. Chester, 4 R.B., 708 

(5) Hira v. Khusalgir, 2 C. P. L. B., 34 ; 
Anderson v. Jugadamba, 6 0. L. R., 282. 


(6) Prosonno v. Bam Coomar, I. L. R., 16 
Cal., 640. 

(7) Channanumv. Manu, 1 M.LtJ.R., 47. 

(8) Ashraffv. Jagannath, I. L. R.. 6 All,, 
497 ; Abbot v- Weekly, 1 Levinge, 176. 

(9> Mounsey v. Ismay, 34 L. J. Ex., 52. 

(10) Mamman v. Knar Sen. T. L. R., 16 
All,, 178; Ashraf v. Jagannath, (1684) A. W. 
N., 186. 

(11) Matilda v. Pinto, 15 I. C. 278 (279). 

(12) Ackroydy. Smith, lOCB, 164 ; Bailey 
V. Stevens. 31 L. J. G. P., 226. 

(13) Neill V. Duke of Dcuonsire L.R., 8 
App. Gas., 135(153). 
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was appurtenant, but that it was a right which partook of the nature of a 
servitq^ which, if interfered with, would bo proteoted.(^) And similarly i i 
another case, where a certain seot'of Mahomedans had been for many years in. 
the habit of burying their dead near a shrine in the land of another, who sued 
them for an injunction, it was laid down that the right was not an easement 
but a customary right which being confined to a limited class of persons, and a 
limited area of land, was sufficiently certain and reasonable to be recognized as 
a valid local custom. Upon a similar principle a right to use a bathing-ghat 
might be supported. 1^) But where a place has been dedicated to the ouhlic none 
of its members can by prescriptive use acquire any private right therein. No 
Gangaputra may, for example, claim exclusive right to occupy a defined spot 
upon the public ghat.l^^ On the same nrinciple no right can by occupation or 
use be acquired over any part of a public road.(^) 


218. Interest restricted to personal enjojnnent.— The object of 
this clause is self-evident. An interest restricted to personal 
ause ). enjoyment cannot be transferred, inasmuch as if its transfer 

were allowed, it might defeat the object underlying the restriction, and it 
would be manifestly inconsistent with the presumed intention of its founder. 
Property may be restricted to personal enjoyment by either law or custom, or 
the conditions of grant. In some cases prooerby is vested in its holder only for 
life, or during good behaviour, as remuneration for services to be rendered from 
time to time to the Government, the village, or the like ; for instance, lands held 
on ghatioali tenure in Bengal, or on vatan tenure in Bombay, or by karnams 
in Madras, whore, from the nature of the tenure, the land is neither alienable 
by the holder, nor capable of being seized in execution of a decree against 
him. 


Restrictions on the right of alienation of certain tenancy rights are now 
provided by most local land laws. Impartible estates are also inalienable and 
rendered as such either by enactments or immemorial custom 18) recognized by 
law. For instance, the erection of houses by tenants in the abadi of their 
village does nob by custom confer any greater right than that of personal enjoy- 
ment so that neither the site nor the right of residence in the house construct- 
ed thereon is transferable to an outsider without the consent of the land- 
lord. (9) Patni right over a specific area lying within a patni taluk is transfer- 
able.llO) The effect of this provision is that any kind of property is prima facie 


(1) Ashraf AH v. JagannatJi, I.L.R., 6 
All., 497 ; following Mouns^y v. Ismay, 34 
L. J.t Ex., 52 ; Abbnt v. WeeJcly, 1 Lev.. 176. 

(2) Mohidin v. Shivlingappa, I. L. R., 23 
Bom., 666. 

(3) Shill Muhammad v. Kashi, I. L. R., 7 
All., 199. 

(4) Municipal Board v- Lallu, I. L. R., 20 
All., 200; following Husain AZi v. Matuhman^ 
I. L. R., 6 All., 39. 

(6) Turner v. Ringwood Highway Board, L. 
R., 9 Eq., 418; followed in Municipal Board 
V. Lallu, I. L. R., 20 All., 200 (206). In 
Tyron v. Smith, G, A. & E., 406, the public 
had claimed a right to erect booths upon the 
manor during a public fair. 

(6) Juggurnath v. Kishen, 7 W. R , 266 ; 


Kalicharan v. Mohan, 6 B. L R., 727; Duleo 
V Srinibas, 5 B. L. R. 617 ; Valia v. Kunhi, 
1. L. R. 1 Mad., 235. 

(7) Dkoali v. Apnji, I, L. R., 10 Bom., 
342. 

(8) Madhab Bam v. Doyal Chand Ghose, 
T L. R . 25 Cal , 445. 

(9) Muhammad Umian v. Babu, 8 A-L.J* 
R.. 61; Hanwant SHufh v. Kamta, 11 I. 0., 
285 ; Trimbuk v. Astaram, (1877) C- P. 0. 
D., No. 185 ; Nihal Singh Sardar Singht 3 
C. P. L. R., 7; Laxman Rao v. Ganpat Rao, 

3 C.P.L.R-, 123; Amrit Rao v. Ra^nchandrat 

4 G. P, L. R., 109 ; Moti Ram v. Rup Khan, 
4 N. L. R.. 165. 

(10) Meher AH v. Tajudin, I. L R., 13 
Bom. 156 (159). 
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alienable unless any other law prohibits its alienation, in which case the latter 
will apply. 

219. Res Extra Commercium. — Besides the instances before given, 
there are certain sacerdotal offices which are from their very nature untransfer- 
able. Such rights belong to the purohits of a particular place, temple, (2) or 
family, (3) or to a Maha Brahmin who officiates at funeral ceremonies. 
And similarly a right to receive votive offerings from pilgrims resorting to a 
temple or a shrine is inalienable and no suit can be maintained for the recovery 
of wasilat in respect of profits derived from a turn of worship, which are in their 
nature uncertain and voluntary. Indeed, no man can compel another to 
make him a voluntary ollering of what he may have been accustomed to make to 
another person. Votive olferings are according to their true significance made 
to the deity of which the image is its visual symbol and its appropriation by the 
officiating priest is not a right in which he is entitled to traffic. For the fact 
that there is a disposing power in the idol as represented by the priest, over the 
offerings when once received, does not, necessarily imply a disposing power 
over the riglit of receiving them. But the offerings wffion once received do not 
share the same characteristic since they constitute piroperty which is not distin- 
guishable from any other kind of property. P) It was accordingly laid down 
that whore an intruder had received gratuities from persons who had been in 
the habit of paying them to the hereditary holder of tho office of chalvadi or 
bearer, on public occasions of the insignia or symbols of the Lingayet caste at 
Bagalkot, the latter could not sue to recover them from his rival. And on 
the same principle the exclusive right to the office of Chowdhury of boats was 
negatived on tho ground that the payments to the incumbent being voluntary 
the court could not restrain the rival claimant from receiving them. 1^) But 
where the emoluments of an office are fixed, or where the person fills tho posi- 
tion of trust as a shebait, which may subject him to expenditure out of his own 
pocket, 1^0) or where a right may be presumed by immemorial usage, as in the 
absence of a documentary title would suffice to establish a prescriptive right, a 
suit for declaration of the right would be sustainable, and such suit usually 
carries with it the right to nominate and appoint a successor. 


(1) Dcimoodur v. Rcodtirma? , Mixryh., 161 ; 
Vithal V. Anant, 11 B. H. C. R., 6 (intruder 
may be sued for damages); CUma.'-ambandn v. 
Vclu^ I. L. R.. 23 Mad.. 271, P. 0. 

(2) F) ansliankar v. Prannalh, 1 B. H. C. 
B., 12 ; Hajai am \ . Gajiesh, I.L.R., 23 Bom., 
131; Ganasanibartda v. Velu^ [. L. R,, 23 
Mad., 271, P.C.; liajah Vurmah v. Ravi Vur- 
»nfl7i,I.L.R., 12 Mad., 483: haksbrnanasu ami 
V. Rar^(Jamma^ 1. L. R., 26 ]Mad., 31. The 
Court may refuse to execute a compromise — 
llecree passed for the sale of such an cfRcc — 

p. 33 following Naijajtpa v. VanJad Ran ^ 
1. L. R , 21 Mad., 265 (in which held that a 
compromise-decree is subject to all the luci- 
detits of the compromise). 

(3) Waman v. Balaji, I. L. R., 14 Bom. 
167. 

(4) Thummun v. Dinonafk, IG W. R., 171. 

(5) Kashi V. Kailash, 1. Li. R-, 26 Cal., 358 ; 
following Ramessur v, Ishanchtaider, 10 W. 
B., 467. 

(6) Jowahar v. Bhagoo, 13 S ,D. A., (Pt. 1), 


362 , Dinonaih v. Protab Chandra, I. L. R., 
27 Cal., 30 (32); Dheema v. Ramanuja, 17 M. 
L.J.R,, 493. 

(7) Skoilojanwidw. Peary Char an, I.L.R., 
29 Cal., 470 ; cf. Bebee Tokai v. Beglar, 6 M. 
I. A., 510 (523) ; Malhka v. Ratanmani, 1 C. 
W. N., 493. 

(8) Shankara v. Banmn, I. L. R.. 2 Bom., 
470; following Boyter v. Dodsworth, 6 T. R., 
681 ; Muhammad v. Sayad Ahmed, 1 B. H. C. 
R., App. xviii. ; Vithal v. Anant, 11 B. H. C. 
R., 6. 

(9) Ram Deehul v. Chukhoo, 1 N. \V. P. 
H. C. R., 208. 

(10) Mamat Ram v. Bapu Ram, I. L. R., 
15 Cal., 159 (161) ; followed in Syed Hashim 
V. Huseinsha, I. L. R., 13 Bom., 429. 

(11) In Yellappa v. Manika, 8 B.H.C.R., 
27, Mahat was allowed to sue tho other 
Mahats of tho village to establish his rights 
to the perquisites, such as the carcasses of 
dead animals, &c. 
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220 , The law on the subject was clearly explained by Scotland, C. J., who 
said : “ There is no doubt that the Civil Courts will recognize and enforce the 
rights of persons holding offices connected with the management and regulation 
of pagodas ; and if the holder of such an office was entitled to remuneration 
for his services in the way of salary or otherwise, he would have a civil right 
entitling him to maintain a suit if that remuneration were improperly withheld. 
So, too, suits are commonly entertained for the purpose of trying and deciding 
who are fit and proper persons, and of right entitled to be appointed dharain- 
kartas of a pagoda. In such cases it will be found that the offices have a secular 
character, and are so dealt with, though religious duties are attached to them — 
the occupants being employed to exercise business functions, either as truste^^s 
and managers of the property and funds of the pagod^i, or as overseers in tlie 
regulation of its affairs generally, and having nece^sarilv civil rights and liabi- 
lities which may properly be made the subject of a civil suit.”(l) In 
a case which went up to the Privy Council the right of administering 
purohitiim to pilgrims resorting to the temple of Rameswaram was admitted 
to be capable of alienation or delegation, and it was then regarded as 
no longer the subject of religious sentiment, but a mere proprietary 
right. The sale of Jajmani Bahis containing a record of the pilgrims 
belonging to the assignor is nob prohibited, though the assignment would 
confer on the assignee no right to the pilgrims. Such a sale in fact is 
not a sale of the assignor’s right to act as the hereditary priest of the pilgrims, 
but only of the books as such. (3) Sometimes even alienation of the priestly office 
is allowed to a person belonging to the founder’s family, and standing in the Ime 
of succession to him<4) or to the priest,!^) or where the transferrer is the shebnit 
bo another member of his family, but merely for the purpose of carrying on the 
worship. (^) And as between the rival family claimants it has been frequently 
conceded, upon what must bs admitted to be a cogent reasoning, that if a 
worshipper in the exercise of the liberty allowed to him, pays a sum of money 
as fees to an individual, so as to show that it was intended for the individual, 
no claim to participation can be made bv the other members though they m^y 
be joint-heirs in the family priesthood ; but, if on the other hand, the fees be 
paid to a person as a member of the collective body of which he is a unit, the 
claim to a share therein is admissible and should bo disposed of in accordance 
with the rules regulating the division of other property. And the courts will 
also give effoct to private agreements between the several priests binding them 
to divide their earnings. (^) A priestly partnership bound by a contract, express 
or implied, giving the members a certain share in a joint income, would again 
let in the same right which may be enforced like any other right to secular pro- 
perty. (9) Where estates or emoluments are attached to a hereditary office, 
such as Joshipan in Berar, and represent the remuneration to be enjoyed by the 


(1) Striman v. Kristna, 1 M. H. C. R., 301 
(307, 308). 

(2) Bamasm^my v. Venkata, 9 M.I.A., 344. 

(3) Gopi Naihv, Jhandu, 4 A.L.J.R.. 712. 

(4) Sitai anibkat v. Sitaram, 6 B. H. C, R., 
250. 

(5) Mancharoiu v. Pranshankar, I. L. R., 6 
Bom., 298 ; Baroda Charau Dutt v. ffemlata 

13C.W.N.,242. 

(6) Khetter Chunder Ghose v. Hari Das, 
I.L R., 17 GaL, 557 ; Baroda Charan Dutt v. 
Semlata, 1.3 C.W.N., 242. 


(7) Joivakir v. Bhagii, (1857) C.S. D. A., 
362 ; Bam Buttun v. Oort, (1872) P. R., No. 
'38 ; Gobuml y. Sadda, {1877) P.R., No. 7, 
F B.; Doonja v. Badri, 6 N. W. P H. 0. R., 
189 (an award as to the shares of the partners 
legally enforceable) ; Krishnasami v. Krish* 
nama, I. L. R., 5 Mad., 313. 

(8) Becharam v. Thakoormoiiee , 8 B. L. B.« 
53, note ; Magjoo v. RamDyal, 8 B.L.R., 60. 

(9) Cf. Mugjoo V. Ram Dyal, 8 B.L.R., 
50 (57). 
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office-holder for the time, they are ioseparable from such office. If an aliena- 
tion is made, it could only hold good during the transferrer’s incumbency in 
office. (1) 

221. In cases in which the law prohibits alienation, it also protects a 
person, in possession. An intruder may thus be sued for disturbance and for 
consequential damages, or a per^^on in possession may obtain a declaration of 
his right to officiate as a priest and receive otferings.^^l 

The right of worshipping a deity is inalienable,^^) and similarly jewels and 
the other paraphernalia of worship are too sacred to be huckstered and sold.(^) 
But the family idol is property and has to be accounted for on partition. 

222. Right of Pre-emption. — The right of pre-emption is a purely 
personal right and cannot be made the subject of sale or bargain of any kind.^*^) 
Indeed, according to the law of pre-emption, the very object and basis of the 
pre-emptive right is to prevent the introduction of strangers as co- sharers in the 
property ; and the right is enforced on the hypothesis that the introduction of a 
stranger causes inconvenience to pre-emptive co-sharers. The right is essentially 
based upon the inquiry which such inconvenience is supposed to cause. From 
its very origin and nature, the right is not one which is to be enforced merely as 
an instrument of capricious power of vindictiveness. In its very concep- 
tion and nature it is a transient right, and being a personal privilege of the pre- 
emptor, it cannot be made the subject of alienation. **Any attempt on the part of 
the pre-emptor to bargain with it, is taken to indicate conclusively that the injury 
of which the pre-emptcr complains in suing to enforce pre-emption is unreal, 
and that the claim is not dictated by hona fide motives.”l8^ But where the 
right has been established by a decree, it would appear that there should then 
be no objection to its niortgage,’^) a jortiori if he has actually obtained posses- 
sion from the vendee.^iO) But where a pre-emptor had obtained a decree for 
pre-emption, and he then transferred the property and not the decree to a 
stranger it was held that the assignee could not sue or take out execution of the 
decree, but which, however, the original decree-holder might still execute.(^^l 

223. Maintenance Grants. — Maintenance grants are as a rule inalien- 
able. But in construing them regard must be bad not only to the deed of grant 

(1) RajaRamv. 5 N.L.R., 15 (IG). (6) Subboraya w.iChellappa^ I. L. R , 4 

(2) VtflialY. Aiiant, 11 B. H. C. R , G; Mad., 315; Diuai kanaih Jannabee, 4 W. 

Chinna v. Tcgarai, I. L. R., 1 Mad., 168; R., 79 ; Damodar v. UUamram, I. L. R., 17 

Kamalam V. Saf/ngopa^ tb; 356; Krishnama Bom., 271. 

V. Krishna-ictmif 1. L. R., 2 Mad., 62, P, G., (7) Rajjo v. Lalman, I. L. R.,6 All., 180 ; 

but no suit will lie where the claim is explained in Beia Bifti v. A^*bar AZi, I. L. R-, 
confined to rights in religious ceremonies 24 AIL, 119 U25) ; e/usudin v. SaA;/iaram, 13 
without a claim to any office or emolument ; Bom. L. R., 1042 (1046). 

Subbarava v. Veclantachariar, I. L. R., 28 (8) Rajjo v. Lalman, I, L. R., 6 All., 180' 

Mad., 23. (183) ; followed in Bela Bxbi v. Akhar Ali, 

(3) Limha v. Rama, I. L. R., 13 Bom., T. L. R. 24 All., 119. 

848 ; Kali v. Goiirt, I. L. R., 17 Cal., 906; (9) Bela Btbi v. Akbar AH, I. L. R., 24 

distinguishing Narayan v. Krishnaji, I. L. AIL, 119 (126). 

R., 10 Bom. 233; Dinonath v. Pratap {10) Ram Oo]jal v, Pe are Lai, {IS99) 
Chandra, I. L. R., 27 CaL, 30. N., 163 ; Bela Bibi v. Akbar AH, I. L. R.. 24 

(4) Venkatrayam \ . Shiinivas, 7 M. H. C. AIL, 107 (126). 

B., 32 ; Raja of Cherakal v. Mootha, ib , 210, (ll) Ram Sahaiv, Gaya, 7 AIL, 107 

contra in Ma'acharam v. Pranslianker, I. L. (109), distinguishing Sarju v Jamna, unrep : 

R., 6 Bom., 298. Rajjo v. Lalman, I. L. R., 6 AIL. 180. [The 

(5) Maharani Shibesiirec Debi v. Mothra^ case is no authority for holding that a pre- 

nath, 13 M. 1. A., 270. emption decree cannot be assigned.] 
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but ^Iso to the attendant circumstances. Where a grant was ostensibly made 
by the grantor, but in reality it was a grant by the Government on the motion 
of the grantor, it was held that it must be treated as a permanent grant.^^l 
Maintenance grants carved out of an impartible estate are resumable on the death 
of the grantor by the successor. In certain cases these grants acquire by 
custom the incident of alienability. Such is, for instance, the Babuana property 
granted in accordance with the family custom (or Kulachar) of the Darbhanga 
Baj to the junior male members of tbe family to be enjoyed by them in lieu of 
money- maintenance, subject to tbe proprietary rights of the grantor, and hia 
ultimate claim as reversioner on the extinction of the grantee’s descendants in 
tbe male line. In these grants the grantor remains responsible for payment of 
the Government revenue and retains his position as the recorded proprietor of 
the property assigned, but the grantee has the right to alienate the property 
subject only to the contingent interest of the grantor. (3) The right of a Hindu 
widow to maintenance and residence is a personal right, and is, as such, from 
its very nature untransferable,^^) for tbe husband’s duty of maintaining his wife 
is one which be cannot owe to another.!^) Even a widow’s right to main- 
tenance against tbe heirs is incapable of assignment. (3) But where in discharge 
of the obligation a maintenance grant is made to the widow, there is then no 
reason against its transferability, and indeed there is a good reason for allowing 
it. For the transferee of property is per se armed with tbe power of alienation 
at his pleasure, and the reason that a transfer has been made in discharge of 
an obligation can be no exception to the rule. But, of course, the question 
assumes a different aspect if the transfer is restricted by a condition against 
alienation on the part ot tbe transferee in which case it may be a question as to 
how far the transferee is bound by the condition. It appears to be clear that if the 
condition has tbe edect of absolutely restraining alienation, it would be void as 
opposed to the provisions of section A maintenance grant has-been held 

to be exempt from attachment at Allahabad, 13) but tbe contrary has been 
affirmed in the Central Provinces. In a Bombay Case,(il^) where only the 
usufruct of certain land was assigned to a Hindu widow for her maintenance, it 
being expressly stipulated that the land was not to be in any way alienated, the 
attachment of the latter in execution of a money-decree against tbe widow was 
set aside, but this decision is an authority for no more than the obvious pro- 
position that the creditor could not legally attach what did not belong to his 
judgment-debtor. In a case, but not ot a Hindu widow, the sale by the widow 


(1) liajaji V. Parthasaradhi, I. L. R,, 26 
Mad., 202 1211), P. C. 

(2) Anund Lai v. (rurrood^ 6 M. I. A., 82 ; 
Woodoyadxtto v. Mukoond^ 22 W. R., 225 ; 
Vddoy V. Jadub, 1. L. R., 6 Cal., 113 ; Agin 
Bindk V. Mohan, I. L. R., 30 Cal., 20 (33) ; 
Bhaya Dirfjuv. Fateh Bahadvr, 3 C.L.J., 521 
(627). 

(3) Rameshwar Singh v. Jibendar Singh^ 
I. L. B., 32 Cal., 683 ; Hamachandra v, 
Mudeshwar Singh, 10 0. W, N., 978. 

(4) Vyvastba Darpan, 1059, Bhyrub Chun- 
dev V. Nubo Chunder, 6 W. R., Ill ; Nanak 
Chand v. Kishan Chand, 1 P.L.R., 209, aod 
see oases ; Tara Sundari v. Sarada Cha^ 
ran, 12 C. L. J., 146 (162) ; Salakshi v. Lak~ 
shmayee, 4 M. L. T., 486. 

f6) Narbada v. Mahadeo, I. L. R.. 5 Bom., 
99 (103, 104). 


(6) Bhyrub Chunder v. Nubo Chunder, 5 
W. R., Ill ; Narbada v. Mahadco, I. L. B., 
5 Bom.. 99 (104). 

(7) Singai v. Baji Rao, 14 C. P. L. R., 114 
(116). 

(8) Oulab Kiiar v. Bansidliar, I. L. B., 15 
All., 317 ; O. A. Bansidhar v. Gulab Kuar, 
I.L.R., 16 All.. 443; in which, however, the 
judgment was confirmed on the sole ground 
that no appeal lay, but it was thrown out that 
the question as to the liability of the grant to 
attachment was one of importance requir- 
ing careful consideration, ib., p. 449. 

(9) Singai v. Baji Rao, 14 C. P. L. R., 114 
(117). 

(10) Diwali v. Apaji, T. L. R., 10 Bom., 
342 ; explained in Oolak Nath v. Mathura 
Nath, I. L. R., 20 Cal., 273 ; Singai v. Baji 
Rao, 14 C. P. L. R., 114. 
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of her monthly allowance was upheld by the Privy Council, but no objection 
as to its inalienability was taken or discussed at any stage of the suit.^^^ A 
Mahomedan widow in possession of immoveable property of her deceased 
husband in lieu of her dower has only a lien on the property to secure payment 
of the dower debt. She has no transferable interest therein. 

•But since the right to future maintenance is neither property nor 
even an interest therein, the Act neither deals with such right nor does this 
clause interdict its transfer. 

224 . The law applicable to personal and service grants has been already dis- 
cussed 218 — 223). It would suffice here onlv to mention 

fufure rents and profits nayahle to a Ghafiwal cannot 
be sequestered in execution of a decree against him, but a 
receiver may l)e appointed to receive them and to nay them over to the decree- 
holder in satisfaction of his decree and from which it follows that a voliintarv 
alienation by a Ghatwal of his future rents and profits is equallv nrohibited ; the 
reason being that if the GhatwaVs future income is assigned away in anticipation, 
he would not be in a position to pay the wages of Ohowkidars, and to perform 
the duty which devolves upon him as Ghatwal. But there could he no similar 
objection to the assignment of the rents and profits which have alreadv accrued 
due, and which may both be attached and transferred. The case of vatandars 
stands upon a similar footing. So it has been held in Madras that the enfran- 
chisement or grant of title-deed in respect of personal inams does not in any 
way affect the right of parties entitled thereto. ^7) Hence where the inam was 
conferred on the widow of the previous holder, it could not constitute her 
absolute property so as to be free from the rights of the reversioner. (SI 
Bahuana grants made to the junior mile members of the holder of an impartiblo 
Raj, and eTnjoyed by them in li^n of maintenance ire not necessarily inalienable. 
Indeed such grants may he alienated subject to the proprietary right of the 
grantor and to his ultimate claim as reversioner on extinction of the grantee's 
descendants in the male line. W The proprietary interest of the owner for the 
time being of an impartilile estate is. unlike ordinary ancestral property subject 
to the Mitakshara law, absolute and the son has no co-parcenary interest by 
birth as ha would have had in the prooerty if it had not been impartible.^^®) 
But an impartible estate taken by a son by heritage from his father is assets 
for the payment of the father’s debts not contracted for immoral or illegal 


(1) Jlan-isv. Broirn, I.Ij.R., 28 Cal. 621 
(636), P.C. 

(21 fb., pp. 633, 636. 

(3) ^[t. liehee Bachun v. Shaikh Ifaaiifl, 
14 M. I. A., .377: Hadi Ali v. Akbar AH, 
I.L.R., 20 All., 262 : Muznffar Aliv Pnybati, 
I.L.R . 29 All., 640 (646). () A Parhati v. 
Miizaffar Ali, I.E.R...34 All., 289 (293), P.C. 

(4) Rani Annanurm v. Smaminathan, 6 I. 
C., 439. 

(5) Jjdoit Kumari v. Hari Ram, I. L. R., 
28 Cal., 483 (4851. 

(6) IJdo]! Kumari v. Hari Ram, I. L. R., 
28 Cal., 483 (485) ; following Rajkishirar v. 
Bunsidhur, T. L. R., 23 Cal., 873; Haridas 

V. Baroda Kishore. I. L R., 27 Cal., 38. 
To the Rame effect Kustoora v. BenotJera-m, 4 

W. R. (Mis.), 5, but see Bally Dobeyy. Oanei, 


I.Tj.R., 9 Cal.. 388; distincruiRhed in Faj 
KiAiwnr v. Bunsidhar, I. L. R., 23 Cal., 
873 (875). 

(7) CJterukuri v. Manfraratti, 2 M. H. C. 
R., 327 ; Vangala v. Vangala, T. L. R., 28 
M^d.. 13. 

(8) Vanr/ala v. V^anrfa^a. I.L.R , 28 Mad., 
13. 

(9) Ranifshirar Singh v. Jihcndar, T L.R., 
32 Cal.. 683: Ramachandra v. Mtideskirar, 
T, L. R., 33 Oal., 1158; Ganeah Dutt v. 
’Maheshwar. 6 M. T. A., 164. 

(10) Sarataj Kiiari v. Deoraj. T. L R., 10 
All., 272. P. Ci, ; Sri Raja Rao Venkata v. 
The Com t of UWs, I. L. R., 22 Mad., 303, 
P. C. : Veera Soorappa v. Errappa, I. Ij.R., 
29 Mad., 484 (489). 
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purposes, and may be attached and sold in execution of a decree for such 
debtaB.(^) 

226. Impartible Estate. — An estate may be impartible, but not 
inalienable,*^) while others are both impartible and inalienable, but inaliena- 
bility is not necessarily an incident of an impartible estate ; nor is imparti- 
bility to be inferred from inalienability. The incidents of impartibility or 
inalienability may be either the creatures of law, or they may be acquired by 
custom. But an impartible Raj, which is inalienable by custom, may be 
alienated for legal necessity ; and the successor to the Raj by right of survi- 
vorship is, under the Mitakshara law, liable for the debts proved to have been 
contracted for legal necessity. *3) The fact that an estate is impartible does 
not prevent the holder for the time being from making grants of the land in per- 
petuity. But in the case of a religious endowment its trustee cannot, except on 
special grounds, create a perpetual tenure binding on liis successors in office.!®) 
The person entitled to succeed to an impartible estate is not a co-parcener or 
joint tenant with the de facto holder for the time being, for there is no unity 
of possession, of enjoyment, or of interost.*^) But the rule of succession is not 
thereby altered, but rather follows that applicable to partible estates. “ The 
rule of succession is an anomalous rule in the sense that it is not supported by 
any existing right, which the law can regard as a natural, reasonable, and 
sufficient foundation for it. It is a survival, a superstructure of which the 
foundation has perished in the course of ages, and which stands now only 
because it is buttressed by a series of decisions of the Privy Council, and un- 
derpinned perhaps by considerations based on the expediency of preserving an 
estate in the nature of a Ra,i in the bands of a man rather than of a woman, 
and perhaps also by that conservative adherence to custom which is nowhere 
stronger than in matters relating to succession and inheritance.”!'^), 

A saranjam or jagir is prim% facie a grant of the roval share of the revenue 
only and not of the soil, for life, only resuinable at the nleisureof Government, 
and it is ordinarily both impartible and inalienable. But in may be expressed 
to confer an absolute estate, and the meaning and effect of the grant is to be 
gathered from the surrounding circurasbances and the object with which the 
sanad was granted.(S) Though the holder of inalienable property may not 
transfer it, ho may lose his right thereto by the operanion of limitation. (9) 
Neither impartibility nor the inalienability of a tenure precludes the holder 
from creating subordinate interests nob operating ou the enjoyment of the 
estate. The holder of an impartible and an inalienable estate may, for 
instance, grant farming leases of villages comprised in his zernindari, and these 
may be perpetual. 


(1) Muttanan v. Sangili, I. L. R., 6 Mad., 
1, P. C. ; Veera Soomppa v. Kn appn^ I.L.R., 
29 Mad., 484 /490l. 

<2) Sartaj Kuari v. Beoraj, I. L. R., 10 
All., 272 P. C. ; Venkata (Sri Baja Rao) v. 
Coi/rtof IVards. I. L R., 22 Mad., 383, P. C. 

(3) Oopal V. ]ia(jhiiiiath, I. L. R., 32 Cal., 
158. 

(4) Narainy. Lokenath, I. L. R., 7 Cal., 
461. 

(5) Naraswiha v Gopala, LL.R., 28 Mad., 
391; Mayandi v. Chokaliyujam^ I. L. R., 27 
Mad., 295 ; Vidyapurna v. Vidyanidhi, ib., 

G. TP— 20 


435. 

(6) Jogeudro v. Nityanand, I. L. R., 18 
Cal., 15i P. C. 

(7) KnlnhasH (Raja of) v. Achigadn, I, Tj, 
R., 30 Mad., 454. 

(8) Itamkrishnarao v. NanaraOt 5 Bom. L. 
R , 983. 

(9) Daitagiri v. Datiatraya, T. L. R., 27 
Bom., 363 (368) following Prenideyit etc., of 
the College of St. Mary Magdalen v. Tlie 
Attorney General, G H. L. C., 189 ; Robeit v. 
The South-Eastern By. Co., 9 Q. B. D., 424. 
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226. Mere Bight to sue. — This clause has been amended.^^) By 

striking out the words “ for compensation for a fraud or for 
harm illegally caused ’* it has made the rule one of general 
application. The language of the clause is borrowed from the judgment of an 
English precedent.^*-^^ To “ sue ” means to make a legal claim or to take 
legal proceedings against any person. It does not necessarily imply institu- 
tion of a suit by means of a plaint such as is referred to in the Code of 
Civil Procedure. It rather implies the taking of any legal proceedings in 
matters of any kind. (3) 

With this clause may be compared section 60 {e) of the Civil Procedura 
Code which prohibits the attachment or sale in execution of a decree of a 
“ mere right to sue for damages ” and under which it has been held that the 
right to bring a suit or prefer an appeal, is not transferable. (^1 But the right to 
claim specific performance of an agreement to transfer land is, being property^ 
held under the Code to bo attach able.(3) 

227. The clause now enacts that a right to sue, as such, cannot be dis- 
annexed from property of which it is merely an incident so as to be the subject 
of a separate contract. The right of suit is a personal right annexed to the 
ownership of property and cannot be severed from it. And even whore the pro- 
perty consists of nothing else but only the right of action, as in the case of a 
personal wrong, the right cannot be transferred but must be enforced, if at all, 
by the party wronged. The word “mere” means by itself and implies that the 
transferee acquires no interest in the subject of transfer other than the right to 
sue as an ostensible owner of the property claimed, of which, it may be, the 
real owner is somebody else. This does not mean that the transferrer may not 
empower any one by a duly executed powcr-of-attorney to bring a suit, for 
delegation of this power creates only an agency and not a transfer of the right, 
but in such a case the suit will have to be instituted in the name of the owner 
who will be the plaintiff in the suit. The restrictive provisions of the clause 
are said to be directed against “ the multiplying of contentious 8uit8,”('^l or iu 
one word maintenance, it being the policy *of the law to repress speculative 
gambling in litigation which had been the tendency before restrictive statutes 
were passed in England against maintenance and champerty. These statutes, 
originally prohibited transfers of all choses in action. Thus “ if a man owe me 
money on an obligation or the like, I cannot grant this debt to another, but I 
may grant a letter of attorney to another man to sue for it and realize it, or I 
may grant the writing itself to another, and he may cancel it or give it to the 
obligor.” The reason given being that the obligation imposed on a man by 
his contract, was to perform w'hat he had undertaken with or for the benefit of 
the person with whom he liad contracted, and no other, and that the right to 
sue and the liability for damages fora wrong were personal to the injured party 
and wrong-doer respectively. <^1 But the original rigor of this ancient view of 

(1) S. 3, Transfer of Property Amendment (6) Riulra Perknsh v. Krishna Mohiin I 

Act (II of 1900). L. R., 14 Cal.. 241. 

(2) Prosser V AVZ;»onrZ.s, 1 G.A C., Ex., 481. (7) 10 Rep., 46a. 

(3) Vajeravi v. PurshoinvidaSt 7 Bom. (8) Vin, Abr. AssignmenUB) (D), Brosle. 

L.B., 138 (141). Chose in action ; Go., Litt., 265a. 

(4) Act V of 1908, S. 266 ie) Code of Civil (9) Will’s P. P. (15th ed.). 29, 30. Harv. 

Procedure 1862 (Act XIV of I882h Law Rev. iii, 337, 339 ; cf. Bhekare Singh v, 

(6) Bipro Protab V, Deo Narayan, 3 Mubossein^ 3 Hay., 482; Gopala Iyer v. 

Mis., 16: Tuffuzul Husain v. Raghunath, 7 Ramasami, 6 I.C., 290; Ali Muhammad v, 
186; Shyamchand v. Land Mortgage 8. C, Chander^ I.L.R., 36 Gal., 345 (351)« 
Company^ I. L. R., 9 Gal. G95. 
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contract could not but pass away and as commerce increased, the assignment of 
choses in action became as much an object of solicitude on the part of the courts 
of equity as the assignment of a chose in possession had previously been of the 
courts of law.(^) And now since tbe passing of tbe Judicature Act, 1873,(2) 
choses in action are legally assignable, and the assignee is competent to sue in 
his own name without incurring tbe taint of maintenance. And this is also the 
law of India as will be seen, hereafter, (•^) and according to which ail 
choses in action are assignable, subject only to the exceptions mentioned in 
this section. 

228. The object of this clause is to prevent the abuse resulting from 
trafficking in litigation and speculation. “ Tbe real test,” says Sargent, C. J., 
“ in cases of this nature is whether the transaction was a bona fide purchase of 
the matter in dispute or one for the purpose of maintaining or proceeding with 
litigation and where such is the case, Courts of law and equity will treat the 
transaction as an infringement of the law against champerty and maintenance, 
and as having neither validity between the parties thereto, nor conferring any 
right of action against third persons. ”(4) So if an assignment is made with a 
view to litigation which would not have been otherwise embarked upon, it 
cannot be sued upon.^^) Similarly the Courts have declined to enforce an assign- 
ment of a right to sue for compensation for the wrongful attachment of moveable 
property in execution of a decree, (6) or of a claim for mesne profits(7) being in 
the nature of a suit for recovery of damages (i^233). The Judges in the last- 
named case have held that the term *’ harm illegally caused ” should not be 
restricted to apply only to a personal harm or injury. 

229. This clause was, as stated before, held to forbid agreements of oham 
pertous character. J3ut, in a number of cases,(®) it has been held that the 
English law against champerty and maintenance is not applicable to Ibdia. But 
such agreements when unconscionable, extortionate or inequitable should not 
receive effect. In agreements of this kind, then tbe questions are, whether the 
agreement is extortionate and unconjcionable, so as to be inequitable against the 
borrower, or whether the agreement has been made, not with the bona fide 
object of assisting a claim believed to be just, and of obtaining reasonable com- 
pensation therefor, but for improper objects as for tbe purpose of gambling in 
litigation, or of injuring others, so as to be, for these reasons, contrary to public 
policy. In either of these cases effect is not to be given to the agreement.f^) 


(1) Add. Contd, p. 75, Co. Litt. 2326, n. 1; 
Ty3cn V. Jackwn, 30 Beav.; 384 ; Baie •/. 
London and N. W, By. Co., Johns., 722. 

(2) S. 25 (6). 

(3) See Ch. VIII. 

(4) Goknldas v. Lakshimdas, I. L. R,, 3 
Bom., 402 ; James v. Ken\ Oh. D , 449. 

(5) Moreshwar v. Kasha ba, I. L. R., 2 
Bom., 248 ; Ta7'a Soondaree v. CoUecfoi of 
Mymensingh, 13 B. L. R., 495; Tarachand 
V. Sukhlal, I. L. R., 12 Bom., 554. 

(6) PragiLalv, Fatehchand^ I.L.R., 5 All , 
207. 

(7) Durga Chandra Boy v. Koilash Chandra 
Boy, 2 C.W.N., p. 43 ; Fragi Lai v. Fateh- 
chund, I, L. R., 5 All., 207 ; Shyamchand 
Kundu V. The Land Mortgage Baltic of Imlia^ 

1. L. R., 9 Cal., 696. 

(8) Chunni Kuar v, Bvi> Smgh, I. L. R., 


11 AU., 57; H iisein Bu.i w , Balimat Husein,!, 
L. R., 11 All., 128 ; Loke Indor Singh v. Bui) 
Smgh, I.L R , 11 All., 118 ; Lai Achal Ram 
V. Baja Ka.?mi Husain, I.L.R. , 27 All., 271 
(P.O.); Ravi Coomor v. Chunder Canto, I.L. 
R., 2 Cal., 233 (P.C.); Baghunathv, Nilkanthf 
I.L R., 20 Gal., 843 (P.C.); Debi Dyal\. Dhan 
Pei tap, I. L. R., 31 Cel., 433. reversed O.A. 
on a different point Bhagu'ob Dayalv. Debi 
Dayal, I L.R., 35 Cal., 420 (426) (P.C.); Gos- 
sain Raiudhan v. (lossain Dalinir, 14 0. W. 
N., 191 ; Ahinedbhoy Hubihhoy v, Vulleebhoy 
Casseembhoy, I. L. R., 8 Bom., 323 ; Bam 
Kumar Cooiuloo v. Chwider Canto Mukerji, 
I. L, R , 2 Cal., 233 (P. C.) ; Mayor oj Lyons 
V. Fast India Company, 1 M. I. A., 17 ; 
Fischer v. Kamala^ 8 M. I. A , 170. 

(9) Raja Mohkan Smgh v. Raja Rup Singh„ 
I. L. R.,15 All., 852 (P.C.). 
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So on a similar principle in one case an assignment made with a view to litiga- 
tion was not given effect to.(^i 

230. Maintenance and Champerty.— The foundation of this clause 
is then the rule againsb maintenance, which, says Lord Coke, “ signifieth in law 
a taking in hand, bearing up, or upholding of a quarrel or side, to the distur- 
hantee or hindrance of common right.*’(^l Similarly Blackstone calls it “ an 
officious intermeddling in a suit which no way belongs to one by maintaining or 
assisting either party with money or otherwise to prosecute or defend it.’'(^l 
And so Chancellor Kent says that it is a principle common to the laws of all 
well-governed countries that no encouragement should be given to litigation by 
the introduction of parties to enforce those rights which others are not disposed 
to enforce. But there may be oases when one man may naturally be in- 
terested to assist another in enforcing his just rights. A master for a servant, 
or a servant for a master, an heir, a brother, a son-in-law, a brother-in-law, a 
fellow-commoner defending rights of common, a landlord defending his tenant, 
a rich man giving money to a poor man out of charity to maintain a right which 
he would otherwise lose — in all these and similar ca*3es the transaction does not 
bear the taint of maintenance, for in all these cases the interest spoken of is an 
actual valuable interest in the result of the suit itself, either present, or contin- 
gent, or future, or the interest which consanguinity or affinity to the suitor gives 
to the man who aids him, or the interest arising from the connection of the 
parties, e.g., master and servant, or that which charity and compassion give a 
man in behalf of a poor man who, but for the aid of his rich helper, could not 
assert his rights, or would he oppressed and overborne in his endeavour to 
maintain them (’^) All those considerations would, however, scarcely arise in 
a transfer within the contemplation of the clause, which, irrespective of the 
intention actuating the transfer, makes all transfers of a more right to litigate 
void. Such a right should be distinguished from the transfer of property which 
cannot be got at without suit, as, for example, the transfer of property bv a 
vendor who had previously conveyed the same property by a deed voidable in 
law.f^l 


231, Now as a transfer made in violation of the provisions of this clause 
Parol evidence. would be opposed to public policy, there can be no doubt 
but that extrinsic parol evidence would be admissible to 
show the true nature of tlie transaction, as, for example to show that a transfer 
of property was in effect no more than a transfer of a right to sue and thereby 
invalidated the whole document. Damages for personal injuries as for defama- 
tion, trespass, and the like are personal to the party aggrieved and cannot be 
transferred. 


232. What amounts to a bare right to sue.— In order to distin- 
guish the case in which law recognizes the policy of permitting the transfer of 
the right of suit from those which it prohibits, the principle underlying the 
legislation will have to be clearly grasped. In the first place, it is to be observed 
that though the clause is inspired by the same principle which underlies the law 


(1) Gokuldas v. Lulchmidas, I. L. R-, 3 
Bom., 402. 

(2) Co. Litt., 368^1. 

(3) 4 Black, Comm., 134. 

(4) Cited by Lord Coleridge, C. J.. in Brad- 
laugh v. Newdegate, 17 Q. B. D., 1 (6). 

(5) 'Wallis V. Duke of Portland, 3 Ves., 494; 


Bradlaugh v. Nciodcgate, 11 Q. B. D., 1 (11); 
Buntlcy V Huntley, L.B., 8 Q.B., 112; Pros~ 
$er V. Edmonds, 1 Y. & 0., 481 ; Shackellv» 
Hosier, 2 Bing. N. C.; 634; PecJiellv, Watson, 
8 M. & W.. 691 ; eee per Fry, L. J., in Har- 
ris V. Brisco, 604 (512, 513). 

(6) Dickinson v. Barrell, L. R.,1 Eq., 337. 
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against maintenance and champerty, neither in this clause nor anywhere else 
in the Act is the English law against maintenance and champerty as such 
re-enacted, though in some cases decided before the present enactment the 
transaction was viewed from that standpoint. But in more recent cases it has 
been definitely laid down that it would be wholly fallacious to view sucbf tran- 
sactions from the standpoint of English law.13) In England it is a high offence 
at common law to buy or sell any doubtful title to lands known to be disputed, 
to the intent that tbe buyer may carry on the suit which the seller does not 
think it worth his while to do, and on that consideration sells his pretensions 
at an under- value. It is immaterial whether tbe title so sold be a good or a bad 
one, or whether the seller were in possession or not, unless his possession were 
lawful and uncontested. All these practices tend to oppression by giving 
opportunities to rich men to purchase the disputed titles of others, to the great 
grievance of^the adverse parties, who may often be unable or discouraged to defend 
their titles against such powerful persons, which perhaps they may success- 
fully enough maintain against their proper adversaries. (4) But in this country 
a transfer made for that purpose or having that effect would not be necessarily 
void. As their Lordships of the Privy Council observed : “ A fair agreement 

to supply funds to carry on a suit in consideration of having a share of the 
property, if recovered, ought not to be regarded as being se opposed to 
public policy. Indeed, cases may be easily supposed in which it would be in 
furtherance of right and justice, and necessary to resist oppression, that a 
suitor who had a just title to property, and no means except the property 
itself, should be assisted in this manner. But agreements of this kind ought 
to be carefully watched, and when found to be extortionate and unconscionable 
so as to be inequitable against the party ; or to be made not with the bona fide 
object of assisting a claim believed to be just, and of obtaining a reasonable 
recompense tberefor, but for improper objocts, as for the purpose ol gambling 
in litigation, or of injuring or oppressing others by abetting and encouraging 
unrighteous suits, so as to be contrary to public policy, effect ought not to 
be given to them.”(5) 

233. In another case their Lordships repelled the contention advanced 
before their Board that although the English Law as to maintenance 
and champerty was not, as such, applicable to India, yet on other grounds, 
what was substantially the same law was there in force. In this case an 
assignment of property said to be worth three lakhs, was made by two plaint- 
iffs claiming to be the next reversioners on the death of a female owner for a 


(1) “Maintonance ” is the prosecution of a 
suit of another in which one is in nowise in- 
terested. “Champerty ” is the maintenance 
of a suit for a share of the proceeds. Tbe 
law will be found exhaustively explained by 
Ohitty, J., in Only v. Churcill, 40 Oh. D., 481 
(488. 489). 

\2) h'lsher v. Kamala, 8 I. A., 170. 
(The law of tbe two countries is analogous), 
see the question discussed in Uolutldas v. 
Lakhmidas, I. L. K., 3 Bom., 402 (409-414) ; 
but more recently it has been held that the 
law relating to maintenance and champerty 
as such has no application here. Ram Coo- 
mar v. Chunder Canto, I.L.R., 2 Cal., 233 ; 
Kumvar Ram Jjal v. Nil Kanth, I, L. K., 20 
Gal., 843(P.G.); Bhagwab Dayal Singh v. Dcbi 


Dayal, 1. L. R., 3o Cal., 420 (426) (P. C.). 

(3) Ram Coomai v. C hander Canto, I. L. 
K,, 2 Cd.1., 233 (P.C.); Kmurar Ram Lai v. Nil 
Kaiith, I.L. R., 20 Cal., 843 (P. C.) ; Bhag- 
u ab Dayal SuKfh v. Debi DayaU !• L. R., 35 
Cal., 420 (120) (P. C.) ; Baldeo Sahai v. Har- 
bana, I. L. R., 33 All., 626. 

(4) Hawkiu’s Pleas of the Crow'n I., 470, 
citeU in 'raia Soondaice v. The Collector, 13 
B.L.R., 495 (505). 

(5) Ham Coomnrw Chmider Canto, I.L.R., 
2 Cal., 233 (P. C.) ; Baja Mohkan Singh v. 
Raja Bup Singh, I. L. R.. 15 All.. 352 (357) 
(P.C.) 

(6) Bhaqu'at Dayal Sinoh v. Debi Dayal, 
I.L.R., 36 Cal., 420 (426)( P.C.) 
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•consideration of Bs. 52.600, of which sum Bs. 600 was paid to the vendors, the 
balance being only payable in the event of the first plaintiff vendee’s success in 
recovering the property by suit, and whereupon both the vendor and vendees 
sued to recover possession of the property from the defendant who had pur- 
chased it from the widow. Bampini and Pargiter, JJ., threw out the suit hold- 
ing that the defendant’s sale was supported by legal necessity, that plaintiff 
No.’ l having transferred his right to plaintiffs Nos. 2 and 3 the former had no 
locus standi and the latter’s assignment was void being clearly an unconscionable 
and speculative agreement and one opposed to public policy as fostering and 
promoting gambling in litigation. (D But on appeal to the Privv Council Sir 
Arthur Wilson delivering the judgment of their Lordships held that there was 
no ground for the contention that the case was to be approached from the 
standpoint of a rule analogous to the Bnglish doctrine of maintenance and 
champerty, nor was it competent to the defendant to attack the plaintiffs’ 
assignment as an unfair and unconscionable bargain for an inadequate price 
which was a question between assignor and assignee : “It is unnecessary to 
consider what the decision ought to have been if this had been a litigation 
between the assignors and the assignee in which the former sought to re- 
pudiate the assignment. In the present case the assignors do nothing of the 
kind. They maintain the transaction and ask that effect be given to it, and'for 
that purpose they join as plaintiffs in the present action. Their Lordships 
are therefore of opinion that the attack upon the title of the first appellant 
upon any such grounds as these indicated must fail.”(5) Their Lordships 
eventually decreed the claim subject to the plaintiffs' paying to the defendant 
the portion of the price supported by legal necessity. Of course, in view of 
the finding that the title to the property in suit was either with the assignor or 
the assignee both of whom were the plaintiffs, it was not necsssary to consider 
the effect of the assignment if the assignor had not baen a co-nlaintiff. In 
another case where the plaintiff had been promised a sht^re of a village in lieu 
of his services and expenses incurred bv him in recovering it and other property 
for the defendant, their Lordships held that such agreements were not in thenl- 
selves opposed to public policy “ but such documents should be jealously 
scanned and when found to be extortionate and unconscionable, they are 
inequitable as against the party against whom' relief is sought, and effect 
should not be given to them.” Their Lordships then passed in review the 
expenses incurred by the plaintiff and affirmed the decree for Bs. 1,000 which 
the Court below had awarded him as compensation for any expenses 
legitimately incurred by him.”(2) 


234. These cases may be then taken to establish the following proposi- 
Reiult stated : (a) That there may be a valid transfer of property 

for the purpose of financing a suit upon the terfns that 
the property or the proceeds realized from the litigation shall be divided 
between the transferrer and transferee irrespective of the fact whether 
or not there was any agreement for the payment of consideration “ win or 
lose 1^); ^ (6) That in a case where both the assignor and assignee supoort 

the assignment it is not competent to a stranger to plead its invalidity 
upon any of the grounds upon which the assignor could have successfully 


(1) DcbiDayal v. Bhan J^ertap Singh, I.L. 
R,, 31 Cal., 433 (439) O.A., Bhagwah Dayal 
V. Dehi Dayal, I. L. R., 35 Cal., 420 (427), 
P.O. 


(2) Raghmiath v. Nil Kanth, I. L. R., 28 
Cal., 843 (847), P.C. 

(3) Baldeo Sahai v, Harhans, I. L. R., 30 
All. 626 (628). 



s. 6J 


EXCEPTED OASES. 


159 


impeached bis assignment : (c) That the fact that; the assignment is in favour 
of an officious intermeddler, and is made with the immediate object of 
instituting the suit which but for that assistance > would never have been 
instituted are all immaterial and insufilcieot to invalidate the transfer 

but they are nevertheless indirectly material inasmuch as they have a distinct 
bearing upon the points relevant in such oases and which are — (a) that the 
intermeddling was in the nature of gambling (5) or intended to injure or oppress 
one’s adversary (c) or that the transfer was intended to encourage an unrighteous 
suit so as to be contrary to public policy. It is to be regretted that the Indian 
rule does not condemn maintenance and champerty as such, against which 
provision will be found to exist in the lands of all civilized countries ; (§. 230) 
and the enactment of this rule, which curiously was not even referred to in the 
cases last cited, if it marks a departure from the standard law on the subject, does 
not go much beyond the provisions of Section 23 of the Indian Contract Act (1) 
in that it sanctions all transfers not shown to be involutary or oppressive. But 
the real test in oases of this nature should be whether the transaction was a 
bona fide purchase of the matter in dispute, or one for the purpose of maintaining 
or proceeding with litigation, and where such is the case the courts should treat 
the transaction as having neither validity between the parties thereto, nor con- 
ferring any right of action against third persons. (2) The prohibition is directed 
against speculations in law suits, and any transfer which encourages such specula- 
tions is absolutely void. But the rule does not prevent persons from charging the 
subject-matter of the suit, in order to obtain the means of prosecuting it.iS) 


236. Nor does it extend to the assignment of a chose in action if it 
Chose in action. includes any substantial interest beyond a mere right 
to litigate.i^l Indeed, it is in dealing with the transfer of 
an actionable claim that the question often assumes the greatest prominence, 
for strictly speaking such a transfer falls within the mischief of the rule inasmuch 
as an actionable claim is not a corporeal thing which may change hand by 
delivery, but being a right to the performance of a duty by another person, a 
means of enforcing an obligation imposed on another to make reparation for a 
breach of contract or a wrong, it is as such incapable of assignment, for the duty 
of one to a specific person can never be transferred. To make an assignment of 
a chose in action is therefore really to substitute a new duty to the assignee for 
the duty originally incurred. (5) And so, originally choses in action were 
untransferable, and it is only by slow degrees that their assignability became 
recognized. Before their direct assignment, the same result could however be 
achieved by novation of the contract by a triangular agreement to which the 
debtor was a party, or by means of the power of attorney which enabled the 
assignee to sue in the name of the assignor for his own purposn.^*^! Its direct 
transfer was only recognized by the rules of moiern equity formulated in the 


(1) Act IX of 1872. 

(2) Qokuldas v. Lakhviidas^ T. L. R., 3 
Bom., 402 ; Jarncs v. Kerr, 40 Ch. D.-, 449. 

(3) Anderson v. Radchfje, 29 Li. J., (Q.B.), 
12; Scott V. Miller, 28 L. J., Ch., 684.; 
Bhagwah Dyal {Rajah Rat) v. Debt Dayal, 
12 O.W.N. 393. P.O., I.L.R. 35 Cal. 420, P.C. 

(4) Prosser v. Kdmonds, 1 Y. and C., 499. 

(5) Ames, 3 Harvard Law Review, 337, 
339, et seq, 

^ (6) Novation may take place thus : A ori- 
ginally agreed to pay money to B, Then 


with the consent of B, A agrees to pay the 
same money to C, or where a duty of A to B 
is by consent of all parties replaced by a duty 
of C to B. (For ancient Law. see Gains II, 
S. 38 ; III., S3. 176, 177. Inst., Ill, 29, S. 3 
Braction fo. 101 (a). 

(7) This method seems to have been in 
vogue from very early times! It was known 
in A. D. 1309. Ames. Harvard Law Review 
HI, 340, 7iote, 2 Pollock and Maitland’s Hist* 
Eng. Law., 223-225. 
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seventeenth century. (D When the ecclesiastical chancellor was replaced by a 
lawyer, W and which at first allowed the assignee to sue in the assignor's nanae, 
the latter being, if necessary, restrained from obstructing the exercise of this 
right The growth of commerce however, led to further changes in the law 
which may be now regarded as the present stage in its history. 

236. Leaving aside for the present the subject of choses in action which 
(1) Right of action will have to be more fully dealt with later on.^^l it may be 
in tort unaasign- i^gre stated that the cases falling within the prohibition 
are mainly those arising out of tort, although some obliga- 
tions ex-contractu are also unassignable. Of these the former are wholly untrans- 
ferable, while the latter are for the most part transferable except where they 
offend against the rules already discussed. So the right to sue for damages 
Cfliused to another on account of fraud of the person sued against is not enforce- 
able in law. “I do not hesitate to say,” says Turner, L. J., “that in my 
opinion, the right to complain of a fraud is not a marketable commodity, and 
that if it appears that an agreement for purchase has been entered into for the 
purpose of acquiring such a right, the purchaser cannot call upon this Court to 
enforce specific performance of the agreement. Such a transaction, if not in 
strictness amounting to mamtenance, savours of it too much for this Court to 
give its aid to enforce the agreements.” Thus it has been held that the right 
to sue for compensation for the wrongful attachment of moveable property in 
execution of a decree, or for mesne profits which is no more than a right 
to sue for damages ^9) are untransferable. It has been said that a right 
of action for wrongfully withholding goods, w'here the measure of damages in 
England is, as a rule, the value of the goods may bo lawfully assigned over 1^1 
but the authority cited for the statement(lO) cloes not support it, and it is sub- 
mitted til at the case is no exception to the general principle before enuncia- 
ted.!^ i) An assignment to a person after contract of the right to recover damages 
falls into the same catogory.!^^-^) Similarly, the right of action for assault or 
trespass, wrongful conversion or injuries to the person and reputation are from 
their very nature incapable of assignment. And the law" is the same whether 
the tort complained of relate to moveable or immoveable property. But in Eng- 
land an exception is made in the case of an assignment of a right of action in 
tort to a solicitor, provided it is not absolute but is only by way of mortgage or 
security for the loan. But liaving regard to the provisions of section ld6 it 
may bo gravely doubted if the exception would hold good in this country. 


(1) F) ij V. Portci\ 1 Mad., 307. 

(2) Sec. 3, Black Gcnim., 53 ; Will ? R. P. 
(18th ed.), 161 

(3) Honnnnnd v. Mc^sentjer, 9 Sim., 327, 
(332) ; Mamflcs v. Du on. 3 H.L.C., 702 (726). 

(4) Chap' VIII. 

(5) Pratfilalv. Pufelicliand , 1. L. R., 5 

All., 207. 

(6) De Bogkton v. Money, L. R., 2Ch., 164 
(169). 

(7) Piarjilal v. Fatehchand, I. L. R., 5 

All., 207.' 

(8) Shifain Chand '^l Jie Land Moitgagc 
Bank, I. L. R., 9 Cal., 695 ; Dm gnvhmuira 
V. Koyla^h, 2 C. W. N., 43. 

(9) Wills, P. P. (15th ed.), 149. 

(10) Cohen Y. Mitchell, 2^ Q, B. D., 262. 


A careful perusal of this •ase would show 
that the point was nowhere raised nor was it 
decided by Lord Esher, M. R., Fry, L. J., 
and Lopes, L. J. ; the sole point raised and 
decided there being that transsetions entered 
into with an undischarged bankrupt binds the 
trustee as against a bona fide transferee for 
value, the notice of bankruptcy being im- 
material. The bankrupt in the case had no 
doubt assigned away his right of action for 
wrongful conversion, but the validity of the 
assignment was not questioned. 

(11) Sinij)son V. Lamb, 7 E. & B-, 84 ; Aw- 
dersem v. fiadcliffe, E. B. & E., 806. 

(12) Torhinqton v. Magee, [1902J, 2 K. B., 
427. 
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237. The transfer of a right of action in tort may, however, take place 

Assignment by effect of a contract of insurance, by which the in- 

subrogation. surer who has paid for the total or partial destruction of. the 
insured goods is subrogated to all the rights of the insured, 
and can maintain a suit for damages against the author of the loss even though 
the payment mad^ may not have been within the terms of the policy.<^) 
But the insurer must sue in the name of the insured unless the right to sue has 
been properly assigned to him. (2) , 

The objection to an assignment of a right to sue for tort ceases as soon as a» 
decree is obtained upon the right. It is then a judgment-debt and not an' 
actionable claim and is undoubtedly assignable. 

238. On a similar principle it has been laid down that a contract based* 
Personal Contracts. personal considerations is not assignable without the 

consent of the debtor or the other party to the contract.^f^) 
Such contracts as those between master and servant, principal and agent, are 
naturally unassignable.^^^i On the same principle a legal practitioner cannot 
sell Ills briefs. * 

239. Contracts can be said in strictness to be assignable only in the sense 

that the benefit of all that remains to be done under it can 
tra^8*'*^are ^un- assigned without the consent of the person on whose 
assignable. there remains something to be done. Where, therefore^ 

there are mutual obligations still to be enforced and the 
whole consideration has not been executed, there can bo no assignment in the 
sense of discharging the original contract and creating privity or r/?iasi’pnviby 
with a substituted person. When contracts involving personal obligations in 
the conti-actor are said not to be assignable, what is meant is, not that contracts 
involving obligations special and personal can be assigned in the full sense of 
shifting the burden of the obligation on to a substituted contractor any more 
than where it is special and personal, but that in the first case the assignor may 
rely upon the act of another as performance by himself, whereas in the second 
case he cannot. So wherever the consideration has been executed and nothing 
more remains but to enforce tlic obligation against the party wlio has received 
the consideration, the right to enforce it can be assigned and can be put in suit 
by the assignee in his own name after notice. 1^) Bub the assignment to a person 
of the right to recover damages for breach of a contract is invalid inasmuch as 
such an assignment amounts to merely a right to sue which it is the policy of 

(1) Randal v. Cochran, 1 Ves. S., 98 ; Ma~ as it is startling ” — ib , p. 265. 

son V. Sainshitrift 3 Doug,, 61 (04) ; Siinp'ion w. (2) Kin</ v. Victoria Jn^urancB Co. [1896], 

TlioiuMon^ 3 App. Cas., 279 ; Caste Ham v. Pres- A C., 250 (256). 
ton, 11 Q. B. D.,iBS0. Per Dord Hobhouso (3) 3 BUck Comm , 436, 438. 

in Kiufj V. Victoria Tnsnrance Co [1896], A. (4) (ihnhim Mohained v. Indra Chand, 7 B. 

G., 260 ; who said : But it is claimed as a L. R., 318. 

matter of positive law that, in order to sue for (5) Naiaasivaija v Kadir, I.L.R., 17 Mad., 
damage done to insured goods, in.su rers must 168; b^atrofi' v. L R., 4 O.P., 

show that if they had diNputod their liability 74G llunt^Jc v. Hunter, 12 B., 810; 

the claim of the insured must have been Art ansas Valley Oi. v. Beldcn Mining Co, ^ 

made good against them. If that be good 127 U. 8. R., 379. followed, 

law, the consequence would be that insurers (0) Farrmn v. Wilson, L. R., 4 0. P., 744 
could never admit a claim on which dispute (747). 

might be raised except at the risk of finding (7) Jhrju Hai v. Muhammid, (1899), A.W, 
themselves involved in the very di.spute they N., 18. 

have tried to avoid, by persons who have no (8) Tolhurst v Associated Portland Cemeiit 
interest in that dispute, but who are sued as Manufacturers, lAd, [1902], 2 K. B., 660; 

being the authors of the loss. The propo- O A., (1903) A C., 414. But see Kempv. 

sition is, as their Lordships believe, as novel liaerschnan [1906], 2 K. B., 604. 
a, TP— 21 
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the law to discourage. But if in such a case an assignment is made before 
the breach occurs then it would not be open to the same objection, though the 
assignee may have expected the breach and recovery of no more than damages. 
The reason is that in the one case what is sold is the benefit of a contract, while 
in the other the property sold is “ a mere right to sue ” for damages for its breach 
which this clause condemns. While personal contracts are, as such unassigna- 
ble, *^there is nothing in the nature of an executory contract so as to render it 
unassignable.t^^^ But even an executory contract may be unassignable if it is 
of a personal nature or confers an obligation which from its nature cannot be 
transferred. Thus where a stipulation in the sale-deed conferred the right of 
pre-emption on a person if ho could raise the price before a certain date “without 
obtaining from others, and bv your own earnings,” it was held that the contract 
being personal was incapable of assignment. 

240. Of the rights cx-contractu it may be generally premised that only 
money or property wMiich is specified or capable of being specified is assignable. 
Thus while future debts due to an individual may be assigned, a right arising 
out of a promise to lend money where no fund is specified from which tlie 
loan is to be made, cannot be assigned. B) Similarly a right which would only 
give rise to a suit for unliquidated damages is not assignable, and hence an 
agreement for personal services or indeed any agreement of a personal 
character are unassignable. <^1 Thus formerly in common law where B being 
employed by A to tiansport goods for him to a foreign market delegated 
the entire employment to C who having performed all the terms of the original 
contract sued for the stipulated remuneration, but he was non-suited on the 
ground that there was no privity between the two parties. W Similarly if an 
order given to a tradesman for the supply of goods was executed bv another by 
the authority or the former, he was taken to have executed it as the agent of 
the former 'and was precluded from himself suing for them unless he had at 
the time given notice to the consumer that he was supplying them, in w^hich 
case their acceptance would be treated as originating a new con tract. W The 
harshness of these rules was greatly relieved by equity which regarded all 
contracts as assignable. But even in equity personal contracts cannot be 
transferred. For if one engages a celebrated singer, to sing or a painter to 
paint, or a sculptor to execute some work of art, it is obvious that the contract 
cannot be assigned. So if a lawyer has been entrusted with a brief he could 
not transfer it.f^) The riglit of occupying a house at a certain rent is, how- 
ever, not a personal right and may be assigned. (9) But where the contract 
is expressly or impliedly made unassignable, it cannot then be assigned. Such 
would be the contract for pre-emption if the pre-emptor could raise the stipulated 
purchase- money out of his own earnings. Similarly a contact by which 
a person bound himself to purchase goods of a specified quality from another 
undertaking not to purchase them from any other merchant for a certain time 

{!) ’roikin(iton\. Matjec [1902], 2 K. B. 1 Cb., 21. 

427; A/en Mahovied v. S, C, Chwidrr, I. L. (6) Sckinalinfj v. Tliomliuson-, G Taunt , 
Bi 36 Cal., 345 (o51) ; Gopala Iyer v. Rnina- 147. 

safiii (1909) 7 M. L. T.. 220 ; 6 i. C., 290. (7) lioulton v. Jones, 2 H. & N., 664, 27 L 

(2) Jtiranv, Haji Oosinan, 5 Bom. L. R., J., Ex. Il7 ; Hardman y. Booth, 32 L. J., 

373. Ex., 105. 

(.3)^ Uthandi y. Ranharachari, 16 M. L. J. (8) TJirjn v. Miihaviviad, (1899), A. W. N., 
B.i 106 ; following Sital Perfihad v. Lnchini 18. 

Pershad, I. L. R-. 10 I. A., 129. (9) Ramzani v. Waziv, (1887), A. W. N., 

(4) Tailhy v. Opcial Receirer, 13 App. Gas., 60. 

523. (10) Uthandi v. Raghavachari, I. L. R., 29' 

(6) Griffith v. Tower Publishing Co, [1897], Mad., 307. 
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is a contract of a personal nature the benefit of which could not be claimed 
by the purchaser’s assignee.(^^ A contract which is made to secure some future 
benefit on a future day for a consideration which is not completely executed, 
but involves the performance of some continuing duty, the assignment is 
allowed but subject to the performance of the required duty by the assignor. 
The assignee may then lose the fruits of the assignment, not only if the duty 
remain unperformed, but also if the assignor become bankrupt and his trustee 
in bankruptcy adopt and carry out the contract. On the other hand when 
there is no outstanding duty, a contract to transfer property, as for example by 
a testamentary disposition is valid, but it cannot be assigned so as to confer 
on the assignee any right on the strength of which he might obtain a declara- 
tion against the transfer red. (3^ As regards the purchase and sale of goods, the 
rule in this country is the same ; namely, that the benefit of such a contract 
may be assigned if the benefit is not coupled with a liability, and the nature 
of the contract has not been affected by personal considerations. (^) When it 
is said that the benefit of a contract may be assigned what is meant is that the 
rights acquired under the contract may be assigned if their enjoyment is not 
subject to the burden of a duty or a liability, in which case the rights cannot 
be severed from the burden, and as the latter cannot as of right be transferred, 
so cannot also be the rights so connected with it. 

241. But, as before remarked, where there is no outstanding duty a con- 
tract IS, subject to the above restrictions, assignable. An assignment of a 
decree subject to a condition that the consideration should be paid if the assignee 
succeeded in recovering it from the judgment-debtor was upheld as not amount- 
ing to a traffic in litigation. Decrees as such are property and are therefore 
both liable to attachment and sale.C^) And the Code of Civil Procedure recog- 
nizes the assignment of the subject-matter of tlie suit by leave of tlie Court.(8l 

242. Public OfB.ce and Salaries. — The rule here enacted is grounded 

on public policy, since a person is appointed to fill a public 
Clause ( }. office on the ground of confidence reposed in him and in his 

personal capacity and which therefore cannot be transferred to another by him 
without reference to the superior authority responsible for his appointment. 
This clause, of course, does not invalidate exchanges customary in certain 
departments of Government, which thougli transfers are made between two 
officers equally qualified and eligible and which are permitted by the superior 
authority who controls their employment. Such transfers partake of the nature 
of a tripartite arrangement which is indistinguishable from the ordinary trans- 
fers made in the usual course of official life. The clause does not interdict 
these and those which are practicall> indistinguishable from them ; otherwise 
offices are fron» their very nature unassignable. The following are instances 
of offices which have been held to bo untransferable ; — kariama right, office 
of mutioali^^^) or Archaka,<^^) and Dhararnkarta of a temple,fl2) mirasi 


(1) Kempv. Baersclman, [1906 , 2 K. B., 
604. 

(2) Wihnotv. Alton, [1897], IQ. B., 17. 

(3) Frng Dai v. Chote Singh, 9 O. C., 55. 

(4) Jaffer Mehcr All v. The Biidqe Budge 
Jute Mills Co., Ltd., I. L. K., 33 Ual-, 702. 
followed in Nathu v. Hansraj, 9 Bom. L. R., 
114. 

(6) Tolhurst v. Associated Portland Cement 
iiCo.,Ltd. [1902J, 2 K. B., 660 ; O. A., 
[1903] A. 0., 414. 

(6) Onanasambaiida v. Velu Pa'ndaram, 4 
C.W.N., 329 P.C. ; Rajah Varmah v. Ravi 


Vnrmnh, I L.R., 12 Mad., 483. 

(7l Gopal Nana Shet v. Johari Mai, 1. L. 
R., IG Bom., 522; Delhi and London Bank v. 
Pertn)} Singh, t.L.tt., 28 All., 771 P.B.; 
Caifadin v. Syed Muntae, 10 O C. 136. 

(8) O. 22, r. 10, (Act Vof 190S). 

(9) Keijaka v. Yaddatil, 3 M.H.O.R., 380, 

(10) Wahid V. Ashriiff, I.L.R , 8 Cal., 732, 
(734). 

(11) Narasinwia v. Anantha, I. L. R. 4 
Mad., 391. 

(12) Subbarayudu v. Kotayya, I.L.R. , 51 
Mad., 389. 
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office. Service vatan lands also fall into the same category. (2) The subject 
has been more fully dealt with before, to which reference must be made for 
more particular information (§ 197). The salaries of nublic officers are the 
remuneration paid to them for the efficient discharge of their allotted duties and 
inasmuch as they are payable and paid upon their performance they cannot 
be assigned away before their actual disbursement. Indeed, before actual pay- 
ment the salary of a public officer is not his property, because he cannot even 
sue for its recovery, and as was observed in a case : “ It is a general rule that 

a debt which a debtor cannot sue for cannot be attached, and as far as we are 
able to ascertain, the pay of an officer does not become his property until it 
actually reaches his hands. He is not in a position to maintain any action or 
suit for its recovery... until it can be established that the pay is a debt or pro- 
pcrty of... it cannot l)e attach ed.’'('^) 

The clause interdicts the assignment of a public office and the salary of a 
public officer — terms which have been nowhere defined in the Act. The term 
“ public officer” is defined in the Code of Civil Proceduref^) and which again is 
an adaptation of the definition of “ public servant ” as given in section 21 of 
the Indian Penal Codc.^^1 ft is possible that every public servant is not neces- 
sarily a public officer for the term “ officer ” means ‘‘ some person employed to 
exorcise to some extent and in certain circumstances, a delegated function of 
Government. He is cither armed with some authority or representative 
character, or his duties are immediately auxiliary to those of some person who 
is so armed but the narrower definition of the term public officer ” which 
finds place in the Code of Civil Procedure should be a fair index of what is 
meant bv that expression here. The word “ salary ” primarily means the 
recompense or consideration stipulated to be paid to a person periodically 
for services, and it may be doubted whether it is intended to include other 
sums such as travelling and cartage allowances paid to public officers in excess 
of their fixed stipends. In this respect the Code of Civil Procedure is more 
explicit 1*^) and which confirms the l)elief that the clause is restricted merely 
to a salary as such. 


243. The question whetlicr the salary of a public officer due for past 

services is a “ debt ” liable to transfer is one the answer to 
•f which much depend upon whether it is an “ actionable 

able.* claim ” i,e., a claim “ which the Civil Courts recognize as 

affording grounds for relief.” It has been so held in a case W 
in which however the wider rule of English Law was followed, but whatever 
may have been the law anterior to the present enactment, the effect of the 
present clause is clearly to prohibit the transfer of all sums due or to become 
due on account of salary before they are actually paid out to the recipient. 

244. Pensions. — The same policy justifies the prohibition enacted in 

Clause fg) clause which equally renders invalid any assignment 

of all pensions whether political, civil or military. As such 
it re-enacts the following provisions of the Pensions Act.(9) 


(1) Uaiujdsniiii V. Ranqa, I.L.R., 16 Mad., 
146. 

(2) Radhnbni v. Bamchand, I. L. R., 9 
Bom., 198. 

(3) Bansi Lall v. Mci rcr, 7 N.W.P.H.G.R., 
331. 

(4) S. 2 (17), Act V of 1908. 

(5) For the meaning of which, see 1 Gour’s 
Penal Law, §§ 114-142. 


(6) Reg. v. Raiuajirav, 12 B. H. C. R., 1 ; 
Nazamuddin v. Queen Kinprcss, I. L. R., 28 
Cal., 344 (346). 

(7) 8. 60 (i), Civil Procedure Code, (Act V of 
1908). 

(8) P. d: O.S N. Co., V Secretary of state, 
6 B.H.C.B., (App.) 15 ; Hiissen Bhamjee v. 
Hides, 18 W.R., 124. 

(9) Act XXlll of 1871. 
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11. No peasion granted or oontioued by Government on political considerations, or on 

account of past services or present infirmities or as a compassionate 
Exemption of pen- allowance, and no money due or to become due on account of any such 
sion from attach- pension or allowance, shall be liable to seizure, attachment or sequest- 
roent. ration by process of any Court in British Indbt. at the instance of a 

creditor, for any demand against the pensioner, or in satisfaction of a 
decree or order of any such Court. 

12. All assignments, agreements, orders, sales and securities of every kind made by 

the person entitled to any person, pay or allowance mentioned in 
Assignments, section 11, in respect of any money not payable at or before the making 
etc., in anticipation thereof, on account of any such pension, pay or allowanoe, or for 
of pension, to be giving or assigning any future interest therein are null and void, 
void. 

The policy of prohibiting the transfer of pensions is to insure its enjoyment 
by the pensioner in comfort. Being an offering made to the recipient in 
gratitude for his past services, and being almost always less than the salary 
w^hicb the pensioner was accustomed to draw, it is considered right, that its 
enjoyment shall be assured to the recipient. But being a limitation on the 
rights of the creditor, the term should be construed strictly so as to include 
only a periodical allowance or stipend granted not in respect of a right, privilege 
perquisite or office, but on account of past services or particular merits, or as 
compensation to dethroned princes, their families and dependents. This 
Act, it should be noted, does not prohibit a transfer of land, though it may be 
in the transferrer’s possession in lieu of pension. (2) Nor does it prohibit the 
assignment of a pension not granted or continued by Government on political 
considerations, or on account of past services or present infirmities or as a. 
compassionate allowance.^^) Payments ot money for purposes other than 
these may be “ grants of money or land revenue ” within the meaning of sec-i 
tion 3 of the Pension’s Act, but their assignment is not prohibited by section 12- 
So in h]ngland salaries and pensions not given for the performande of public 
services may be assigned. Gj A honiis as well as pensions are both not 
Attachable, though a bonus having been .paid, may of course, be transferred like 
any other property. 

246. It will be noted that these actions practically cover the same 
ground as the clause under notice, though the latter is somewhat narrow- 
ed in its effect. Both however deal whth pensions of all kinds, but 
while the clause prohibits their assignment generally, section 12 of the 
Pensions Act only prohibits their assignment before they are “ payable,”" 
but which term has been understood to mean due and demandable by 
the person entitled. It was so held in a case in which the Zamorin of 
Calicut who was entitled to a Political pension of Rs. 6,000 a month 
payable quarterly devised to the plaintiff whatever might be in arrears afi 
the time of his death. The Zamorin died’ on the Gth August 1892 before the 
quarterly instalment fell due, and whereupon the plaintiff sued for its recovery, 
and it was contended for him that the term “ payable ” was wide enough to 


(1) Secretary of State v. Kheinchmid^ I.L. 
R., 4 Bom., 482 ; Bafkrishna v. Gobind 
(1902), A. W. N. 161 ; Lachmi Narain v. 
Makuiui Singh, I. L. R. , 26 All , 617. 

12) Balwant v. Secretary of State, 7 Bom,. 
L.R., 497 (612): Secretary of State v. Khem- 
chnml, I.Ij.R., 4 Bom.. 432 ; Lachmi Narain 
V. Mnhund Singh, I.L.R., 26 All., 617; Amna 
Bibi V. Najin,-un-nissa , I. L. R.,8l All., 382, 
(884). 


(3) Sidnaya v. Velayuda, I.L.R., 30 Mad., 
163. 

(4) Grenfell v. Windsor (Dean of) 2 Beav, 
544 ; Liverpool Corporation v. Wright^ 28 L.J. 
Ch. 8QS,Dent v. Dent, L.R.l.P 386, distin- 
guished in Lucas v. Harris, 18 Q.B.D. 127. 

(5) Muhammed v Cartier, I. L. R., Mad., 
272; Bairaiulas v. Mulchand, T. L. R., 6 All-, 
173 : sec also Bishamher v. Nairab Imdad, 
I.L.R., 18 Cal., 216 (P. C.). 
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include the accrual of a right to receive payment as distinct from when the 
payment was actually due, bat the Court overruled the contention and held that 
the word merely referred to the time when the payment was due and demand- 
able as of right. It then went on to add that even if section 12 of the Pensions 
Act did not authorise that construction, the present clause was in point as it 
was more positively worded and prohibited all transfers of political Densions.(*-) 
The term “ pension ” is a relative term and while it is true that the character 
of non-transferability is not indelibly impressed upon it even after it reaches 
the hands of the pensioner, still it undoubtedly retains that character so long 
as it remains unpaid in tJie hands of the Government irrespective of whether 
the intended beneficiary is alive or dead.'"-^) 

246 . While both the Act as well the clause deal with only a transfer 
Transfer includes vivoa the clause has been construed to prohibit even a 

devise. devise by a Hindu on the ground “ that as the law of 

testamentary disposition among Hindus has been treated 
simply as a development of the law of gift inter vims the principles applying 
to the latter under section 6 of the Transfer of Property Act, must be held equally 
applicable to the former, that is to say, that what cannot be given in life, can- 
not be given by will.W 

5^47. Stipends and Political Pensions : — In this view it becomes 
necessary to examine with greater precision the meaning of the terms 
stipends ” and “ political pensions the transfer and devise of which is here 
prohibited. Stipends allowed to civil and military pensioners of Government 
are pensions and superannuation, compassionate or other allowances periodically 
payable on retirement from active service. But the term “ political pension " 
is not susceptible of a similarly easy description. For one thing the word 
pension ” is nowhere defined, but it is undoubtedly used in its ordinary sense, 
meaning a periodical allowance or stipend granted, not in respect of any right, 
privilege, perquisite, or office, but on account of past service, consideration or 
merit ; or as compensation to dethroned princes, their families and depend- 
ents. A grant of money or land revenue as such is scarcely comprised in 
that term,(S) though it would include an annuity settled in consideration 
of a lump sum paid down by the pensioner. Such was the case of 
the descendant of the King of Oudh who had inherited share in the 
interest of the Oudh loan of 183B by the term of which interest at 4 per cent, 
was payable as pension in perpetuity. In 1842 the King made a further loan 
of 12 lakhs of rupees to the Fast India Company stipulating that the interest 
due thereon should be treated as an augmentation of the pension already 
secured by the previous loan of 1838. A creditor of a descendant of the original 
pensioner attached his share of the annuity in execution of his money decree and 
the question that their Lordships of the Privy Council had to decide was whether 
it was a “ political pension ” within the meaning of section 266 of the Civil 
Procedure Code 1882, so as to bo exempt from attachment under that section, 
which they held it to be, ovorrulitnj the creditor’s contention that the arrange- 
ment of 1842 was in its nature akin to a deed of settlement by which the King 
made a provi.sion, out of his private estate, in favour of members of his family 
who had a natural claim upon him for maintenance, in the following words : 

(1) Sridcvi V. KrisUnan, I.L R., 21 Mad., 105 (lOR). 

105 (108). (4) Secrctarv of State v. Ktienichand, T. ti. 

(2) Valia Thamburatti v. Anwjaui, I.L.R., R,, 4 Bom., 432 (436). 

26 Mad., 69 (71). (5) Ih. 

(3) Sridcvi v. Krishnan, I. L. R., 21 Mad., 
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“ The argument ignores the fact that, under a despotic government like that of 
Oudh in 1842, there was really no distinction observed between State property 
and private property vested in the Sovereign, and that all the estate of which he 
was possessed passed, on his decease to his successor in the throne/'O) The 
second contention that if it was a pension, it was not a political pension was 
held equaly futile. “ A pension which the Government of India has given a 
guarantee that it will pay, by a treaty obligation contracted with another 
Sovereign Power, appears to their Lordships to be, in the strictest sense, a 
political pension. The obligation to pay as well as the actual payment of the 
pension must, in such circumstances, be ascribed to reasons of State policy.’^W 
This case is then instructive for it indicates not only what is a political pen- 
sion but also what is not a political pension. The arrangement made with 
the King of Oudh was not unlike that which might be made any day 
with the Indian Post office which on pavmenb of a certain sum of 
money grants an annuity, but which could not be termed a pension 
because the annuitant receives a return for his own money whereas the 
King of Oudh received an annuity in return for payment of what was his Stat 
property. Similarly the term “ political implies that the pension is granted 
for reasons of State. But a mere grant of land free of revenue or at a favour- 
able rate as a reward for service is not a pension which implies the periodical 
payment of money as distinguished from a grant of property or money mad-i 
once for all.^^* Such was the case where in consideration of good service rendered 
to Government, the latter granted by sanad proprietary rights in certain villages 
to one Ganga Baksh subject to the payment of land revenue. Hia son mort- 
gaged one of the'villages and his son thereupon sued for a declaration that the 
property being a political pension was inalienable, but tlie Court held that the 
grant was not a pension, much less a political pension, that it wa.s merely a 
grant of land in consideration of good service and which was subject to the 
ordinary incident of alienability. 

248. Excepted Pensions This clause does not override the provi- 
sions of section 7 of the Pensions Act, which authorizes the transfer of pensions 
therein specified, and which would be transferable even though they fall into 
the category of political pensions the principle governing such, provisos being 
— specAalia qeneraLibiLS deroqant. The plaintiff’s ancestor was granted a 
pension by the Kings of Delhi as an indemnity for loss sustained by the 
resumption of lands held under sanads purporting to grand them in perpetuity. 
Shortly before his death her father executed a deed of gifd in favour of his 
wife, which purported to assign bo her the whole pension, he himself being 
entitled only to a share of it. The plaintiff contested the invalidity of tha 
gift on the ground that under the Muhammadan Law it was musha (undivided 
part) which was untransferable, but the Court held it to be transferable 
under section 7 of tlie Pensions Act and which overrode the rule of Muham- 
madan Law to the contrary. 

(1) Per Lf'rd Watson in fhshnuihar Nath 
V. fmdnd Ali Khan, I. L. R., 18 Cal., 210 
(222) P C. 

(2) lb , p. 222. 

(•!» Lachmi Narain v. Makund Sinyh, I.L. 

R., 26 All , 617 1621, 622) ; Ganpat Rno v. 

Ayianda Rao, I.L.R., 28 All., 104; O-A. 

Sardar Ganpat Rao v. Hardar Anand Rno^ 

I L.R., 32 All., 148, P.C. ; Amna Dihi v. 

Najm-nn-nissa, I. L. R.,31 All., 382 ; Mannu 


Lot V. FazaL Lnan, 8 A.L.J.R.. G92; I'ancha- 
nadav. Nila Kamla, T.L.R., 7 M»d . 191; 
Komar Tirumalai v. Bangaru, I. L. R., 21 
Mad.. 310; Suhrapa Mvdnli v. VelayudCL^ 
I.L.R., 30 Mad., 153; Bagwant v. Secretary 
nf State, T.L.R., 29 Bom., 480 (493). 

(4) Special words derogate from general 
words. 

(5> Sahib- 2 tn-nissa Bihi v. Bafiza Bibi, 
I.L.R.,9 All., 213. 
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249. The provisions of these clauses are narrower than those of the Eng- 
lish law, where it has been held that “ a pension for past 
PeniiR>n8^ services mav be aliened, but a pension for supporting the 

grantee in the performance of future duties is inalien- 
able.”(^) *,]lut even under the English law the pay or half-pay of a military 
officer as also pensions given lor past services, cannot bo legally sold.<3) 

260. Opposed to the nature of the Interest. — This clause means 
Clause (i) transfer tjan be made of property w^hich from its 

’ ^ character cannot be transferred, as, for example, air, light, 
water, the ocean and things which are nobody’s property (nullius proprietas), 
and to the use of which all are equally entitled, and in this sense such things 
are often spoken of as res communes. As regards the use of w'ater, however, it 
must be added that water contained in a pool and tank, or a canal, may be 
and usually is, the subject of private ownership.l^) Thus, no one has a right 
to tap another’s canal and abstract the water therefrom for his own land, 
unless he has acquired that right by grant or prescription. (^) And while a 
riparian propiietor may deal with a natural water-course as freely as with any 
portion of his land, lie must not by so doing sensibly disturb the natural condi- 
tion of the stream as it exists within the limits of other proprietors, whether 
above or below, or on the opposite side.^®^ But the owner of an artificial 
water-course has a right to allow or deny the use of water flowing through it to 
otlier persons, unless they have also a clearly defined right enabling them to 
control the water and convert it to their own use — a right clearly found to have 
originated in some grant or valid contract, or immemorial user from which 
such title may be presuined.^'^^ Water may then in such cases be the subject 
of private dominion, and even interests therein may be created as where the 
right of fisher) , etc., are leased out. Another class of things, which though, 
inherently capaljle of being made subject of private appropriation in their 
natural state, have been conventionally classed as res extra commercium. 
They are such as public and religious ollices and things dedicated to such 
purposes. In this respect the rules of Hindu and Mahomedan Law I®) agreed 
with that of the ancient Homans in rigidly classing public triists and property 
and offices as extra commercium. Tiiis was the common law of the country 
even before the present enactment, it being held that religious endowments in 
this country whether they be Hindu or Mahomedan wore not alienable, though 
the annual revenues of such endowments, as distinguished from the coipus, 
might, for purposes essential to the temple, or other institution endowed, be occa- 
sionally pledged ; as for example, for the proper expenses of keeping up the 
religious worship, repairing tJjo temples or other possessions of the idol, defend- 
ing hostile litigious attacks, and other like objects. The power, however, co 
incur such debts must be measured by the existing necessity for incurring 


(1) Darisv. Diilfe of Mai’lboKUKfh^ 1 Svv , 
74 ; Deni v. Dent, 2 L. R. 1 P., i3f»6 ; Ex parte 
Euggiust 21 Ch. D., 85. 

(2) Lucas \\ Dai nfi, 18 Q. B. D., 127; 
Crtnrc v. Line, 22 (^) B. D., 420. 

(3) Flmtjfv. Odium, 2 Drew., Sc East, 681. 

(4) Deniuialv. liamnsauii, I. L. R.. 11 
Mad., 16. 

(6) Ran Bahadm v Roodhee Bog (1664), 

W.R., 319. 

(6) Moondonr v. Kanhya Lai, 3 W. R., 218, 
Cf. Kali Kishcn v. dodoo Lai, 5 C. L, R , 97, 
P. C. ; Naroyaii v. Keshav^ I. L. R., 23 Bom., 


506. 

(7) Indiuject v. Luchinee, 14 W.R., 349, 

lleeranvnd v. Kknb-eroomssa^ 15 \V. R., 

516; D(dn shad V. Jognathj I. L. R,, 24 
Gal, 865, P. C, 

(8) Bee Per Westropp, C.J. , in Narayan v. 
Chintamau, I. L. R., 5 Bom., .393 (396, 397) 
and the cHses there oited ; as to Mahomedan 
Law, see Shama Churn Roy v. Abdul Kabeer, 
3 C.W.N., 158 ; Mt. Rajeshwari v. Mahomed 
Abdullah, 1 M. I. A., 422. 

(9) Rajah Varma v Kottayath, 7 M. H. C. 
R., 210 (218, 219). 
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In this class must also be included things dedicated to public, 
charitable, or religious purposes, regalia, heirlooms, etc., which are on the 
ground of public policy inalienable. On a similar principle the foreclosure or 
sale of a railway, canal, or other public work is prohibited.(^) 


261. A political pension must then be a periodical allowance granted on 
political considerations or on account of past services or present infirmities^ or 
as a compassionate allowance as distinguished from payments by Governipent; 
in respect of any right, privilege, perquisite, or office.(^^ So the grant of a bonus- 
or reward by Government is not a pension, nor is a tora garas hak w^iioh is 
an allowance made to garasias to preserve peace of the country and to render 
service if required in return for the allowance received by them.l^) Similarly 
the grant of an annual cash allowance of a certain sum of money made by 
Government for the expenses of a palanquin subsequently exchanged for a 
grant of main land was held not to fall within the definition of a political 
pension both because it was not a periodical payment and was not the 
grant of money or land revenue. Another essential of a political pension is that 
it must be personal, thereby excluding grants made for religious or other 
charitable purposes.*®) These cases have been dissented from in Bombay *9) 
but upon a point unconnected witli the present discussion. A political pension 
may assume the form of n jogir which is the grant of land revenuef^O) priiiia 
jacia construed to be only for life, although it mav possibly be granted in such 
terms as to make it hereditary ; (*^1 but it does not become hereditary if it was 
liable to resumption though in fact it w^as never resumed, and in such a case 
the jagirdar for the time being cannot charge the estate beyond his own 
lifetime, so that his successor takes the estate free from the burden(^2) of 
course if the ,?agir amount to a political pension that could not be validly 
charged h\ the Jagirdar even for his own life. And an a rj unity given by will 
stands on the same footing.*^®! 


262. No transfer for Unlawful Object or Consideration. — This 
clause has been amended by a subsequent Act,(l^l with a 
ause ( ), ( i;- view to bring it in conformity with the scheme of the 
amending Act which was recast to amplify the law relating to choses in action. 
But the amendment has stereotyped the original defect h.\ introducing into a 
section, designed to enumerate the objects or things which are untransferable, 
a clause which has nothing to do with the tilings themselves, hut makes an 


(1) Prosunno Kumari v. Golabchand, 14 
B.L.B., 450 P.C., Narayan v. Chintaman^ 
I.L.R., 5 Bora.. 393 (396).’ 

(‘2i Konwar Dooiqavath v. Ramchander, I. 
L.R , 2 Cal., 341 (347) P.C. 

<3) S. 67 (6) and the oases thereunder. In 
England similarly a permanent railway can- 
not be mortgaged, sold, or dealt with in any 
way — Gardner v, London CUathnm, dc,, Co., 
L.R. , 2 Ch., 201 . Tn re Pa7imiia, dc,, L. 
R., 5 Cb., 318 (321). 

(4) Secretary of State v. hlieinrhand, LTi, 
R.,4 Bom. ,432; Siihraya Madah v. Velaynda^ 
I.E.R., 30 Mad., 163 (154, 1.55). 

(6) Khasim v. Carliett I. L. R., 6 Mad. 
272. 

(6) Secretary of State V. KheimhandJ.lj.'R , 
4 Bom., 432. 

(7) Balvant v. Secretary of State, I. L. R., 
29 Bom., 480. 

O. TP— 22 


(8) Sccrefaiif of State v. Ahdnl Hakim, 
I.L.R., 2 Mad., 294 Kolnndai v. Sankara, 
I.L.R., 5 Mad., 302 ; Suoi amaniaw Secretary 
of State, I.L.R., 6 Mad.. 361, Aiharulla v. 

I L.R., 11 Mad., 283; Venkatesicara 
V. Secretary of State. I. L. R., 31 Mad , 12 ; 
Bnhanddin \ Moti Lai, (187H) P. R. No. 27. 

(9) Mtyn Vali v. Sayad Bara. I. L R., 22 
Bom., 496, following Vyankqji v. Sarja Rao, 
l.L.K , 16 Bom.. 687. 

(10) Miihainmad Qamaruddin v. hachmi 
Nath, (I906» P R , No. 95. 

(11) Galah Das v. Co/Zfc for.I.L.R. , 3 Bom., 
186 (190) P. C. 

( 12 ) 10 . 

(13) Oopal ftal v. Marsden, 10 C. VV. N,, 

1102. 

(14) By S. 3 (ii) of Act II of 1900. (Trans- 
fer of Property Amendment Act) for the 
following “ (2) for an illegal purpose.” 
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excursion into the object and purpose of a transfer. As it is, the clause is an 
adaptation of section 23 of the Indian Contract Act, which similarly enacts as 
follows : — - 

23. The consideration or object of an agreement ia lavvfal, unless— it is forbidden by- 
law ; or, is of such a nature that, if permitted, it would defeat the 
WlirVt cinsidera- provisions of any law ; or, is fraudulent ; or involves or implies injury 
tmns and objects are lo tbe person or property of another; or, the Oourt regards it as 

lawful and what not. immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said to be unlawful. 
Every agreement of which the object or condition is unlawful is void. 

Illustrations, 

(a) .4 agrees to sell his house to B for 10,000 rupees. Here B’s promise to pay the sum 
of 10,000 rupees is the consideration for 4's promise to sell the house, and ^’s promise to sell 
the house is the consideration for R’s promise to pay the 10,000 rupees. These are lawful 
considerations. 

(b) A promises to pay B 10,000 rupees at the end of sis months, if G who owes that 
sum to fails to pay it. B promises to grant time to C accordingly. Here, the promise of 
each party is the oonsideration for the promise of the other party, and they are lawful 
considerations. 

(c) A promises, for a certain sum paid to him by B, to maki good to B the value of his 
ship if it is wrecked on a certain voyage. Here .4*s promise is the oonsideration for B's pay- 
ment, and R’.s payment is the oonsideration for promise, and these are lawful considera- 
tions. 

(^Z) .1 promises to maintain B*s child, and B promises to pay A 1,000 rupees veirly for 
the purpose. Here, the promise of each party is the consideration for the promiso of the 
other party. They are lawful considerations 

(e) A, B and C enter into an agreement for the division among them of gains acquired, 
or to bn acquired by them by fraud. The agreement is void, as its object is unlawful. 

(f) A promises to obtain for B an employment in the public service, and B promises to 
pay 1,000 rupees to A. The agreement is void, as the consideration for it is unlawful. 

(r/) A bo\ng a^ont for a landed proprietor, agrees for money, without the knowledge of his 
principal, to obtain for B a lease of Uni belonging to his prmcipil. The agreement between 
A and B is void, as it implies a fraud by ooncealment by A on his principal. 

(k) A promises B to drop a prosecution which he hag instituted against B for robbery ; 
and B promises to restore the value of thi things taken. Tup agre3m0nt is void, and its 
object is unlawful. 

(i) -4’s estate is sold for arrears of revenue under the provisions of an Act of the Legis- 
lature, by which the defaulter is prohibited from purchasing the estate. 7i, upon an under- 
standing with A, becomes the purchaser, and agrees to convey the estate to A upen receiving 
from him the price which B has paid. Toe agreement is void, because it is immoral. 

(/) A, who is S’s mukhtar. promises to exercise his inlluenc? assuih with B in favour of 
Gy and C promises to pay 1.000 rupees to A. The agreement is void, because it is immoral. 

(Jv) A agrees to let her daughter to hire to B for concubinage. The agreement is void, 
because it is immoral, though the letting may not be punishable under the Indian Penal 
Code. 


263. Consideration v. Object. — The next section further amplifies 
this section by declaring as void the wliole agreement if its consideration and 
object is even in part unlawful, and in thus laying down the law the Indian 
Legislature has closely followed the English case in which Tindal, G. J., said : 
“ If either part of the consideration he illegal, the whole falls to the ground, 
for a partv cannot enfoice a contract, whore the consideration is illegal either 
in the whole or in parb.”<i^) But the question will have to bo further consider- 
ed by and by. Although the terms “ object” and “ consideration” have been 


H) Waite V. Jone^t, 1 Bing., (N. C.), fi56 ; 
hound V. (Irimtixidc, 39 Gh. io., 605. As 
part: of the consideration is illegal, it follows 
that the whole is bad.” FentliersUm v. Hut- 
cliin'-ony 1 Co , Eliz., 199; Waitc v. JoneSy 1 


Being. (N. 0. ), 656 (662); Bhackcll v. PosieVy 
2 Biug. (N. C.l, 634 ; cited Stirling, J.; 
in hound v. GriimoadCy 39 Oh. D.. 605 (C13), 
followed in Sriramjachariar v. Raviasaviiy 1. 
L, R., 18 Mid., 189 (191). 
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coupled together without discrimination both in this and the Indian Contrflot 
Act, there can be no doubt, but that they are in many cases distinguishable. 
The term “ object seems to imply the purpose or manifestation of intention 
in an overt act, as where one hires a house for a valuable consideration with 
the object of using it as a gambling house. In this sense it has nothing to do 
with consideration. (^) But both under this clause as well as under section 23 of 
the Indian Contract Act, a transfer is declared to be void ; if either its object or 
its consideration or both are illegal. The Indian Contract Act enumerates 
several instances of their illegality, and these will have to be presently consider- 
ed. For the present, it may be added that in order to render a transfer void 
it is by no means necessary that the entire consideration or object of the 
transfer should be illegal for if only a part thereof is illegal then it is sufficient 
to infect the entire transfer rendering it inoperative. A had entrusted a jewel 
box to the safe custody of B against whom he had to institute proceedings for 
criminal breach of trust, and while they were pending he also instituted a suit 
for recovery of his jewels, afr.er which A withdrew from the criminal prosecu- 
tion partly because B had relinquished a debt due to him from A hut the latter 
continued to prosecute his suit and to which B pleaded his compromise as a 
bar. Tlie Court however refused to entertain his plea on the ground that since 
a part of the consideration for the compromise was the abandonment of the 
criminal proceedings, the whole of the agreement was void under section 23 of 
the Indian Contract Act.(‘-^) 

264. Transfer forbidden by Law.— The term “ law ” used in this 
connection means the substantive law. and not merely processual law, such as 
the Code of Civil Procedure.f^l So where the judgment-creditor accepted a bond 
in satisfaction of his decree in contravention of section 2e57-A of the last Code 
of Civil Procedure since repealed, it was held that the bond was 'not void 
since the words “any law” occurring in section 23 of the Indian Contract Act refer 
only to some substantive law and not to an adjective law like the Procedure 
Code. (4) A sold to B certain properties for Rs. 300 and executed in his favour 
an unregistered sale deed. B had no purchase- money at hand and so executed a 
registered mortgage of the self-same properties in favour of A. The latter sued 
B on foot of his mortgage whereupon B contested the claim on the ground that 
since A had given him only an unregistered sale deed which in view of section 54 
ot the Transfer of Property Act could convey nothing to B his mortgage to A was 
invalid. The Court found that A bad jmt B in possession of the property 
which he had enjoyed for over twenty years and which he was not prepared 
to relinquish. It therefore decreed the mortgage suit holding that it was not 
supported by unlawful consideration. It was obviously a case of absence of 
consideration rather than one of unlawful consideration, and it w^ould have been 
a sufficient answer to B that he had perfec’-ed his title by possession lasting 
over twelve years and which had cured his defective title. As Hindu Law is a 
part of the substantive law of the land applicable to Hindus a contract in 
violation of it would be void. As such a stipulation that on broach of a 


(1) Sir H. Cuuningham confused the two Cal.. 702 (710) ; O. A., I. L, R . .S4 Cal., 289; 
terms when he said: ‘‘object and consid- to thn same effect ; Ansons Contracts f9th 
eration are different names for the same Ed.) 1^9. 

thing viewed from the different points (^2^ Natjappr v. Man, ^ Xj. B- 42. 
of view of the parties ” Gontracr, Act (8th ed ) (3) Unlnmichand w. Taharumiessa, I.L.R., 

S5. This ntatemont hss since been amended, 16 Cal , 504 

in consequence of the critioisrn of the present (4) Ifnknmchand v. TaJiariinmssa, I. li. 

writer followed in Jaffer Melwr Ali v. 77ie R , IG Cal,, 604 (507). 

Budqe-Biidf)e Jute Mills Co., I. L. R, 33 (5) Fanindra w. Bad niddin, 61, G, 5Sl. 
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condition the marriage between husband and wife should be void is itself void.(i> 
Even if the parties be Mahornedans whose personal law allows a wife to 
purchase a divorce, an agreement to advance money to a married woman to 
enable her to procure a divorce in a Court of law and marry the plaintiff is void 
as its object is both unlawful and opposed to public policy.<2) It is illegal 
to petvert the course of justice, and it is consequently illegal to promise 
one a sum of money to give evidence whether truef^^ or false. So is payment 
made to an Ameen (5) of the police Daroga(6) to make a favourable 
report or to give or take money to get rid of a criminal proceedings 
not compoundable under section 345 of the Criminal Procedure Code.!*^) 
But while all contracts intended to stifle on resulting in stifling prose- 
cution are void, there is no objection to take security for payment of a debt 
even though the debt itself should have arisen out of a criminal otTence*^and 
the creditor has threatened prosecution for that offence, provided that the 
security was not the consideration for non -prosecution. 1^) The rule is that 
where the plaintiff cannot make out his case except through an immoral 
transaction to which he was a party be will fail.W In the United and Central 
Provinces a proprietor of a village parting with it in certain cases becomes by 
force of law an occupancy tenant of the sir. When it is so it would be illegal 
to destroy such tenancy h\ a previous agreement for surrender made to 
circumvent accrual of the statutory status.!!®) 

When a transfer or contract is set aside on the ground of illegality, what 
is meant is that the transaction in its inception amounted to or involved an 
illegality or was of such a nature that if permitted it would defeat the provi- 
sions of the law.!!!^ Ordinarily, a license for distillation of liquor is personal 
to the licensee and it contains a clause against admitting a partner or subrent- 
ing his contract. As such 15 obtained a license but benarni for A who sued 
him for accounts and B’s defence was that legally he could not hold it for A, 
but his contention was overruled apparently on the ground that the prohibition 
provided no punishment for its breach and that B being found to be the 
trustee of A’s or could not bo permitted to set up the illegality of his own 
position and thus evade his liability to account to Some reference was 

made to i^ublic policy, but the Court adopted the woi ds of Lord Davey “ that 
public policy is not a site or trustworthy ground for legal decision. 

256. Transfer for U nlawful Obj ect . — Transfer made in furtherance 
of an unlawful object are ipso facto void. Thus, transfers founded on past 

(1) Cliaih Ram v. Mf, Naflii, (1900» P. R., 8 N.L.R.. 97 ; Badri v. Ram Saran, 10 I. C., 

No. 15. 189 ; Mojcbar v Muktashen^ 16 I. C. 259 ; 

l2) Ml. Rfnhan v. Mlid. Rulmaua':^ (1887) DalsukJnam v. Breiton, I. L. R., 28 Bom., 
P. R., No 46. .326; (Inneshi v. Hassan^ (1909) P.W.R., No. 

(3) Sashannh v. Ramasamjf, 4 M.H.C.R., 7. 140 : 

(^} Mamig Kyauk v, Maung Lo Nyo, 4 {8} Kessowjiv. Hurjii^an.l.Jj.R., 11 Bom., 

Bur. L.T. 95 ; 10 I. C , 801. 566. 

(5) Gogun Chunder v. Jaytokee, 20 W. (2) Muncha Ram v. Regina Stranger, I. 

B., 236. Tj.R., 32 Bom., 581 ; Rajkristo v. Koylash, 

(6) Protima v. Dnhhia, 18 W R., 450. Chunder, I. L R , 8 Cal., 24. 

(7) 8. 34.5 Cr. P. C. ; Ss. 213, 214, Indian (10) Kashi Prasad v. Kcdar Nath, I.L.R., 

Penal Code; 1 Gour’s Penal Law 1615-1626; 20 All., 2 j9 F. B. 

Nama&ivaya v. Kylasa, 7 M. PF. C. R., 200 ; (11) Fraser w Hill, 1 Mao. Q. 392 ; Govind 

Kandan Cheat v. Cnrjee, 2 M. H. C. R. 187 ; v. Puchon 4 Bom. L. R., 948. 

Amtr Khan v. Amir Jan, 3 C. W. N., 6; Q. v. (12) Gobind v. Puchcoo, 4 Bom. L R., 948; 
Balakishen, 3 N.W.P.ll.C R., 166 ; Subraya to the same effect Gauri Shankar v. Mum- 
V. Subraya, 4 M. H. C. R., 14 ; Jeetoo v, taz, I.L.R., 2 All , 4ll. 

Moneram, 17 W.R., 64 ; Chelan Das v. Hari (13) Janson v. Dricfontein Consolidated 
Bamx 8 A.L.J, 498 ; Keshan Lalx v. Aman, Mines Ltd., L.R. (1902) A.C., 484. 
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co-habitation are void.(i) The sale of goods for the purpose of smuggling them 
out of British territory is void. ‘2) But a gift, to which an immoral condition 
is attached, remains a good gift, while the condition is void. 13) Jq one case 
the donee was allowed to retain possession of the house gifted to her, because 
she had continued in its possession for eight years, It is laid down generally 
that a man cannot set up an illegal or fraudulent act of his own, in order to 
avoid his own deed. If A, in order to defraud C, allows B to acquire the legal 
ownership of bis property, A will not generally be aided by equity in undoing 
his own act or avoiding his own subvention. In one case where the assignor, 
a director of a Company obtained an assignment of certain debts due by the 
defendant — or co-director of the same Company and whom the assignor 
wanted to be removed, on condition that the assignor should pay over to the 
creditors whatever should be recovered, the Court upheld the transaction 
holding that it was not tainted with any illegality.l^) In America a contract 
to make compensation for services to be rendered in procuring evidence and 
securing a divorce is held to be illegal as there can be no suit even on a qumitum 
mcridiy^) 

266 . A transfer made for an unlawful object is void, (8) theedect of which 
is, that all collateral transactions relating thereto are similarly vitiated. Thus 
an agreement to indemnify a publisher of libellous matter is void and cannot be 
enforced, and money deposited with a surety with a view to indemnify him 
for any loss sustained in giving security required by law has been likewise held 
to be irrecoverable. (*0) A mortgage by the certificated administrator of a minor 
without the previous sanction of the civil court as required by law(^l) is void, 
even though it may have been made to liquidate ancestral debts and save the 
property from sale in execution. Similarly where the transfer of occupancy- 
land is prohibited by law, its transfer bv the tenant is void, and it would bo so 
declared at the instance of the landlord. (^3) go, if in contravention of law, an 
occupancy-tenant mortgage his holding with possession to a person, who re-let 
it to the mortgagor on rent, the mortgagor could not recover the rent by suit, 
since the Court could not give effect to an agreement implying recognition of 
the transfer which was unlawful and therefore void.(l^) a transfer made in 
fraud of creditors is declared void by section 53, and a transfer made by an 
insolvent debtor which has the effect of favouring one creditor to the detriment 
of another is declared void by tho law which will also have to he elsewhere 
considered.il®) A transfer made pendente lite is similarly declared by section 52 
to he destitute of legal effect. The purchase or hiring of articles to be used in 
a brothel or by a prostitute for the purpose of display is absolutely void, and 

(1) Bcniion v. Nettlcfield, 3 M. & G., 100. Ilohh, I. L. R., 8 Bom.. 398. 

(‘2) B 2 (ji(js V. Lawrence, 3 T.R.. 451. (9) Poj)lcttv. Stockdile, 1 Ry. & M., 337. 

(3) Itavisaroop v. Jhla, I L.R. , 6 All., 313 (10; Fateh Simjh v. Samoal Simjh, I. L. R., 

(320). 1 All., 751. 

(4) Lachiiti Narain v. WiJayti Bcfjiim, (11) S. 18, Act XL of 1858. 

T.L.R., 2 All., 433. (12) Chcniman'^,Suleran,l.'Lk.E*, 2 All., 909; 

(5) In re Maplebach : parte Caldccot, following Sn.rict Chittider v. Ashootosh, 24 

L.R , 4 Ch. D., 150, quoted with approval W. R., 46, Dahec v. Subodra, 25 W. R., 449; 

in Chcnvirappi. v Pnitappa, I. L. R., 11 Manjira-m v. Tara Singh, I. L. R. 3 AIL, 

Bom., at p, 713. 852; Rani Ch under v. Brojonatli, I. L. R,, 4 

(6) Fitzroyv, Cave [1905], 2 K.B., 364; Cal., 929. 

Following Comfort v. Betts [1891], 1 Q. B., (13) Durga v. Jhingiiri, I.L.R., 7 All., 611,; 

737. ' Jhinguiiw. Durga, I.L.R., 7 All., 878, P. B. 

(7) Barngrover v. Pettigrciv, 2 L. R. A. (N. (14) Ram Sartij} v. Kishen Lai, I, L, R,, 

8.), 260. 29 All.. 327. 

(8) Bartlett v-Vinor, Garthew, 259; Kamala (16) S. 53. Comm. 

V. Kalu, 3 B. L. R. (A. 0.), 44 ; Gosami v. 
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the price thereof cannoc be recovered. (^) Indeed, no distinction is made in law 
between an unlawful and an immoral purpose, and the effect is the same 
whether the object be one or the other. (2) Indeed, what is immoral is 
generally also illegal. ('^) And so the rent of lodgings knowingly let to a 
prostitute is irrecoverable; the maxim being ex turpi causa non oritur actioS^) 
And sb a mortgage made by the father of certain dancing girls (nathins), 
witii the avowed object of getting his daughters taught singing with a view of 
practising prostitution would be invalid, unless it is shown that amongst the 
community of naikins, singing was not a necessary prelude to prostitution.(f5) 
Transfers opposed to public policy are also void. To this class belong 
agreements trafficking in Dul)liG offices, the nature of which has been already 
explained. An agreement that if the plaintiff allowed the defendant to 
be superannuated the latter shall pay him an annual share of the profits of the 
office stands on tlie same footing, as it has the efiect of deceiving the public 
and misapplying the pension. A contract of insurance of a foreign ship or 
goods against Britisii capture is illegal. Other contracts of a similar nature 
depend upon the relations of the British with the foreign powers. Smuggling 
being an offence against the revenues of the country is prohibited, and any 
contract for smuggling or having that effect is illegal. (®) 

Transfers placing a restriction on the ordinary rights of parties are 
generally bad, unless t lie restriction is for their benefit. But the restriction 
then must not be indefinite and uncertain, though the benefit need not be 
mentioned in express words, if it can be otherwise shewn to be the object and 
intention of the contracting parties. Thus, where the vendor of a part of 
his land entered into an agreement with the purchaser that an adjoining plot 
should never be hereafcer sold, but left for the common benefit of both parties 
and their successors, it was held that the agreement created an equity between 
the origin sCl parties, binding all who came into possession derivatively with 
notice oi 

267 . Another class of transfers indirectly dealt with in the Act is that 
which is void for what is known in English law as main- 
**^hamperty*^" tenance and champerty. The law ot maintenance and 
champerty is identical, and they both possess all com- 
mon attributes the only difference being that maintenance is the genus of the 
offence of which champerty is a species. “Champerty, says Russell, “is 
a species of maintenance, being a bargain with the plaintiff or defendant 
cavipum par tire to divide the land or other matter sued for between them, if they 
prevail at law ; whereupon the chain pertor is to carry on the party’s suit at his 
own expense. Ir. is defined in tlie old hooks to be the unlawful maintenance of a 
suit, in consideration of some bargain to have parD of the thing in dispute, or 


{\) Cannan v. Bryce, 3 B. & A., 179; 
Pearce v. Brooks, L. R., 1 Ex., 213. 

(2) Per Pollock. C.B., in Pearce v. Brooks, 

L. R.. 1 213 (218). 

{3) Ttaj Kristov. Koiflas^ T L.R., 8 Cal., 24. 
(4) Gaurinathv, Madluimnni, 9 B. L. R. 

(A. C.), 37. 

(6) “ No suit can arise out of a foul cause.” 
And so said Narada : '‘And let the king 
who desires prosperity repress sinful proce- 
dings which are unauthorized by moral law.” 
Oolebrook’s Dig.. Vol. II, p. 301. 

( 6 ) Khubchand v. Beram, I. L. R., 13 
Bom., 150. 


(7) Piisonsv. Thompson, 1 H. Bl., 322 
(326). 

(8) BiQ(fs V. Lairrenre, 3 T. R., 454 

(9) McLean w McKay, L. R., 5 F\ C. 327 
(3-36); Mannw, Stephens, 15 S’m., 377; Pafe/i- 
xnq V. Dubbins, Kay 1. 

(10) Ss. ll, 40^o.sMq. V.), McLean v. McKay 
L. R., 5 P. C . 327 (330) ; following Tulh v. 
Mojchay, 2 Phill., 774. 

(11) From Campum partire to divide the 
land. Thus Champerty in Frenoh law, signi- 
fies a familiar division of profits, being a part 
of the oiop annually due to the landlord by 
bargain or custom ; 4 Black, Comm., 135. 
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some profit out of In one sense of the word, according to Blaokstone, 

the term signifies the purchasing of a suit, or right of suing, 'a practice so much 
abhorred by our law, that it is one main reason why a chose in action, or thing 
of which one hath r>he right, but not the possession, is not assignable at 
common law ; because no man should purchase any pretence to sue in another’s 
right. These pests of civil society that are prepet ually endeavouring to disturb 
the repose of their neighbours and officiously interfering in other men’s 
quarrels, even at the hazard of their own fortunes, were severely animadverted 
on by the Roman law... and they were punished by the forfeiture of a third part 
of their goods, and perpetual infamy.”l‘-^> In England too, a statute® was 
specifically directed against the offence, it being provided that no one shall sell 
or purchase any pretended right or title to land, unless the vendor has received 
the profits thereof for one whole year before such grant, or has been in actual 
possession of the land, or of the r version or remainder, on pain that both 
purchaser and vendor shall each forfeit such land to the king and the prosecutor.® 
Maintenance is an officious intermeddling in a suit that no way belongs to 
one, by maintaining or assisting either party with money or otherwise 
to prosecute or defend it.('^) The English law of maintenance and 
champerty has not been formally introduced into this country,® but its broad 
principles have been always recognized, and indeed, with the exception that it 
is not a punishable offence in this country, the principles applicable to the two 
countries are somewhat, similar. As observed by Romer, J.. citing a passage 
from the judgment of Knight Bruce, h. J. : “ Such an understanding, such an 
agreement . . . may or may not have amounted strictly in noint of law to 
champerty or maintenance, so as to constitute a punishable offence, but must 


(1) On Crimes (6th Ed.), I., p. 356. The 
definition is taken /rom 4 Black, Comm., 135, 
and the judgment of Tindal, C. J., in Stan- 
leyv, Jones, 7 Bing., 377, cited by Chitty, J., 
in Cone If v. OhurchiU, 40 Ch. D., 481 (488, 
489). 

4 Black. Comm., 135, 

(3) 32 Hen. VIII, C , 9. 

( 4 ) 4 Black. Comm,, 135, 136, 1 Hawkin’s 

Pleas of the Grown, 255, Barretry is a cognate 
term being the offence of frequently exciting 
and stirring up suits and quarrels between 
His Majesty’s subjects either at law or other 
wise. This offence was made punishable by 
12 Geo. I. C., 29. 1 Hawkin’s Pleas of the 

Crown, 243; 4 Black. Comm , 134. 

(5) 1 Hawkin’s Pleas of the Crown, 249 ; 1 
Black, Comm., 134. 

(6) Tarasonndaree v. Collector of Mymen- 
simjh, 13 B. L. R. , 496 ; Mayor of Ltfons v. 
East India Co., 1 M. I. A., 176 ; Ram Coomai 

V. Chunder, I. L. R-, 2 Cal., 233, P. C. ; 
Ahrnedbhoif v. Vuleebhoy, I. L. R , 8 Bom., 
832 ; Miilla Jaffarji v. Jacali, 7 M. H. G. R., 
128. lu the following cases it was held that 
Champerty could not be pleaded in this coun- 
try ; Noheen Chunder Ramgogernath (1864), 

W. R., 63; Punchanun v. Doorga^ (1864), 
W. R., 300 ; Punch v. Kalu, 9 W. R., 490 (in 
which law said, not ” to have been definitely 
settled BO far as this court is concerned). 
Chedambarav, Renga, 22 W. R,, 148 (the 
statute of ohamperty does not obtain in the 
mofuBsil of India.) Kishen Lall v. Pearce, 


(1852), S. D. A., 394, F. B. Champerty not 
X)er se, illegal, but that every such arrange- 
ment must stand or fall according to the 
peculiar nature of its conditions. In Grose 
V. Amirtamayi, 4B.L.R,(OC),l; followed 
in Biswanath v. Khantomani, 9 B. L. R., 
76 ; the principle was applied and so in 
Ramsav v. (rovind, 6 B. H. C. R,, (A C.), 53, 
it was conceded. In Fetdinhutti v. Kamala^ 

1 M H G. R., 153 ; the law held to be in- 
applicable to natives of India, but court must 
look to the general principles regarding public 
policy. Question considered in Damodhai v. 
Kahnndas, 8 B. H. 0. R. (0. C.). The Eng- 
lish law applicable since there is nothing in 
the Contract law of Hindus andMohammedans 
to affect it — (Per Holloway J., in) Mulla 
Jaffarji v. Jrtcali, 7 M. H. C. R., 128 (144). 
In Ram Coomar v. Chunder Kanta, I. L, R., 

2 Cal., 233, P. C., 0. A , from Chunder Kant 
V. Ram Coomar, 13 B. L. R., 630, held that 
the English law as to maintenance is not of 
force as specific law in India either in the 
mofussil or in the presidency towns, but such 
contracts are invalid being opposed to publio 
policy. Case followed in Mokham Singh v. 
Rug Singh, I. L. R., 15 All., 352, P. C. ; 
Raghiinath v. Nil Kanth, I. L. R., 20 Cal., 
843, P. C. ; Achal Ram v. Kazim Bussain, 1. 
L. R., 27 All. 271 (290) P. C. ; Bhagwat Dayal 
Singh V. Debi Dayal, I.L.R., 85 Cal., 420P.C., 

(7) Fisher v. Kama I a Naicker, 8 M. I. A., 
170, and oases oiled supra. 
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in my judgment be considered clearly against the policy of the law, clearly 
mischievous, clearly such as a court of equity ought to discourage and relieve 
-against.” And the same test has been applied by the Privy Council in deal- 
ing with an Indian anpeal, for they say : There must be something against 

good policy and justice, something tending to promote unnecessary litigation, 
something that, in a legal sense, is immoral, and to the constitution of which a 
bad motive in the same sense is necessary. 


The rule stated. 


268. In England maintenance and champerty are indictable offences 

and are punishable as such and a transaction to be void 
must fall within the purview of the statute law on the sub- 
ject, hut in this country the same statutes being not in force as specific law 
either in the mol'ussilor in the presidency towns, the grounds on which contracts 
of the nature of champerty and maintenance should ho held by the Indian Courts 
to bo invalid is, that they are contrary to public pDlicv.(5) The result of this 
divergence of law is that the law as administered in India is more elastic than 
the rules which are to be gathered from the English decisions, and so it happens 
that some transactions effected under special circumstances albeit for the pur- 
pose of, and with a view to litigation, have been upheld in this country, (^1 
though they clearly savoured of maintenance and champerty. But the general 
rule founded on the broad principles of equity to bo observed in such transac- 
tions is to enquire whether the transaction is merely the acquisition of an 
interest in the subject of litigation hona fide entered into, whether it is an 
unfair or illegitimate transaction got up for tlie purpose of merely spoil, or of 
litigation, disturbing the peace of families, .and carried on from a corrupt and 
improper iuotive.”('^l But while in England a right of action accrues on a 
mere breach of the lavv,<^) the transaction in this country cannot be impeached 
on the same toclmical grounds. 


25d. Maintenance v. Indian Rule. — What transactions then do 
fall within the rule ? Before answering the question it would bo well to first 
eliminate those cases which do not come within the mischief of the rule, and 
are, therefore, not within its scope. It has been held from early times that a 


(1) Reymll v. Sprj/e, 1 De. M B., G60 
(G77), cited in Tires v. De Beni^irdif, [1S9GJ 
2 Ch.. 437 (446). 

(2) FiscJicr V. Jvamald Ndu Lei , 8 M, 1, A., 
170 (187) ; followed in Tarasoondarce v. T/i<’ 
Collector of Mymensiufih, V6 13. L. R., 495 
(505); Chednmhnra Renqci^ ISH.L.R., 509 
P. C. ; Ahdool V. Do(>r(ja Prosad, 1 L. R., 5 
Cal., 4; Tat a( hand. v. SuLhiil^ 1. L. R , 12 
Bom., 559 • Gopal v Gnnqatam, I. L. R., 14 
Bom., 92 ; (iuriisami v. Snbharaya, I. Tj. R., 
12 Mad.. 118 Ramanuja v. Narnyana, I. L. 
R., 18 Mad.. 374 ; JTusatnw. Rahmat, L. \j 
R., it AIL, 128. 

(3) 3 Edw., I C., 25 ; 13 Edw., I.C , 49 ; 

28 Edw , I. C , 1 Henry VIII, C. 9 ; as 

to which, see 1 Hawkin’s Pleas of the Crown, 
C., 86, S. 7 ; 1 Russ, on Crimes (15th Ed.), 
356 359. 

(4) 2 Roll. Aler., 114 ;2 Dust., 208; I 
Rubs, on Crimes (5th Ed.), I., 359, 

(5) Fischer v. f\amala, 8 M. I. A., 187 ; 
Chedambara v. Remfa, 13 B. L. R., 509 (526), 
P. 0. : Earn Coomar v. Chunder Kanta, I. L. 
B., 2 Cal., (233), P. C. ; following on the 


anplicability of J'lneLsh statll^o=? to India; 
^^ayor of hyon^ v. The Fast India Co., 1 M. 
T. A., 175 ; Mokham Sinqh v Rup Singh, I. 
L. R., 15 All., 352. P. C. ; Raghunath v. Nil 
Kanth, I. L. R., 20 Cal., 843, P. C ; Debi 
Dayal v. Bhan Pertab, I. L. R., 31 Cal., 
433 ; Bhaqwat Dayal Sinqh v. Debi Dayal, 
I. L. R., 35 Cal. 420 P. C.' ; Achal Ram v. 
Kazim Hussain, T. L. R., 27 All., 271 (290) 
P. C. 

(6) Gocidda^ v. Lakhmidas, I. L. R., 3 
Bom., 402 (4)3); Mokham Singh v Rup Singh, 
I. L. R., 15 All. 352. P. C ; kagunathv. Nil 
Kanth, T. L. R., 20 Cal., 843 \\ C.; Bkagioat 
Dayal Singh v. Debi Dayal, I. L. R., 35 
Cal-, 420, P. C.; and cases cited supra. 

(7) Chedaiubarn v. Renga, 13 B. L.R., 
509 (526) P. C.; followed in Ram Coouiarv. 
Chunder Kanto, I. L. R., 2 Cal., 233 (255), 
P. C, 

(8) 1 Russ, on Crimes (5th Ed.), 359. 

(9) Ram Coomar v. Chunder Kanto, I. L. 
R., 2 Cal., 233 (254) P. C., in which all the 
previous case-law is reviewed. 
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man may maintain the suit of his kinsman, seryant, or poor neighbour, out of 
charity and compassion with impunity. (l) (§1). And a fair agreement to 

supply funds even in consideration of having a share of property if recovered is 
not yer se void.(5*) “ But agreements of this kind ought to be carefully watched, 

and if they are found to be extprtionate and unconscionable, so as to be 
inequitable against the party, or to be made not with the bona fide object of 
assisting a claim believed to be just and of obtaining a reasonable recompense 
therefor, but for the improper objects or for the purpose of gambling in liti- 
gation or of injuring or oppressing others by abetting and encouraging 
unrighteous suits, so as to bo contrary to public policy, effect ought not to be 
given to them. ”(^) In agreements of this kind, then, the questions are — (i) 
whether the agreement is extortionate and unconscionable, so as to bo 
inequitable against the borrower ; or (ii) whether the agreement has been made 
not with the bona fide object of assisting a claim believed to be just, and of 
obtaining reasonable compensation therefor, but for improper objects as for tho 
purpose of gambling in litigation, or of injuring others, so as to be, for these 
reasons, contrary to public policy. In either of these cases effect is not to be 
given to the agreement. (^) 

260. Transfers Valid and Void.— A contract by a person to 
communicate information on terms of getting a share of any property that may 
thereby be recovered by tho person to whom the information is supplied is so 
far neither cbampertous nor void,(^) but it would so become, if the person 
supplying the information, himself recovers or joins or actively assists in the 
recovery of tho property, by procuring evidence or similar means, (6) or if he 
agrees “ to uso and exert his utmost influence and means for procuring such 
evidence as should bo requisite to substantiate the claim ”^7; — in which case tho 
contract is void, even if the property bo in the hands of the trustee, or in court, 
and no hostile action is necessary to recover it. (8) But where the purchaser of 
a share of land joins his vendor in a suit to recover his own property, hia action 
cannot then be champertous.^y) So where A sues in respect of his own interest 
for tho violation of a contract made for him by B, as agent only, the assignment 
of B^s interest in the agreement in order to enable A to bring his suit, is not 
champerty or maintenance. And where a person is himself unable to 
prosecute his suit, a contract made in good faith with him to supply him with 
funds to carry on the suit on tho security of the property in dispute will be 
enforced. Such a contract is distinguishable from an officious inter- 
meddling in the suits of another person or acts tending to prevent 
unnecessary litigation. Thus, where a Hindu widow who was ill-treated 
by her husband’s surviving brother solicited and obtained the assistance 
of a stranger who helped her to leave the family house, and also made 


(1) 4 Black Comm., 135. 

(2) Nathoo Lall v. Badrec, 1 N.W.P.H.C. 

R.. 1. 

(3) Ram Coomar v. Cliundcr Knnto, T.L.R., 
2 Cal., ‘233. P. C.; followed in Mokkain Stmjh 
V. Rup SiiKjh, I. L. R., 15 All., 352, P. C.’ 

(4) Mokliam Simjh v. Hup SvikjIl, I. L. R., 
15 All., 352, P. C. ; Kuntcar Randal v. Nd 
Kanth, 20 I. A., 112. 

(5) Spnje V. Porter^ 7 E. &. B., 68; Rees 
V. De Bernardy [1896J 2 Oh., 437 (447). 

(6) Per Romer. J., in Rees v. De Bernardy 
[189G],2 Oh., 437 (447); citing Sprye v. 
Porter, 7 E. & B., 68 ; Stanley v. Jones, 7 

G, TP— 23 


Bing.. 369. 

<7) Stanley v. Jom-s, 7 Bing., 3G9 ; Hutley 
V. Hatley, L. R., 8 Q. B , 112. 

(8) Rees v. De Bernardy [1896], 2 Ch., 437. 
(9l Mnnirakhiin v. Bliodoy, 12 W.R., 133. 

(10) F^scher v. Kamala Naicker, 8 M. I. A., 
110 \ Jngmohan Baidun Koer, 9 W. R., 
243. 

(11) Nathoo Lai v. Budree, 1 N. W. P. H. 0. 
R., 1 ; Chunder Kant v. Ram Coomar, 13 B. 
L. R., 530, O A. ; Rani Coomar v. Chionder 
Kanlo, T. L. R., 2 Cal., 233, P.C. ; Achal Ram 
V. Kazim Hussain, I. L. R., 27 All., 271 (290) 
P.C. 



178 


TRANSFER OP PROPERTY. 


[b. 9 . 


her certain advances to pay off her debts and maintain herself, and there- 
upon she entered into an agreement with him for the recovery of her share of 
the joint estate which he agreed to do upon the widow having assigned to him 
the whole of her expectancy on trust, first to repay himself the costs of the 
suit, secondly, to retain, by way of his remuneration, one-half of what might be 
recovered therein ; and thirdly, to hold the residue as security for repayment 
with interest at 12 per cent, of the advances made by him. The suit having 
resulted in a decree of a lac of rupees in favour of the widow, and her reversioner 
having sued both her and the assignee for declaring the invalidity of the assign- 
ment, it was held that it was not bihding on the reversioner, except as regards 
the charge on the moiety of the estate for moneys advanced, and the expenses 
with interest at 12 per cent.ll) But where a person being apprehensive of 
losing a piece of land in consequence of a litigation pending, entered into an 
agreement with another for the conduct of the suit, at his own cost stipulating 
that on winning the suit the parties should erect a building at their joint expense, 
the rent of which should be equally enjoyed, giving the right of survivorship to 
the other party, it was held that having regard to the surrounding circumstances 
the agreement was not void as opposed to public policy. (2) But apart from the 
law of champerty it is obviously against public policy to allow a stranger to 
interfere in family affairs and disturb its peace by entering into an agreement 
with the real heirs, that, if he established their claim ho should be entitled to a 
share of the estate.(3) Thus, a Mahomedan speculative mukhtear would not be 
allowed to prosecute a suit on behalf of a Hindu family, oven at his own cost 
on the understanding of being given a share of the estate in case ho succeeded 
in setting aside the improper alienations made by their father.l^) So again where 
a person compromised for a small amount his claim against his debtor, on the 
representations made by the latter's friends as to his straitened circumstances 
and wher^ subsequently a stranger intervened and took the assignment of the full 
claim and sued the debtor thereon alleging that the compromise had been induced 
by misrepresentations and was invalid and that the debtor being fully solvent 
might be ordered to pay the full claim assigned to him, it was held that the 
assignment being officious was void both on account of the law of maintenance, 
as on the more elastic rules of public policy. But whore a mortgagee 
purchased a house in respect of which a suit was pending against the vendor 
on condition that the sale-deed was to be executed on determination of the suit, 
it was held that the contract was in. effect an absolute sale of the equity of 
redemption and that it did not savour of champerty. (6) And it may even bo 
conceded that all speculation is not necessarily champertous, even though it 
may not much vary in the result. 

261. A man in imminent danger of losing his property and with an 
adverse decree to appeal against, passed a bond for Rs. 25,000 for the 
purpose of meeting the expenses of an appeal amounting to Rs. 3,700. 
The debtor had entered into the contract with his eyes open and on the 
advice of his legal advisers, and probably having regard to the risks of 


(1) IHswanath v. Khantamani, 9 B. L. R., 
76 ; following Qrose v. Amirtamayi, 4 B. Ij. 
B., 1, the faots of which were in every respect 
similar. 

(2) Daimdhar v. Kahandas, 8 B. H. C. R. 
(0,0 ). 1 ; Ramrav v. Govind, 6 B. H. 0. R. 
(A. G.), 63. 

(3) Ahmed Eossein v. Ram Sarn/ii, 13 W. 
R., 426 : Eaeari v. Jadaun, 1. L. R., 5 All., 


76 ; Tarachand v. Suklal, I. L. R., 12 Bom., 
659. 

(4) Ahmed Eossein v. Ram Sarun, 13 W. 
R., 426. 

(5) Goctildas v. Lakhmidas, I. L. R., 3 
Bom., 402. 

(6) Ahmedhhoy v. Vulleehhoy, I, L. R., 6 
Bom., 359. 
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his litigation he oould not have raised funds on more advantageous terms. 
But still the bargain was held to be a hard and unoonscionable one and infected 
by the rule under discussion : ** If the plaintifif believed the defendant’s claim 
to have been a just one, or one in which there were not long odds against his 
ohance of success, Bs. 25,000 in the event of success for an advance of Bs. S[^700 
could not and would not have been considered by him to be reasonable recom^ 
pense. On the other hand, if Bs. 25,000 were considered to be a reasonable 
recompense in the event of success for an advance of Bs. 3,700, it could only 
be on the ground that the plaintiff’s claim was of such a highly speculative 
character as to make the odds long against his chances of success and the 
transaction one of gambling in litigation.” (0 In the result, then, a decree for 
the actual amount advanced with simple interest at 20 per cent, per annual 
from the date of the bond was entered in favour of the plaintiff. In another 
case arising out of the bond executed in favour of the same plaintiff to defray 
the costs of appeal to the Privy Council the same Court reiterated its views 
and while expressing its sympathies for the plaintiff, placed him on the horns 
of the same dilemma and eventually passed a decree in the same proportioa.l*^) 
And the same princinle was again applied in another case decided by another. 
Bench of the same Court, in which under similar circumstances the agreement 
was to give the creditor, for defraying expenses of the litigation, half the pro- 
perty in suit and half the mesne profits in the event of success ; ** If it was a 

very risky contract, then obviously its enforcement would be against public 
policy on the ground of its being of a speculative character. If it was not of 
extraordinary risk, then it would bo inequitable to enforce the contract, as the 
recompense secured was out of all proportion to risk incurred.”f3) 

262. But where the disproportion between the amount paid and the 
amount promised is reasonable, the Court would ordinarily 
vo^id uphold the transaction. Thus, land worth Bs. 100 may 
well be sold in consideration of a loan of Bs. 30. W And 
in another case the sale of fourteen-sixteenths of a claim for Bs. 13,000 sold for 
Bs. 4,000 was similarly upheld.^^) In deciding the question whether a transac- 
tion was hona fide or otherwise with reference to inadequacy of price regard 
should be had to the state of things as it might have appeared to the contracting 
parties at the time when the transaction was entered into ; for, even a bona 
fide purchaser who takes upon himself the risk of litigation and consents to 
lose what he pays in a specified event, would ordinarily hesitate to pay the 
price which the property would fetch when the litigation proves successful. (6) 
In judging these cases it should be noted that a transaction may be speculative, 
but that does not make it champertous.l^) Thus, for example, the assignment 
of his equity of redemption by the mortgagor to another who was aware of a 
defect in the mortgagee’s title and thereby hoped to derive profit, is not neces- 
sarily champertous because it is obviously speculative, and although the 
transaction might not be a praiseworthy one in foro conscienticei^) it oould not 


(1) Chunni Kuar v. Riip Singh, I. L. R., 
11 All., 67 (73). 

(2) Lokeindar v. Rup Singh, I. L. R., 11 
All., 118 (125); Sheik Abidv. Ram Saran, 13 
W. R.. 426. 

(3) Htisainw, Rahmat, I. L. R., 11 All., 
128 (136) > 

(4) Gurusami v. Subbaraya, I. L. R., 12 
Had., 118. 

(6) Abdool V. Doorga, I. L. R., 6 Oal., 4. 


(6) Abdool V. Doorga, I. L. R., 5 Cal., 4. 

(7) Oopal V. Gangaram, I. L. R., 14 Bom.. 
72; Ramanuja v. Narayana, I. L. R., 18 
Mad., 374 ; Siva v. Ellamma, I. L. R-, 22 
Mad., 310; Deorao v. Sadashso^ 1 Nag. L. 
R.. 17. 

(8) "*In the Court of oonscienoe,'* oon- 
soientiously, in a man's own oonviotion of 
what is equitable. 
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be regarded as one entered into with the object of gaining the spoils of ad 
unrighteous litigation. U) An assignment for whatever the assignor may be 
able to recover from the debtor, though highly speculative, is not necessarily 
bad for maintenance. But a transfer entered into with the ulterior object of 
procuring an adjudication in bankruptcy against the assignor, and so getting 
him removed from the directorate of the company in which the assignor was a 
co-direotor, and where the condition was, that the assignor should pay what- 
ever he should be able to recover and realize from the assignor’s debtors after 
deducting his own costs, was held to savour of maintenance, or being otherwise 
against public policy. But an assignment made with the ulterior object of 
harassing the debtor with litigation, is not necessarily vicious, if the assignment 
was complete, and was not used as a mere device to enable the assignee to sue. 
But the result would be different if the assistance was rendered with the avowed 
object of oppressing one’senemy.(^) In other words, the saleofan interest to which 
a right to sue is incident is valid, but the sale of a mere right to sue is void.(®) 

A transaction which may not be impeachable under this clause may still 
be attacked as void under the other sections of the Act, as for example, section 
53.1®! Thus a sale made to defeat an impending execution though not void 
under the clause, may still bo successfully impeached under that section. 17) 

263. Unlawful consideration. — Although the Indian Contract Act 
does not diffeientiate “ motive ” from “ consideration " the two terms are clearly 
distinguishable.^ Thus, where a widow sued her husband’s executor for 
breach of an agreement made with him to allow her to occupy a house, the 
property of her husband, and it appeared that the executor had agreed in 
accordance with the wishes of the deceased it was held that the desire on the 
part of the executor to carry out the wishes of the deceased would not amount 
to consideration. “ Motive is not the same thing with consideration. Consider- 
ation means something of some value in the eye of the law, moving from the 
plaintiff.” (9) So, a moral obligation to repay benefits received in the past is 
really a satisfaction of the motive of pride or gratitude. It is really no 
consideration. Any other view “ would annihilate the necessity for any consider- 
ation at all, inasmuch as the more fact of giving a promise creates a moral 
obligation to perform it.”(^®) Such a motive is, however, sometimes designated 
a “ good consideration ” to differentiate it from valuable consideration, ” 
which is the only nexus of a lawful agreement. A consideration is either 
(a) executed or present, (6) executory or future, and (c) concurrent as in the case 
of mutual promises. Past consideration is no consideration at all. A transfer 
for unlawful consideration is void , “ for, although, in general the agreements 
into which parties enter have the force of law over those parties, — because modus 
etconventio vincuiit leaem ; yet this rule does not apply where the interest of 
the public, or of morality are affected by the agreement, and may be injured by 
the observance of its provisions. Of an unlawful consideration, it may be 


(1) Gopac V. GaiKjai am, I. L. R., 14 Bom., 
12 (77). 

(2) Fitsroji V. Cave, [19061 W. N., 103. 

(3) Earalal v. Shaha, 10 W. R., 140. 

(4) Dickinson v. Jlnrrcll, 35 L. J. Ch., 371. 

(5) Prosser v. Edmonds, 41 R. R., 322; 
followed in Dcorao v. Sadashco, 1 Nag. L, 
B., 17 (20). 

(6) Siva V. Ellamma, I.L.R., 22 Mad., 310. 

(7) JRajayi v. Aideshir, I.L.R., 4 Bom., 70. 

(8) Jaffer Meher Ah v. Biuhje-Budfjc Jute 


Milfs, I. L. K., 33 Cal., 702 (710), O. A., I. 
L. B.. .34 Cal., 289. 

(9) Thomas v. Thomas, 2 Q B,, 851. 

(10) Per Lord Denman in Eastwood v. Ken- 
yon, 11 A. B., 438 ; Morlemorc v. \Vr%(jht, 
6 M. & W., 482 ; Vasiidev v. Venkatesh, 10 
B. H. 0. R., 139; Tilackchandw. Jitinal, ib., 
206; Sreenath v Doorcja, 9 W. R., 21G. 

(11) " The form (of agreement) and the con- 
vention (of parties) override the law.” 

(12) Chittey’ii Contracts (12th Ed.), 671. 
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generally premised that either party may avoid the transfer so yiinated,^^) and 
pa^ol evidence may be admitted to establish the illegality. (3) If one of the - 
several considerations is illegal, the whole contract is void.^3) ^ trans- 

fer is supported by several considerations, one of which is illegal, the whole 
transfer is void, and in this respect it differs from a deed or a bond containing 
several covenants, some of which are illegal, in which case if the legal part can 
be severed from the illegal, the deed or bond is held to be good pro tanto, 
The legality of consideration is not presumed but must be proved by the party 
pleading it.Wl Sometimes where the parties are not in pari delicto, relief may 
be obtained in equity. The legal effect of a transfer supported by immoral 
consideration was fully explained by Lord Selborne., L. 0., who said (6) : 
(i) Bonds or covenants founded on past co-habitation, whether adulterous, 
incestuous or simply immoral are valid in law, and not liable (unless there be 
other elements in the case) to be set aside in equity, (ii) Such bonds or cove- 
nants if given in consideration of future co-habitation are void in law, and 
therefore, of course, also void in equity, (iii) Relief cannot be given against any 
such bonds or covenants in equity if the illegal consideration appears on the 
face of the instrument,*’ to which may be added (iy) that if the illegal consider- 
ation does not appear on the face of the instrument, equitable relief may be 
given in some circumstances to a particeps criminis.(^) So it has been held in 
England that transfers founded on past co habitation are void.f^) but a gift 
to which an immoral condition is attached, remains a good gift while the 
condition alone is void,^®) and in one case the donee, who was the donor’s 
mistress, was allowed to retain possession of a house, gifted to her on condition 
of her future immoral co-habitation with the donor because she had continued 
in its possession for eight years. But in Madras a bequest conditioned upoii 
the continuance till de^th of the immoral relations between the testator and the 
legatee was held to be void and unenforceable. And a promise to pay a 
woman an allowance in consideration of past co-habitation has been held to be 
valid. (11) But an agreement between husband and wife for tneir future separa- 
tion made in contemplation of a broach of conjugal infidelity is illegal, 1^2) and 
money advanced to a married woman to procure a divorce from her husband 
with a view to marry the creditor is "'cojitra bonos mores ” and, therefore, void.t^®) 

264. Transfer opposed to public policy. — It will bo seen that in 
many cases before cited, the transfer was held to be void not because it was 
unlawful, fraudulent or immoral, but because it was opposed to public policy. 
But in such a case on close examination it will be discovered that what is 
opposed to public policy is also either illegal or immoral. ¥or “ public policy” 
though a large term has now but a very limited application. As Burrough, J., 
said : “ 1 protest against arguing too strongly upon public policy : it is a very 

T 

(1) Ilolvianv, Cowp., 341 (343). (9) hachmiv, Wilayti, I. L. R., 2 All., 

(2) Collins V. Blantern, 2 Wile., 341 (347) ; 433; affirmed O. A., Havisaroopw. Bela, I. L. 

Abbott V. Hendricks, 1 M. cb G., 791. * R., 6 All., 313, P. Cl. ♦ 

(3) hound V. Ornuwade, 39 Ch. D., 605. (10) Tayarammav. Seetaranuiswami, I. L. 

(4) Baker v. Hedgecock, 39 Ch. D., 520; R , 23 Mad., 613. 

Davlat Singh v. Pandii, 1. L. R., 9 Bom., (Ill S. 25, Cl 2, Indian Gontcaot Act (IX 

17 ; Bill V. Clarke, I. L. R., 27 All., 266. of 1872) ; Dhiraj v. Bikramajit. I. L. R., 

(5) Kumala v. Beharee, 11 W R., 314. 3 All., 787 ; Man Kuar v. Jasodha, 1. L. R., 

(6) Ayerst v. Jenkins, I.L.R., 16 Eq., 275 1 All., 478. 

(282). (12) Sitaram v. Aheeree, 11 B. L. R., 129. 

(7) Benyon v. Nettlejield, 3 M. & G., 100. (13) Bat Bijli ▼. Nansa, I. L. R., 10 Bom. » 

(8) Ramsaroop v. Bela, 1. L- R., 6 All., 152. 

813 (320). 
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unruly horse and when once you get astride it you never know where it will carry 
you. It may lead you from the sound law. It is never argued at all but when 
other points fail.”(^) And so Lord Davey observed that public policy, was 
always an unsafe and treacherous ground for legal decision W, Gonse^ 
quently, when section 23 of the Indian Contract Act speaks of contracts 
as void because the Court regards them as opposed to ** public policy," 
it adopts a phrase which has neither a defined nor an invariable meaning. 
For, as observed, by their Lordships of the Privy Council “ the determi^ 
nation of what is contrary to the so-called ‘ policy of the law * necessarily 
varies from time to time. Many transactions are upheld now by our 
courts which a former generation would have avoided as contrary to the sup- 
posed policy of the law. The rule remains, but its application varies with the 
principles which for the time being guide public opinion. "(3) The courts are 
loath to lay down what is contrary to public policy. As Cave, J., remarked : 
“ Certain kinds of contracts have been held void at common law on the ground 
of public policy ; a branch of the law, however, which certainly should not be 
extended, as judges are more to be trusted as interpreters of the law than as 
expounders of what is called public policy."^^) “ The doctrine of public policy 
is regarded nowadays as one rather for the legislature than the courts, although 
the courts will not shrink from acting on it if the contract sought to be enforced 
leads to immorality or crime."^^) This then is the test equally applicable to 
contracts as well as to transfers. They are void because they are illegal or 
because they outrage morality or some cherished and well recognized standard 
of social order. Such would, for instance, be a transfer of property conditional 
upon the transferrer obtaining from the beneficiary a title of honour for which he 
might be unfit. (®) On the same principle, law reprobates trafficking in a public 
office which is untransferable for another reason already considered. It 
has been held that the sale or resignation of such an office is contrary to public 
policy and cannot be enforced nor can the sale of a recommendation to a 
public office, or an agreement by a person for a pecuniary reward to use his 
infiuence in order to obtain such an office for another. The same reason 
equally applies to the transfer of the emoluments of such an office and the like.(^) 

266. These common law prohibitions have received legislative sanction in 
this section, (9) thereby still further narrowing down the uncertain field of public 
policy. But all the same there are undoubtedly some cases of transfer void as 
such on the grounds of public policy, which are neither illegal nor immoral. Such 
are transfers in restraint of trade, or common right or conjugal rights and those 
creating monopolies. So where the licensing magistrates who were authorized 
to grant licenses for the sale of ice cream in a hotel restricted it to sale within 
certain hours and only to week days the House of Lords held it to be an infringe- 
ment of the common law right, not clearly sanctioned by the Legislature and 
the by-law passed thereunder, and as such ultra vires of the licensing magis- 
trates. ^19) Following this case it was held in Madras that a power to interfere with 

(1) Richardson V. Mullish, 2 Beog., p. 262. King, [1908] 2 K. B. 696 (727). 

(2) Janson v. Driefontein Comolidated C. B. 678 ; Kyre v. Forhes, 12 C- B. (N. S.) 

Mines, Ltd., (1902) A. C. 484 (600N 191. 

(3) Evanturel v. Evanturel, L.R., 6 P. 0. (6) Kgertony^Earl Bi'onmlow, 4 H.L>C., 1. 

1 (29). (7) Go. Litt. 284 n ; Bopkins v. Prescott, 4 

(4) Re Mtranis, (1891) 1 Q. B., 694 ; cited (8) Hartwell v. Hartwell, 4 ves. 810. 

with approval per Lord Bramwell in Mogul (9) S. 6 (/) ante. 

Steamship Co. v. McGregor Qow d Co., (10) Rossi v. Edinburgh Corpoiation, [1906} 
(1692) A.O., 26 (46). A. C., 21 (26). 

(6) Per Farwell L.J., in Hyavis v. Stuart 
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the ordinary rights of citizens will not be interfered with in the absence of express 
grant unless it is necessarily implied as incidental to other powers expressly 
granted or is indispensable to repress the mischief contemplated and advance the 
remedy given. The Municipal Council of Mayavaram were empowered by a Local 
Act to license places for selling meat, and whereupon they granted to the plaintiff 
the exclusive right of selling meat, but the court held it to be ultra vires in the 
Municipality on the ground that the Act merely empowered it to consider the 
propriety of granting or withholding licenses in each case and not to enter into 
agreements which must preclude it from considering any such application 
except from a particular person. But such a case must be distinguished from 
a combination of trading interests intended to secure monopoly in trade by 
extinguishing competition against which public policy is powerless to protect 
those who suffer from it.<2) A Hindu wife is under a legal obligation to reside 
with her husband wherever he may choose to reside. Consequently, an ante- 
nuptial ^agreement on the part of the husband that he will never be at liberty to 
remove his wife from her parental abode, would be void both because it defeats 
the rule of Hindu law as also because it is opposed to public policy. (3) A con- 
tract for the future separation of husband and wife is void as contrary to public 
policy. And so is an agreement made by the husband to marry a person on the 
death of his wife and in consequence of which she permitted him to have access to 
her.(^) Even a mere promise to marry a person by a married man on the death 
of his wife has been held to be contrary to public policy. (6) And a similar 
policy renders invalid a condition in a will against the donees living with 
or under the control of their father, since it deters the father from performing 
his parental duties. A contract absolutely restraining marriage is invalid, (8) 
though one which prohibits a second marriage(9) or marriage with a particular 
person or limited class of persons; e. g.: a Scotsman, <1^) or a domestic servant 
is legal ; and so would be an agreement by a Hindu against polygamous 
marriage, except where the existing wife was barren. (^2) A servant cannot 
contract himself out of the benefit of a statute enacted for his protection, (18) 
but'sucha case must largely depend upon the wording of the Statute.il^) Contracts 
by way of gaming and wagering are now prohibited by the Contract Act,(l6) 
which contains other specific prohibitions all supported by public policy.U®) 

266. Marriage Brocage. — In England agreements for marriage 
brocage are utterly void, as opposed to public policy. But it does not 
thence follow that they should be held equally void in this country, the 
social circumstances of which are widely different. (18) But the English 
rules have nevertheless been given effect to in several decisions of the 


(1) Soinu Pillai v. Municipal Council^ 

Mayavaram^ I.L.R., 28 Mad., 520. 

(2) Mogul Steamship Co, v. McGregor 
Goto Co., (1892) A. 0., 26. 

(5) Tekait Mon Mohini v. Basanta, I.L.R-, 
28 Cal.. 761. 

<4) Httidley v. Westmeath (Marquis of), 6 
B. and C. 200 ; Wilson v. Wilson, 1 H.L.C.i 
638. 

(6) Spiers v. Hunt, [1908] 1 K.B., 720. 

(6) Wilsonv. Carnley, [1908] 1 K.B., 729. 

(7) Noel V. Sandbrook, [1912] 2 Ch. 471. 

(8) 8. 26, Indian Gontraot Act (Aot IX of 
1872) ; Baker v. White, 2 Vern., 215 ; Hartley 
V. Btce, 10 East, 22 , Bellairs v. Bellairs, 
li. B., 18 Eq., 610. 

(9) Newton v. Mursden, 81 L.J., (Ch.) 690 ; 


Allen V. Jackson, 1 Ch. D., 399, 

(10) Perrin v. Lyon, 9 East, 170, 

(11) Jennerw. Turner, 16 Oh. D., 188. 

(12) Gama v. Lahanoo, 4 N.L.B., 86 (90). 

(13) Baddeleyv. Granvi(Ze, 19 Q.B.D., 423. 

(14) Griffiths v. Dudley (Earl), 9 Q.B.D., 
867. 

(16) S. SO, Indian Contract Aot (Aot IX of 
1872). 

(16) Ss. 25-30, Indian Contract Act (Aot IX 
of 1872). 

(17) Scott V. Tyler, 2 W. <fc T. L. C., 231 ; 
Hally. Porter, 2 Vern., ^^2 \ Hermann 
Charlcsworth, [1906] 2 K.B., 123, reversing 
O.A., [1906] 1 K.B.. 24. 

(18) Bakshi Das v. Nadu Das, 1 G.L.J., 261 
(268). 
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Indian Courts, (^) though their deoisions are not all ooncotdant, for whild 
the Bombay High Court has refused to enforce such contracts even in favour of 
a hoi^soa in loco parentis, the Madras Court at one time upheld them,(^) in a 
casb which has since been overruled. 0^) But a payment to a stranger was con-* 
demned even by that Court. W Similarly, an agreement by a prospective son-in-law 
to pay a certain sum to this mother-in-law by way of maintenance in considera- 
tion pf her giving away her daughter in marriage has been condemned in England, 
as being opposed topublic policy. (®) And this view has been followed in its entirety 
both by the Bombay and Calcutta Courts, (6) and there can be no doubt that a 
stipulation for maintenance, as such, is hardly distinguishable from a marriage 
brocage, in which the primary consideration, regarding the happiness and welfare 
of the child is apt to be subordinated to pecuniary gain, and thereby reducing 
matrimony to a mere ma^^ter of huckstering sale — often a kidnapping into con- 
jugal servitude. But at the same time, there may be cases of exceptional bajdahip 
in which to apply the rule rigidly would be to drive a party to destitutiflC And 
this necessary reservHtion has been justly made by the Courts both in Madras^*^) 
and Allahabad. But such cases must be regarded as rare and exceptional, (^) 
for to freat them otherwise would be paving a way to guardians for trafficking 
in infants placed under their care. In a recent case Mookerjee, J., passed in 
review all tbe cases bearing on the subject, and from which he deduced the fol- 
lowing six rules : — (1) That an agreement to remunerate or reward a third person 
in consideration of negotiating a marriage is contrary to public policy and cannot 
be enforced. (2) An agreement to pay money to the parents or guardian of a 
bride or bridegroom, the consideration of their consenting to the betrothal, is 
not necessarily immoral or opposed to public policy where the parents of the 
bride are not seeking her welfare, but give her to a husband otherwise ineligible 
in consideration of a benefit secured to themselves, the agreement by which such 
benefit if secured is opposed to public policy, and ought not to be enforced. 
(3) Where an agreement to pay money to the parents or guardian of a bride or 
bridegroom, in consideration of their consenting to the betrothal, is under the 
circumstances of the case neither immoral nor opposed to public policy, it will 
be enforced, and damages also will be awarded for breach of it. (4) A suit will 
lie to recover the value of ornaments or presents given to an intended bride or 
bridegroom in the event of the marriage contract being broken. (5) Although 
a Court may not enforce an agreement to pay money to the parents or guardian 
of an intended bride or bridegroom on the ground that the agreement is opposed 
topublic policy, yet a suit is maintainable for the recovery of any sum actually 


(1) Dulari v. Vallabhdas, T. L. R,, 13 

Bom , 1‘26; Pitambery. Jagjivnn, ib, 131 ; 
DJiolidnsv. Fulchand, I L. R. , 22 Bom., 
42 ; Venkata V. Lakshmi, I.L.R., 3^ Mad., 
186, F.B.; following Dholi Das v. Fulchaml^ 
I.L.R-, 22 Bom., 42; overruling Vi^vanathan 
V. Saminothan, I. L. R., 13 Mad., 83 ; 
Vaithya'natham v. Oamjarazu, I. L. R., 17 
Mad., 9. 

(2) Vishvanalhan v Saminathan, I. L, R., 
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V. Qangarazu, I L. R., 17 Mad., 9. In Oal- 
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(3) Venkata v. Lo/cs/imi, I. L. R., 32 Mad., 
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(5) Ken v. Potter, 3 P. Will, 76, Story’s 
Eq. Jur., 260, 261 ; Duke of Bamilton v. 
Lofd Mohun, 1 P. Will, 118 (120) ; Osborne 

V. Williams, 18 Ves. J., 379; Scott v, Tyler, 
2 W. & T. L. C., 231 ; Dulari v. VaUabhdas, 
I. L- R., 13 Bom., 126; Pitamber v. 
Jagjivan, ib., 131 (note)', Dholidas v. 
Fulchand, I. L. R., 22 Rom., 688 ; Eamchand 
v- Audaito, I. L. R., 10 Cal., 1054. 

(6) Bakshi Das v. Nadu Das, 1 C L. J , 261 ; 
Baldeo Das v. Mohamaya, 16 C W. N., 447. 

(7) Viwanathan v. Saminathan, I. L. R., 
13 Mad., 83. 

(8) Baldeo v. Jumna, I. L. R., 23 All., 
495 (496). 

(9) Of. Shib Nundun v. Sree Narain, 11 
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paid pursuant to the agreementi if the contract is broken and the marriage 
does not take place. (6) If one of the contracting parties alleges that the agree- 
ment is opposed to public policy it is for him to set out and prove those special 
circumstances which will invalidate the contract.^l) But the subject does not 
appear to bo one upon which any general rule can be formulated. For instance, 
whore the object of an agreement is to procure by corrupt means the guardian’s 
consent to a desired marriage, the agreement is void, irrespective of the quali- 
fications of the bridal pair.^^-^) On the other hand, where such payment is 
customary and appears reasonable, the Courts are likely to give effect to the 
contract though it may savour of brocage. 

267. Bribes paid to officials are irrecoverable in a civil suit, (3) and so 
Corrupt payments. ^ deposit made with a surety against its forfeiture by a 

person called upon to furnish security for his good behavi- 
ofTT^gJ^j^^^C^or his appearance in Court (5) cannot be recovered. Money 
paid toTh^isitj^iB to give evidence in a civil suit falls into the same category.!®) 
A promissorynote given to a creditor in consideration of his threatened opposi- 
tion to the discharge of the insolvent debtor, conferring as it does an advantage 
in fraud of the Insolvency law is void. (7) An agreement to thwart a criminal 
prosecution is not only void but vicious.^®) The Court will not enforce the 
penalty agreed to be paid on leaving a Samaj,(^) 

268. Transfer in breacli of law or covenant. — A partnership of 
a Government ferry in violation of the covenant against underletting is not a 
breach of the covenant but an underlease opposed to an express covenant 
would apparently stand on a different footing.! ^1) So it has been held that an 
Abkari contractor cannot sub-let the license in contravention of the provisions 
of the Excise Acts.!^^> But the law violated must be, it appears, some substan- 
tive law and not merely an adjective law as the Procedure Code. (^3) And where 
a law provides that compound interest will not be decreed, it does not render a 
stipulation as to compound interest illegal. And so where the prohibition 
is made under only a pecuniary penalty, its violation being limited to the 
specific penalty, the contract is not void. (1^1 So where the terms of a lease of a 
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ferry were against assignment or sub-renting the ferry, but suoh a transfer 
was nob prohibited by statute or by a rule framed under a statute, an assign • 
ment. though made in violation of a contract, was held to be valid as between 
the renter and his transferee, though it may be invalid as against Government. 

But a transaction intended to have and having the effect of defeating the 
right of the Crown to escheat isvoid,(2) but if a person is within his right, and 
divides or alienates his property, there is nothing illegal. Thus a settlement * 
in prospect of a marriage with the donee is valid. And while the transfer 
of property in consideration of foregoing a criminal prosecution is void, there 
is nothing illegal in compromising a case which the law has declared to be com- 
poundable, and in which case the policy of the law is to allow the party aggrie- 
ved to redress himself by obtaining such reparation as may be arranged between 
the parties.(Sl Bub in non-compoundable cases in which public justice has to 
be vindicated, the accused cannot make amends by paying money to t^e com- 
plainant, and the court will not enforce a transfer, which i8.A misprision of 
felony. But a court is nob bound to take notice of the infraction of the 
Municipal law of a foreign country,(8) and even in non-compoundable cases, 
if the magistrate sanctions withdrawal and the parties have come to terms 
under which the accused have agreed to pay a sum of money .to the complainant 
as a solatium, it was hold that the error of the magistrate ought not bo affect 
the position of the parbies.(9) But it may be permissible to question the sound- 
ness of this view. If the felony was non-compoundable, the fact that the magis- 
trate exceeded his powers in permitting its compromise, the terms of which do not 
appear to have been brought to his notice, would not wipe out the illegality which 
tainted the transaction. If a man buys property of another, who was raising the 
money for the purpose of giving as a bribe, of which the purchaser was ignorant, he 
cannot be damnified unless he can be shown to have been privy to the design. 

“a man to whom a civil debt is duo, may take securities for that debt from his 
debtor, even though the debt arises out of a criminal offence and he threatens to 
prosecute for that offence, provided that he does not, in consideration of such 
securities, agree nob to prosecute, and suoh an agreement will not be inferred 
from the creditor using strong language. He must not. however, by stifling a 
prosecution, obtain a guarantee for his debt from third parties. "(11) 


269. An agreement is not illegal or opposed to public policy merely because 


Penalized transfers. 


it was forbidden under a pecuniary penalty, the penal con- 
sequences of which would be limited to the imposition of the 


specific penalty, but it would not make the contract void. Thus where under 
the Bombay Tolls Act the Government leased to the plaintiff the levy of tolls 
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on certain conditions, one of them being that the plaintiff should not sub-let 
the tolls without the permission of the Collector previously obtained, and provid- 
ing that in case of a breach of the condition the Collector might impose a fine of 
Bs. 200, the plaintiff having sub-let the tolls in contravention of the terms of 
his lease, sued the defendant to recover the premium due for the sub-lease, it 
was contended for the latter that the lease was illegal and as such void, Laving 
been made in violation of the terms of the Tolls Act, but the contention was 
overruled. 


270. LiOCUS Poenitentise. — In a case in which the transaction is still 
inchoate, or the grantor still retains a locus pcsnitenticB, the formal act may be 
relieved against by reference to the real intention of the parties, the reason 
being that in such cases the violation or infringement of the law had not been 
completed.!*^) Hence, when an illegal purpose has been effected by a transfer 
of the property, the transferee is not to be treated as holding it for the benefit 
of the transferrer, (3) and the latter is ever afterwards precluded from proving 
the real nature of the transaction. W 


271. Disqualified Transferees. — The law against the transferability 
Claaie (h) (3) property to a person legally disqualified to be transferee 

is a branch of the law against maintenance and champerty 
which has just been discussed. For it is to discourage the malpractices which 
arose out of the law officers trafficking in questionable claims that the early 
statutes against champerty were directed. Thus it was provided by the Statute of 
Westminster I that “ no officers of the King, by themselves nor by others, shall 
maintain pleas, suits, or matters, having in the King’s Courts, for lands, tene- 
ments or ocher things, for to have part or profit thereof by covenant made between 
them ; and he that shall, be punished at the King’s pleasure.’’^^) Another 
statute passed in the same reign further extended the scope of the pr9hibition 
by prescribing that “the chancellor, treasurer, justices, nor any of the King’s 
Council, no clerk of the chancery, nor of the exchequer, nor of any justice or 
other officer, nor any of the King’s house, clerk ne-lay shall, not receive any 
church, nor advowson of a church, land, nor tenement in fee, by gift, nor by 
purchase, nor to farm, nor by champerty, nor otherwise so long as the thing is 
in plea before us, or before any of our officers ; nor shall take no reward 
thereof.”!®) And this statute was again extended by another which ordained 
that “ The King wills that no officer, nor any other (for to have part of 
the thing in plea) shall not take upon him the business that is in suit ; nor 
none upon any such covenant shall give up his right to another.”!'^) The 
penalty of attainder was povided for disobedience “ but it may not be under- 
stood hereby that any person shall be prohibited to have counsel of pleaders, or 
of learned men in the law for his fee, or of his parents, or next friends.”!®) ^ 


(1) Bhikanbkni v, Hiralal, I. L. R., 24 
Bom., 622; disiiDguisbing Ragliunath v. 
Nathn, I. L. R.. 19 Bom., 626; and see 
Gangadhar v, Damodar^ I. L. R., 21 Bom., 
622 ; Judoonath v- Nobin Chunder, 21 W. R., 
289 ; Oauri Shankar v. Mumtaz Ali, I.L.R., 
2 All., 411. 

(2) Baivers v, Foster ^ 27 L. J., 262 ; Taylor 
V. Bowers^ 1 Q. B. D., 291 ; Sham Lall v. 
Avtarcndro NatK !• L. R., 23 Gal , 460 ; and 
the cases therein cited. 

(3) Chenvirappav, Puttapa, I. L. R., 11 
Bom., 708 (719i \Tar)tarasherri v. Maranat 
Vasu^waiit 1. L* R., 3 Mad., 216. 


(4) Goberdhan v. It%tu Roy, I. L. R., 23 
Cal., 962 ; Kali Charan v. Basik Lal^ ib. 
962 note. 

(6) 3 Edw. I. C., 25. 

(6) 13 Edw. I. C., 49. 

(7) 28 Edw. I. 0.. 11 ; 1 Rich. II., C. 4, 
extended the restriction to all persons. 

(8) But with respeot to the Counsellor it is 
said that it seems dangerous for him to med- 
dle with any such gift, since it oannot but 
carry with it a strong presumption of 

champerty” 2 Inst., 564, 1 Russel on 
Crimes (5th £d.), 358. 
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A similar prohibition is separately and more specifically enacted by the 
Act,(0 and the Code of Civil Procedure, fche former of which enumerates the 
class of persons legally disqualified to be transferees, under which judges, legal 
practiitioners, mukhtars, clerks, bailiffs, and other officers connected with court 
of justice are disqualified from buying any actionable claim. Similarly, though 
upon other grounds a minor,f3) an idiot and alien enemies cannot be transferees* 
« 

272. Excepted Transfers. — The clause “ nothing in this section*' 
Clause (1) implies that by virtue of this section alone no transfer can 

be validated which mav otherwise be forbidden or void under 
any other law. This clause, added bv the Amending Act of 1885, is identical 
with the second clause in section (1086) and has been inserted against any 
doubt which, in view of section 117, may arise as to its anplicability to leases 
for agricultural purposes. Under this clause then an occupancy-tenant holding 
an untransferable land cannot alienate it.f^^ An oocupancv -tenant in the 
United and Central Provinces, holding as he does, untransferable interest can- 
not transfer it.f^) In Bengal such a right is not per se transferable or untrans- 
ferable, but it may be so according to the local custom. 

273i The lessee of an estate from whom rent is due thereon cannot lease 
his rights, and if be does so, his liability for rent does not 
cease. Putni right over a specific area lying within a 
putni taluk is transferable. 

7 , Every person competent to contract and entitled to 
Pertom compet- transferable property, or authorized to dispose of 
ent to tpansfep. transferable property not his own, is competent 
to transfer such property either wholly or in part and either 
absolutely or conditionally, in the circumstances, to the extent 
and in the manner, allowed and prescribed by any law for the time 
being in force. 

274. Analogous Law. — This is an enabling section and enacts that 
persons lawfully capable of transferring property may do so in the manner 
allowed and prescribed by any law for the time being in force. Section 11 of 
the Contract Act,W defines persons who are competent to enter into contracts. 
It says : “ Every person is competent to contract who is of the age of majority 


Farmer of an 
Estate. 


(1) S- 136 i>ost (q. V.). 

(2) 8. 292. 

(3) Fatima Bibi v. Debnath Shati, I L R., 
20 Cal., 50S ; but see Mohamed Arifw. Saran- 
loati Debya, I. L R., 18 Cal., 259 ; Sashi 
Bhiishan Dutt \ Jadumth Dult. I. L. R., 
11 Gal., 552 (\vhere such a contract is held 
to be voidable at the option of the minor) ; 
Hanynant Lakshman v, Jagarao, I. L. R , 13 
Bom., 50. A money-bond taken by a minor 
is good in law. and may be sued on.” 

(4) Gopal Pandey v. Parsotavt Das^ I. L. 

R. , 6 All., 121, F. B. 

(5) N. W. P. Rent Act, (XII of 1881). 

S. 9. Now see ss. 20, 21, N. W. P. Tenancy 
Act (Loo. Act II of 1901), Gopal Pandey v. 
Parsotam Das, I. L. R., 5 All., 121, F. B. ; 
Madanlal v. Mahomed Ali, A. L. J. B., 476, 


Banmalai v. Bisheshar, I. L. R., 29 AH., 
129 (132, 133); C. P. Tenancy Act (XI of 
1898), S 46. But a tenant may create an 
usufructuary mortgage of his occupancy bold- 
ing in the United Provinces; Brij Mohan v. 
Alga, 1. L. R., 26 All., 78; contra. He can 
oolv give a sub-lease, Banmalai v. Bisheshar, 
I. L. R., 29 AH.. 129 (132, 133). 

(6) Palnkdhari Rai v. Manners, I. L. R., 
23 Cal.. 179, and cases cited under S. 108 0)i 
post, 

(7) Sashi Bhusan Raha v. Tara Lai Singh 
Deo Bahadar, I L. R., 22 Cal., 494 ; Qaya 
Prasad v. Baijnath, I. L. B., 14 All., 176. 

(8) Madhub Ram v. Doyal Chand Ohose^ I. 
L. R., 25 Cal., 445, sees. 117, post comm- 

(9) Act IX of 1872. 
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ilooqrdiDg to the law to which he is subject and who is of sound mind, ^nd is 
not disqualified from contracting by any law to which be is subject. Thus 
then excepting persons who are of unsound mind all adults may enter into any 
lawful contracts, unless they are disqualified from contracting, by any 
law to which the contracting party may be subject. This qualification need not 
be explicit, but may be implied from a reasonable construction of the law.(l) 
One who is usually of unsound mind but occasionally of sound mind, may enter 
into a contract when he is of sound mind but not when he is of unsound 
mind.(^) Under the Indian Majority Act,<3) which applies to all persons 
domiciled in India, the period of minority is ruled to last until the completion 
of the eighteenth year. This holds good for either sex and supersedes the 
personal and local laws by which this question was formerly decided. (4) A 
European not domiciled but only temporarily residing in India is not governed 
by the Indian Majority Act, but by the personal law of his personal domioile.i^) 

The provisions of this section are closely analogous to section 7 of the 
Trusts Act, (6) which provides for the creation of a trust under similar circum- 
stances. The competency to transfer or create a trust is then coincident with 
the competency to contract. But in order to effect a valid transfer the intending 
transferrer must not only be competent, but must also have some interest in the 
property over which he must possess disposing power. 

276. Principle. — Instead of codifying the complex body of rules and 
law regulating the competency of parties to transfer, this section simply enacts 
that the Act must be understood to be subject to these rules. What these rules 
are, could not, of course, be defined by reference to a sing e enactment or for 
that matter, to the general body of enactments, for the competency of a person 
to make and take transfer depends not only on the law of contracts, but also the 
personal law to which he may be subject. It is impossible to deal with the 
subject adequately here, but an attempt is made to summarize it only so far as 
it affects the law of transfer. 

276. Meaning of words. — “ Every person ” would include a corpo- 
ration, society, a firm of partners or the liko.f^^ 

277. Competency to contract. — The first requisite of a valid trans- 

. . fer is that the transferrer must have possessed the power to 

ajo*’* y- contract, which is conditioned by his being (i) a major, (ii) 

of sound mind, and (iii) free from any other legal disqualification. The subject 
of majority has been briefly noticed in tho foregoing paragraph. The Indian 
Majority Act, which applies to all persons domiciled in British India, 
enacts that the period of minority shall last until the completion of the 
eighteenth year.Bf^) Before the passing of the Act, however, the law applicable 
to determine majority was the personal law of the parties, which in the case of 
Hindus and Mohamedans fixed the age of majority at the sixteenth year. 


(1) Dluinvut V. ShoobJiudra^ I. L. R., 8 
Cal.. 620. 

(2) S. 12, Indian Contract Act (IX o£lS72). 

(3) Act IX of 1076. 

(4) TiemUi v. Krishna, I. L. R., 9 Mad., 391 ; 
Sarat CJuindra v. Foreman^ I. L. R., 12 All., 
213. 

(5) Hohilkand and Kuniaon Bank v. Eou\ 

I. L. R., 7 All., 490. 

(6) Act II of 1682. 

(7) So the General Clauses Act, s. 3 (39). 
(Act X of 1897), enacts : — Person ’ shall 


include any company or association or body 
of individuals, whether incorporated or not.” 
So according to the English Interpretation 
Act, 1S89 (52 & 53 Viet., c, G3, s. 19) a per- 
son includes " any body of persons corporate 
or unicorporate.” 

(8) Act IX of 1875. 

(9) 76.. S. 1. 

(10) 76., S. 3. 

(11) Mothoormolian V, SoorendiOt 1 . L. R., 

1 Cal., 108, F. B. 

(12) Ahdool V. Elias, 8 W. R., 301. 



190 


TRANSFER OF PROPERTY. 


Is. 7. 


And of Europeans at twenty-one years.(^) Thus in a ease arising before the 
Aot, a Mabomedan upon completing the full age of sixteen years was held to 
have attained majority under the Mabomedan law, (2) which was applicable to 
him before the Majority Act, which was avowedly passed to extend the 
period of nonage, and to secure more uniformity and certainty respecting 
the age of majority. The Act further extends the period of minority up to the 
completion of twenty -one years in the case of two classes of persons, 
namely : (i) minors who have guardians appointed or declared by a Court, 
and (ii) those whose property is under the superintendence of the Court of 
Wards. On the other hatnd, the Act does not affect the capacity of any 
person to act in matters of marriage, dower, divorce, and adoption, or the 
religion or religious rites and usages of any class of the British subject. 

278. As regards the competency of minors, the section does not say what 
legal effect is to be given to the contracts and transfers of 
Minor’s transfer, jjiinors, and it would thus seem that by placing a limit on 
competency, the contracts of minors may be either void or voidable. It was 
until recently held that a contract entered into by a minor was only voidable at 
his option and not void, and that minors possessed a qualified power to 
transfer property, a power of effecting it subject to its subsequent avoidance 
or ratification by them at their option upon attaining majority. But this view 
has now been overruled by the Privy Council who have held a minor’s contract 
to be not only voidable but void. Indeed, in the view of their Lordships “ the 
question whether a contract is void or voidable presupposes the existence of a 
contract within the meaning of the (Contract) Act, and cannot arise in the case 
of an infant” who being incompetent to contract cannot make any contract at 
all.(S) This view of the law has had the effect of cutting at the root of a 
considerable body of case-law which had been growing in India for half a century, 
from before the passing of the Indian Contract Act. The decision of the Privy 
Council naturally does away with the doctrine of ratification, for there can be 
no ratification of a transaction which never had any legal existence. 


279. This revolutionary ruling of the Court of ultimate appeal not only 
does nod accord with the long course of Indian decisions, but 
to^^Snor’s^^lcon* opposed to the law as administered in England, in 

ijjiactB. cases not covered by the Infants’ Belief Act,^^^) and which 

generally coincided with that propounded by the Indian 


(1) Eollo V. Smith, 1 B. L. K (0. C.) 10 ; 
Myna v. Oottararn, 8 M. I. A., 400. 

(2) Damodar v. Wilayet Hussain, I. L. R., 
7 All., 763. 

(3) S. 2 (c). 

(4) Ib. Preamble. 

(5) Ib., S. 3 ; Rudra v. Bhola, I. L.R., 12 
Cal., 612; Brijuwhun v. Riulra, I. L. R., 17 
Cal., 944 ; T/ortZ/ianr/as V. Earivalubhdas, I, 
L. R., 21 Bom., 261. 

(6) Rennie v. Ounga, 3 W. R,, 10; Hari 
Ram V. Jitan Ram, 3 B. L. R., (A. O.), 426 ; 
Sashi Jihusan v. Jadu, I. L. R., 11 Cal., 652 ; 
MaJiamedw,8arasioati, I. L. R., 19 Cal., 
259 ; Sham Charan v. Chowdhry, I. L. R., 
21 Cal., 872 ; Khairunnessa v. Loke Nath, 1, 
L. R., 27 Cal., 276 ; Krishnasamy v. Sun- 
darappayyar, I. L. R., 18 Mad., 415; Madan 
Mohan v. Rangi Lall, I. L. R., 23 All., 288 
(290) ; Kanmant v. Jayrao, I. L. R., 18 Bom., 


50; Kashiha v. Shripat, I. L. R.. 19 Bom., 
697 ; Sadashiv v Trimbak, I. L. R., 23 Bom., 
146. 

(7) Mansoor v. Ramdayal, 3 W. R., 50, but 
contra in Fatima v. Debnath, I. L. R., 20 
Cal , 508 ; following Flight v. Bolland, 4 
Rubs., 299 ; of. Kashiha v. Shripat, T. L. R., 
19 Bom., 097 (English law euaoted in India). 

(8) Mohori Bibi v. Dharmodas I. L. R., 
30 Cal., 5.39 P. C. ; following Thurstan v. 
Nottingham Society, [1902], 1 Ch., O. A. 
[1903], A. C., 6, followed in Kamta Prasad 
V. Sheo Oopal, I. L. R., 26 All., 342 ; Maharaj 
Singh v. Bahvant Singh, I. L. R., 28 All.. 
508 (514, 515) : Mhd, Salim Khan v. Nago, 1 
Nag. L. R., 186. 

(9) Pollock’s Contracts (7bh Bd.), 55. 

(10) 37 & 38 Viot., C. 62. As to which see 
Pollock’s Contracts (7th Ed.) 62, et seg. 
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Court6.(^) In this respect the law seems to have been uniformly the same. 
For it was held in a case (3) decided prior to the passing of the Contract Act 
that a mortgage executed by the agent of a minor owner and registered was not 
void but only voidable, and that until it was so avoided by some distinct act of 
the minor on his attaining majority, it must be considered to be a valid transac- 
tion. And there could be no question but that a minor’s liability for contracts 
for necessaries must be held to be binding on him, though under the Contract 
Act, (3) only his property and not his person is now liable. As regards the 
contracts of infants it was held that infancy was the personal privilege of which 
no one could take advantage but the infant himself ; and, therefore, though the 
contract of the infant was voidable, yet it bound the other adult party to it.l^) 
Therefore in a contract for the purchase or sale of immoveable property or for 
the performance of work, or of marriage, whilst the adult contracting party was 
bound and could bo compelled by the minor to perform his promise, the minor 
himself was held to have incurred no corresponding liability. <5) But now, 
since a minor can make no contract at all, the other contracting party, though 
an adult, can equally say of a minor’s contract with him, that ho is not bound 
by his agreement as there is no legal sanction to its legal validity which alone 
makes a contract capable of execution. Formerly in case of reciprocal promises 
giving rise to mutual obligations the minor could, it would appear, have sued 
until he was legallv competent to ratify his contract, though a minor could not 
enforce the specific performance of a contract against an adult contracting 
party. (6) On the other hand, he could not be compelled to complete a contract 
for the purchase of property, but if he had paid a deposit under such a contract, 
he could not on that account claim to recover it back. (7) 

280. Doctrine of Ratification.— With reference to ratification, 
contracts may be divided into two classes (a) those that are valid unless disaffirmed, 
and (i) those that require ratification for their validity. The first class includes 
contracts “ where an infant acquired an interest in permanent property to 
which obligations attach, or entered into a contract which involves continuous 
rights and duties, benefits and liabilities and took some benefit under the contract, 
he would be bound unless he expressly disclaimed the contract ; on the other 
hand, a promise to perform an isolated act, such as to pay a reward for services 
rendered, or a contract wholly executory, would not bo binding upon the infant 
unless he expressly ratified it upon coining of age. A minor lessee who 
occupies until majority would thus bo bound for the rent which accrued during 
his minority. A minor mortgagee was similarly bound by the conditions 
of the deed, it being immaterial whether he was the original grantee or had 
taken by descent. But the case was, of course, different where the minor 
was the mortgagor, the advantage or disadvantage in that case depending 
on circumstances which could not be appreciated or taken into account 
at the commencement of such transaction, and the law accordingly allowed 
a minor as mortgagor or as a party to any other contract where he is 


(1) The civil law, however, held a minor's 
contracts void and not voidable merely. Gro- 
tins, De Jure Belli ct Pads ii, 11, 6 ; Pothier, 
Obligations, s. 51; Gains Dig., 44, 7, 1, 
s. 12; Justinian, Institutes, 8, 19. 8; 
Ulolyneux v. National Land dc., Co., [1906], 
A. 0., 665 (661). 

(2) Bari Bam v. Jitan Ram, 3 B. L. R.. 
426. 


( 3 ) 8 . 68 . 

(4) Bac. Abr. Infants (T.), 4. 

(5) Warunck v. Bruce, 6 Taunt., 118 ; Be- 
hari Lai w. Beni Lai, 1. Xj. R., 3 All., 408 
(412). 

(6) Flight v. Bolland, 4 Russ., 298. 

(7) Sunder Lall v. ChitUrmal, I. L. R., 29 
All., 1, 215. 

(8) Anson’s Contracts (9th ed.), 114, 
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made the obligor a period of three yearsi^l after his coming of age in 
order that bo might determiod for himself whether he would confirm or 
repudiate the contract. (^) And so a minor who became possessed of shares 
during his minority was held liable for calls which accrued during his 
infancy. ^3) So again an infant partner could not claim the profits without being 
also debited with the losses of the firm. The infant by holding himself out as 
a partner, contracted a continual obligation, and that obligation remains till he 

thinks proper to put an end to it If he wished to be understood as no longer 

continuing a partner, he ought to have notified it to the world. Contracts 
which require ratification for their validity are those which are not continuous 
in their operation. In England this was the common law, and, although later 
statutes^^) have considerably modified it, it has left unaffected the old distinction 
between contracts.^®! 

Under Hindu Law a minor can accept a gift, but his acceptance is voidable. 
It may, however, bo presumed from his continuing in possession after attaining 
majority. 

281. Eatiiication may be express or implied, and repudiation must bo 
Time for Election ^ reasonable time, fixed at three yearsi^l after the 

cessation of the disability or when the facts entitling him to 
repudiate the contract first become known to him. A minor could not be allowed 
to wait and see if the contract would be beneficial to him and then ratify or repu- 
diate it.(V And in judging whether the election has been made within reasonable 
time regard must be had to whether the infant had notice of what he is called 
upon to decide. An infant is bound by the constructive notice of the contents 
of the deed which he bad executed and if be did not repudiate it within four 
years, after he <3ame of age he was held in an English case to be bound by its 
contents., (^1 But in another case where the minor had been ignorant of the 
provisions of a settlement made during infancy, and it had remained inopera- 
rative for over thirty years, it was held that the lapse of time was perfectly 
reasonable. The reasonableness in respect of time must then entirely 
depend upon the circumstances of each case.^10) But the power of repudiation 
is a privilege which the law has given to the minor. As Lord Watson says : 
“It laid no obligation upon him —it merely conferred upon him a privilege of 
which he might or might not avail himself, as he chose. If he chooses to be 
inactive, his opportunity passes away : if he chooses to be active, the law 
comes to his assistance.’’^^^) A minor cannot ratify a transaction which is 
ab mitio void, as for example a mortgage of his immoveable property by his guar- 
dian appointed under the Bengal Minors Act,(i2i and who could not create a 
valid niortgage,^^) without the sanction of the Civil Court. But in the above 

(1) Art. 114, Sch. TI, Limitation Act (XV (6) 8. 7, Art. 114, Soh. II, Limitation Act 

of 1877). (XV of 1877) ; Bissumhhur v. Sourodlutny , 

(2) BehanLal v. Beni Lai, I. L. R., 3 3 W. R., 21 (22). 

All., 408 (412). (7) Carter V. SiZ6rr [1892] , 9 Ch., 2780a: 

(3) Evelyn Chichester, 3 Burr., 1717; Edwards y. Carter [1893], A. C., 300 (366). 

North-Western Ry. Co., v. McMichael, 5 Ex., (8) Per Lord Halabury, L. C., in Edwards 
114 ; In re Yeoland's can^itih, 53 L- T., 922; v. Carter^ [1893], A. C., 360 (3(36). 
Whitthufham v. Vaurdy. 60 L. T., 956, (9l Fan inqton v. Fan ester, [1893], 2 Cb., 

(4) Per Best, J., in Goode v. Harrison, 5 46 (69). 

B. & Aid., 159. (10) lb. (69). 

(6) Infants' Relief Act 1874 (37 & 38 Viet. (11) Edwards v. Carter, [1893], A. C., 360 
0. 62), which has declared such contracts (366). 

absolutely void. By 9 Geo. IV, C. 14, (12) Act XL of 1868. 

infants’ contracts could be ratified i7z writtng. (13) Ib., S. 18. 

But under the first-named statute there can (14) Manji Ram Tara Singh, I. L. R., 

be no raMcation (ib., 8. 2). 3 All., 662. 
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ease a mo^rtgage by the minor would, according to the older cases, still hare 
been only voidable and not void.(^^ 

in a case decided since the pronouncement by the Privy Council W 
it has b^h held that a grant made by a minor may be ratified by him on coming 
of age, aljd it will be then binding on him. (3) This case, professedly decided 
on the authority of an earlier decision of the Privy Council, makes no attempt 
to distinguish the latest pronouncement by that tribunal. And there is scarcely 
anything in principle to distinguish the two cases. For if it be competent for a 
person emerging from disability to impliedly ratify a transaction by taking up 
and carrying on the transactions commenced while he was under disability in 
such a way as to bind himself as to the whole *’ — what is there to prevent him 
from otherwise ratifying and confirming it? The correct consequence of the view 
taken by the Court of ultimate appeal has been appreciated by the Madras Court 
who have held that a minor could not renew the debt contracted for during his 
infancy since the original contract being void, it can form no valid consideration 
to support its novation. W In any view a minor cannot, on attaining majority, 
ratify a transfer made during his minority by his guardian so as to affect the 
rights of an intermediate transferee for value.(^) 

282. A person avoiding a transfer must communicate his decision to the 
other contracting party, unless indeed, the latter is shown to have had knowledge 
of the fact from which notice may be inferred. (^) Where, therefore, a person 
bad during his minority mortgaged with possession certain immoveable property, 
and subsequently after attaining his majority, he sold the same property as 
unincumbered to a third party without any notice to the mortgagee of his 
intention to avoid the mortgage, it was held that the purchaser could not turn 
the mortgagee out of possession since in such a case avoidance of the mortgage 
cannot be inferred from the subsequent sale as incumbered, of the property to 
another. C^) Long inaction unaccounted for is then held to be a ratification of the 
contract,^®) where the proprietor of an estate refused to let a property, but his 
agent notwithstanding executed an amuldustuck (permit) and put the applicant 
into possession, and the agent subsequently informed his principal of the lease 
but not of the execution of the amuldustuck, it was held that the proprietor being 
under no legal obligation to take early steps to disavow tbe act of their agent, 
ratification could not be inferred from the circumstances. Under Hindu Law, 
and under the Guardians and Wards Act, (10) a minor is incompetent to act as 
guardian of any minor except his own wife or child, or where he is the managing 
member of an undivided Hindu family, the wife or child of another minor member 
of that family. A minor then is competent to be the managing member of a joint 
family, and as such, he has as much power to bind his co-parceners as an adult. 
Although a minor may not be himself bound by a contract, his surety is none 


(1) Madan Mohan v. Rangi Lai, I. L. R., 
23 All.. 288 (290). 

(2) Mohori Bibi v. Dharviodas, I. L. R., 
30 Oil.. 639, P. C. 

(3) Roy V. Thakur Ramjiwan, I. L. R., 
33 Oal., 363, following Gregson v. Udoy Aditya 
Deb, I. L. R., 17 Cal., 223. P. C. 

(4) Ramaswami v. Anthappa, 16 M. L J. 
R., 422, but see ML Kundun Bibi v. Sree 
Narayan, 11 C. W. N., 36. 

(6) Qhasiram v. ML Binia, 1 Nag. L. R., 

66 . 


(6) Madan Mohan v. Rangi Lai, I. L. R., 
23 All,. 288 (291). 

(7) Madhan Mohan v. Rangi Lai, I. L. R., 
23 All., 288 (291) ; following MaMrtied v. 
Saraswati, I.L.R., 18 Cal., 259, which, how* 
ever, was doubted in Raj Cooniary v. Preo, 
1 C. W. N., 463. 

(8) Ishan Chunder v. Sreekant, 9 W. R., 

110 . 

(9) Muhbool V. Suheedun, 14 W. R., 378. 

(10) B. 21. Act VllI of 1890. 
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the less liable. " It is like the case of a person who, to appease the anger of a 
child, requests another to lend a guinea to the child to play with, and promises 
if the child loses or does not give back the coin, to make it good to the lender.'’^) 
Similarly an adult is bound by a promise made jointly with a mipor*^^) A 
person knowingly appointing a minor as his agent is bound by his aots.(^) 

. 283. A person repudiating his contract is hound to restore to the other 

party all the benefits which he has received from him under 
dlEuSwi**** ^" "^***” contract, (^) and so on repudiation of a voidable contract 

be may hg.ve not only to restore the money paid or the land 
or goods delivered, but also to hand over the profits, if any, be made since tbe 
term “ benefits *' would comprise both. For it is an equitable rule recognized 
in India that on avoidance the parties must be placed in the same position as if 
tbe contract had never taken place. (^) Thus, if an infant has paid a sum of 
money as part of the consideration for a lease of premises and has occupied them, 
he cannot recover back the money from which be has derived an advantage. 
But if he had not occupied the premises, the result would have been different, 
for then having derived no benefit whatever from the contract, there would be 
the total failure of the consideration.^®) But if money advanced to an infant 
on a mortgage declared void is spent by him, there is then no benefit which ho 
is bound to restore. 


284. A minor possessing sufficient understanding who enters into a 
EatoDDel contract by representing himself to be a major and competent 

■*** * to manage his own affairs is estopped, (8) and is precluded 

from suing afterwards to set aside the contract. But in order to estop a 
minor, it must bo shown that he has practised fraud operating to deceive,^^) 
that he has made a fraudulent misrepresentation, a fraudulent allegation that 
a state of things existed in the truth of which be had no honest belief,^^®) 
and the onus of proving this clearly lies upon the party who seeks to bind 


(1) Kashiba v. Sripat, I. L. R.. 19 Bom., 
697 (703) ; English Law is the same. Harris 
v* Huntbacky 1 Burrow, 373 ; Duncomb v. 
Tickridge, Aleyne, 94 ; Buteker v. Sfeunrl, 
11 M. & W., 867 ; Bird v. OammoUy 3 Bing 
N. C., 883 ; Birkinyre v. Darnell, 1 S. L. C., 
336. 

(2) S. 43, Indian Contract Act (IX of 1872). 

(3) Madan Gopal v. The Hindu Biscuit 
Co., 4 Bom. L R., 627. 

(4) B. 64, Indian Contract Act (IX of 
1872), cf. S. 86, Indian Trusts Act (II of 1882); 
under S. 38 of tbe Specific Relief Act (I of 
1877), be may have to pay compensation ; 
Brohmo Dutt v. DharmOy I.L R., 26 Cal.. 
387, O. A. ; Mohori Bibee v, Dharmodas I. L. 
R., 30 Cal., 639, P. C. 

(6) Muhammad v. Ottayil, 1 M. H. C. R., 
390. 

(6) Holmes V, Bloggy 8 Taunt., 508; ex- 
plained in Corpe v. Overton, 10 Bing., 269; 
Hamilton v. VanqhanSherriny etc , Co,, 
[1894], 3 Gh., 589 (693). 

(7f Dhurmo Dass v. Brahmo, I. L. R.. 26 
Cal., 616, O. A. ; Brohmo v. Dharmo, I. L. 
B., 26 0al., 881. 

(8) Oaneshv. Bapu, I. L. B., 21 Bom., 198, 
in which it was held that the minor was estop- 


ped under S. 116 of the Evidence Act, with- 
out fraud or deceit : so far dissented from in 
Dhurmo Dass v. Brahino, I. L. R., 26 Cal., 
616 (622), O. A , Brahmo v, Dhurmo, I. L. B., 
26 Cal., 381: O. A., T. L. B., 30 Cal., 639 
P. G., in which however their Lordships 
refrained from deciding the question whether 
a minor would be estopped by bis fraudulent 
misrepresentation holding that in tbe case 
before them tbe misrepresentation was made 
to a person who was not misled thereby. In 
Ram Ratun v, Sheo Nandan, I. L. R., 29 
Cal., 126 a minor representing bimself to be a 
major and so collecting rents was held estopped 
from recovering the same rent by suing through 
his guardian. To the same effect. Surendra- 
nath v Krishna, 15 0. W. N. , 239 ; contra 
{sed obiter) Jagar Nath v. Lalta Prasad, 
I. L. R., 81 All. 21 (27); Gf. Gharibullah v 
Kalak Singh, I. L. R., 26 All., 407, P. 0. 

(9) Dhurmo Dass v. Brohmo, 1. L. R., 26 
Cal., 616 (622), O. A. ; Brahmo v. Dharmo, 
I. L. B., 26 Cal., 881. 

QO) Raj Coomary v, Preo, 1 0. W, N., 463 ; 
doubting Sashibhusan v. Jadunath, I. L. R,, 
11 Cal., 662 ; Mahomed v. Saraswati, I. L. 
B.. 18 Cal., 269. 
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the minor.(^) Bat where the conduot of the minor has been clearly inequitable, 
inference of fraud may justifiably be made. Thus a minor who, representing 
himself to be a major and competent to manage his own affairs, collected 
rent and gave receipt therefor, he was estopped by his conduct from re- 
covering again the money once paid to him by bis tenants, by instituting 
a suit tbroug ) his guardian.^^) But apart from fraud it has been held 
that where a p( rson represented himself as major and afterwards questioned 
his own acts on the ground of his minority, the burden of proof would 
lie upon him to show that be was a minor at the time of the transaction be 
seeks to set aside. A minor plaintiff sued through his mother for partition and 
obtained a decree which he executed. But subsequently he filed a compromise 
in which he alleged that be had then attained bis majority and prayed for the 
dismissal of the suit as the decree had been adjusted out of court. But subse- 
quently he sued by his next friend to set it aside on the ground of fraud, and 
the Court held that having once averred that he was a major, it lay on him to 
show that his own description was false, 1^) and in deciding the case amongst 
other points, the statement of his age as given by him in the beading of his 
deposition in a case, was held to be of considerable importance, '* if the party 
who made it wishes to get rid of it in a subsequent litigation and claims the 
privileges of minority, but does not explain how it was that he allowed his age to 
be put down as if he were a major.”(^) But it must appear that the statement ae 
to age was made by him. A mortgagee advanced a sum of money to a minor on 
his representation that he was of age by which the creditor was misled. It was 
held that the mortgagee could enforce his security. (^1 A mortgage of his pro- 
perty by a minor to defend himself against a charge of daooity in which bis 
liberty was at stake was upheld on the ground that the loan was incurred for 
necessaries. As regards torts, a minor is responsible for his own acts.t^l 

285. Liunatic. — The contract of a lunatic whether executory or executed 
is binding upop him to the same extent as if he had been sane, unless he can 
prove that he did not know what he was doing, and that the person with whom 
he contracted knew him to be so insane as not to be capable of understanding 
what he was about. 1^1 A person mav have beei adjudged a lunatic, but his 
contracts are not on that account voi 1, the crux of the matter being knowledge 
of his state by the other party who must have reason to suppose that the 
person ho was dealing with was insane.l^) A disposition of property by a 
lunatic during a lucid interval is considered done by a person perfectly capable .of 
contracting, managing and disposing of his affairs at that period.f^O) A person 
apparently of sound mind, entering into a contract for the transfer of his pro- 
perty which is fair and hona fide, can sue to set it aside on the ground of his 


(1) Jamsetji v. Kashinath, 3 Bom. L. R., 
898 (901) ; Vimpakshapp% v. Shidapp%, I. L. 
R., 26 Bom., 109 (113, ll6i. 

(2) Bam Batan v. Shew Najuiun, I. L, R., 

29 Oal., 126. 

(3) Virupakshappa v. Shidappa, I. L. R., 26 
Bom., 109 (113, 116). 

(4) Mungniram v. Oursahai. I. L. R., 16 
Oal., 347, P. 0. ; followad in Viruptkshappa 
V. Shxdappa, 1. L. R., 26 Bom., 109 (177) ; 
Oriental Government, etc , Co. v, Nara&imha, 
I. L. R., 25 Mid., 183 (196, 197). 

(5) Sarat Chand v. Mohun, 1. L, R. 25 
Oal., 371 : following Nelso % v. Stocker^ 4 D. 
0. & J, 453 ; doubting DhanmM v. Ram 


Chwider, I, L R., 24 Oal.. 265, in whioh the 
coQcrary was laid djwn that there was no 
obligatioD upon the infant whioh could bo 
enforced upon the contract. 

(6) Sham Char an v. Chowihury, I. L. R., 
21 Cal., 872. 

(7) Ijuchmon v. Narayan, 3 N. W. P. H. 
0. R., 191. 

(8) Imperial Loan Co. v. Stone, [1892] 1 
Q. B.,601. 

(9) Moltonv. Camroux, 2 Exch., 487, 4 
Exoh., 17 ; Sail v, Warren, 9 Ves., 605. 

(10) Per Eldon, L. 0., in Hallv, Warren, 
9 Yes.. 605. 
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lunacy. But the courts are reluctant to help a lunatic where the other party 
has acted fairly and cannot be restored to the status qvoM) It was at one 
time doubted whether a lunatic could be held liable on an executory po{|traot,i*^l 
but the point has now been settled by authority that he is liable. In other 
respects the law generally follows that relating to a minor«m A lunatic is 
liable for necessaries in pursuance of a legal obligation, and not on an implied 
contract — for a lunatic obviously cannot contract. (§ 274) 


Drunken person. 


286. A contract with a drunken person stands on 
the same footing. It is voidable only, and not void.(^^) 


287. Disqualified Proprietor. — A person whose property is under the 
management of the Court of Wards is generally incompetent to contract, and 
therefore to transfer his property. In such cases the incapacity generally 
depends upon the construction to be placed on the several local Acts regulating 
the management of property by the Court of Wards.(6) For instance, a person 
whose estate is taken up for management under the Jhansi Incumbered Estates 
Act, if) is declared incompetent to mortgage his proprietary rights in land. If 
therefore he purports to mortgage his property in defiance of the law the mort- 
gagee could not invoke the assistance of section 43 to compel the disqualified 
mortgagor to make good his representation after removal of the disqualification, 
inasmuch as a transfer illegal under a special statute cannot be legalized by 
reference to the more general provisions of section 43, and which could not be 
used to defeat the law.(^^ This appears to have been overlooked in a case 
decided by the Bombay High Court in which the defendant had in violation 
of the provisions of seooion 325-A of the Code of Civil Procedure, 1882, sold his 
property to the plaintiff who sued for its recovery and whereupon the Court 
considered the pnnciplos underlying section 18 of the Specific Belief Act and 
43 of this enactment applicable, and on their strength decreed thp claim. W It 
is sometimes argued that an incompetency to transfer does not necessarily 
imply an incompetency to contract and that therefore if a person may validly 
contract to transfer property, his invalid transfer would still imply a contract 
which the obligee might compel him to make good when the disability 
disappears. But the contract to transfer in futuro is not the same as transfer 
in praesenti, nor can the former be implied from the latter and the 
salutary provisions of the statutes enacted for the relief of incumbered estates 
would be frustrated if a construction wore permitted giving to an illegal transfer 
the effect of merely a transfer postponed, ani thus enabling one to compass 
circuitously wnat cannot be achieved directly. Moreover, the consideration or 
object of such an agreeinjnt being the transfer of property which is by law 


(1) Molton V. CamrouXf 4 Exoh., 17 ; Selby 
V. Jackson^ 13 L- J., Ch., 249. 

(2) Baxter v. Earl of Portsnwutht 5 B. & G. 

170. 

(3) Imperial Loan Co, v. StonCt [1892], 1 
<3. B.. 601. 

(4) Of. Wentworth v. Tubb, 1 Y. & 0. C. G.. 

171. 

(5) Mathews v. Baxter ^ L. R., 8 Exch., 
132 ; explaining Gore v. Gibson, 13 M. & W., 
623 (in which void’* was apparently used in 
the sense of** voidable”); Molton v. Gam- 
rouxt 2 £xoh., 487 ; 4 Exoh., 17. 


(6) Jiwan Lai v. Gokid Dos, 17 0. P. L. 
R., 13. 

(7) Act XVI of 1882. 

(8) Badha Bai v. Kanwd Singh, I* li* Rti 
30 All., 38. 

(9) Magniram v. Bakubai, I. L. R., 36 
Bom., 510, coyitra, Murray v. Murat Singh, 
3 N.L.R , 171 ; Tao argument that the res- 
triction occurs in a procesaual Gode dealing 
with the * 'execution of decrees by Oolleotoc ’* 
and has no wider outlook than the satisfao- 
tioQ of the decree was neither adduced nor 
considered in these oases. See the aubjeot 
further disoassed under B. 43 post. 
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untransferable is void under section 23 of the Indian Contract Act, both 
because the transfer is forbidden by law and the object of the agreement is of 
such a nature that if permitted, it would defeat the provisions of the law. 
But in considering tbe effect of a statute in this connexion regard must be 
had to its nature and purpose, the extent of the prohibition and its attendant 
penalties, for while it is true that effect must be given to the provisions of 
law, it is equally true that the provisions of law must not be divorced from 
its purpose : cessante ratione legis, cessat et ipsa lex, 


288. The contracts of a married woman in India, it should be observed. 
Married women depends upon the personal law to which she is subject. A 
Hindu husband is not liable for a debt contracted by his 
wife, except where it has been contracted under his express authority, or under 
ciroumatances of such pressing necessity that his authority may be implied. 
8o where during the temporary absence of her husband in a neighbouring 
district for about one year, a wife conjointly with her husband's brothers executed 
a mortgage of the family house in order to pay off her husband's creditors and 
for expenses of family cultivation, it was held that the wife was not justified in 
borrowing money to pay her husband's debts, and the want of money for culti- 
vation of his lands would not justify her in pledging his credit for a joint loan 
taken by his brothers in which his liability would extend to the whole debt, 
nor would it justify her hypothecating his property, and that therefore the 
husband and his property were not liable for the debt. (3) But in such a case 
the wife herself would be liable to the extent of her StndhanS^) over which a 
Hindu wife has absolute disposing power and which she may exercise without 
her husband’s consent. (^) In this respect the law agrees with cases which have 
been decided with reference to the English statutesi^) which constitute the 
Magna Gharia of the Eaglish wife. But by the common law, being a femme 
covert, a wife could not contract, except with the authority express or implied of 
her husband. 


289. In India there is no restrictive prohibition against the validity of 
contracts of friendly aliens, although no doubt an alien 
AllenB. enemy, or a British subject adhering to the King’s 

enemies, cannot contract or enforce any existing contracts during tbe continu- 
ance of hostilities, if) but his rights as to contracts made prior to the outbreak 
of hostilities are merely suspended and may bo enforced upon the conclusion of 
peace. Foreign sovereigns and ambassadors are not subject to the jurisdiction 
of the British Courts in which contracts made by them cannot be enforced, 
except to the extant provided in the Code of Civil Procedure. A sovereign 
residing in the Britisn Territory as a private person, and contracting, as such, 
is entitled to the same privilege. 


(1) liaclha Bai v. Kamoi Singh, I.L.R., 
30 All., 38. 

(2) ** The reason of tho law oeasing, tho 
law itself oeases.*’ 

(3) Pnsi V. Mahadco, I.L.R., 3 All., 122. 
Nathubhai v Javher, 1. L. R., 1 Bom., 121. 

(4) Nathubhai v. Javher, 1. L. R., 1 
Bom., 121 (L24). 

(6) Nathubhai v. Javher, I.L.R., 1 Bom. 
121 (123) and authorities therein oited ; 
Luchmunv, Kalichwrn,, 19 W- R., 292. 


(6) Married Women’s Property Act. 1870, 
33 & 34 Vict. C. 93, pissed 9th August, 1870. 
amended by 37 &. 38 Viot. 0., 50, passed 30th 
July, 1874, consolidated by 45 & 46 Viot. G., 
75, amended by 56 & 57 Viot. 0., 63. 

(7» O' Mealy v. WUson, 1 Gamp., 418. 

(8) Ghap. XXVfll, Ss. 430—434. 

(9) Mighell v. 2Vte Sultan of Johor e [1894], 
1 Q. B., 149, in which it was held that the 
Sultan oould not be sued for the breach of a 
promisQ of mirtiage. 
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290. A barrislier oannot sue, (M nor be sue<J, for fees which are paid 

to him as mere honoraria, but this mutual disability is oon- 
arp • eri. fined to his services only as a barrister, aud does not 

extend to extra-professional services as where he does the work of an attorn- 
ey. 1^) Until the year 1858 physicians also suffered from the same disability 
as barristers, but in that year a statune, (^) was passed enabling them to sue 
subject to the right of any college of physicians to make by-laws to the con- 
trary by which their fellows would be bound. In India members of the 
medical profession are under no legal or professional restriction, and may 
sue for their remuneration and be sued for unskilful treatment. 

291. Fardanashin. — Transactions with pardanashin woman form a 
special class in this country and are governed by rules the leading principles 
of which generally correspond with those affecting minors, idiots, and other 
persons of limibei capacity. And first, what is a pardanashin ? In ordinary 
parlance, as in law, the term signifies a woman who in accordance with the 
custom of the country lives in seclusion and does not appear in public before 
men. Of course, every woman is not to be deemed pardanashin. On the 
other hand, it is laid down that a party claiming the status and privi- 
leges of a pardanashin must aver and prove the fact in each case. 1^) A 
person who lives in some degree of seclusion is not deemed to be a pardah 
lady. And a lady who is shown to have appeared before the Eegistrar for 
registration of certain documents, and appeared as a witness in court in a suit, 
put in tenants and fixed and recovered rents from them in respect of her house, 
paid municipal rates and taxes and was in the habit of visiting too mutioali of the 
street, could not be treated on a footing of a pardah lady.l®) Again, a woman is 
either a pardanashin, or she is not: there is no middle course. As their Lord- 
ships of the Privy Council in one case observed : “The term guasj-pardanashin 
seems to have been invented for this occasion. Their Lordships take it to 
mean a woman, who, not being of the pardanashin class, is yet so close to 
them in kinship and habits, and so secluded from ordinary social intercourse, 
that a like amount of incapacity foi business must be ascribed to her, and the 
same amount of protection, which law gives to pardanashins, must be extended 
to her. The contention is a novel one, and their Lordshios are not favourably 
impressed bv it. As to a certain and well-known and easily ascertained class 
of women, well-known rules of law are established with the wisdom of which 
we are not now concerned. Outside that class, it must depend in each case 
on the character and position of the individual woman, whether those who deal 
with her are or are not bound to take special precautions that her action shall 
be intelligent and voluntary, and to prove, that it was so in case of dispute.”!*^^ 
Assuming then that a woman is established to be a pardanashin, she is then 
entitled to that protection which the Chancery Court in England always 
extends to the week, ignorant and infirm, and to those who for any other 


(1) Smith V. Ouneshee Lai, 3 N. W. P. H. 
G. R., 83. 

(2) Kennedy v. Brown, 13 G.B. (N.S.), 677 ; 
lo re Brasaeur ani Oikely [1896J 2 Gh. 487; 
Thakar Daav. Beechey, (1906) P. R., No. 49 
F. B. ; but contra (implied) iu General 
Council of the v. Land Revenue Con^ 
missioners, [1907] I. K. B., 462. Acham^ 
parambaih v. Qantz, I. L. R., 3 Mad., 138, 
F. B. ; Parbati v. Dick, 8 0. P. L. R., 18t 

(3) Land Siortgage Bank v. Elm^, 25 W. 


R.. 332. 

(4) 21 & 22 Viet. 0., 90, S. 31, re-enaoted 
by the Medical Act, 1886. 49 & 60 Viot. G. 
48, S. 6. 

(5; Shaik Ismail ▼. Amirbibi, 4 Bom. L. 
R . 146. 

(6) Shaik Umail v. Amirbibi, 4 Bom. L. 
R., 146(149). 

(7) Hodges y.Tfie Delhi and L'indon Bank, 
I.L.R., 23 All., HI (U6). P.Q. 
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reason are specially likely to imposed upon by the exertion of undue infln- 
enbe oyer them. The undue influeDce is presumed to have been exerted unless 
the contrary be shewn. It is. therefore, in all dealings with those persons who 
are so situated, always incumbent on the person who is interested in upholding 
the transaction to shew that its terms are fair and equitable. The most usual 
mode of discharging this onus is by showing thit the lady had good independ- 
ent advice in the matter, and acted therein altogether at arm's length from the 
other contracting party, (t) It must also he shown to the satisfaction of 
the court that the deeds and powers executed by the rardanashin had been 
explained to and understood by her. Where the conveyance by apardah 
woman is impeached, there ought to be clear evidence, not of the mere sig- 
nature by the party, but that the secluded woman had the means of knowing 
what she was about. Merely reading over a document to a pardah woman 
who was sitting behind a curtain followed by her signature, is not sufficient to 
charge her with liability unless it is shewn that the real gist of the deed was 
conveyed to her mind. Eegistration of a document by a pardah woman 
is by itself no evidence of its genuineness. In the case of a death-bed dis- 
position this circumspection is all the more necessary.f^) And when legal proof 
is wanting, its absence cannot be compensated by any legitimate inference 
arising out of or by any of the facta disclosed by the other parts of the case, 
But where a pardah woman executes a mortgage in conjunction with her son and 
brother, the circumstance is sufficient to discharge the onus cast upon the cre- 
ditor. (®) 

The Court looks askance at a voluntary deed executed by a pardah lady in 
favour of a person holding a fiduciary position. (^) But there is no fiduciary 
relationship between a person claiming succession and the creditor who assisted 
her in litigation and advanced or procured funds for its maintenance. Where 
the transaction has been above board, and no case of undue influence.has been 
pleaded in the plaint or raised by tbe issues, the fact that the sale was in favour 
of her husband would not damn the deed as obtained by undue influence.i^^l 
The protection given by law to a pardanashin cannot be transmuted into a 
legal disability. There is no absolute rule of law that a gift by a pardanashin 
is invalid unless it is proved that she had independent advice. The possession 
or absence of independent advice is a fact to be taken into consideration and 
well weighed on a review of all the oiroumstances relevant to the issue of 
whether the grantor thoroughly comprehended, and deliberately and of her own 
free will carried out the transaction. If she did, the issue is solved and the 
transaction cannot bo impeached. If upon^a review of the facts — which include 

(1) Kanaye Lall v. Kamhvee, 1 B.L.R.. Asghar, 15 B.L R., 167, O. A ; Asghar v. 

315 ; Rakhunv. Ahmed, 22 W.R., 443 ; Biz- Delroos, I L.R., 3 Cal-, 324, P.C ; Monohar 
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(2) Sudisht Lai v. Sheoharat, I.L.R.. 7 Bossnn, 13 B.L.B., 427, P.C. ; Soondur ▼. 
Cal., 246. P.C. ; approved in Shambnti v. Kishoree Laly 6 W.R., 246; Roop Narainv, 
Jagoy l.L'R., 29 Cal., 749, P.C.; Amirbibi v. Gujadhur, 9 W R., 297. 

Abdul, 8 Bom. L.R., 658 ; following Asgar (6) Orish Chunder v. Bhvggohutty^ 13 M. 
Aliv, Delroos, 1,L.R , 8 Cal., 324,P.C.; Sum- I.A., 419. 

stiddin V. Abdul, I.L R., 31 Bom., 165 (176i; (7) Seetul v. Doolhin, 11 M.I.A., 266 

Achan v. Thakur Das, I.L.R., 17 All., 125, (8) Baai Bibi v. Sami, I L>R., 18 Mad., 

O A. ; Sham Sundar v< Achan, I.L.R., 21 257 ; Khatija v. IsmaiU I.Ii.R-, 12 Mad., 380. 

All., 71, P.C. ; Mariam v. Sakina I,L.R , (9) Rajabai v. Ismail, 7 B.H.C R., 27. 

14 All., 8. 110) Thakur Das v. Jairaj, I. L. R., 26 

(3) Fuezul V. Amjudy 17 W.R . 623. All.. 130 (134), P. C. 

(4) Amirbibiy, Abdul, 8 Bom., L.R., 668. (11) Muhammad v. Najiban, I. L. R., 20 

(6) Fuzzul y.Amjud. 17 W.R., 623 ; Doole All., 447, P. C. 

Chand v. Oomda, 18 W.R., 238; Delroos v. 
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the nature of the thing done and the training and habit of mind of the grantor 
as well as the proximate circumstances affecting the execution — if the conclusion 
is reached that the obtaining of independent advice would not really have 
made any difference in the result, then, the deed of gift would be upheld. 
Independent outside advice is an essentially different thing from independent 
outside control. Where unduHiinfluence is pleaded, it is necessary to consider 
whether the facts of the case fall within the category of the principle which 
applies to every case where influence is acquired and abused, where confidence 
is reposed and betrayed. U) The law throws around a pardanashin a special 
cloak of protection. It demands that the burden of proof shall in such a case 
rest, not with those who attack, but with those who found upon the deed, and 
the proof must go so far as to show affirmatively and conclusively that the 
deed was not only executed by, but was explained to and was really understood 
by the grantor. In such cases, it must also, of course, be established that the 
deed was not signed under duress, but arose from the free and independent will 
of the grantor. A deed of gift was executed by a lady in favour of a son of her 
paramour and agent, and therefore to all intents and purposes in his own 
favour, in respect of about a moiety of her absolute estate. The deed as granted 
was, considering the circumstances of her life, not in any way an unnatural 
disposition of part of her property. The deed was granted by the lady as the 
expression of her deliberate mind and apart from any undue influence exerted 
upon it. For a considerable period of time the donor bad been in the habit of 
managing her own affairs, of entering up her accounts and of attending to 
business. She was a capable woman, fully alive to the direction of her own 
interests and welfare of what she was doing. It was held by the Privy Council 
that the deed of gift was valid and should bo upheld. A lender who bad made 
a loan to a paidah lady, through her agent acting under mvkhtearywma, is not 
relieved 9f the duty of having to prove that he had advanced the money after 
due inquiry as to the necessity of the loan, that the agent had power to borrow, 
and that the money was applied to the use for which it was lent.<3) In other 
respects, the law relating to incapacitated persons ecpially applies to transactions 
with a pardah woman. 

292. Hindu Father. — Under Hindu Law, the power of a Hindu father 
p j- to deal with his self-acquired property is uncircumscribed by 

acqu^ilTedi^roVerry. restrictions. H) He may dispose of it to any one either 

by gift or will, to which his sons cannot object, even though 
it be in favour of a stranger. (S) And where he makes the disposition in favour 
of his sons, he is competent to leave his self-acquired property to descend as 
ancestral property ; the question being one of intention, mainly turning on the 
construction of the instrument of gift, in the absence of which, however, it is 


(1) Per Lord Kingsdown in Smith v. Kay, 
7 H. L. 0., 750 ; cited per Lord Shaw in Kali 
Baksh Singh v. Ra?n Gopal, 21 I. C., 985, 

P. C. 

(23 Kali Baksh Singh v. Ram Oopal, 21 1 . 

O. 986, P. 0. 

(3) Qolam v. Muddun, 18 W.R., 267. 

(4) Beer Perhap v. Maharajah Rajender, 
The Hansapore case, 12M«I. A., 38; Bahvant 
Singh v. Ramkishnre, I. L. R,, 20 All., 267 

P. C.; overruling the earlier cases in which 
the contrary was laid down ; Nagalingam v. 
Ramchandra, I. L. R., 24 Mad., 429; Kamil 
v. Budh (1893) P. R., No, 30; Sohanlal v. 


Labhu Ram, (1907) P. R., No. 150; Baijoov, 
Anjori, 3 0. P. L. R., 153, Bishen Perkash 
V. Baiva, 12 B. L. R., 430, P. 0., (Mithila 
law). Verabhadra v. Marvdaga, I. L. R., 
34 Mad., 188 (201). 

(5) Samasundarav. Qanga Bimn^lXk.B,,, 
28 Mad., 386 ; Nagalingam v. Ramchandra, 
I. L. R., 24 Mad., 429 (137) ; overruling 
Tarachand v. Rechram, 3 M. H. 0. R., 50; 
and following Bahvant v. Rani Kishori^ 
I. L. R., 20 All., 297 ; Sri Raja Rao v. 
The Court of Ward.% I. L. R., 22 Mad., 385 
(397). 
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presumed that the sons were intended to inherit as their ancestral estate.^^) So 
again, if a partition is made by the father on the footing that the property is 
p1t<rtible property, although there is in point of law a disposition made by the 
father, there can be no doubt that the father intends that the quality of ancestral 
property shall remain. (2) Disposition of his s^f-acquired property by will by 
a fatiher to his sons, from which it was clear thA he intended his sons to take 
the property in severalty (in other respects the disposition, being in conformity 
with the precepts of Hindu Law), would in the absence of words indicating any 
intention that the sons should hold their shares free from the incidents of an- 
cestral property be regarded as that of ancestral proparty.^^) 

293. While therefore, the father has unlimited power of disposition over 
his self-acquired property, his power over the ancestral joint- 
ceBtrai Vroperty*' family property is limited, and controlled by the rights of 
the other members, who, in a Mitakshara family, are all 
joint tenants of the undivided estate in which no member has any defined share, 
the property passing on the death of any member to the survivors.(^) Such is 
the case whether the property possessed by the family be ancestral or joint 
family property. All property is regarded as ancestral if its origin can be 
traced back to a nucleus which has materially contributed to its growth, (5) to 
which must be added property which a man inherits from a direct male ances- 
tor, not more than three degrees higher than himself which is also classed as 
ancestral property. But property which though not ancestral may still be 
joint, as where it is acquired jointly or with the aid of joint funds, or where it 
is voluntarily thrown by the owner into the joint stock wibli the intention of 
abandoning all separate claims upon it. In all such cases the property being 
of the joint family, id is subject to alienation only at the hands of the manager 
in case of necessity and where the father is the manager also in satisfaction of 
his antecedent debt. Hence, where a member of such a family executed a deed 
of gift treating the property as his self acquired property, and it was found that 
the same was the joint property of the family, the whole deed was set aside. 
But a transfer by a Hindu father, who was sonloss at the time, cannot be dis- 
puted by his subsequently adopted son. The custom of allowing a reversioner 
nob born at the time of alienation to contest id, boars no analogy to the case of 
an adopted son. The reversioner claims through some ancestor, while the 
adopted son can claim only through his father who himself was the^alienator.W) 
A Hindu father disposing of an ancestral joint family property under a deed, 
without the assent of his son, only operates on the property represented by his 
share, and is binding on him alone. He is, however, empowered to transfer his 
son's interest in the property to pay off an antecedent debt, or in pursuance of 

(1) Mahamed v. Shcwuhram, 14 B. L. K., od that^the evidence falls far short of proof 

226, P. 0. : followed in Narjaliiigam v. Rain- that the ancestral property contributed in 

Chandra, I. L. R., 24 Mad., 429 (437). any material degree to the acquisition of the 

(2) NagalinqanL V, Ramchandra, 1. L. R., funds employed in trade which formed the 

24 Mad,, 429 (137) ; following Muddon Gopal bulk of the property in dispute.** Lakshman 
V. Ram Buksh, 6 W. R. (0. R.), 71. v. Jamnabai, I. L. R,, 6 Bom. 226 (232, 233) ; 

(3) Nafjalinfjani Ramachaiidra, I. L. R., Ahmedbhoyw. Cassumbhoy, I.L.R., 13 Bom. 

24 Mad., 429 (438) ; distinguishing c/af/mo/mii- 534 (548); Dioarkaprasad v. Javinadas, 13 
Das V. Mangal Das, I. L. R., 10 Bom-, Bom. L. R. 133 (136, 137). 

628 (674). (6) Gojml Lai v. Mahadeo, 6 C. W. N., 

(4) Beer Kishorev. Hur Bullub, 7 W. R., 651. 

502. (7) Ralua v. Gulab Singh (1901), B. L. R., 

(5) Dhunookdharee v. Ounput, 10 W. R. , 42 ; Rambhatv* Lakshman, I. L. B.,6Bom., 

122 ; Bampershad v. Sheochurn, 10 M. I. A- , 630. 

490 (606) ‘*upon the facts it must bo admitt- 

G. TP— 26 
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a moral or religious obligation justifying the transaction, in the absence of 
which, the purchaser so far as the son’s rights are concerned, takes nothing, 
but is regarded as a mere trespasser liable to be ejected at any time within 
twelve years, that is, before he has perfected his title by adverse possession. U) 
There is no more presumption in favour of the father than in favour of any 
other manager, that moneys botrowed by him are for family purposes.W In 
both cases, in the absence of consent the following principles would apply : — (i) 
The power must be exercised only in case of need, (ii) The matters to be consi- 
dered are (a) the existence of pressure, (b) the means of averting it, (c) the 
benefit to be conferred. (iiW If the lender or purchaser be a party to mis- 
management, he cannot take advantage of his own wrong, (iv) The lender or 
purchaser, however, unless he acts 7nala jide^ is not affected though better 
management might have preserved the estate from debt, (v) The lender or 
purchaser is bound to enquire ; but (Yi) if he does enquire and acts honestly, 
the real existence of necessity is not a condition precedent to the validity of 
the transaction provided the necessity alleged is sufficient and reasonably 
credited, (vii) The lender or purchaser is not bound to see to the application 
of the money advanoed.l^) 

294. Any individual member by withholding his consent cannot defeat the 
power which, as manager, the father possesses to alien or incumber the property 
for a joint-family necessity. It has accordingly been laid down in a series of 
decisions of the Privy Council that, where joint ancestral property has passed out 
of a joint family under a conveyance executed by the father, in consideration of 
an antecedent debtor in order to pay off an antecedent debt, his sons cannot 
recover that property unless they show (a) that the debts were contracted for 
immoral purposes, and (6) that the purchasers had notice that they were so 
contracted.!^) 


What is ‘'ante 
cedent debt.'’ 


296. Now as the term “antecedent debt” is intended to convey a debt 
existing or incurred prior to and independent of the transfer, 
in dispute, it follows that if the debt was incurred even a 
moment earlier than the transfer, it would be an antecedent 
debt, and as such, binding on the joint family, though the same debt if incurred 
contemporaneously with the transfer, or as its consideration would exonerate 
all but the father’s coparcenary interest.!^) Moreover, in the case of a mortgage- 


(1) Bilioant Rao v. Ramknshna, 3 Bom, 

L. R., 6S2 ; disttaguishiag Shrmivas v.Han- 
mant, I. L. R., 24 Bom., 240, F, B. ; folio ving 
Unni V. Runchi, I. L. R., 14 Mad., 260. 
(The sons oeed not sue to set aside the sale 
under S. 39 of the Specific Relief Act, and 
hence Art. 144 and not Art. 91 would 
apply). 

(2) Krishna v. Vasudev, I. L. R., 21 Bom. . 
803 ; Gurii Sami v. Ganapatia, I. Li. R , 5 
Mad., 337 ; Suhramanya v. Sadashtva, 
I. L. R , 8 Mad., 75 ; Chemiayya v Perumal, 
I. L. R , 13 Mad., 51. 

(3) Nalhaji v. Sitaram, 4 Bom. L.R., 587. 

(4) Hanoonian Pcrsaitd v. Mi. Babooee^ 6 

M. I, A., 393 (421) ; Girdhart v. Kanto Lai, 
14 B. L. R., 187, P. C. ; Suraj Bansiv, Shiv 
Prasad, I. L. R., 5 Gal., 148, P. 0. ; Nanome 
V. Modun, I. L. R., 13 Cal., 21 P. C. ; 
Bhagbut v. MU Girja, I. L. R., 15 Cal., 717, 
P. C. ; SurjaProsad v. Qolah Chand, I.L.R., 


27 Cal., 704 ; Lala Siirja Prasad v. Golab 
Chandt ib, 724 ; Arunachala v. Munisami, 
1. L. R. 7 Mad., 39; Addaiki v. Natesa, 
17 M. L. J. R., 283. Ningaraidi v. Laksh- 
7n'i7ina, 3 Bom. L< R. 647 (651). Badri 
Prasad v. Madan Lai, I. L. R., 15 All., 76 
F B. ; Dehi Dai v. Jadu Rai, I. L. R., 24 
All . 459 ; contra Jamna v. Nain Sukh, I. L. 
R.. 9 AH., 493, must be deemed to be over- 
ruled {Per Banerji and Aikman, JJ., in Dehi 
Dit V. Jadu Rat), 24 Ail,, 459 (460). 

(5) Suraj Bunse v. Sheopershad, I.L, R., 
5 Cal. 148, P. C. ; Venkataramanaya v. Veil- 
katarama}iadas, 1. L. R , 29 Mad. 200 (204) ; 
Venkataramanaya v. Venkaiaramanadas,lJlj, 
R., 29 Mad. 200 ; Bhagwati Prasad v. Ganga 
Prasad^ 8 A. L. J, 649 (650) ; Chandra Deo 
V. Mata Prasad, 1. L. R. 31 All., 176 F.B., 
Mahabir v. Basani, 12 I. C. 347 (349) ; Jangi 
Singh V, Ganga Singh, 10 0. G., 360 ; Htra 
Ram V. Uderam, 9 N. L. R. 74. 
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debt incurred by the father the debt is the primary obligation, and the mortgage 
is only a collateral security for its discharge. If the debt is binding on the son, 
its discharge by making an usufructuary mortgage or by enforcing the security 
by sale would seem to bo equally binding on the son, inasmuch as ho is thereby 
exonerated from liability to discharge the debt of the father by means of other 
family property. In this view there should be no distinction in principle bet- 
ween a mortgage given for an antecedent debt and a mortgage given for a debt 
then incurred, for ip either case the debt is binding on the son and the enforce- 
ment of the security exonerates the son from the burden of his father’s debts.C^) 
But it is probably too late now to contend for the logic of reason which is over- 
borne by the almost consensus of authorities, according to which the liability 
of the son’s coparcenary interest is limited only to the case of antecedent debt, 
or of course, legal necessity. (2) On the other hand, there are cases in which 
the courts have held the son’s share bound even though the debt was the con- 
sideration of the mortgage, but in doing so they have reconciled themselves to 
the view of the Privy Council by holding that even a debt so incurred must bo 
designated antecedent. (3) There are, moreover, cases which neither refer to the 
Privy Council nor feel themselves trammelled by the distinction drawn by that 
tribunal, and in which the non-existence of the debt and its immorality are held 
to be the only grounds for exoneration of the coparcenary interest from 
liability.!^) But the term “antecedent debt” has come to stay and it cannot 
be put out of account merely because it is a practically unnecessary excrescence 
of an archaic law. An antecedent debt stands apart, and has nothing in com- 
mon with legal necessity. Consequently, it need not be a deed incurred for 
the necessities of the family.l^) 

296. It is the general principle that a Hindu son is liable for his father’s 
debt to the extent of the ancestral estate which comes bo 
under tlie Mitakshara and at his birth, ‘and under 
the Dayabhaga at his father’s death ; provided always that 
the debt has not been contracted for an immoral or illegal purpose. It is the 
remedy of the sons that they may sue to prevent their father from wrongfully 
dealing with the estate ; but they are not co-equal with him as regards authority 
to deal with others concerning it and the father has authority over them. (6) 
And it would appear that in this respect a minor son is in no better position 
than an adult son. (7) A mortgage of a specific property may bo either in con- 
sideration of a debt antecedent to that mortgage, or it may be contracted on 
that mortgage itself, (8) and in both cases, subject to the same limitations the 


(1) Chida7nbara V. Koothapenimal^ 

27 Mad., 3-26; dissenting from Sami v. Pow- 
namal, I. L- R., 21 Mad., 38; fallowing 
Ramasamayyanv. Virasanii.l.lj R., 21 Mad., 
222; Palaniv, Rangayya, I.L.R. 22 Mad., 
207, Suraj Prasad v. Golab Chasid, I. L. R., 

28 Cal. 617 ; Debi v. Jadu, I. L. R., 24 All., 
69 ; Ramchandra v. Fakirappa, 2 Bom., L. 
R., 450. The case itself was overruled in 
Venkataramatiaya v. Vcnkataramann, I.L. 
R.. 29 Mad.. 200, F. B. 

(2) Muddun Thakoor v. Kantoo Lall, 14 
B. L. R , 187, P.O. ; Suraj Bunsi v. Skeo 
Period, I. L. R. 3 Oal.. 148, P.O.; Nanomi v. 
Modhun Mohun, I. L. R.. 13 Gal,, 21, P. C.; 
Bhagbut Pershad v. Qirja Koer, I.L.R., 15 
Oal., 717, P. 0. ; Maliabir v. Moheswar Nath, 
I. L. R., 17 Cal., 684; Venkataramanaya v. 
Venkataramana, I. L. R., 29 Mad., 200, P.B. 


(3) Luchman Doss v. Oiridhur, I. li. R., 5 
O'!!., 855 ; Khahlul Rahman v. Oobind 
Pershad, I.L.R , 20 Cal., 328; Ghintamany, 
Kashinath, I. L, R., 14 Bom-, 320. 

(4) Dcbx Dat v. Jadu Rai, I.L.R , 44 All., 
459. 

(5) Bhagwati Prasad v. Ganga Prasad, 8 
A.L J., 649 (650). 

(6) In all these respects the Mithila law 
does not differ from the Mitakshara:— Gird Aari 
Ball V. Kanto Lull, 14 B. L. R., 187, P. 0. ; 
Nanomi v. Modhun Mohun, I. L. R., 13 Cal., 
21 (33). P. 0. 

(7) Suraj Bajisi v. Shiv Prasad, I. L. R., 
6 Cal , 148, P. C. ; Nathajiy. Sitaram,^. Bom. 
L. R., 687 (694). 

(8) Luchman v. Giridhur, I. L. R . 5 Cal., 
855, F. B. ; explained in Khalilul v. Gobind, 
1. L. R., 20 Cal.. 328. 
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sons are under a pious obligation to discharge it. Thus every non-immoral debt 
of the father binds the general assets from tbe first, and so may constitute a 
joint family necessity from which would thereafter justify a specific charge or 
alienation. It may be open to a son to suggest his own mode of meeting such 
joint family necessity until his father has aliened or created a specific charge on 
the joint ancestral property for the purpose. But the father being the natural 
and necessary guardian is allowed considerable discretion, and a transaction 
cannot be set aside merely on the ground that it was not assented to by all the 
members. Hence where property belonging to a joint Mitakshara family is 
sold by the father, the only ground upon which the sons can assail the sale 
is that it was made without consideration or that it was tainted with im- 
morality or illegality, though in such a case the sons may well claim to 
exonerate their coparcenary interests on the ground that it could not be aliened 
except fora debt which was either antecedent or was supported by necessity; (1) 
and in such case if the sale be in excess of the necessity the sons could 
impeach the alienation though they would bo bound to refund the considera- 
tion supported by necessity. But the decided cases lack in harmony on 
this point, for while there are cases in which except for an antecedent debt 
the father’s status is indistinguishable from any other male maoager(3) there 
are others in which tbe view is still taken that the sons cannot impeach the 
father’s alienation except upon the ground of its illegality or immorality. (4) 
The distinction is material in the former view ; it will be on the alienee 
to justify the alienation in his favour whereas in the latter view its 
validity will be presumed, it being then on the sons to impeach it. And 
the same want of harmony pervades the question whether the power was 
exercised to incur a debt or to make an alienation. This conflict of views 
was passed in review in a recent case, but in which, however, the Court found 
itself dividjed, the majority of the Judges supporting the first view from which 
however the minority dissented being inclined to the second view. (^) But 
the view of the majority appears to have for the time being settled the law at 
Allahabad, though it is there conceded that if the son allows his father’s 
alienation to remain unchallenged till he is driven to a suit his consent thereto 
would be presumed ('^) and which appears to be a perilous concession to the 
broader view. But whichever view may ultimately be settled, there can be no 
doubt that the days of “ pious duty ” are gone and that the view of the Courts 
is not likely to place the father’s acts in a class apart from those of any other 
manager. And the law in this respect would appear to be the same, whether 
the transfer be voluntary or involuntary, for example, in execution, since the 


(1) Slien Dayal v. Jagar Nath, 8 A. L, J. 
922 (924) ; Ravi Dayal v. Ajudhia, I.L.R. 28 
All. 328 (330) ; Sahadeo Rai v. Ram Srwak, 6 
1.0.331(333). 

(2) Mabahir Prasad v. Basani Singh, 121. 
C. 347 {MO) contra ; Wadhawamal v, Wadh- 
ama, (1906) P. L. R. No. 144. 

(3) Chandradeo Singh v. Mataprasad, 1 L. 
R. 31 All. 176 F. B. 

(4) Chidamhara v. Koothaperumal, I.L.R , 
27 Mad. 326 ; Malay andi v. Subbar ay a, 8 
I. 0. 864 (856). 

(6) Chandradeo Singh v. Mata Prasad, 
I.L.R., 31 All., 176 F.B. Stanley C J., Knox 
and Aikznan JJ. oonstituled the majority 
while Banerji and Richards JT. held contra. 
The text of Mitakshara would seem to favour 
the narrower view placing the father on no 


higher pedestal than any other manager — 
See Mitakshara, Gh. I. S. 1 Cl. 27. 

(6) Nath Mai Das v. Dalip Singh, 13 I, C. 
401 ; To the .same effect per Sundara Aiyar, J. 
in Krishnasami Dass Reddi {In re) 13, I. C. 
648. 

(7) Kamta Prasad Singh v. Sidh Narayan 
Singh, 14 I. 0. 251. 

(8) Narayancharya v. Na7'so, I. L. R., 1 
Bom., 260 ; followed in Lakshman v. Satya- 
bhamabai. I.L.R., 2 Bom., 494 (498) ; Kastur 
V. A 2 >pa, I. L. R., 6 Bom., 621 (629) ; Sada- 
shiv V. Dmkat, I. L. R., 6 Bom., 620 (622) ; 
Fakirchand v. Motichand, I. L. R., 7 Bom.; 
438 (441) ; Ramphal v. Deg Narain, I.L R., 
8 Cal., 617 (524) ; Johar7nal v. Eknath, I.L. 
R., 24 Bom., 343 (346) ; Ratnam v. Oobinda- 
rajulu, I. L. Rt, 2 Mad., 339 (346). 
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circumstance which renders an alienation unimpeachable is not the form of the 
transfer but the existence of an unimpeachable necessity. And even apart from 
necessity, the sons are liable to the extent of the ancestral property in their 
hands, though in such a case the courts have first; charged the father’s interest, 
holding the property possessed by the sons liable only to make good the 
deficiency. The sons may be under pious duty to discharge not only the 
father’s debts, but also the obligation incurred by him as a surety for payment 
of money on behalf of another (2) as where the father bound himself as surety 
to pay the rent at any time due by a lessee in respect of the premises demised 
to him. (3) But the case would be otherwise if tlie security was given for good 
behaviour or for keeping the peace. 

According to two decisions of the Madras High Court there was said to be 
no religious or moral obligation on a father to bring about the marriage of his 
son,(S) or daughter.(6) In this view an alienation of joint property for this 
purpose would not then bind the coparcenary body. Bub the Madras view does 
not take note of the fact that under Hindu law marriage is a sacrament {Sanskar) 
which is a recognized head of neces^^ifcyf^) and it is now so held in several cases 
which may be regarded as settling the question by their preponderance. W 

297. As regards the burden of proof, it is established that the person 
Burden of proof, claiming the benefit of an alienation must establish a prima 
facie case, as by showing that the alienation was made for a 
justifiable purpose, or that he had taken in that belief.l^) All he is then 
required to shew is that the alienation was made for a purpose ostensibly justifi- 
able, and it would then be for the other to show that the purpose was not 
justifiable. f But if once it is admitted or proved that the alienation was for 
an antecedent debt, the purchaser is not then bound to show that there had 
been a proper enquiry as to the purpose of the loan, or to prove that the money 
was borrowed for family necessities. But in order that a son’s interest should 
pass, the transfer must purport to pass that interest, it must not be limited to 
pass merely the father’s personal interest.(^2) 


(1) Kishen Pershad v. Tipan Pcrsliad, I. L. 
R., 34 Cal., 735. 

(2) Tukarambhat v. Oaiuf^ram, I.L.R., 23 
Bom., 464; Sil traviayya v. Venkataranianna, 
I.L.R , 11 Mad., 373 ; Chetti Kulam v. 
Clietti Kulam, 1.1 j.R., 28 Mad., 377 ; Gopal 
Rao v.Berar Manufacturing Co., 1 Nag. L. 
R., 173 ; Jai Kumar v, Qauri Nath, 3 A.L.J., 
R. 606. 

(3) Chetti Kulam v. Chetti Kulam, I.L.R. , 
28 Mad., 377. 

(4) Maharaja of Benares v. Ramhuma ) , 
I. L. R., 26 All., 611. 

(5) Govindarazulu v. Devarahhotla, I. L 
R., 27 Mad., 206. Dissented from in Suiulara- 
bai V. Shivajiarayana, I.L.R., 32 Bom. 81 ; 
Devulapalli w . Polavarapu, I.L.R., 34 Mad, 
422. 

(6) Sundari v. Subramania, I. L. R., 26 
Mad., 506. 

(7) Sundarabai v. Shivnarayana, I. L. R., 
32 Bom. 81 (86, 88). 

(8) Devulapalli v. Polavarapu, I. L. R., 
34 Mad. ,422 ; Marina v. Doddisetti, (1911) 12 
I. C. 639; 2 M.W.N. 380J; Qopala Krishna- 
maraju v. Venkatanarasa, (1912) 23 M. L, J, 


288 F. B. ; Gadirazu v. Saripatti, (1912) 
M, W. N. 1231 ; Sapayya v. Rukhamma, 19 
M. L. J., 666; Nandan Prasad v. Ajudhia 
Prasad, I. L. R.. 32 All. 325 F. B. ; Ram- 
coornar v. Ichamayi, I. L. R., 6 Cal., 36; 
Seem Animal v. Angamuthu, 13 I. C. 802 ; 
See MUakshara, S. VII, pi. 3. 

(9) See 8.38 ^os/.; Girdhari Lallv, Kantoo, 
14 B. L. R., 187, P. C. 

(10) Subram anya v. Sadashiva, I. L. R., 8 
Mad., 75. 

(11) Bhagbuf v. Girja, I.L.R., 15 Cal., 717 
P. C. ; Chennayya v. Pci'umal, I. L. R., 13 
Mad., 61 ; Sami v. Ponnammal, I. L. R., 21 
Mad., 28 ; Khalilulw. Gobind,l,Ij.R., 20 Cal., 
328 ; Hatha ji v. Sifaram, 4 Bom,, L. R., 687 
(601). 

(12) Narayanravv, Javhervahu, I.L.R., 12 
Bom., 436; Nathaji v. Sitaram, 4 Bom., L.R. 
637 (595, 603). In Jumsetji v. Kashinath, 
I. L. R., 26 Bom., 326 ; Simbhunath v. Golap 
Singh, I. L. R , 14 Gal., 572, P. C. ; Upooroop 
V Lalla, I.L.R . 6 Cal., 749 ; Jugul Kishori v, 
Aiianda, I L, R., 22 Cal., 545 ; Khavunnessa 
V. Jjoke Nath, 1. L. R., 27 Cal., 276, in which 
the transaction was inchoate. 
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288. The sons are noli bound by an alienation made by a Hindu father to 
Extent of per- concubine in consideration of past oo-habitation.i^) A 
misBible aliena- Mitakshara father has no right to make a gift of howsoever 
small a portion of the family land to a temple, (2) but if the 
gift be for the benefit of the family idol it would be upheld as made for a proper 
purpose of family. (3) Ancestral property may be sold by a father to effect 
his release from prison. But he cannot execute a gift to his wife and 
married daughters to the prejudice of his infant son.l^^ though he may make 
a gift to daughters or his married sister out of the family property to a reason- 
able extent by way of marriage portions. A nephew cannot object, to an 
alienation made by his uncle,^^) nor by a son who at the time of alienation 
was neither born nor begotten. (3) And if the son has consented, the grand- 
son cannot object, but the son of an adopted son bears no relation to the 
latter’s father, since the relations established by the Kritrima form of adoption 
is confined to the contracting father, and does not extend further.(lO) On the 
death of the father, the managment of the joint family devolves on the eldest 
son or of the other male member of the family, and if the sons ba minors, then 
the management may devolve on their mother or some other relation. The law 
as to the powers of alienation of a Hindu widow has been already discussed 
(§ 303), and will have to be more exhaustively expounded later on.(^l) The 
powers of the manager of a Hindu family now next call for notice. 

299. Hindu Manager. — A Hindu family is regarded as a corporation 
whose interests are necessarily centred in the manager, the presumption being 
that the manager is acting for the family unless the contrary is shown. 

The managing member of a Hindu joint family holds a position, in relation to 
the other members of the family and the family prooerby, peculiar to himself, 
and not precisely analogous to anything known to English law. He is nob the 
agent with delegated authority in a fiduciary and accountable relation to the 
other members of the family. ^^3) jJq jg the mere mouth-piece of the family, and 
as long as a member of such a family is a minor, he is in the position of a 
trustee for him of the joint property to the extent of his share in it, and is liable 
to account for it to him when the trust ceases. On the other hand, the other 
members so long as they choose to continue in a state of commensality and 
joint fruition do not possess individually any several proprietary right other 
than an alienable right to call for partition. But where, however, the manage- 


(1) Ningaraddi v. Lakshmawa, 3 B. L. R.. 
647 (651) ; Vraiidavandas v. Yamimahai, 12 

B. H. C. R., 229. 

(2) Muthusavii v. Dorasayni, 11 M. L. J. 
R., 310 ; Babav» Tiinma, T. L. R., 7 Mad., 
357 ; Ramanna v. Venkata, I. L. R., 11 Mad., 
246. 

(3) Raghunathv. Qohind, I L. R., 8 All. 
76; explained m Muthiisami v. Dorasami, 11 
M. L. J. R., 310. 

(4) Duleep Singh v. Sreek'shoon, 4 N. W. 
P.,H. C. R , 83. 

(5) Rayaklal v Suhhanna, I. L. R., 16 

Mad., 84. 

(6) Kadutamma v- Narasimha, 17 M. L. J. 
629 ; Kamakshi v. Chakrapany^ I. L. R., .30 
Mad., 452; Raniasami v. Vengidasami, I. L. 

R.. 22 Mad., 113. 

(7) Adjoodhia v. Kashee, 4 N. W. P. H. C, 
R., 31. 


(8) Madho v. Hunnat, 3 Agra, 432 ; Jado 
V. Ranee, 5 N. W. P. H. C. R., 113 ; but otW- 
wiBO if then in the womb — Minakhi v. 
Virappa, I.L R., 8 Mad., 89 ; a son oonoeived 
being equal to a son born ; Sabapathi v. 
Somasundaram, I. L. R., 16 Mad,, 76. 

(9) Buraik v. Oreedharee, 9 W. R,, 337. 

(10) Juswant v. Doolee, 25 W. R., 255. 

(11) 8. 38 post, 

(12) Oan Savant v. Narayan, I.L.R., 7 
Bom., 467. 

(13) Muhammad v. Radhe Ram, I. L. R., 
22 All., 307. 

(14) Chuckun Lall v. Poran, 9 W.R., 483 ; 
Ranganmani v. Kasinath, 3 B.L.R., (O. p.), 
1 ; Oanpat v. Annajt^ I. L. R., 23 Bom., 
144 ; Pirthi Lai v. jmvahir, I.L.R., 14 Oal., 
493, P. C. ; Shankar v. Hardeo, I. L. R., 16 
Cal., 397, P. C. ; Annamalai v. Murugasa^ 

26 Mad., 644, P. C. 
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ment of a family is eatrusbed to a member on express condition, that he should 
maintain and be liable to render account, the manager is then liable to account 
on the footing of an ordinary agent.(^) But apart from agreement, a member 
of a joint family cannot sue for a share of the profits of the joint family estate 
as he has no definite share until partition. He may, however, sue for partition 
of such estate, if the estate is not impartible, and then he is entitled to an 
account.!*^) When a debt is contracted by the managing member of a joint 
family fora joint family purpose, the joint family and not the managing member 
alone becomes liable for it. In this respect there is no difference between the 
Mitakshara and the Dayabhaga schools of law.f^) On the other hand, 
the joint family is not liable for the personal debts of the manager!^) 
unless if it is shown that the manager had incurred the debt as the 
agent of the other co-parceners or that it was subsequently acquiesced in 
by them, (5) in the absence of which the contracting party alone might be 
liable for restitution provided that the personal remedy against him is enforced 
and its recovery is within time.f^) A debt incurred by the manager is pre- 
sumed to bo a family debt, but when one of the members is a minor, the creditor 
seeking to enforce his claim against the family property, must show that the 
debt was contracted bona fide and for the benefit of the family. ('^) But a person 
lending money on the security of an undivided Hindu family is bound to make 
enquiries as to the necessity that exists for the loan, and this ho must do equally, 
whether all the members of the family are adults or minors. But where the 
family has been carrying on an ancestral trade, the infant members are bound 
by the acts of the manager, which are necessarily incident to, and flowing 
out of, the carrying on of that trade. 

300. The manager can pledge the property and credit of the family 
for the ordinary purposes of that trade, and third persons 
family ^ade dealing hona fide with such manager are not bound to 

investigate the status of the family. Such acts as are neces- 
sary for the material existence of the undivided family, or the preservation of 
the family property, will equally bind all the members. (9) The law was thus 
stated in a case which has baea since followed as enunciating the leading 
principle on the subject ; “ The power of a manager to carry on a family trade 
necessarily implies a power to pledge the property and credit of the family for 
the ordinary purposes of that trade. Third parties, in the ordinary course of 
hona fide trade dealings, should not be held bound to investigate the status of 
the family represented by the manager, whilst dealing with him on the credit 
of the family property. Were such a power not imnlied, property in a family 
trade, which is recognized by Hindu law to be a valuable inheritance, would 
become practically useless to the other members of an undivided family, wher- 
ever an infant was concerned, for no one would deal with a manager, if the 
minor were to be at liberty, on coming of age, to challenge, as against third 


(1) Setrucherla v. SetnccJLerla, I.L.R., *22 
Mad., 470 P. G. 

(2) Pirthi Lai v. Jowahir, I.L.R., 14 Gal., 
493, P. G. ; Shankar v. Hardeo, I. L. R , 16 
Gal., 397, P. G. 

(3) Dwarka Nath v. Biingahi Chandra, 9 
G.W.N.. 879 : Baldeo v. Mobarak AH, I. L. 
R., 29 Gal., 683 ; Abbakke v. Kinhiamma, 
I. L. B., 29 Mad., 491. 

(4) Ranjit Sing v. Amullya, 9 0. W.N., 923. 

(5) Ranjit Singv. Amullya, 9 C. W. N., 
923 (927). 


(6) Palukdhary v. Daljit, 4 0. L. J.. 543 • 
^7) Tiindavatya v. Valli, 1 M.H.G.R., 398. 
(8) Oanev. Kane, 4 B.H.G.R., (A. G.), 169. 
(Of llnm Lai v. Lakhmichand. 1 B. H. 0. 
R , (A. 0.), 61 ; followed in Tnmbakv. Gopai 
She, lb., 27 ; Johiirra v. Sreegopal, I. L. R., 
1 Gal., 470 ; Sham Naraiti v. Hughoobiir, I. 
L R.. 3 Cal., 508 ; Joyktslo v. Nittyanund, 
ib., 738 ; Bemola v. Mohun, 1. L. R., 5 Cal., 
792 (805) ; Rampartab v. Foolihai, I. L. B., 
20 Bom.. 767. 
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parbios, the trade-transactions which took place during his minority. The 
general beneht of the undivided family is considered by Hindu law to be para- 
mount to any individual interest and the I'ecognition of a trade as inheritable 
property renders it necessary, for the general benefit of the family, that the 
protection which the Hindu law generally extends to the interests of a minor 
should be so far trenched upon as to bind him by acts of the family manager, 
necessary for the carrying on and consequent preservation of that family 
property ; but that infringement is not to bo carried beyond the actual necessity 
of the case.”(^) In such a case, then, the question of necessity or propriety 
does not arise. W Of course, " members of a joint family carrying on a trade 
in partnership and contracting with the outside public in the course of that 
trade, can have no greater privileges than any other traders. If they are really 
partners, they must bo bound by the same rules of law for enforcing their 
contracts in courts of law as any other partnership.^) In a Bombay case it 
was, however, laid down that such a partnership has many, but not all, of the 
elements existing in an ordinary partnership. For example, the death of one 
of the pareners does not dissolve the partnership ; nor, as a rule, can one of the 
partners, when severing his connection with the business, ask for an account 
for the past profits and losses. (4) And it was accordingly laid down that the 
rights and liabilities arising out of joint ownership in a trading business, created 
through the operation of Hindu law between the members of an undivided 
Hindu family, cannot be determined by exclusive reference to the Contract 
Act,^^) but must bo considered also with regard to the general rules of Hindu 
law which regulate the transactions of united families. f®) As against this view, 
it may bo submitted that as between the partners inter se the rule laid down 
would no doubt apply ; but as against a stranger it is difficult to see why the 
general law should not prevail. Indeed, this was concede! by the Privy 
Council in a case in which their Lordships observed : “ The authorities^'^) cited 
by Mr. Cowell have no application to this case. They were cases of a family 
business being carried on by the manager of an undivided family estate. In 
that case, the manager of a family business has a certain power of pledging 
assets for the requirements of the business. "(8) On the other hand, a contract 
to convey by tne manager of a joint family cannot be specifically enforced 
against the other members unless the latter wore either parties to such a suit, 
or to the contract or had authorized the maniger to enter into it or have ratified 
it. In such a case the question whether the sale will bind the other members 
under Hindu law does not arise. Where one of several partners has under 
arrangement with the other partners the sole management of the business he 
has the power of borrowing as incidental to the power to trade, and the power 


(1) Bam Lai v. /ja/c6hmich'i7id, 1 B.H.C.R. 
(A. P.), 51 (71, 72) ; followed in Johurra v. 
Srecgopal, I. L. R., 1 Gal., 470; cited with 
aoproval by Garth, G. J., and Pontifex, J., in 
Bemola v. Mohmt, I. L. R.. 5 Cal.. 792 (805) ; 
Morrison v. Verschoyle, 6 C. W. N , 429 
(461). 

(2) Bemola v. Mohnn, I. L. R., 5 Cal., 792 
(805). The law la the aamo whether the 
family be governed by the Mitakshara or the 
Dayabhaga (i*)., 805). 

(3) Bamsebuk v. Bam ball, I, L. R., 6 Cal., 
815. A Hindu infant does not by birth 
become a partner, although he is entitled to 
interest in a joint family ; Lutchma^ien v. 
Riva, I. L. R., 26 Cal., 349, but the correct- 


ness of this view may bo questioned ; see In 
re Heoroon Mahomed^ I. L. B , 14 Bom.. 189; 
of course the minors are not bound if the 
manager starts a new business— v. 
Bmn ball, 3 C. W. N..134. 

(4) Samalbhai v. Someshvat ^ I. L. R., 5 
Bom., 38. 

(6) Act IX of 1872. 

(6) Samalbhai v. Someshwar, I. L. R., 6 
Bom., 38. 

(7) Sham Sundar v. Achhaii^ I. L. B., 21 
All., 71 (83) P. C. 

(8) Kosuri Bamaragie v. Ivalurij, I. L. R., 
26 Mad., 74. 

(9) Id., p. 83. 
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to pledge the partnership assets as inoideDtal to the power ol borrowing. 
Where a partner has power to borrow on mortgage for the purpose of trade, he 
has power to give a mortgage for an antecedent debt.U) 

301. But one thing is certain that whether the manager be the father or 
any other member, the validity of a mortgage by him of a 
of the raanage***^* family business without the concurrence of the other 
members of the family, or when some of those members are 
minors, depends on proof that the mortgage was necessarily entered into in 
order to pay the debts of the business.(‘^^ to carry it on, (3) 

preserve or to 

improve it.(^) And in the case of improvements of the family property, made 
by the managing member of a Hindu family where the sum spent was large, 
but the discretion was exercised bona fide and for the benefit of the estate, and 
the family had this benefit, it was held that the discretion should not be 
narrowly scrutinized. (^) In order to bind the family, the managing member 
must have acted in his representative capacity. Where therefore he executed 
a mortgage which was clearly intended to be executed by all the members of 
the joint family, but was signed only by the manager for himself and his son, 
the other members having refused to execute it, it was held that the docu- 
ment did not go beyond the stage of a proposed agreement which had never been 
perfected and upon which even the executants could not be sued, since they 
bad executed it upon the understanding that the other brothers would join, and 
the other party hid contracted on the same faith.f^) The question in such 
cases is one of intention, for if the liability undertaken is joint and several, 
there is then no reason why tne contract as agreed should not be enforced. (®) 
A member who stands by and sees to the application of the money raised by 
sale of the family property, for the common benefit in which he does not 
participate, cannot afterwards turn round to impugn the propriety of Jthe trans- 
action. A prudent minagec will always act with the consent of the other 
members, which may, however, be inferred from pressing necessity. (^0) The 
eldest brother as manager of the family cannot grant a valid permanent lease, 
without some consideration being proved to have been paid or applied towards 
meeting any necessary expenses of the joint family, from which it follows 
tnatan alienation unsupported by consideratiou or other countervailing advant- 
age or benefit would not be upheld. (12) The manager may refer a dispute to arbitra- 
tion and the award consequent thereon will bind the minors equally with the 
adult members, provided the reference was made for the benefit of the family.(13) 


(1) Asan. Kan Ravutha v. Somaswidaram, 
I. L. R., 81 M^d., ‘206; following General 
Auction Estate Co. v. Smith, L, R., 3 Oh., 
432 ; The English doctirine that a single 
partner cannot mortgage the immoveable 
property of the firm does not apply to India. 
J6., p. ‘208 ; ozpiaiuing Harrisonv. Delhi aiid 
London Bink, l.L.R , 4 All , 437 (457). 

(2) Sakharainw Dcvji, l.L.R., 23 Bora. ,372 

(3) MiUtusV'imi v. Subbiraman'iyya, 1 M. 

H. C. R., 30d ; R'llnam v. Oovindarajulu, 

I. L. R., 2 M^d.. 339. 

(4) Dirgbtjai Singh v. Bhan Partab, 9 A. 
L. J., 63. 

(6) Ratmm v. Qovindarajulu, 1 L. R,, 2 
Mad., 389 ; following Hunooman Persaud v. 
Munraj, 6 M. 1. A., 393; Saravana y. 
Muttayi, 6 M-H.G R., 371. 

(6) Sivasami v. Sivugan, l.L.R. , 25 Mad., 

G. TP— 27 


389. 

(7) Sivasamiy. Sivugan, l.L.R., 26 Mad., 
389(393); Latch v. Weilake, 11 A. & E., 969; 
Underhill v. Borwood, 10 Ves. J.. 209 (226); 
Charlton V. Earl of Barham, L.R., 4Cb., 433. 

(8) White V. Bisto, 2 Hay., 667 ; Juggemath 
V. Doo^o, 14 W. R., 80 

(9) Sdiller V. Runga Nath, I. L. R., 12 Cal., 
389 ; Chuttan Lai v. Jai Ram, I. L. R., 33 
All., 283 ; followed in Kamta Parshad y,Sidh 
Narain, 14 I. C., 251. 

(10) Brajo Mohun v. Luchman, (1864) W. 
R., 83. 

(11) Bala V. Balaji, I. L. R., 22 Bom., 826. 

(12) Balajt v. Nana, 5 Bom. L. R., 96 ; 
Ram Ratan v. Lachman, 6 A. L. J. R , 417. 

(13) Bhawani v. Deo Raj. I. L. R., 6 All., 
642 ; Sheo Persad v. Ounga, 5 W. R., 221 ; 
Ramana'nd v. Qobind, I. L. R., 6 All., 384. 
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302. The touchstone of all alienations is necessity which in exceptional 
mawnhAv* casos Olay justify an alienation even by a member of the 
joint family.^^) In Bengal and the United Provinces an 
individual member cannot alienate his own share on his own private account 
without the consent of the other co-sharers, but such alienations are allow- 
ed in Bombay, ^2) Madras, and the Central Provinces/^) In the Punjab, a 
sdnless Jat proprietor is allowed to alienate his land to one of his heirs, to the 
exclusion of others where alienations to a stranger would bo entirely restricted. 
While the father of the eldest member of the joint family is usually its 
manager, Hindu law authorises a vounger member of a Mitakshara joint Hindu 
family to alienate or otherwise deal with immoveable property belonging to the 
family for family necessity, whenever he is put forward to the outside world 
by the elder members of the family as the managing member.^®! 


303. Hindu Widow. — The power of alienation of a Hindu widow 
succeeding to the pronertv of her husband is limited and subject to well defined 
rules. She is often described as a life-tenant, but this is clearly a misnomer, 
inasmuch as the estate which she inherits from her husband is not merely a 
life-estate, but the limited estate of a female known to Hindu law.^f) If there be 
collateral heirs of her husband, she cannot of her own will alienate the property 
beyond her own lifetime except for special purposes. But the restrictions on 
her power of alienation are inseoarable from her estate, and independent of the 
existence of heirs capable of taking on her death, and so in the absence of any 
heir if the nroperty passes to the Crown, it has the same power of protecting 
its interest as an heir by impeaching any injurious alienation by the widow. 
Over her stridhan, however, a Hindu widow has absolute power of disposition 
and alienation. But an excention is made in the case of stridhan when it is 
immoveable property received from her husband which she is not entitled to 
alienate, except for purposes justifying alienation of any other property which 
she receives by inheritance.(^) But if it had been bestowed on her by her 
husband coupled with an express power of alienation she would then have full 


(1) Balqohind v. Narain, I. L. R.. 15 All., 
339, P. G. ; approving Sadahart v. Foolbfish, 
3 B. L. R. 31, P.B. ; Madho^r. Mehnrban,!, 
L. R-, 18 Cal., 157, P.C. ; Bhagirathi v. Sheo- 
hhiky I. L R., 20 All., 326 ; Jnmnav Gunqa, 
I. L. R., 19 Cal., 401 ; Gopal Lolv Mah^deo, 

6 C. W. N., 651 ; Narayan v. Political Agent, 

7 Bom. L. R , 172. 

(2) Tdkaram v. Ramchandra, 6 B. H. C. R. 
(A. C.), 247 ; Vnsudev v. Venkatesh, 10 B. H. 
C. R., 139 ; Fakirapa v. Channa^ ib,, 162, F. 
B. {Inam h 4der may also alienate : Sultanji^, 
Raghunath, 2 B. H. C. R., 48 ; Rangayana v. 
Oanapahhatta, I. L. R., 15 Bom-, 673 ; Our- 
lingapa v. Nnndapa, I. L. R., 21 Bom , 
797 ; Balgobind Das v. Narain Lai, T.L R., 
16 All., 339 8. 0 . ; Chandra Deo Singh v. 
Mataprasad. I.L.R., 31 All., 176, (208) P.B- ; 
Kali Shankar v. Nawab Singh, I. L. R.. 31 
All., 607 (509). 

(3) Virasvami v. Ayyesvami, 1 M. H. C. R., 
471 ; Venkata v. Chinnaya, 5M.H.C.R., 166; 
Vitia V. Yamenamuea, 8 M.H.C.R., 6 ; Siva- 
gnanayf. Perisami, 1. L. R., 1 Mad., 312, 
P.C. 

(4) Diwaker v. Janardhan, 8 C. P. L. R., 


64 ; Abdul Azizv.Ajiulhin, 15C.P.L.R.. 156. 

(5) Mudit Narayan v Ranglal, I, L. R., 
29 Cal., 797, “ even a single individual may 
conclude a donation mortgage or sale of im- 
moveable property during a seapon of distress 
for the sake of the family.” iVrihaspati cited 
in Mitak., Ch. I., 8.1. V. 28; Harita in Vxvada 
Ratnakar, Ch. I, p. 4), 

(6) Rala v. Baunna, (1901) P. R., 14, 

(7) Jaimiahaiw. Dharsey. 4 Bom. L. R., 
893 ; Kone v. Bola, 12 M. L. J. R., 387. 

(8) Colleclor v Cavaly, 8 M. I. A., 529 ; 
Lakshmibai v. Oanpat, 6 B. H. C. R. (0.0. ), 
128 

(9) Dayabhaga, Ch. IV. S. 1, pi. 21 to 93, 
Vyvahara-Mayuka, Ch. IV, 8. 10, pi. 9 ; Tin 
Coivr ee V, Denonath, S'W.'R., 49 ; Ram She- 
vnik V, Sheo Qobhid, 8 W.R., 519 ; Thdkoor 
Davbee v. Balackram, 11 M- 1. A. 139 ; Doed 
Kulammal V- Kuppu, 3 M. H. C. R., 86 (in 
which said — “ perhaps ” she cannot alienate); 
Datuluri v. Mullaptidi, 2 M. H. C. R., 360 ; 
Qangadaraiaya v. Parawessaramma, 5 M.H. 

O. R., 1111 ; Venkata v. Venkata, I, L. B., 1 
Mad., 281 (286), O. A., I. L. R., 2 Mad., 388 
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power to alienate. (1’ But in any other oa^p a gift which, though creat- 
ing a heritable estate, does not give her that pdwer. But immoveable property 
purchased by her with her stridhan is not subject to the same restriction. (3) 
Stridhan which a woman may freely dispose of is termed Sondayika Stridhan, 
Dismissing then out of consideration this property, over which the Hindu widow 
exercises plenary power of alienation, it may now be useful to inquire under 
what circumstances she is competent to transfer the rest of her property, 
whether moveable or immoveable, for they appear both to be subject to the same 
rule.^3* The law on the subject has been thus laid down by the Privy 
Council : “It is admitted, on all hands, that if there be collateral heirs of the 
husband, the widow cannot of her own will alienate the property except for 
spe'^ial purposes. For religious or charitable purposes, or those which are sup- 
posed to conduce to the spiritual welfare of her husband, she has a larger power of 
disposition than that which she possesses for purely worldlv purposes. To support 
an alienation for the last, she must show necessity. On the other hand, it may 
be taken as established that an alienation by her which would not otherwise be 
legitimate, mav become so if made with the consent of her husband's kindred. 
But it surelv is not the necessary or logical consequence of this latter p’-oposi- 
tion that, in the absence of collateral heirs to the husband or on their failure, 
the fetter on the widow’s power of alienation altogether stops. The exception 
in favour of alienation with consent mav bo due to a presumption of law that, 
where that consent is given, the purpose for which the alienation is made must 
be proper.**f5) 

304. Hfjr power of alienation is then primarily conhned to two special 
objects, viz,, for religious duties, or charitable donations. Her obligation to 
pay her husband’s debts f alls under the head of religious duties, and she is bound 
to discharge them, only if they wore not contracted for immoral purposes. She 
may also mortgage or sell the estate to procure the necessary funds for the 
maintenance and marriage of her children, or for her own maintenance or to 
defray the expenses of her own religious ceremonies. She mav mortgage her 
property to defend her husband’s title, W and herself against a criminal prose- 
cution, or to save her property from sale ; costs of litigation being a recog- 
nized head of neeessity : but this does not mean that a widow engaged in 
litigation has an unlimited nower of borrowing For in order to constitute 
the iusbifving legal necessiby she must not ant^icipahe her wanhs, but must wait 
till the necessity arises, and which should he reasonable and such as she 


(1) V Mt. Sana, 1 N. W. P. H C. 

R . 66 : Koonjb^fJiari v. Prem<'h'ind , T Tj. R . 

6 Hal , 684 : Kamrin v. Mahil^l, T. L. R 10 

All , 495 : Mulchaml V. Bai T Ii.R. , 

7 Rom , 491 

(Q' hiichyniDi V . Kal^chiirn, 19 W. R . ‘292, 
P. 0 : Vfink'ita v, Venlcrta, I. Li. R , 2 M^d., 
33.8 ^385), P. 0. 

(3) Bhuqmnndp.en v. Myna Bmpc, 10 M. T. 
A. 51.8 ; Gollonior of v. Cavaly. 

8 M. I A., 5.51 : Paii'lh'irhi'ith v Govind, 9 

Bom. ti R,, 1305 0315, contra Ratansi 

V Thnerbai 9 I. 0.. 997 (999». 

^41 But the nowar reposed in the rever- 
sioner of validating an invalid alienation 
cannot be delegated bv him to his executor ; 
Modhu Rudan v. Hooke. T. D. R*. 95 fJal., I, 
P. C. ; Uaye^ v. Haremlra Narain, T. Tj. R.. 
21 Gal., 698. 

(5) OoLlector v. Gaoaly, 8 IM.I. A,, 529 (550), 


P. C. ; Gunmath v. KrUhnaji., I, Tj. R.. 4 
Bom., 462 : Dhnndo v. Balkrhh7ia. T. D. R., 

8 Bora.. 190 ; Molmdeay v. Ganik, T. D. R., 

9 Gal.. 244 ; Knnippi. v, Alaqu, I. D. R., 4 
Mad., 1.52 

(61 Tjukhee v. Gokool. 18 M T. A., 209. 

(7) Karimuddin. v. Gohind T. D. R., 31 
All. 497, P. II.; Dchi Gayal v. Bhan Pertab, 
I. Tj. R.. 81 Cel., 483 (4431. 

(8) Nobin v. Klierode Nath, 6 C. 

W. N.. 648; Dcbi Dayal v. Bhan Pertap, I. 
Tj. R.. 81 Cal.. 433. 

(9) Bhimaraddiv 6 Bom., D.R., 

628; Roy Radha v. Na^iratan, 6 0. D. J., 
490 ; Ram v. Zylfi.kan, (1890), P. R., No. 44. 

(10) Kalliyana Swndamm v. Subba, 14 M. 
Tj.J.. 139; KanchiJiapalliv.Abu KainacJiarlu, 
10T.0..676. (677): Vclappa iTn re) \3l.0.,ei0 

(11) RairaaesUioar v. Ghandi Pershad, 
I. L. R., .88, Gal.. 721, (746). 
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had not brought upon herself by her own conduct. A widow may pay off 
time barred debts, (^) and generally her position is not different from that of a 
manager of a joint family. The latter can act with the consent, express or 
implied, of the body of co<parceners. In the widow’s case the co-parceners 
are reduced to herself, and the estate centres in her. She can, therefore, do what 
the body of co- parceners can do, subject always to the condition that she acts 
fairly to the expectant heirs. The rights of these heirs impose on persons deal- 
ing with a widow, the obligation of special circumspection, failing which they 
may find their securities against the estate to be of no avail after the widow’s 
death. A Hindu widow in possfession of an estate as its qualified owner represents 
the estate in a suit brought against her, and reversioners are bound by a decree 
fairly and properly passed against her (3) though, it would seem, not by the 
award of arbitrators appointed by her(^l or by a compromise made by the 
widow even though it was embodied in a decree.® But this is probably an 
extreme view : for w^hile the widow is not competent to embark upon specula- 
tive ventures, still if the widow makes a good bargain for herself, and it did not 
prejudice the position of the then reversioners it would doubtless be given effect 
to.® As regards the management of the estate a Hindu widow has at least all 
the powers of the manager of an infant’s estate. She can therefore validly 
grant a permanent lease if it is for the benefit of the estate, But inasmuch 
as a Hindu widow has merely a possessory title an adverse possession against 
her is not adverse against the reversioners.® Though a Hindu widow is 
competent to pay off her husband’s debts, and for which she may, if inevit- 
able, alienate his property, the same right is not possessed by a Hindu 
wife during the lifetime of her husband. 1^) The burden of proving legal 
necessity is in every case on the alieneas.f^^l 


(1) Indar v. Lalta, I. L. R., 4 All., 532 ; 
Kalliyana Sundaram v. Snbba, 14 M. L. J., 
139; Arjanw. Indar, (1911) P. W. R., 128; 
In Dehi Dayai v. Bhnn Pertab, I. L. R., 31 
Cal., 433 (443), Rampini and Pargiter, JJ , 
held that the widow was not bound to pay 
the cost of litigation out of the profits of 
the estate, but that the same being “ debts 
incurred to protect and benefit the property... 
ware properly chargeablo on the estate. ’ ’ The 
learned Judges cite Avijad Ah v Moni Ram, 
I.L.R., 12 Cal., 52 ; Hurry Moliun v. Oanesh 
Chunder, I. L. R., 10 Cal., 823 <837, 838) 
F.B., for this statement but of the cases cited 
the first IS no authority for the view, while 
the latter lays down the contrary, and which 
it is submitted is the law : Bmda v, Baldeo, 
12 I. C., 336. 

(2) Cninnaji v. Dinkar, I.L.R., 11 Bom., 
320; Kandasami v. llajagopal, 5 I. C., 382 ; 
Udai V. Asutosh, 1. L. R , 21 Cal., 190; 
Kondapija v. Subba, 1. L. R , 13 Mad , 189 ; 
Jkalla V. Jewa, (1884) P. R., No. 117 ; contra 
Melgirappa v. Shivappa, 6 B. H. C. R., 270 ; 
Phallu V. Sorab, (l985) P. R., No. 108 F.B, 
But Hindu Law recognized no limitation to 
payment of just debts. 

(3) Katama v. Raja of Shivgunga, 9 M. 
I. A., 604 ; Nogender Oliose v Kamini, 11 M. 
I.A., 241 (267) ; an e-xpar/e decree binds them, 
Lahshminarayana v. Subharayadu, 17 M.L. 


J.R., 160. But not if the decree was obtained 
on a compromise Gobind v. Khunni hall, 4 
A.L.J.R., 365. 

(4) Ram Sarup v. Ram Dei, I. L. K., 29 
All., 239. 

(5) Mt. Soban Bibi v. Hiran Bibi, I I.C., 
180 (181) ; Gobind v. Khunni hal, I L. R., 
29 All., 487 

(6) Bckari Lai v. Bauds Husain, 18 I. 0., 
721. 

(7) Dayamani v. Srinivas, I.L R., 33 Cal., 
842. 

<8) Art. 141, Sob. 1, Indian Limitation Act 
(IX of 1908) ; Ranchordas v. Parvatibai, 
I.L.R., 23 Bom., 725 P. C. ; Amrit Dhat v. 
Bindesri, I.L.R., 23 All., 448; Jhnmaman v, 
Ttloki, I.L R., 25 Alb, 436 ; Sheo Chatidhuri 
V. Sadho Das, 18 I. C., 948; Hardwar Rai v. 
Bair am Rai, 19 I. C., 959. 

(9) Himmat Bahadur v. Bhawani Kunwar, 
I. L. R., 30 All., 852 (358) O A , Bhawarvi 
Kunwar v. Himmat Bahadur ^ I. L. R., 33 
AIL, 342 P. C. 

(10) Dhondo v. Balkrishna, I.L.R., 8 Bom., 
190; Tika Ram v. Deputy Commissioner, I. 
L.R., 26 Cal., 707, P. 0., Rameshwar y. 
Chandi Prasad, I. L. R., 38 Cal., 721 (762) ; 
Mi. JanhaBiy, Balabhadra, 10 I. C., 350; 
lu re Doraisawmy, 15.1. C., 602. See 8. 36 
Covim, 
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» 306. A reversioner may intervene to prevent an improper alienation made 

by a widow, and as to alienations already made, he mav obtain a declaration that 
they do not bind him,^l* and if a proper case is made out, the fact that the rever- 
sioner may not succeed to the estate for ma;c^y years is no ground for refusing 
it. Where an alienation is partly fo^ legal necessity and partly not, the 
reversioner mav obtain a decree only with resnect to the imoroner alienation, 
and on death of the widow he may recover the property sold by her from the 
vendee on payment of such portion of the consideration as represented moneys 
borrowed by the widow for legal necessity. (3^ But the reversioner is not 
entitled to the same equity if the alienation was fully justified by necessity. 

According to Hindu law prevailing in the French territories, a widow 
succeeding to the property of her husband takes an absolute estate, whose cha- 
racter does not change by her subsequent migration to British territory, unless 
there be some evidence to show that since her change of the domicile she had 
adopted the system of law prevalent in British India. 

306. Co-widows. — One oo-wi4ow cannot transfer property without 
the consent of the other. But suoh consent may ha general, express or 
implied, and where a co- widow empowers another to generally manage the 
estate, the managing co- widow has implied authority to alienate the family 
property for legal necessity. An alienation by one of two co* widows is not 

facto invalid with reference to the interest of the other co- widow. ^^1 And 
there is nothing in law to dab^sr the co-widows, from effecting a partition of 
their interests in the estate, though such partition would have merely the 
effect of a family arrangement made for the convenient enjoyment of joint pro- 
perty l<^aving unimpaired the right of the reversioner to the estate. 


307. A widow mav upon re-marriage forfeit her inheritance, unless she 
belongs to a caste in which re-marriage does not occasion 
qaalificat^ons.^ ^ * forfeiture.^) But among high caste Hindus, and those 
belonging to the Maraver(l^2) or Lingait(l31 castes, or governed 
by the Widow Tie-marriage Act which enabled widows tore-marry who could not 
have previously done so,(i4) re-marriage by a widow does occasion forfeiture of 


pronorty inherited from her deceased husband. It should be noted that the Act 
does not affecf: persons who could have re-married before, and who therefore do 


not fall within the scone of the Act, nor are subject to the disability to inherit 
which it creates. A Hindu widow in whom propertv has become vested after 


(U Chhoftiv, Ml .S/i<*o6ar^i,6G.W.N.,446. 
is) Upcndraw. Oopcenath, l.Jj.'R., 29Cal., 
817. 

(3) Oobincl v Bildeo^ I L K.. 25 All., 
330 ; Jhamman Kunwar v. Tiloki, I, L, R., 
25 All., 435 ; Ram Dai v.AbuJafurtl.Jj. R.. 
27 All , 494: Qobindn Nndan v. Vasudewo, 16 
I. 0. 386; Sivgam Setti v. Draupadi^ I.L.R., 
31 All., 153 

(4) Raghubar Dayal v. Akbhar Khan, 5 

A. L. J.'366. 

(5) Mil'ith'iiv. Subharaya, 11 M.Ii J. R., 
309. 

(6) Qaiapaii v. Pampati, T.L.R.. 16 Mad., 
1 P.O. : MaJiodpi't'ipoa v. Basagaioda, I.L.R., 
29 Bern., 346. 

(7) Mahadevappa v. Basagawda, I. L. R., 
29 Bom., 846; Thaknrmnni v. Dai Rani 
Koeri, I. li. R.. .33 Cal., 1079. 

(8) Siibhamntal V . Avadaiyammal^ I.L.R., 


30 Mad., 3; Kalliynnav. Subba Moomner, 14 
M.L.J . 139. 

(9> Durga Diit v. Gita, I. L. R.. 33 All., 
443 ; Kanni Ammal v. Ammakannu, I. L. R., 
23 Mad., .504. 

(10) S. 2, Widow Re-marriage Act; (XV of 
1856), VWmv Oovvida, 1. D. R.. 22 Bom., 
132. 

(11) Parekh v.Bai Vakhat, 11 Bom., 

119 : Bar Saran v. Nandi, T. L. R , 11 All., 
330 ; Afmad v. Motiirajii, l.h R., 12 Gal.. 52. 

(12» Mnrugayi v. Virmakali, I. L. R., 1 
Mad.. 226. 

(13> Kodtithi V. Madu, I. Tj. R. 7 Mad , 321. 

114) SS. 2, 3. & 4. Act XV of 1866 : Subba- 
raya v. Rama Sami. I.L.R., 23 Mad-. 171. 

(15) Ranjitw, Radha, I L. R.. 20 All., 476 
(Kurmi caste case Har Saran v. Nandi, 1. L. 
R., 11 All., 330; Dhara7n Das v. Nand Lai 
(1889), A.W.N., 78. 
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the death of her huebaod is not divested by her subsequent unchastity, which 
is an impediuaent to succession but is no ground for forfeiture. But the 
enjoynaent of a maintenance-grant is conditional on her continued chastity, and 
in case of her incontinence not only a grant made may be forfeited, (2) but a 
decree passed for maintenance in her favour may be set aside. But it would 
appear that a sum of money given to a widow without restriction in lieu of 
maintenance, would be her absolute property which she could retain in any 
case. 

308. It has been stated before that a Hindu widow may make an absolute 
Reversioner con- transfer with the consent of the reversioners, but unless all 

■enting to transfer, the reversioners have joined, such an alienation will not 
operate beyond conveying the interest of the widow and the consenting rever- 
sioners, and even when all the existing reversioners have consented, it would 
not atiect an after-born reversioner. ^6) Similarly, a contract between the widow 
and the then expectant heirs, by which the latter recognize the former as an 
absolute owner, is not binding on the persons who become heirs when the 
succession opens out. Thus, where the existing nearest reversioner acknow- 
ledged a Hindu widow as entitled absolutely to the property, it w'ould not 
prevent his successors from claiming the property when the succession opened. 
“ It would be a novel proposition to hold that a person so claiming is bound by 
a contract made by every person througli whom he traces his descent. 

309. A mortgage by a female is valid if the next heir assents to it at the 

time when the mortgage is made or afterwards. The validity 
such an alienation can be contested only by tlie next heir 
and not by a remote reversioner unless the former has 
colluded with the widow or has rendered himself otherwise disqualified. (8) 
In other words, such an alienation is not void, but is only voidable at tbe option 
of the reversioner. So in a case where a Hindu widow had granted a piUiii 
lease the Privy Council held that the putni was not void ; it was only voidable. 

As regards the powers of a Hindu widow to grant a permanent lease, the 
law appears to be thac her power is at least as great as of the manager of a 


(1) Parvati v. Bliikee, 4 B. H. C. R , (A. 
O.j, 25 ; Keshar, I. L. R., 9 Bom., 94 ; .15/a- 
ram v. 8reeram, 3 B.L.R (A. G.), 421 \Matan- 
giniw, Jaykali, 5 B. L. R., 46G ; Kery v. 
Moniramy 13 B. L R., 1 F. B., 0. A. , Mom- 
ram V. Keri, I. L. R , 6 Cal , 776 P. O., ; 
Nehalo v. KisJien, I. L R, 2 All., 150; 
Bhawani v. Mahtaii, ib., 171 (it is not neces- 
sary that she should have acquired posses- 
fiion — vesting is sufficient.) 

(2) Rama Noth v. Rajonivinm, I.L R., 17 
Cal . 674 ; Hanavin v. Timannabhat, I.L. R , 
1 Bom., 569; Valu v. Ganc/a, I.L.R., 7 Bom.. 
84 ; Daulta v. Meghu, I. L, R . 16 All , 382. 

(3) Vishnu v, Mnnjamma, I- L. H., 9 

Bom., 108. 

f4) Nellaikumnni v. Maralcalhammal, I. 

L. R.. 1 Mad.. 166. 

(5) Ramadhin v. Mathura, 1 L R , 10 AH.. 
407, and oases therein cited. Bajratigi Singh 
V. Baksh Singh, I.L.R., 30 All., 1 P.U.; 
Piluv. Babaji, I.L.R., 34 Bom., 165; Ran- 
gappa v. Kamti, I.L.K., 31 Mad., 366 F.B.; 
Kattamudy v. Kattavmdy, 23 M.L.J., 368 ; 


Knppier v. Kotta, (1912) M.W.N., 768 consent 
of reversioners to a transfer is evidence of its 
propriety — v. Onbind, I L.R., 25 
Bom., 129 (133); Hem Chtinder v. Sarnavioyi, 
I.L.R. 22 Cal., 354 (3611 ; Palin v. Bolai, 
I.L R., 36 Gal., 939 ; Debi v. Golop. 19 I.C.. 
F.B. ; Abbesang v. Raisanq, 14 Bom. L.R., 
602. 

(6) Dali Singh v. Snmlar, T.L.R., 14 All., 
377 ; Bahadur Singh v. Mohar Singh, I.L.R., 
24 All , 94 P.C. 

(7) Bahadur Singh v. Mohar Singh, I.L.R. , 
24 All,, 94. (108) P C. 

(8) Jhula V. Kanta Pra.^ad, T.L.R., 9 All., 
441; Bhikaji y. Apaji, JO B.H.C.R., 361; 
Abinash v. Hari Nath, I.L.R. 32 Cal., 62 ; 
Qovinda v. Thyammal, 14 M.L.J.R. 209. 

(9) Modhu Sudan v. Roorkee, I.L.R., 25 
Cal., 1 P.C. ; Sadai Naik v. Serai Naik, 
I.L.R., 28 Cal. 682; Bejoy Oopal v. Nilra- 
tan, I.L R., 30 Gal., 9^. O.A. sub nom ; 
Biiny Gopal v. Krishna, I.L.R., 34 Cal., 329 
(333) P.C. 
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minor’s property, and that, therefore, she may grant a permanent lease if it is 
for the benefit of the estate.<^> 

310. Hahomedan Family.— The Mahomedan Law does not recog- 
nize the joint family, but where a number of relations are found to be living 
together and are supported from the proceeds of the patrimonial estate, it may 
be safely inferred that they are joint.(2) But, strictly speaking, there is no 
joint family and joint family property under Mahomedan Law in the sense in 
which these expressions are understood in the Hindu system of law. But in 
some parts of India JVlahomedan families have adopted Hindu customs and 
usages, and where they have done so, they may be governed by principles of 
Hindu {jaw as to joint family property.(^) But a special custom of this kind 
being entirely opposed and unknown to Mahomedan Law, must be alleged and 
proved before it can be held applicable to any particular case, for the presump- 
tion of Hindu Law in favour of joint acquisition and joint family does not 
arise in the case of Mahomedans.t^) And hence it follows that in a Mahomedan 
family, the individual benefited, and not the family, is liable for expenses in- 
curred for the benefit of any particular momber.(^) 

311. Under Mahomedan Law the mother is not thede facto guardian 
of her minor children, and unless she is appointed de jure or is especially 
authorized by the District Judge, she has no power to bind their estate by 
mortgage or otherwise, such an act by the mother being entirely void. (6) In 
this respect, Mahomedan Law differs from the Hindu Law, inasmuch as though 
the widowed mother may be a co-heir with her minor children in respect of the 
property dealt with hy her, the Mahomedan Law, unlike the Hindu Law, does 
not constitute the senior co-heir the managing co-parcener, entitled to ad- 
minister and manage the estate until partition. Alienations by such a widow 
cannot, therefore, be upheld by extending to Mahomedans the principle of 
Hindu Law applicable to the acts of a guardian or managing member of a 
family. Under Mahomedan Law the estate of a deceased person must be 
applied to the payment of his funeral expenses and debts before the heirs can 
make partition ot it. In this respect it is analogous to, and even stricter than 
the Hindu Law. The creditors have the right to sue such of the heirs as have 
taken the estate, but they are entitled to have recourse to a single heir only in 
a case where ail the eflecfcs are in the hands of that helr.^*^) 

312. Again, in Mahomedan Law there is no distinction between ances- 
tral and self-acquired nroperty. On death of the ancesLor, the shares of all the 
heirs are clearly carved out, and the sharers thereupon acquire absolute 


(1) Dayamani v. Srinibashf LL.R. , 33 
Cal., 842 ; following //w7ioo7;tan Pershad Pan- 
dey V. Mt, Bobnoee, 6 M. 1. A., 393 ; Kaines- 
war Per shad v. Run Bahadur, I.L.K., (5 Cal. 
843 P. C. 

(2) Achinaw. Ajeejoon ssa, 11 W. R , 45 

(3) Abraham V, Abraham, 9M. I. A.,195; 
Hakim Khan v. OooL Khan, I. L. R., 8 Cal., 
S'i3;Jaker Aliy* Rajchunder, l.L R., 8 Cal.. 
831, note; Mahomed v. Auarbi, 1. L. R.. 22 
Cal., 954 (959l ; Amme v. Zia Ahmad, I L.R., 
13 All., 282 ; Patcha v. Mohidin, 1. L. R , 15 
Mad., 57 ; contra held in Bombay, Bavashay. 
Masumsha, I. L. R., 14 Bom., 70. 

(4) Hakim Khan v. Oool Khan, I. L. R., 
6 Cal., 828 ; doubting Rupfihand v. Latu, 3 C. 


L. R., 97; Joioala Bukshw. Dharum Singh, 10 

M. I. A , 511; Mahomed v. Ekram, 14 W.R., 
.374 ; Abdool v. Mahomed, 1. D. R., 10 Cal., 
562 ; Mohanwd y. Anarbi, I. L. R.. 22 Cal., 
964 1959, 960). 

(5) Alimunnessa v Hassan, 8 C. L. R., 878. 
\6) Moyna Bibx v. Banku Behnri, I. L. R., 
29 Cal., 473 ; following Bhutnath v. Ahmed, 
I. L. R., 11 Cal , 417 ; Baba v. Shivappa, 1. 
L. B., 20 Bom., 199 ; Ntsamuddiny. Ana^i, 
I. L. R , 18 All., 37 ; distinguiphing Bam 
Chunder v. Brojo Nath, I L. R., 4 Cal., 929 ; 
Pathiimmabi v. Vittal, 1, L. R., 26 Mad., 734. 

(7) Pathummabi v. Vtttal, I.Li R., 25 Mad., 
734 ; followed in Mafzzal v. Basid, I. L. R., 
34 Cal., 36. 
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dominioQ over the proDerty allotted to them. A person then, at any time in 
popseseion of his property, has the unfettered power of disposition inter vivos, 
and it is only in dispo^^itions to take effect after his death that his power is 
limited hy the right of his heirs. And in this respect Mahomedan females 
stand on the same footing ns the males, both having the same unqualified 
power. Similarly, a Mahomedan widow taking a share in her husband’s estate 
acquires an absolute interest and has no fetters put unon her power of aliena- 
tion as a Hindu widow. In this respect the laws of Islam are more akin to 
the English than to the Hindu Law of property. 

The Mahomedan Law relating to wakfs and gifts will be found set out in 
a note under section 129. 

313. Indian Christians. — An Indian Christian family is not, ordinarily , 
subject to the law governing the joint Hindu family. The senior member has 
not then the status of the managing member even if all the members of the 
family live together and the senior member manages the affairs of the family. 
An Indian Christian cannot borrow on the credit of others living with him so 
as to bind their estate without authority or agency. Such an agency cannot 
be implied by the mere fact of his acting for other members.^^) 

314. Buddhists . — In families subject to the Buddhist law co-sharers 
can dispose of their own share, even while the property is undivided, but 
the sale of undivided ancestral property can be effected only with the consent 
of all the co-heirs. The wife or husband has an interest in the property 
acquired by the other by inheritance after marriage when they are living to- 
gether : a sale by a Buddhist husband of such joint oroperty made without 
the wife’s* consent would, therefore, constitute a valid transfer of only his 
share and interest in that property.*^! The same rules apply to an alienation 
by the wife, though her interest is attachable.<6> After her husband’s death 
she Can validly alienate her share, W but she cannot disnose of the share of 
her eldest son even in case of necessity. In cases of other children’s share 
she can sell for family necessity, which it will lie on the purchaser to prove, 
There is more of equity than Buddhist law in the rule that the mortgage by the 
managing member of a Buddhist family is binding other members if they have 
consented to it.HOl 


316. PoWGrs of QuardiEU. — A guardian is a person entrusted with 
the care of a minor or custody of his estate. Obviously, only a brief reference 
can be here made to the latter class of guardians who mav be either (a) natural 
(/>) certificated or fc) testamentary. The law relating to guardians mainly 
follows the personal law of the minor, for though modern legislation has made 
provision for the appointment of a guardian, it merely prescribes the proce- 
dure, and where it does more, it does so subject to it. 


(1) Appavu V. Susai Udayan^ 15 M. L. J. 

R., 236. 

(2) Subramaninyi v. Maunn Slice. H I. C. 

781 (782). 

Te V. Po Mating (1872-1892), L. B. 

(4) Maung Po v. Ma P«;a (1893-1900), L. 
B. U.,40S. 

(6) Ma Shelve v. Ma Kyu, 3 L. B. R., 66. 


F. B. 

(6) Maung Po v. Maung Pyaung, 8 I. G. 
992 i99S). 

(7) Maung Po v. Ma Ba, 14 Bur, L. R. 67. 
(6) Mt Saw V. Mi Shwe, 15 I. 0. 919. 

(9) Nga Shwe v. Mi San, (1872-1892) L. 
B. R,, 108 ; Chan Tha v. Naio Bai, 17 I. C., 
956. 

(10) Ma Ngwe v. Mang Po, 11 I. C., 775. 
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316. In the arohaic Hindu law the king is epoken of as the supreme 
/ 4 v w 4 til guardian of the property of all minors whether male or 
dlan aoder Hin?^ female, (1* and this power is now exercised by the Courts 
Uaw. guardians of all minors who are universally 

regarded as the pet of law. But this merely confers on the 
Court a special duty towards the minor who still remains subject to the power 
of their guardians. 


Under Hindu law the father has the first claim to be the guardian of all his 
legitimate children males, whether natural or adopted, ^3) ag as unmarried 
females.(^) He is moreover empowered to nominate a guardian of his children 
which he may do orally or in writing and who will exclude even the mother 
from the guardianship. After the father, and in the absence of a valid appoint- 
ment by him, the mother becomes the guardian of her minor children, if the 
family is divided, and in which case she is enjoined to act under the advice of 
her husband’s relations. But where the minor is a member of a joint family 
then, of course, the senior male member of the family e,g., the eldest brother, 
would be its karta^ and as such he would assume charge of the minor’s property. 
No guardian can bo appointed to an individual minor’s co-parcenary interest in 
a joint family though a guardian may validly be appointed where all the 
co-parceners are minors. <61 On failure of the mother the office devolves on the 
paternal relations, and failing them, the maternal kinsmen. 


The husband is the natural guardian of his wife even though he be himself 
a minor,!*^) unless he is unfit to discharge his duties towards his ward, <8) and 
which probably means, if he is immoral, extravagant, or otherwise disqualified 
to act in the interest of his ward. 


317. Under Mahomedan Law guardians of minors are divided into two 
classes — those designated (a) wear and ih) remove. Under 
Law ®hoinedan former category fall all fathers, their executors, paternal 
grandfathers their executors and the executors of such exe- 
cutors. Near guardians alone are competent to manage the property of a 
Mahomedan minor ; failing them the office devolves upon the king, or bis 
representative the judge, whose duty it is to appoint a guardian. (^6) Bemote 
guardian’s can never act as the guardians of minor’s property. 

A Mahomedan husband is not the natural guardian of his wife who retains 
her former guardian until she has attained puberty and is fit to bear the 
embraces of her husband, when the husband can obtain her custody provided 
that her dower, if prompt, is paid to her.(i2) * 


(1) Manu ch. 8, v. 27 ; M •ithuveerappa v. 
Ponnuswomi, 10 M.L.T., 477. 

(2) Bam Bansee v. Soobh Koonwart, 7 W 
R.. 326, 

(3) Lakshmi Bai v. Vasudev^ I L. B., 3 
Bom., 1. 

(4) Soobah Doorf/ah v. Ncclanund, 7 W.R., 
74. 

(5) Bandhu Prasad v. Dhiraji, I L.R., 20 
All , 400 ; Murlidhar v. Hari Lai, (19061, P. 
L. R., 165 ; contra In re Manilal, I.L.R., 25 
Bom., 353. 

(6) Bindajee v. Mathurabai, I. L. R., 30 
Bom., 162; Ram Chandra v. Krishna Rao, 
I. L. R.. 32 Bom., 269. 

(7) Dhuronidhur, I. L. R., 17 Oal., 298. 

G. TP— 28 


(8) 8 41 [d) Guardians and Wards Act (Act 
VIII of 1890 

(9) Dhutnath v. Ahmad Hosain. I. L. B., 
11 Cal., 4i7 ; Sita Ram v. Amir, I. L. R., 8 
All., 324 (338J. 

(10) Bukshanw. Maldai, 3 B. L. R., 423; 
Ruiton V Dhoomce Khan, i N.W.P.H.C.R., 
21 . 

(11) Xurkadir v. Zuhika, 1. L. R., 11 Cal., 
649, Khatij* (In the matter of) 6 B. L. B., 
667. Mahin {In the matter of) iS B. L. R., 
ICO. 

(12) Bailie’s Dir. Pt. T. pp. 54. 125, 126, 
Kajikar v. Maru Devi, I.L.R., 32 Mad., 139, 
Jhabbu Singh V. Oanga Bishan, I. L. R., 17 
All., 529. 
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318. Under English law, a father is the natural guardian of all his 

(8) Other Laws children, except that in the case of a daughter the 

right determines on her marriage under age. His right to 
custody is absolute even as against the mothert^* and it will be lost only if he is 
proved unfit to exercise it, and which would be the case, if he is actually cruel 
i/religious or immoraK^) or it would otherwise be in the interest of the minor.<3) 
The same right belongs to the mother on the death or removal of the father, 
should the latter have appointed no guardian. Apart from his appointment by 
the Court a father would seem to be the guardian of bis minor children’s estate, 
though this statement would have to be qualified for England where he is usually 
but not invariably such guardian(^l — the question often depending upon the 
nature of the estate and customs incident thereto. But it is even there settled 
that if he enters on the infant’s land and receives its usufruct, he will be 
deemed to do so as his guardian. (5) But as guardian for nurture and by 
nature the father is only a guardian of the person of the minor.!®) 

319. Certificated Guardian. — A certificated guardian is one ap- 
pointed under the provisions of the Guardians and Wards Act. (7) His rights 
duties and liabilities are then limited by the creation of his office.!®) Such 
are also testamentary guardians. 

A natural guardian possesses larger powers of alienation than a certificated 
guardian whose powers are necessarily more circumscribed.!^) The guardian 
of a minor is competent to transfer and otherwise dispose of his ward's pro- 
perty if he acts in good faith and in the minor’s interest.!!®) He may exercise 
or refuse to exercise the right of pre-emption accruing to the minor, and if he 
refuses in good faith and in the interest of the minor, the latter is bound by 
the refusal.!!!) The Court of Wards in Oudh have no larger powers than those 
of a guardian, suoplemented by certain additional powers given by the statute, 
and it has no power to make a voluntary alienation of the ward’s immoveable 
property in perpetuity, unless it be to his advaQtai^e.!^‘-^) A transfer made by a 
de facto or actual guardian stands on the same footing, and would not be 
disturbed if it appears to have been made for the minor’s benefit.!!®) A 
voluntary alienation made by the guardian may be challenged by the latter on 
attaining majority.!'^) Indeed, generally speaking, no alienation made by a 
guardian is valid as against the ward, unless it is shown to have besn made for 
his benefit, or made under circumstances otherwise rendering it binding on 


(1) Agar-Pillis (Re) 24 Ch., D. 317 (335, 330), 
Thomasset, v, Thomasset , [1894] P. 295 (298). 

(2) 8}ielley v. Wesfbrooke, Jac, 266. 

(3) Cruise v. Humber^ 2 Bro. C. 0, 500 ; De 
Mannevtlla v. De Mannerilla, 10 Ven., 52; 
Wellesley v. Beufort, (Duke). 2 Russ, 1. 

(4) Co. Litt 88 6.; R, v. SJiei rinriton, 
(Inhabitants of) 3 B. & Ad., 714. 

(6) 1 Black Comm. 453; Morqan v. Morgan, 
1 At. K. 48J. 

(6) Per Parke J. in R. v. Sherrington^ 
(Inhabitants of) 3 B. & Ad. 714 (716) ; But 
see S. 17 (4) Guardians and V^ards Act (Act 
VIII of 1890). 

(7) Act VIII of 1890. 

(8) J6., Chap., III. 

(9) Sfmrrut Chunder v. RajKishen^ 15 B. 
L. R . 860 : Ranjit Singh v. Amullya, 9 C. W. 
N.. 923 (926). 


(10> Uinrao Singh v. Dalip Singh, I. L. R., 
23 All., 129 (130) ; Z/il Bahadur v. Durga, I. 
L.R., 3 All., 437; Mir Sarwarjan v, Fakh tr- 
uddin, I. L. R.. 34 Cal.. 163, F. B. But the 
minor may sue to rescind the ooucract 
through a next friend if it is not to his 
advantage ; Abdulla v. Ram Das, 2 Nag. 
L. R., 146. Guardians must follow the rules 
io the Trusts Act. Tji re Cassumali, I. L. R., 
30 Bom., 591. 

(11) Lai Bhadur v. Durga, I. L. B., 3 All., 
437 ; Uinrao Singh v. Dalip Singh, I. L. R , 

23 All>» 129 

(12) 8. 172, AotXVlI of 1876; Mahomed ▼. 
Farhat Ali, I. h B., 23 All , 894 (404), P. C. 

(13) Amirbibi v. Abdul, 8 Bom. Ii. R., 688 
(665). 

(14) Mahomed v. Farhat, I. L. R,, 28 All., 
894 (404), P. 0. 
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A guardian duly appointed under the Guardian and Wards Aot may 
acknowledge a debt on behalf of bis ward. 1^1 and in such a case it is not 
necessary that the authority should be contractual. But the contrary view 
has been maintained by the Calcutta High Gourc, (^1 which has held in a case 
that a certificated guardian may make payments within the meaning of section 
20 of the Indian Limitation Aot, so as to enlarge time, but he cannot acknow- 
ledge a debt unaer section 19 of the said Act, for wnich he is not a qualified 
agent duly authorized ” within the meaning of that section. (^) On the same 
principle, payments made by a receiver appointed at the instance of the mort- 
gagee in possession, were treated as payments made by the agent of the mort- 
gagor, and as such sufficient to take the case out of the statute of Limitation, 
The guardian mother of a minor is similarly competent to acknowledge a 
debt, if it is for the benefit of the minor, ^'7) and it may then be enforced 
against the share of the infant. A mortgagee seeking to enforce such a mort- 
gage, is not entitled to recover, although had the minor sued the mortgagees 
to avoid the mortgage, he might not have been able to succeed, without paying 
compensation to the mortgagee to the extent to which his property had 
benefited by the money advanced on the security of the mortgage. (^1 

320. Mahomedan Law recognizes two classes of guardians, near and 
remote — of whom only the former possesses the power to sell immoveable pro- 
perty of their wards. According to that law. in the absence of only appointed 
testamentary guardians the care of a minor's property would devolve first on the 
father and his executor, next on the paternal grandfather and his executor, and 
failing these, the right of nomination of a guardian would “rest in the ruling 
power and its administration.” Mahomedan law does not recognize e>de facto 
guardian. As was observed in a case: “ It is difficult to see how the situation 
of an unauthorized guardian is bettered by describing him as a de facto 
guardian. He may, by his de facto guardianship, assume important’ responsi- 
bilities in relation to the minor’s property, but he cannot thereby clothe himself 
with legal power to sell it.”i^^i And from which it folIow^s that sale by such a 
person is not merely voidable but void.(lA) Under Mahomedan Law the mother is 
a preferential guardian of her children, if males, till they attain ihe age of seven, 
and if females, till they reach the age ot puberty, but under the Shiah 
law the mother is entitled to the custody of her female children till the age 


(1) Kamakshi v. Ramasarm,! . M.L. J K., 
131. 

(2) Annapayanda v. Sany^.d yyapa, I.L R., 
26 Bom., 221, F. B. 

<3; Chtnnery v. Evans, 11 H. L. C , 116 ; 
Cockburn v. Edwards, 16 Ch. D., 39 .S ; 
18 Ch. D., 449 (457) ; but see Lewin v. 
W’llson, 11 App. Cas., 639 [657/ ; explained 
in Annapnganda v. Sangadtyyapa, I. L. R., 
26 Bom., 221 (228); overrulicg Maharana 
V. Vaailal, I. L. R., 20 Bom., 61 (74); 
Chhato V. Bilto, I. L. R., 26 Cal., 51 ; in Beti 
V, Th>e Collector, I. L R., 17 All., J98. P.C. ; 
the point did not arise, but the view oonso- 
nant with ibe English cases was probably 
assumed , but of course the acknowledg- 
ment must be for the benefit of the minor — 
Bhulli V. Nanalal, 4 B. L. R., 812. 

(4) Asuddin v. Llcyd, 13 C. L. R., 112; 
Wojibun V. Kadir, I L. R., 13 Cal., 292 ; 
Chhato V. B\lto, I. L. R., 26 Cal., 51. 

(6) Natendra y. Rai OUaian, I. L. R., 29 
Cal., 647. 


lb) 3 & 4 Will., IV C., 27; Cockburnv, Ed- 
tvQfds, 18 Ch. l>., 449 (457. 458) explaining 
Clnniwry v. Erans, 11 H. Li. C., 115; 
followeo Mi Annnpi,ganda Sangadtyyopa. 
1. L. H., 26 Boni., 221 (228) F. B. 

(7) Bhulli V Nandlnl, 4 Bom., L. R., 812, 

(8) Muyiia Bibi v Banku Behari, 1. L. R., 
29 Cal., 473 ; Sun ram, v. Amir Begum, I. L. 
R., 8 All,, 324 ; Nizam ud-din v. Anandi, I.L. 
R., 18 All., 370 and cases therein cited. 

(9) Mata Dm v. Alimvd Alt, I. L. R., 34 
AIL, 213 i221)P. C. 

(10) Mata Dm v. Ahmed Ali, I. L. R., 34 
All., 213 i222) P. C. 

(11) L’itam Singh v. Guruinukhe Singh 
11913) P. R. No. 16; Sardar Shahv. Haji, 
(1908) P. L. R., 182. 

(12) FiUteh Ali v. Mahomed, (1864), W. R., 
131 ; Raj Begum v. Reza Hossein, 2 W, R., 
76; In rc Tayheb Ally, 2 Hay., 63 ; Alxnwd^tn 
V. Syfoora, 6 W. R., (Mis.), 126. In re 
Amecroonissa, ll W. R., 297 ; Beedhun v, 
Fuzvloolah, 20 W. R., 411 \Idu v. Amiran, 
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of seven, when the father becomes entitled to her custody.^^^ Under Maho- 
m^dan law a sale by a guardian of property belonging to a minor is not per- 
mitted otherwise than in case of urgent necessity or clear advantage to the in- 
fant. A purchaser from such a guardian cannot defend his title on the ground 
of the hona fides of the transaction. (2) But remote guardians, among whom 
arc brothers, can under no circumstance alienate his property, as their 
guardianship only extends to matters connected with the education of their 
wards beyond which they have no powers.C^) But a near guardian clearly 
possesses such a power, which he may exercise in limited oases, as for the 
payment of the debts of the deceased incumbent, or when its sale becomes 
necessary for the maintenance of the minor.^®^ The question of legal neces- 
sity does not arise in cases of sale under Mabomedan Law, though it may 
properly be an element for consideration when the conduct of a guardian is 
called in question. The Mahomedan Law looks to the benefit of the minor, 
and if the alienation is impeached by the ward, the guardian is permitted 
to show the real nature of the sale, and to prove that it was one beneficial 
to him. (7) Ife makes no provision with regard to mortgages, as such trans- 
actions are, strictly sneaking, unlawful as they involve the payment of interest. 
As, however, mortgages do now exist among Mahomedans, thev must be governed 
by the rules annlicable to sal«s. Absolute necessity, or benefit of the minor, are 
the two cardinal elements which justifv an alienation of the ward's property. W 
Where the guardian alienates prooerty belonging to himself and the minor, and 
such alienation is not for the benefit of the minor or his family, it can bo held 
valid only to the extent of the share of the guardian and not of the minor. 


321. A minor is bound by the acts of his guardian done bona fide and for 
Extent of his benefit in the management of his estate even though his 


power. 


name does not appear in the transaction. It is only where 
the guardian’s act was not necessary, proper or prudent that 
anv qmstion of ratification or renudiation arises. The power of a guardian 
to alienat’e his ward’s prooertv is not co-ext^nsive with that of a trustee, the 
former is more limited than the latter. He cannot release from the mort- 
gage a portion of the secured lands on the grounds that the remainder of the 
property was suflicient.f^^l A mortgage of a minor’s nroperty, executed by a guar- 
dian without the sanction of the Court, is not void, hut onlv voidable. Hence the 


I. L. R., Ml . 322 • Nut K adirv. Zullxklia, 
T. Tj. R., 11 Oal., 449. 

(1) Tn re Hosseini Begum, I L. R , 7 Cal., 
434 ; 771 rc Mahomed Amir Khan, I. L. R., 
14 Cal.. fil5. 

Bukshnnv.MaUai.^B L. R., (A.C.i, 
423 : Durgozi Bmv v. Pakeer Sahib, I. L. R.. 
30 Mad., 197 (1981 ; Fa^i^euddin v. Abdul 
Hussain I. L. R. 35 Bom.. 217 (2191 ; Amba 
Shnnknr v. Ganga Singh, 9 O. 0. 97. 

13) Rutton V. Doomee. 3 Agra, 21 ; Mata 
Din V. Ahmad Ali, I.L.R.. 34 All.. 213 1222) 
P.C. 

(4) Svedun v Velayet Ali, 17 W. R., 239 ; 
Bhutnath v. Ahmed, I. L. R.. 11 Cnl., 417 ; 
where ranrteage of prooerty by co-heirs to 
pay off the arrears of rent was held to be 
invalid against the infants. 

(6) Hussain v. Zia nl-Nisa, T. L. R . 6 
Bom., 467 ; Hasan Ali v. Mehdi Husain, I.L. 
B., 1 All., 533 ; Kali Dutt v. Abdul Ali, L L. 


R . 16 Cal.. 627, P C. 

f6) Suedmi V. Velayef Ali, 17 W. R., 239. 

(7) Kali Dutt v. Abdul Ali, I.L.R., 16 Cal. 
627, P.C. ; Mnfuzzul Hosain v. Basid, 4 C.L. 
J., 485. 

f8) Hurhai v. Iliraji, I. L. R., 20 Bom., 
116; Majidany. Ram Nnrain, T. Tj. R., 26 
All., 22. The custom of taking interest as 
between Mahomedans is recognized by the 
Courts. Act XXVTTI of 1866 repealed the 
Mahomedan law relating to usury ; Mia 
Khan v. Bibi Bihijan. 5 B Tj. R., 500 ; 
dissenting from Ram Lall v. Haran, 3 B.L, 
R. (O.C.), 130; Soorma’y. Attaffonnissa, 2 
Hay, 210, in which interest on a claim of 
dower hv a Moslem widow was allowed. 

^9) Pullikara v. Mohidin, 12 T.O. 64 (56). 

(10) Ohasiram v. Mi Bina, 1 Nag. L. R., 
66; Murariv. Tayana, I. L. R., 20 Bom., 
286. 

(11) Muthu V. Ranjia, 7 M. L. J. R., 191. 



TBANSFBB BY GUARDIAN 


221 


8. 7.] 


minor cannot be permitted to avoid the incumbrance so created without restor- 
ing to the mortgagee the benefit that he had received thereunder. (^) The policy 
of the law being to protect minors from being taken at a disadvantage by their 
guardians, the leave of the Court is required not only in the case of agreementa 
entered into out of Court, but also in the case of agreements which are given 
effect to by a decree of the Court. A sale made by the certificated guardian 
of his ward's property without complying with the conditions subject to which 
sanction was given by the Court <3) was held to be voidable at the instance of 
the minor on the ground that the sale was not in accordance with the sanction, 
the terms of which were known to the purchaser. (^) A transfer made by a de 
facto or actual guardian on behalf of the minor will not, however, be disturbed 
if it appears to have been made for the minor's benefit, or for legal necessity.(®> 
An alienation made by a certificated guardian who is also the kurta of a joint 
Mitakshara family may be void as made without the sanction of the Court, but 
it may nevertheless bo upheld as made by the kurta of a joint family. An 
alienation of a minor's estate made by the natural and de facto guardian will be 
valid if for necessity notwithstanding that there was a testamentary guardian 
in existence, especially if the latter had acquiesced in the alienation. (7) But if 
the money so obtained had been paid not as the minor's debts but as the debts 
of the guardian who claimed adversely to the minor, the alienation would be 
sot aside, though the purchase- money had been applied in payments of debts 
for which the minor was liable and though he had thereby benefited. (S) The 
powers of a guardian are in other respects similar to those of a manager of a 
joint Hindu family (§ 299). A guardian suing on behalf of bis minor ward 
is, as regards limitation, entitled to the same benefit to which the minor may 
be entitled. 

322. Guardian of a lunatic. — A lunatic may, as has been observed 
before (§ 285), transfer property in his lucid intervals. But a lunatic whose 
estate has been taken possession of by the Court of Wards or by the manager 
appointed under the Lunatic Estates Act. is debarred from transferiing 
property of which ho is divested for the time being under the provisions of those 
Acts. In one case the Court of Wards, and in the other case the manager is 
alone then competent to deal with his property within the scope of their respec- 
tive authority. The manager of an adjudged lunatic is thus declared incompe- 
tent “ to sell or mortgage the estate or any part thereof, or to grant a lease of 
any immoveable property for any period exceeding five years, without an order 
of the civil court previously obtained. If, therefore, the manager enters into 


(1) Simav. Mt. Aiyat, I. L. R,, '2'2 Mad., 
289 

(2) Lala Majlis Mt. Narain, 7 C.W.N., 
90; following Raja (ropal Mattnpalem, I. 
L. R., 3 Mad., 103 ; Kermah v. Rolumbhoy, 

I. L. R.. 13 Bom., 137 (146). 

(.3) S. 29, Guardian and Wards Act (VIII 
of 1890). 

(4) Kunja Mai v. Gauri Shankar ^ 3 A.L. 

J. R. 30 (29, 30). Richards, J., dis.se ntiente. 

(6) Oharibullah v. Khalak Sinqh, I.L.R., 

25 All., 407, P. 0. ; Amirbibi v, AbduU 3 
Bom. L.R., 658 (665) ; Mafazzid v. Basid, I. 
L. R., 34 Cal., 36; Batneharanv. Anukul 
Chandra, I. L. R., 34 Oal., 65. 

(6) OhartbuUah v. Khalak Singh, I. L. R., 

26 All., 407. P. C. ; RamAutar v. Chowdhuri 
Narsmgh, 3 G. L. J., 12. 

(7) A7'unach€la v. Chidambara, 13 M.L. 


J.R , 223 ; Ram Charan v Ant^kul Chandra f 
4 G. L J., 678, following Mafuzzul Hosain v. 
Basid, lb., 485, disapproving Moj/na Btbiv, 
Banka Behan, I. L. R., 29 Cal., 473. 

(8) Nalhu V. Bahoantrao, I. L. R., 27 
Bom., 390 

(9) Shama Churn v. Kanangai^ 7 C. W. 
N., 594, following Phoolbas v. Lala Jogeshwar 
I. L. R., 1 Cal , 226 ; Narendra v. Bhupen- 
dra, I. L. R., 23 Cal., 374 ; Mohori Bibee v. 
Dharmodas, l.L R., 30 Gal , 539, P.G. 

(10) Act XXXV of 1858. 

(11) S. 114, Act XXXV of 1858; Referring 
to this section Phear and Morris JJ., held 
that without the sanction of the Court the 
manager can pass no good title— Court of 
Wards v. Kupalman Singh, 10 B. L. R., 364 
(379). 
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a contract to sell his warti’s property io anticipation of the requisite sanction, 
it would confer on the purchaser no right to recover damages if the sanction be 
afterwards refused, though the purchaser would, of course, bo entitled to recover 
any sum paid as earnest-mooey to the manager. (*) 


323. Manager appointed by Court. — A manager of property 
appointed by Court possesses the powers determined by the Court which 
appoints him, and if within those powers, he can validly grant a lease extend- 
ing over several years. (2) 

324. Executor and Administrator. — Under Hindu Law, an 
(1) Executor executor wields similar powers.^^l The nowers of an executor 

are, however, generally defined by the will. Beyond the 
scope of the will and so far as he is not constructivelv restricted by its direc- 
tional, it mav he tliat he has the powers which are implied in the bare authority 
of manager during mincrity, but these are all he can claim. Bv the mere 
appointment of a person as an executor, property under Hindu law does not 
vest in him, and if ho holds the propertv, he does so onlv as a manager. And 
the probate of a will being a convenient form of establishing the factum of the 
will ill Court, has nob the effect of vesting the nronerty.f^^ But this view, 
which takes no note of the Hindu Wills Act. could onlv apply to cases which 
have to be determined independently of that enactment. The executor of a 
Hindu will cannot rovivo a time- barred debt except as against himself, but 
if he has paid it, he vvill in equity be allowed credit for it.(^^ And so in the 
absence of any power, express or implied, contained in the will, an executor as 
such, cannot mortgage the estate of the testator.f^O) A clause in the will which 
authorized the executor to raise money in those terms — **if there be any difficulty 
in paying off the debts from the money due to me, the executor shall either 
sell ... or make any other settlement of the estate such as patni or dar patni, 
etc. ; and shall pay off my debts from the consideration-monev thus acquired” 
was held to confer upon the executor no power to mortgage anv portion of the 
testator’s estate. So in a case in which the executor had professing to act 
under the directions contained in the testator’s will to sell his Calcutta pronerty 
to pay off his debts, mortgaged his house. Sir Barnes Peocock said : ** When a 
testator says that the proceeds of a sale are to he applied in a narticu^ar man- 
ner, he pratically points out very distinctly that the house is not to be mortgag- 
ed. ”(12) The Probate and Administration Act confers upon the executor 


(1) Ra'^ruhnv. Mlul. Ikrainuddin, 3 A. L. 
J. R., 686 (688). 

(2) Hemraj V. Kumla Per shad, 24 W. R., 
253 (254). 

(3) The Administrator-Oeneral v. Prem 
Lai, I. L. R., 21 Cal., 732 (771). 

(4) Sharnbibi v. Balden, 1 B. L. R. (O.C.). 
24; Jaykah v. Shib Nath, 2 B. L. R. (O C.). 
1 ; Sreemutty Dossee v. Tara Churn, 3 W. R. 
(Mis.), 7 note. 

(5) Kherodemnjiey v. Doorgamoney, T. Li. 
R., 4 Gal., 445 (468). 

(6) The Administrator -Gfi'neral v, Prem 
Lai, I.Ii.R., 21 Cal., 732 (772) ; Sarai Chand- 
ra V. Bhupendra Nath, I. L. R , 25 Cal., 103. 

(7) Act XXI of 1870. 

(8) Qopalnarain v. M uddonmuttun 14 B. L 
R., 21. 

(9) Tillackchandv.Tilamal, 10 B.H.C.R., 


206. 

(10) Nilkant v. Peary Mohan. 3 B. L. R., 
(O. C ) 7 ; as to sunh clauses and the construc- 
tion thereof, see Rajani Nath v Rnmanath, 
3 C. W. N., 483 : Eastern Mortgage and 
Agency Co. v. Rpbati Kumar, 3 C. L. J., 260 
(268) ; Pis Rahmat Ahv. Mt. Buhn, 14 1. C. 
486 (489). 

(11) Kanti Chandra v. Kristo Churn, 3 
C. W. N., 615. 

(12) Per Sir Barnes Peacock. C.J., in Sree- 
mutty Dossee v. Tarachurn, 3 W. R. (Mis.), 
1 note (8); following Haldenby v. Spofforth, 
Beav.,'390; followed in Kanti Chandra v, 
KrUto Churn. 3 C. W. N., 616; Jugmohan 
das V. Pallonjee, I. L. R., 22 Bom., 1 (9). 

(131 Act V of 1881, S. 90 has been amended 
by Act VI of 1889, S. 14. 
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certain powers to dispose of aoy property, but which is expressly declared 
to be subject to any restriction imposed by the will appointing bim, in 
the absence of which his power of disposition is not dependent om the 
permission of the Court which has no jurisdiction in the matter. (1), But the 
executor of the will of a Hindu, to which neither the Hindu Wills Act 
nor the Probate and Administration Act applies, has only such authority to 
deal with the estate as the terms of the will confers on him.(^) Neither a 
power to manage the estate as he may deem proper, nor a power to sell it, will 
authorize an executor to lease any part of it for 999 years, ‘3) or for any period 
exceeding 21 years. And it would appear that an executor who has no 
estate^ or interest in land, but only a power to sell it, may not grant an ease- 
ment over it.(^) Where several executors appointed by a will are jointly 
empowered to alienate any property and to borrow money, for the improvement 
and preservation of the estate, any one of the executors, who alone has obtained 
probate to act singly, the others having refused service, may renew the hat- 
chittas originally executed by the testator so as to bind the estate. An executor 
de son tort who intermeddles with the estate of a Hindu is liable to account for 
the assets shown to have been received by him. (6) A rightful executor as such 
has no right to intermeddle with the assets of the deceased until he has obtained 
probate, and which is necessary to complete his title, and though the order for 
it. may have been made, until it is actually taken out, he is no better than an 
executor de son tort,^^) And so acts done by a person under a title created by a 
will declared to be forged are void.(®) 

326. The powers of an administrator are identical. (9) A person who is 

(2) Admioistrator administrator selling an estate, notgita 

administrator, but as the heir, would convey the greatest 
interest he is capable of conveying. For example, if, as the heir, he could only 
sell a fraction of the estate, and he has disposed of the whole of it, tb& fact that 
the vendor had sold the entire estate as the heir would not deprive the vendee 
of the fruit of his purchase. (10) Where a person is both the kurta of a joint family 
estate as well as its administrator, he cannot exercise the powers as kurta 
which he is directly prevented from exercising as administrator.(ll) So while a 
Hindu widow cannot alienate her husband’s property except for legal necessity 
a widow administratrix has the power to dispose of the family property without 
any necessity, if she acts under s. 90 of the Probate and Administration Aot.(l^) 

(1) In the goods of Nmulo Lall, I. L. R., Bom.. 400. 

23 Cal., 908 ; V. 3 C.W.N . <8) Prayacj Rnj v. Go7i/caraw, 6 0. W, 

483; Puma ciiandraw Nobin Chandra 8 N., 787, Williams on executors (9th Ed.), 

C. W.N., 362 ; The Eastern Mortgage, dc., Co, 501. 

V. Retail ^wmar (1906), 3 C.L.j., 260 (266). (9) Ss. 267-276 Indian Succession Act 

(2) Jngmohandas v. Pallonjec, I. L. R., (X of 1865), whjch however does not extend 

22 Bom., 1 (10). to Hindus, Jains, Sikhs or Buddhists^Aot 

(3) 8. 36, Indian Trusts Act (II of 1882), XXT of 1870 as to whom see Ch. VI, BS. 88- 
Lcwin on Trusts (9th Ed.), 470, 670 ; Evans 96. Probate and Administration Act (V of 
V. Jackson, 8 Sim., 217 ; Hackett v. Me- 1881). 

Namara, L. L. & 9 temp. Plun., 283 ; cited (10) Preonath v. Surja Coomar, I. L. R., 19 
and followed in Jugmohandas^- Pallonjee, I. Cal.. 26 (34). To the same effect Per Fry, 
L.R., 22 Bom., 9. J-, West of Englami dx., Bank v. Murch, 23 

(4) Satya Prashad v. Motilal, I. L. R., 27 Ch. D., 138 (162) in which the executrix des- 

Cal.. 683. cribed herself as trustee; Corser v. Cart- 

(5) In re Barrow-in-Furness, Cor. [1903], irright L. R., Ac., H. L., 731. 

1 Ch., 339. (11) Banjit Singh v. Amullaya, 9 C. W. 

(6) Magaluri v. Narayana, I. L. R., 3 N., 923 (926). 

Mad., 359. (12) Kamikhya Nath Earichiirn, I, 

(7) Navazbaiv, Pestonji, I. L. R., 21 26 Gal., 607. 
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326. Trustee. — The power of transfer of property by a trustee on 
behalf of the cestui que trust stands on the same footing. The trustee i& 
bound to fulfil the purpose of the trust, and to obey the directions of the 
author of the trust given at the time of its creation, except as modified by the 
consent of all the beneficiaries being competent to oontraot.”(^l The authority 
of a trustee as of an executor being limited by the terms of his creations, he is 
’enjoined to strictly conform thereto. Thus a trustee who is simply authorized 
to Soil certain land by public auction, cannot dispose of it by private treaty. 

If he is authorized to sell within a specified time, he cannot sell beyond it, unless 
he can show that the beneficiary has not been thereby prejudiced. (3^ In case 
of doubt a trustee may obtain the opinion, advice or direction of the Court, 
respecting the management and administration of the trust- property, other than 
questions of detail, difficulty or importance, not proper in the opinion of the 
Court for summary disnosal. A trustee acting upon such opinion is exonerated 
from his own responsibility in the matter.(4) The Trusts Act further lays 
down certain rules for the guidance of trustees whose powers to transfer pro- 
perty are also therein defined. In general, they conform to the rules before 
discussed, and may be summed up by saying than a trustee must discharge his 
duties faithfully and to the best of his ability and power. 

327. In Hindu Law the interposition of trustees is often necessary for 
the management of endowments. It is a settled rule of Hindu Law that an 
idol is a juridical person who can take and hold property, and when a suit is 
instituted in the name of an idol by the shehait, the former and not the latter is 
regarded as a party to the suit, the shebait being merely its agent. A person 
dedicating his property to the worship of an idol may appoint himself a trustee 
and make provision for the appointment of a successor in that office. (7) The 
trustee of an endowment is subject to the same rules as a secular trustee. But 
by the terms of the endowment, usage or common consent, a religious trustee 
generally wields powers which have come to he recognized as a part of his office. 
But a shebait cannot alienate the trust property except on the ground of absolute 
necessity, which means, for the benefio and preservation of the endowment, ^8) 
and it has been held, that bhog is not such a necessity as to justify an incum- 
brance. 1^) A trustee appointed in accordance with the terms of the foundation 
is entitled to maintain a suit for recovery of money advanced out of the profits 
of the endowment. (10) But the plaintiff in such case has in relation to his suit 
A distinct capacity. For though nominally the plaintiff, he is only permitted 
to sue because of the established practice ; he is otherwise a stranger to himself 
in his personal and private capacity in a Court of Law.(iM 

Under the Indian Insolvent Act,<l2) the Official Assignee has full power to 
sell all property and effects of an insolvent without the sanction of the Court. U3) 


(1) S. 11, Indian Trusts Act (11 of 1882). 

(2) 16., 8 11, ill (tt,. 

(3j lb., 8. 22. 

(4) 16 ., 8 . 34 . 

(6) S. 

(6) Manohar v. Lakhmiranit !• L R., 12 
Bom., 247 ; Doorga Pershad v. SJieo Prasad, 
7 C. L. R., 278 ; Tulsidas ■/. Bejoy Kishore, 6 
G. W. N., 178 ; holdiof;; inapplicable ; Laksh’ 
mandas v. Jugal Kishore, 1. L. R., 22 Bom., 
2l6; Thankoti y Muniappa, I.L.R., 8 Mad.. 
496; Vtdyapurna v. Vidyanidhi, 1. L. R., 27 
Mad., 435 (446, 447) ; Chiddu v. Durga Dei, 
I.L.R.. 22 All., 382. 


(7) Bishamhhar v. Drigbtjai Singh^ I. L. 
R., 27 All., 681 P. C. 

(8) Hosscxn Ah v. Mahant Bhagwan Das, 
I L.R., 34 CiaI., 249; Nawab v. Mahant 
Bhagwan Das, 6 G L.J., 442 (445). 

(9 1 Ramkrishna v. Mohant Padma, 6 G. 
W. N., 663 (665); Jnananjan Banerjee v. 
Adoremoney, 13 G.W.N., 806. 

(10) Bishamhhar v. Drigbijai, 1. L, R., 27 
All., 681, P. C. 

(11) Babajirao v. Laxmandas, I. L. B., 28 
Bom., 216. 

(12) 41 & 42 Viot. G. 42, 8. 31. 

(13) Woonwalla v. Macleod, 8 Bom. L B. , 470. 
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388. lilfe^lnterest. — A vatandar in Bombay cannot alienate his vatan 
so as to enure beyond his own lifetime. His heir is not bound by the mortgage 
executed by his anoestor.CU 

An alit^nation by way of mortgage of vatan pronerty, or any part of it, exe- 
cuted when Regulation XVI of 1827 was yet in f »roe, had no operation beyond 
the life of the va'andar, who m rtgaged. The mortgage vras in its inception 
v«jid against the heir of the vitandir a id h^d not become validated aeainst the 
heir by reason of the repeal of the se>)ti ms in R galation XVI oi 1827, relating 
to this sunj-on, hy B »mbay Act III of 1874. The childles-i vnidowof a vatandar, 
deceased in 1847, was the recogn zed vai^an lar in possession in 1865. Sne mort- 
gage I two villages of the vatan to i he father of the r» spondents. The latter two, 
after litigation, regained possession in 1886 hy order of tno Commi'^sioner in the 
Revenue Department, u«itil there sh >uld be a decree of Court to the contrary. 
The Widow, according to the jud lament below, had held the varan adversely to her 
laie husband's (>on, the plHiiitiff, wiio was horn in 1848 of her co- widow, and 
was the true heir entitled from h s birth. B it the Hign Co irt »>ave effect fo the 
adverse p issession of the widow for the p^ri >dof limi ation supporting the mort- 
g'ige. The piaimiff was the s de heir of the widow, his step mother, who d'ed in 
1877. He conten led that the vatan as inherited by him wa^i free from rhe mort- 
gage encumb*'ancc3, and thit wan enti led to ponsession. Reversing the decree 
of the High Court, th-» Privy Council rul d th^,t them »rtgage was void agdnst 
the heir, Hnd ha i no force beyo* d the 1 fe of the vata.ndar who had exer*uted 
it. They therefore rest ned the decree of tne Subordinate Judge to that effect, 
and awarded him pos-ession.(‘^^ 

An as *6 ic is a mere hfe tenant and cannot alt^r the succession to the 
trust bv an act of his own.W Similarly, debts contracted bv the holder of 
an impartible estate which is not such hjider’s self-acquired property, are 
not binding on his successor, wh > takes by survivorship, when they are con- 
tracted for purposes wh oh will not be binding on him if the property was 
ordinary partible property ; and such property is not assets in the hands of the 
successor for the i ayment of such debts, b cause he could not have questioned 
any alienation of the same by his prtdecessor.f^l 

329. Agent. —An ag^nt, duly empowered, may transfer property in the 
name of, or on nehalf of his pr ncipti. An agnit, w leth ^r acting for a private 
person or on behalt of the Gov6r>im *ut, is not pe^s ina ly bound by such a con- 
tract, but ic muse beshowu that he was acting within che s :op3 of hU agency. 

A Government officer as su ih has no express or im died authority to pledge 
the credit ot Government for all matters necessary to the performance of the 
duties imposed ny G ive nmen"-. R itificatio i of tne ac’s of a G ivernment officer 
done beyond the scope of his auihoritv cannot he mtde by an unauthorized 
agent ; it can oniv be raa le by G weroment itself or with its full knowledge, fi) 
and into which the Civil Courts have jurischciion to enquire.*®) The paid 
manager of an estate has or iina» ily ihe same powe'^s as a tru8t»»e, and thev will 


( ) Padapav. Swamino, I.L.K , *24 H hu., 
556, P. ij ; approviuK K lnw.H inmapp i, I- 
L.K ,5 B .m., 4:^5 

(‘ii Padapa v. Swam'rao, T L.R , 24 Bom , 
666 P. O ; aporov ng Kalu Narayan v. Han- 
mappa, I. L.R , 6 B^ra , 4^6 

<31 Mthanth v Lachhu, 7 C. W. N., 14.5; 
follow* Kg Mohunt Rum <n v Moh •nt ’^shbuly 
1 W R , i60 ; Rup Naraim v. Junko, 3 0, L. 
R , 112. 


(i| Na hiippa v Chinnayasaoit, 1. L K«, 
29 Mid , 45 i ; Bimisimi v. Ramisamit 17 
M L.J.R , 201 

(5i The Se ret try of State v. Sulemnnji^ 
I.L. R . 26 B *m , 801 (-07, m08): The ( ol’ector 
V Cavaly 2 W.R.. 61 ; Be^r Kisho e v. The 
Qov rvment. 17 W. R , 497 ; Sappani v. 
Collector, 12 M. L J. R.. 417. 

>6) Seti^ettry of State v. Kasturit 1. L. B., 
26 Mad., 269. 
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therefore be judged by the same staod^rd* Where the claimant of %n estate 
was also employed as its manager and he incurred charges necessary for the 
maintenance of the estate, they were held to be binding on the true owner.fO 

Partners being agents to another are empowered to mortgage the joint pro- 
perty to secure partnership debts.<'-*l 

, Where a person acting upon the advice of his solicitor signs a document 
the nature and contents of which he does not understand, and upon such a docu- 
ment the mortgagee acts and makes advances to the solicitor in his capacitv as 
agent for the mortgagor, the latter cannot afterwards be allowed to plead that 
being a man of not much education he had been overreached by his solicitor, 
but IS, on the other hand, estopped by his conduct from denying the deed and is 
therefore, liable thereunder.(3) 

8 - Unless a different intention is expressed or necessarily 
Operation of implied, a transfer of property passes forthwith 
transfer. to the transferee all the interest which the 

transferrer is then capable of passing in the property, and in the 
legal incidents thereof. 

Such incidents include, where the property is land, the ease- 
ments annexed thereto, the rents and profits thereof accruing after 
the transfer, and all things attached to the earth ; 

and, where the property is machinery attached to the earth, 
the moveable parts thereof ; 

and, where the property is a house, the easements annexed 
thereto, the rent thereof accruing after the transfer, and the locks, 
keys, bars, doors, windows and all other things provided for per- 
manent use therewith ; 

and, where the property is a debt or other actionable claim 
the securities therefor (except where they are also for other debts, 
or claims not transferred to the transferee^ but not arrears of 
interest accrued before the transfer ; 

and, where the property is money or other property yielding 
income, the interest or income thereof accruing after the transfer 
takes effect. 

330. Analogous Law. — The provisions of this section oloselv conform 
to the c )rrespon ling provisions of the English Conveyanoing and Law of 
Property Act, 1881, which in sections 63 and 6 provides : — 

" (l) Every oonveyanoe shall, by virtue of this Aot, be effeotual to pass all the estate, 
'Provisions for all right, title, interest, olaim, and demand whioh the conveying parties 
the estate etc. respectively have, in, to, or on the property conveyed, or expressed or 

’ intended so to be, or which they respectively have power to convey 

in, to, or on the same.” 


(1) Nnraynn/tsamiv. Pangan, 17 M. L. J., (2) Jvgjeewandas v. Ramdass^ 2 M. I. A., 

484 following Kotta v. Bnnqnri, T. L. R., 8 84, 87. 

Mad., 146; Sudindra v. Budan, I. L. B., 9 (3) King v. Smith, [1900], 2 Gh., 126. 

Mad., 80. 
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“(3) This Beotion applies only il aod as far a^ ^ ooDtrary intention is not expressed 
in the oonveyanoe, and shall haye effect subject to the terpis of the oonveyanoe and to the 
provisions therein contained. " 

**(8) This section applies only to convey^noes made after the commencement of this 
Act.” 

** (1) A conveyance of land shall be deemed to include and shall by virtue of this Act 

operate to convey, with the land, all buildings, erections, fixtures, commons, hedges, ditches, 
fences, ways, waters, water- courses, liberties, privileges, easements, rights, and advantages 
whatsoever, appertaining or reputed to appertain to the land, or any part thereof, or at the 
time of oonveyanoe demised, occupied or enjoyed with, or reputed or known as part or 
parcel of or appurtenant to the land, or any part thereof. 

** (2) A conveyance of land, having houses, or other buildings thereon, shall be deemed to 
include and shall by virtue of this Act operate to convey, with the land, houses or other 
buildings, all outhouses, erections, fixtures, cellars, areas, courts, courtyards, cisterns, 
sewers, gutters, drains, ways, passige^, lights, water-courses, liberties, privileges, easements, 
rights, and advantages whatsoever, appertaining or reputed to appertain to the land, houses, 
or other buildings conveyed, or any of them, or any part thereof, or at the time of oonvey- 
anoe demised, occupied, or enjoyed with, or reputed, or known as part or parcel of or appur- 
tenant to, the land, houses, or other buildings conveyed, or any of them, or any part thereof.’* 

' ‘ 8. A conveyance of a manor shall be deemed to include and shall by virtue of this 
Act operate to convey, with the manor, all pastures, feedings, wastes, warrens, commons, 
mines, minerals, quarries, furzes, trees, woods, underwopds, coppices and the ground and soil 
thf>reof, fishings, fisheries, fowlings. courts loot, courts baron, and other courts, view of frank-, 
pledge and all that to view of frankpledge doth belong, mills, mulctures, customs, tolls, duties, 
reliefs, beriots, fines, sums of money, amerciaments, waifs, estrays, chief rents, quit-rents, 
rents-oharge, rents seek, rents of assize, fee, farm rents, services, royalties, jurisdictions, 
franohises, liberties, privileges, easements, profits, advantages, rights, emoluments, and here- 
ditaments whatsoever, to the manor appertaining or reputed to appertain, or at the time of 
conveyance demised, occupied, or enjoyed with the same, or reputed or known as part, parcel 
or member thereof.” 

4. This section applies only if and as far as contrary intention is not expressed in the 
conveyance, and shall have effect subject to the terms of the conveyance and to the provisions 
therein contained.” 

5, This section shall not be construed as giving to any person a better titIe»to any pro- 
perty, right or thing in this section mentioned than the title which the conveyance gives to 
him to the land or manor expressed to ha conveyed or as conveying to him any property, 
right, or thing in this section mentioned, further or otherwise than as the same could have 
been conveyed to him by the conveying parties.” 

”6. This section applies only to conveyances made after the commencement of this 
Aot.”(l) 


331. Before the English Conveyancing Act (2) it vvas necessary to insert 


Previous Law. 


in each deed under “ general words ” minute details of the 
property easements and incidents intended to bo conveyed, 


and prolix lengths to which deeds in consequence used to run often rendered 
them as imporspicuous as insensible.^ The provisions above quoted have 


therefore, had the ofifoct of not only cutting down the length of deeds, but of 
simolifying them by doing away with the “ general words which have now 


become a thing of the past. The foregoing provisions are of great assistance 


in interpreting the corresponding provisions of the Indian law as in drafting 
the Indian Act the English Statute was before the Legislature and its advisers.l^) 


(1) The Act came into force on the 3 1st 
December, 1888. 

(2) 44 & 46 Viot., 0. 41, 

(3) Hall, V. 0., in Woid v. Saunders, 44 
L. J., Oh. 614 (620) ; said : ” General words 
we all know are almost always, if not always 
unmeaning ; and you can in fact only lay hold 
•of them to sometimes extend the operation of 
instruments ; as, for example, to easements 
which have become extinguished by unity of 


seisin or enjoyment, or in some other way. 
They have no operation, and the only won- 
der is, that they have been allowed to remain 
so long in the pigeonholes to be put in every 
deed, when in truth they have no meaning or 
effect at all ** 

(4) See Whitley Stokes’ introduction to 
the Act in his Anglo-Indian Oodeii ; and Wutsf- 
Ur V. Sharp, 1. L. R., 6 All.. 270 (286). 
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The marginal notes^^) appended to the Bill(3) show that the prinoiples embodied 
in the section were recognized in this country frbm before the Act.<^> And so 
referring to the law in force anterior to the e actment of this section the 
Privy Council said : “ It is not necessary to deci'ie whether the Transfer of 

Property Act emots what was unquestionably the law before. Trie rule of law 
wa'4 that in letinite words of grant were calculated to convey all the interest of 
the grantor, but that it was necessary to read the whole instrument to gather 
the intention. It is a question to be decided when it arises, whether the 
framers of the Act have not consciously or otherwise, so expressed themselves 
as to lay down a more positive rule in favour of absolute gifts.” t4r 

332. To begin with, since a transfer deoend') on a preceding contract and; 
oannoc be valid unless the pirty making it is competent to contract, it follows 
that trie power to convey iiiust depend on the power to contract, since without 
an antecedent agreement to give and receive, there can be no transfer at all.^^l 
A person unable to bind hims If with a promi-e, could not, of cour^e, give away 
his property. But a person competent to contract is c mpetent to transfer his 
property, and the section assumes this.f®! And since a transfer has, moreover, to 
be supported bv collabral agreements and covenants, a person incompetent to 
be bound by them cannot transfer property of which they are concomitant 
incidents. 

As a part of the same principle, it is provided by the Act that any accession 
to moitgaged property becomes part of the mortgage to which the mortgagee 
becomes entitled and which reverts to the mortgagor (7; on redemption. 

333. Principle. — The first paragraph states at once a rrinniple as well 
as a rule of interpretation. Tne principle being that the unqualified conveyance 
muse exoauit the iuteresn which the transferrer has in the property, for tnat is 
the policyuf the law which favours transfer-*, and the rule of interpr<-tation 
being that if the transferrer had intended to reserve any interest to himst^lf he 
would have done so, in the absence of which it must f>e presumed that he has 
oonveyef all that he couU in t.he property and the leg^l inciden s wh ch were 
annexed thereto for its beneficial enjoyment, it is a w> 11 known rule of int r- 
pietation that a grant should ba construed most forcinly agtiust the grantor, 
the reason for trie rule being that the principle of self-interest will make men 
Butlioiently careful not to prejudice themselves by using wo'ds of too extensive 
a meaning, and which afforus an effective security ugtinst fiaud ; for men 
would always affect arnbigu lus expressions, if they were afterwards at liberty 
to put their own construction on thera.f^^ 


(U Tdc m irgiQil n tea oiie the folio^ving 
oases as authorities on the section. R>nn 
Dhone v. /.s/im c, *2 NV. R., 123 il25) : Kisht*n 
Oir V. B>tsgeet hoy^ 14 W. R., 379; F tq>i>er 
V. m W. P H. P. K., 251 

(252); M ihome t aU v. Bolakee, 24 W.K , 310 
(tf'es), *‘everythiDg grown on it,** Motley 
N.8 . 259 

(2i 1879. 

(3) So a lease given in 1865 **with all rights** 
was held to c ‘mDrise the minerals despite 
8. 108 lo) of ibis Act, and which shows that the 
principle had even a wider npp a ion before 
its enaoiment here. Megh Lai v R>ij Kumar ^ 
I. L. B , 34 Cal. H5H. 

(4) K 'lidaa Mulli k ▼ Kanhayalal, I. L. 
B., 11 Cal., 121, (131) P.O. 


15) S idashio v. Trimbak, I. L. R., 23 
Bom. I 46 (159, 160). 

(6i Af dan Mohin v. Ranji Laly I. L. R., 
23 All., 2H8 (^90). 

(7) S lOyiost. 

(8) 8. 63. lost. 

I9» Shep. Touch. 87, Orui‘*e Dig. Tit. 82, 
Ch., 20, R. 13. "0 tae*iet >011 ess o fortissime 
CO tr.idonatorem interpreta d • est ** “ Kvery 
grant is in be m<>Bt ctronelv r^ken apamst 
the grantor *’ SimiUriv “ cAari irttw 

fortius aidfiiuntur contra proferentem *’ 
“The words of a obarter are to be taken 
more strnnglv affainst the grantor *' which 
is however a maxim n w praoti* ally exploded, 
and is not applied U'uil all other rules of 
ooDstruotioo fail. (Taylor v. 8U Helen's 



8.] GENERAL PRINCIPLE OP TRANSFER. 229 

The next following five paragraphs rlesoribe what is implied by the term 
“legal inridenfs,” which follow the, property. T.ie prin^^iple emholiel in the 
section is one of univor^sl application and may be found in the anci-nt legal 
maxims which have be''ome a part of the common law of Engltind. These 
maxims are (i) cAtjus est solum^ ejus est usque ad cesium ad inferos,^^) (ii) Qiiic~ 
quid phntatoT solo, creditS"^) But in England the principle which now apprars 
to be so simple has had to fight its way to recognition through the tangled 
mass of heterogeneous devices against allowing the free al enation of property. 
But at first through subterfuges, and then gradually bv the inWnosition of 
equity, the right of alienation hid had to be recognized and with it became 
established the sensible doctrine here enunciated. 

334. Under the rule embodied in the first maxim it has b®en laid down 
that since land in iis general signification has an indehnite extent both upwards 
and downwa»ds, a conveyance of land is sufficient to nass all bui’dingSi growing 
timber, emblements and water thereon, as also mines and minerals thereunder : 
and from which it folio w-^ that the owner cinnot pat up erections on his own 
land so as to project on his neighbour’s land, or throw the rain water from his 
roof on to his neighbour’s land, or grow trees so that their bows overhang the 
adjoining land of another. The right of light and air is simile rly traceable to 
the same rule. The owner of the soil having a right to subterranean springs, 
-can maintain a suit for its diversion under circumstances which would have 
given him a right of action if the stream hnd been above-ground. On the 
other hand he cannot dig on his own land, so as to undermine the foundation 
of his neighb )ur’s building. (^) The second maxim relates to accessories and 
things affixed lo land, which will have to be presently considered, (§§ 351, 356). 
In a mortgage or lease, of property “ a different intention ” is necessarily 
implied inasmuch as the transferrer does not obviously intend to. pass his 
exhiustive interest in the property, but only creates a limited interest in the 
transferee, the extent and nature of which forms the s’^bject of two separate 
chapters of the Act.‘5i Where the nature of the interest conveyed is defined 
bv the transferrer, the question deuenda unon the construction to be placed 
upon the document, the terms of which alone iii'ist then afford a basis for 
deo'sion. Bur, the relationship of the parties may also be tna’^erial, as where a 
Hindu convevs property to h^s wifu, in which ca^e, it is ordinarily nresumed 
that in the absence of exul'cit words to the contrary, the intention was to 
confer on her nothing more than a woman’s estate. In the absence of an 


Corporation, 6 Oh. D., 26 U. Crown grants 
are to bo cmstrnel most striotly again-^t 
the grantee and m 'st b^neficiaUv for the 
Crowo,8o that nothing will piSs to the grintae 
but by nlear and exoresa wirds. R. w. Mayv' 
of London 1 Cv. M A R , 12 ; Vani m v. 
Th*i Collector, 6 B. H. C. R.. 191 ; Prosnnno 
V. Rim Co mxr, I L R., 4 Oai., 53 ; Hari 
D iss V. Mahom'^d, 1. L R., 1 1 Cal., 434. 
As against the maxim itself. Jessel, M. R-, 
observed that the rule had ceased to have 
any force at the present day for ei’har the 
deed is clear or it is not, if the former the 
mixim is not wanted, if the latt<>r the deed 
is void for uncertainty. Tay*orv Co^mrat on 
of St. ReWs, 6 Ch. D., 270 ; citing O^ey v. 
Keirson, 6 H L.C.. 61 ; Rodly v Fitzgerald, 
6 H. L. 0., 823 ; Abbott v. Middleton, 7 H L. 
C. 68. But t^ia view is not shared by the 


Indian Legislature in the provisns to S. 92 of 
the Indian Evidence Act (I of 1872). Bat of. 
ib„ SS 93 97. 

(1) “ Whoever has the soil, has it even up 
to the firmament, and to the middle of the 
earth.” 

(2) Whatever is planted on (or fixed to 
the soil folio V.S the soil ” 

(3) 3. 17 (d), Indian Easement Act (V 
of 1822) ; Acton v. BlundeV, 12 M & W., 824 ; 
Choftemore v Richards, 7 H L. 0., 349. 

(4) Finduv Johnabi. T.L R , 24 Gal., 260; 
cf., Balabhai v. B lakbidas, 2B L. R., 1I4 ; 
Wam^n v. Parasharam, 2 B.L.R., 6«8 ; Deoki 
V. Dhian Singh. 1. L. R., 8 All., 467. 

(6) Ohs. IV &V. 

(6) See disoU'tsion on the Construction of 
a donation ** under 8. 122, post. 
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express agreement to the contrary, the Aot further provides rules for the eon- 
struotion of presumed intention tvhioh depends upon the nature of the intereslr 
conveyed. 0) 

336, Meaning of Words. — ** Unless a different intention which 
must be inconsistent with the passing of all interest of the transferrer. Law 
presumes that the transferrer does not reserve what he does not reserve 
expressly or by necessary imulication. The section is of course to bo read 
subject to the other sections of the Act ; e.g. s. 54, and s. 108 (o)'3) though 
this is by no means clear from it, and its language has been otherwise animad- 
verted upon as being too wide.i^i ** Passes forthwith ” one effect of the 
operation of the transfer is to pass therewith all such interest ** which the 
transferrer is then capable of passing," This means the character in which 
the transfer is made. E,g, owner trustee, agent or the like. 

“ In the legal incidents thereof " : Some of these are enumerated below — 
but they are nob all. They will be set out in the ensuing commentary. 

“ Where the property is a debt" — The word “ debt ” is not used here 
in the widest possinle sense ; it means such debts only as fall within the general 
category of actionable claims. 1^) 

336. Operation of ambiguous Deeds. — As has been elsewhere 
observed, this section merely lays down a rule for the construction of the deeds 
of transfer which fail to describe fully the property of the quantum of interest 
conveyed therein. The Act contains scattered also other provisions which serve 
the dual purpose of being the rules of equity as well as interpretation of the instru- 
ments of transfer. These have been dealt with in their proper places. But there 
remain other rules upon which the Act is silent, but which none-the-less form 
an integral part of the law of transfer, and which might be if at all but devily 
foreshadowed in this section. One common defect found in the conveyances 
executed in this country is its ambiguity or uncertainty, and it may then be a 
question how far and in what respects the deed is operative. It is obvious that 
in such cases oral evidence is inadmissible to interpret them.l^l But even this 
rule has its limits, the result being that while on the one hand the object of 
law is to discover the real intention of the executant, it excludes all oral evi- 
dence as to intention, since such evidence if permitted would endanger the very 
purpose, and in not a few eases make the confusion worse confounded. It is 
therefore settled that (i) in construing a deed the intention must be gathered 
from the written instrument, the function of the Court being to ascertain 
what the parties meant by the words they have used, (9) “ not what it may be 
surmised on however probable grounds, that he intended only to have written. 

It is not permissible to guess at the intention of the parlies and substitute 
the presumed for the expressed intention, though in doing so the real inten- 


(1) In sale; B. 65, mortgage, S. 05, lease.s 
S. 108, exchange, 8. 119. 

(а) NuUaddi Lai Muhammad, lOA.L.J., 
167 (1681. 

(.81 Megh Lalv, Rajkumar, I. L. R., 34 
Cal., 358 (370). 

(4) Kalidas v Kanhaya Lai, I. L. R., 11 
Gal.. 121 (131) P. C. 

(б) Arunochellam v. Subramanian, I.L.R., 
30 Mad., 2.S6 (239). 

(6) Ss. 91, 98, Indian Evidence Aot (Aot I 
of 1972). 

(7) J6., S8. 96-99. 


(8) Per Denman C. J. in Rickman v. Car- 
stairs, 5 B. & Ad., 661 (663). 

(9) Per Lord Halsbnry L.C. in Thames 
and Mersey Marine Insurance Co, v. Hamilton 
Fraser Co., 12 App. Cas 484 (491). 

(10) Per Coleridge J. in Shore v. Wtlson, 9 
Cl. & Fin. 855 (526) SEE. 518 ; Kishori 
Mohan v. Shib Chandra, 7 C.L.J., 291 (296); 
Durga Prasad v. Oosta Behari, 17 C. L J., 
53; Raniasomi Y,8amiappa, J. L R., 4 Mad., 
179 (190) ; Chapsey v. Ic.habhai, 9 Bom. L. 
R., 514 <622). 

(11) Smith V. Lucas, 18 Oh. D. 531 (4. 26>. 
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tion of the parfcie^ may in some instances be defeated. Such a course tends to 
establish a greater degree of certainty io trie administration of the law.<^) 
(11) For the purpose of ascertaining the real inrention of the parties, the Court must 
take into account the whole instrument, and if there appear a plain intentioil, 
effect will be given to it, eveh though there should be no express words to that 
eflfoct.l*-^) The words of a written instrument mu'st in general be taken in their 
ordinary sense, unless it lead to absurdity of contradiction, when it is permissi- 
ble to resort to other possible constructions. Words in a deed must be 
understood as used in their plain ordinary and popular sense, and not in their 
etymologi cal usually called literary and primary sense.f^) (ill) Technical words 
must be used in their technical sen^^e, unless there is anything in the context 
to suggest the contrary, (iy) Words and phra^^es that have acquired a local 
import must bo understood in that sense, (vi Deeds relating to technical 
business must be presumed to use expressions as understool therein. (vi) A 
deed must be so constructed that ail its parts agree and harmonize with one 
another.(^) (vii) But if there be two parts of a deed, the one repugnant 
to the other the first should be receive! and the latter rejected unless 
there be some special reason to the contrary. (7) " The general rule is that, 

if there be a repugnancy, the first words in a deed, and the last words in a 
will shall prevail. For instance, if a particular construction of a part 
of a document renders the contract inoperative, and another renders it operative 
and is reconcilable with other portions of the document, then the first should 
give wav to the second. (^) But in a conflict arising between the prertmble or 
recital and the operative part of the deed, the latter stands, the former being 
ignored.(iO) Where the terms are ambiguous, the conduct of the parties 
immediately after and acting upon the deed is very material.! Such is 
the maKim contemporanea expontio est optima et fortissima in legeA^^) But 
as is observed by the Privy Council ''contemporanea expositio as a guide to 
the inierpretatiou of documents is often acc')mpanied wir.h danger, and great 
care must be takun in its application.’*! They then uaed the maxim for the 
interpretation of the sanad ascribing it the sense upon the passing of which 
the grantors, namely, the Government and its successors and officials 
from the date of the grant and for a long period of time, proceeded. The 
construction of an ambiguous stipulation in a written deed may be controlled 
or qualifie 1 by the recital ; but if the intention is clearly to be collected 
from the operative words, that intention is not to be controlled because 


(1) Per Pollock O.B, in Malian v. May, 13 
M, & W. 611 (5i7.. 

(2) Per Suadeii L.C. in Clayton v Olcngall, 
(Earl) I in. & War. I il4i. 

(3) Mahal'ichmi v. Pafani, 6 M.H.C.R., 
246: Re Alma Spinning Co. v. Bottymley's 
Case; 16 Ch., D. 681 ; Laird v Tobin, I Mol. 
613 ; Lhyd v. Lhyd, 2 My. & Ch., 192. 

(4) Shore v. Wils m 9 Cal , & Fin., 366, 
(527) ; SfC etiryof State v. Sir Albs^t, I. L 
R., I Bom., 613 (520) 

|6) Ib., p. 666. 

(6) 8. 99, Indian Evidence Act (Act I of 
1872). 

(7) Re Bedson's Trusts, 28 Gh., D., 623 
(6261, AuUa Khan v. Kashi Ram, 17 I.O., 
677 (679i. 

(8) Per Lords Mansfield, 0. J* , in DotdsicesUr 


V. Bxgg'i, 2 Taunt, 109 (113), II Mahnrnja 
M'lhhb Chand v Hwdeo Nnrayan, 16 W R. 
119(122); Sheo Darshan Lai v. Sheo Bhu- 
jan, 14 O.C., 189. 

(9) Chattarbhaj w.Dwarka Prasad, I.L R., 
IS All., 388 (39.1) ; Sheo Darshan v. Sheo 
Bhnjm, 11 1.C. 685 (G86). 

(10) Marcar v. Sigg, I.L.R , 2 Mad. 239, 
P 0,, Seth Narasingh das v. Seth Tarachand, 
2 N.L.R. 67 

(11) Ch^etan Lalv.Chutterdharee, 19 W.R., 
432 (483), Shunkar Lai v. Poran Mull, 2 
Agra. 160. 

(12) ** A oon^emporaneous exposition is the 
best and most powerful in law.’* 

(13) Raghojirao v. Lakshman Rao. I.L.R. 
86 Bom.. 639 (666) P, 0. ; Shunker v. Poorun, 
2 Agra. 160. 
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it may go beyond what is expressed in the reoit<)l.^^) (viii) The name 
given by I he parties to a transfer is material, though not oonolusive as to its 
nature and scope.i^) (ix) Alt ambiguous dooumeuts should be construed rather 
to make them aooord with law than t > mnke them oonflict with it:’^ (x) and so 
as to make them valid and not invalid. (xi) A deed of transfer mu*t be con- 
strued Witri ref^^rence to the nature of the general rights of the transferrer at the 
'time of its execution and of the circumstances then exiKting.’^f It is of 
course, not allowable to read into an agreement the provisions of an Act 
subsequ^^ntly passed.Cf) (xii) A deed executed for valuable consideration is to 
be construed, as far as it pVoperly may, against the grantor and in favour of 
the grantee.tf^) 

337. This does not mean that the grantor is to be penalized for his un- 
certaincv, hut what it does mean is, that where two interpretations are possi- 
ble, each equallv plausible, then the Court will receive that favouring the 
grantee, (xiii) And as a corollary of which is the rule that where a 
deed is susceptible of a dual c mstruction, the grantee is put to election 
to take it ihe way as sHhH be most to his advantage. So if a deed operate, 
alike as a gift, lease confirmation or surrender, it. is left to the grantee to elect 
the kind of transfer he wouli like it to be.(*0) (xiv) An express provision in a 
deed should bo taken to exclude stipulation which would otherwise be implied 
with regard to the sarao subject matter: expressum facit cessnre fncitumA^^) 
Whtre parties have entered into written eng«gementa with express stinu'ations, 
it is manilestly not desnable to extend them by implications : the presuniption 
is, that having expressed s )mo, they have expressed all the conditions which they 
intend to bo bom d under that instrument.! *2) great caution is necessary 

in applying this maxim which is not of universal application, but depends upon 
the intention of the party as discoverable upon the face of the instrument or of 
the transaction.^!^) Thus, upon an advance upon a mortgage, if the mortgage 
deed contains no covenant for pavment, a personal obligation to repay the 
money is imilied; but if the deed contains a covenant for payment out 
of particuhr funds, tiie implication of a personal contract is excluded. 

(xy) Allied to the maxim laso considered is tne following : expressio imius est 
exclusio alternisM^) w^hich means that the express mention of certain condi- 
tions and covenants would exclude those inconsistent with them. It is said to 
exclude even all other cnndiiions and c ivenan's though not inconsistent with 
those mentioned. But in this case the omission may be accidental, while 


(1) Marctr v. StgQ% 1-L. R., 2 Mad., 239 
(257/; Aodulla v. ^ahat Pander (l692), A. 
W N., 237. 

(2/ Kalabhai v. Secret ryof State, I.L R , 
39 Bom.. i9 (28i ; Ktishna Bui v. Hama 
Bala, 8 Br m-, L.R , 7b4. 

(3) Maharaja at Bha atpur v Bard Knmio 
Dei. 3 Bom.. L R.. 5i 54/ ; Smith v. Pn,k- 
hurd 3 At. K 135; Butt rley Co v. New 
huckna I Colliery Co. [I9U9J i Od., 37- 

(4/ This IS . X. reH».eJ ny the Maxim : ut res 
migts valoot quam j.etecit ('*Taat an act 
Xhay avail, raihtir ibm perish”i...a rule of 
oommou law aud common sense. Per Bord 
brougham, L. C- in Langston v. Lungs on, 2 
01. A Fiji. 194. 

(5/ Qanyat Ban y. Bam Chunder, 1. L. R., 
11 Ail., 296. 1300). 

(6) Christian v. nkaitni, 21 . 0 . 641 (648) ; 


Dhondu v. Mehant Daulat Puri, 3 N.L.R,, 
97. 

(7) Ganesh v. Harihar. I.L.R., 26 All* 
299 B.C. 

( 8 / Verba forti'cs accipinn*ur contra pro* 
ferentem ’* ** Toe words oi a grant/ are to be 
taken more stron/^ly apainst ibe grantor." 

l9/ Webb V. Phimmer, 2 B. & Sd., 746 
(761/. 

()0) Sbap. Touoh, 83. 

(11/ " Whai is expressed, means what is 
silent to cease.’* 

(12) Aspiin V. Avst n, 6 Q. B., 683. 

(13) Per Lord Campbell in Saunders v. 
Evans 8 H L. 0., 729. 

(14) Mtthtwv. Blackmore, 1 H & N. 763 
(771, 772/. 

(15) '*The mention of one is the exclusion 
of another.” 
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in this country regard must also be had. to the imperfections of rustic 
cooveyancing ia wbicli a good deal is designedly l^ft to be understood, the 
dt^ed being professedly written between fiieods to comply with the demands 
of itiexorabla law. (xiri) In oonstruiog a deei it is not ri^ht to compare 
it with other deeds even thbugh of the same author, much less, deeds executed 
by others.(^) (xvii) But since optimus interpres rerum words and 

expressions may by usage acquire a specinl meaning in which case reference 
to other de-^ds would be relevanb.<3) (xviii) For construing a deed omitted 
words may be supplied, repugnsnt words rejected, words transposed : fwlse 
grammar or incorrect spelling disregarded, provided that it affords a key 
to the real intention of the parties. (xix) Cognate to the last is the maxim 
Falsa demonst ratio non nocett^^f which implies that a mere inaccuracy of 
de-^cription of a person or thing in a written instrument will not affect it if it ia 
otherwise well ascertained. Hnnce if the description is made up of more than 
one part, and one part is true, but the other false, then, if the part which is true 
describe the subject with suffic enb legal certainty, the untrue part will be 
rejected and will not vitiate the deed ; the characteristic of cases wi»hin 
the maxim being, that the description so far as it is false, app'ies to no subject 
at all, and, so far as it is true applies to one only. if) (xx) Listly, the deed is 
void for uncertainty if all attempts at interpretation fail, and a pa ent ambiguity 
remains either as to the pirties or the subject-m itt ir of transfer, or as to its 
terms. Where, however, the unc^^rtain clause is not material to the deed the 
court mav reluctantly give effect to it exercising the unintelligible portion. 

338. There are a few general rule«», round which a considerable body of 
case-law has clustered, and of which a summiry will he found given in the 
sequel. 1^) In extracting them from a vast body of case law an attempt has 
been made to reproduce only those that may be regarded as generally applicable, 
for as I he Privy Council have observed: “ Deeds and contracts of Ihe people 
of India ought to be liberally construed. The form of exi»re'>sion, the literal 
sense, is not to be so muon regarded as the real meaning of the parties which 
the cra'isaction discloses" '10» — ^.nd which it may be added, is the object of all 
such ruDs, though they should be treated as more elastic when applied to the 
deeds ex^»cut 9 d in the mofussil by igiorant c )nveyinc3rs. It has been said that 
Indian deeds should not be con-.trued acccording to any fixed rule^, but the in- 
tention should gathered from the whole deed ; ’^‘) but then this may not be 
always po-sible, and ic is only then that the rules have to be resorted to as aids 
to construction. 

339. Transfer passes all Transferrer’s interest. — Unless, by the 

terms of the deed, the tnnsfer is limited to the passing of only certain rights, 
other rights being expre'^sly reserved, a transf-r, as such, pisses immediatclv all 
the interest which the transfe rrer is capable of passing, Tnis is of the principle 
that no man can convey a grea er interest than what he himself possesses in the 

(7) Id ; Morrell v. Ftsher, 4 Ezoh. 691. 

(8| S. 21 (c) Specific Belief Act. (Act I of 
1877). 

(9. See S. 51, 58, 105, 129 Comm, post 
(10) Hiiinoman Proaad Panday v. Mt. 
BaboonfCt 6 M I A. 4 1 1 ; followed H im Lai v. 
Kanai Lat I L. R., 12 C«l., 663 (67#^l. 

(Ill Mathura Das v Raja Narain Bahadur ^ 
1. L. K , 19 All., 89 P.O. ; Hadha Jee'un v. 
Bissessur 2 Hay, 178 ; Ramasann v. Sami- 
yappa I.L.R., 4 Mad., 179. 

G. TP— 30 


(1) Nur Jahan v. Faghfur, 7 Bom. Li R., 
850. ; O itiesh Prasad v. Bi-rain Singh, 18 
1. C. 46 1 ; Subbayar v. Subbammal, l.Ii.R., 
24 Mad. 214 P.O 

(2) " Usage on cuetom is the best interpreter 
of ihinfls " 

(8) Mi.ers v. Sari, 8 El. & El. 306 ; Bowes 
V. Sh>nd, 2 App., Oas at p. (462 & 468). 

(1) Digest Oomyu’s. Art Paroles A. 21. 

(6) ** False description does not vitiate 
(a aeed).’» 

(6) Cowen v. Truefitt, [1899] 2 Gb. 309. 
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property as also that the grantor prosamahly gives away all but what be 
expressly or by necessary implication re<4erves for himself. For this purpose 
the nature of the transfer is immaterial, since whether it is by sale, exchange, 
or gift, mortgage or a lease the quantum of interest conveyed in each case may 
be the same though it would necessarily differ as regards its duration and mode 
of , enjoyment. So if the les-^or grant to the lessee a village “ with all rights,*’ it 
would suffice to convey to the lessee first a permanent interest and secondly all 
the lessor’s rights and interests in the land demised including even subsoil 
rights in minerals. (0 But if in the case last supposed the lessor wt re a 
Hindu widow or other lirni'ed owner, then the quantum of interest conveyed 
would be limited by the interest possessed. So again, the interest conveyed 
may he affected by the status of the transferee or the object of the grant ; as 
where a gift is madn by or to a Hindu widow the presumption arises that it is 
merely a life grant. And since a life-grant is presumably no more than a 
grant of rents and profits, it cannot be presumed to carry with it a right to 
open mines and remove minerals, which are a portion of the soiI.('^^ The 
interest conveyed may often be determined by the nature of the property and 
the incidents to which it might be subject. For instance, estates both im- 
partible and inalienable cannot be granted in perpetuity nor can debutter 
property, or property which is dedicated to a deityJ^) In such cases the rule 
here enacted is unexceptionable inasmuch as the property transferred is neces- 
sarily limited to the interest possessed by the transferrer. But in the cai-e of 
maintenance and o'her grants it may not be always possible to construe the 
rule too literally. Where, for instance, on the death of a person his widow, A 
executed an agreement in favour of her hu'^band’s mother B, conveying to her 
a share in a certain taluq for her support and performance of religious exercise 
the Privy Council held “ that the indefinite words of gift must bo limited by the 
purpose of r.he gift ” and that it was A’s intention that B should take the pro- 
perty only for her life. Then adverting to this section their Lordships observed: 
‘It is not necessary to decide whether the Transfer of Property Act enacts 
what was unquestionably the law before. The rule of law was that indefinite 
words of grant were calculated to convey all the interest of the giantor, but 
that it was necessary to read the whole instrument to gather the intention. 
It is a question to be decide 1 when it arises, whether the framers of the Act 
have not, consciously or otherwise so expressed themselves as to lav down a 
more positive rule in favour of absolute gifts. In this case the intention must 
be collected from the whole of the in9trument.”(®l But of course, in this and 
similar cases it would be permissible to argue that the gift was limited because 
having regard to its purpose, it was the grantor’s intention “ necessarily 
implied.” As their Lordships themselves remaiked in a la’er case, the u-e of 
expressions such as hamesha (always and for ever) are not “inconsistent with 
limiting the interest given, hut the circumstance under which the instrument is 
made or the subsequent conduct of the parties may show the intention with 
sufficient certainty to enable the court to presume that the grant was per- 
petual. ”(6) 

(1) M‘gh Lnlv. Rajkumnr, I L. R., 34 bOl ; Shnma Charan v. Abhiram^ih, 

Cal., 358 ; Argu^roth Stearns nil and Oas, Co* 511 (523) in which however the property was 
d Firquh tnon [1912] A. 0,. 864 (869, 870). not held to be debutter ; See 8, 918. 

(it See 8 129 Comm. Pos^ under heading (5) Knlida^ v. Kanhaya Lai, I. L. R., 11 
'^Indefinite grants." Oal., 191 (1.31), P. C. 

(3) Ti^aram V. Co/isn, I L. R., 33 Gal., 208 (6) Aziz-un-nissfi v. Tasaddug Husain, 1, 

(297) P.O. L.R.. 23 All., 324 (330) P.O. 

(4) Bam Chandra v. Ram UTris/tna, I. L.R., 
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340 . The rule here enacted is consequently merely a rule of construc- 
tion, and like all such rules it must be understood as subject to the other 
rules known to the law for enlarging or diminishing the interest conveyed. 
It is therefore apprehended that the interest which the transferrer passes 
by his transfer may not merely be " the interest which the transferrer is 
then capable of passing,” but also the interest which be may acquire 
subsequently, as in the case supposed in section 43. So where the vendor 
agrees to sell any property free from incumbrance, the vendee can 
compel him to do so by either redeeming the mortgage or pay him the 
amount necessary for redemption. Thus where A sold certain property to 
B for Rs. 20,000 which sum was left with B to pay off A*s creditors, A's agree- 
ment being to sell the property free from mortgage ; the sum due to A*s credirors 
being a sum larger than the sum held in deposit by B and the latter conse- 
quently did not pay it even in part satisfaction of the debt : on a suit instituted 
by A against B for the recovery of the amount, the Privy Council held that the 
amount was not left with the vendees as a deposit of the money of the vendor. 
The vendees were entitled to retain it as a security that the property sold be 
freed irom the incumbrances upon it and that they should have a good title. 
They were entitled to retain it until the vendor provided the rest of the 
money necessary for this purpose. It was not a deposit upon which the 
vendees would be liable to pay interest unless they refused or omitted 
to pay when they were informed by the vendor that he was prepared 
to pay the balance ; without the balance they were not bound to pay 
or tender to him the amount in hand.(0 On the same principle 
devise of specific property by a mortgagee in possession is sufficient 
to pass the beneficial interest in the mort gage-debt. And when several 
persons join in a conveyance and convey “ the whole and entire property 
absolutely,” they must be taken to have exercised every power which they 
possess, and to have parted with their whole interest in possession or expecta- 
tion. So, while the mortgage of a taluk, in which the mortgagor possessed the 
superior zemindari right, and also in some of its villages, a subordinate sarfeara- 
kart rightsl^^ would not ordinarily comprise the latter rights which are distinct 
from the taluk and form a separate tenure, still where the mortgngor had pre- 
viously treated the Sarbarakaris as non-existent, those rights would also pass with 
the mortgage though not expressly mentioned. So on a transfer of land all the 
houses and erections standing thereon would pass by necessary implies tion.15) 
And with the houses would pass the rents and profits drived therefrom.l®) 
By the land-law of the country, when a permanent tenure is created, the 
zemindar, in the absence of express reservation, invests the tenure-holder with 
every right that can appertain to him short of the quit-rent, and the tenure- 
holder can do what he likes with the land short of altogether destroying it. 
The common law of England regarding the mining rights of lessees for a term 
cannot be made applicable to permanent tenures in the rural parts of Bengal. 
So where a zemindar had created a permanent tenure in respect of agricultural 
land at a rental fixed in perpetuity, the tenure-holder would possess all under- 
ground rights, unless there was something expressed to the contrary. The 


(1) Mahomedw. Mahomed, I. L. All. 

223 P. C. 

(2) In re Career- Dodds v. Fear son, [1900], 
1 Ch.. 801. 

(8) The Sarbarakar was really the middle- 
man to whom the rents were directly payable 
and who retained a portion thereof as his 


profits and paid the balance to the Zemindar. 

(4) Oourchandra v. Makunda, 9 C. W. N., 
710 

(5) Asqarw Mahomed, I. L. R.. 30 Cal., 
556 {56\) ; Mncleod y. Kissan, I. L. B.i 80 
Bom., 250 (262). 

(6) 76td. 
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provisions of this Act do not apply to such a oase, and no restriction haying 
been put on the use of the land, the tenure- holder’s use of it would not be 
limited to agriculture by reason of (he fact that the land was agricultural 
when the tenure was created. A Hindu widow in possession and her 
reversioner mav thus by joining in one conveyance transfer a complete and 
indefeasible title.(0 

341. So it has been held that a grant to a man for an indefinite term, 
where it can be definitely ascertained by reference to the 
CoDB puotloo or a interest; which the grantor himself has in the property and 
which the grant purports to convey, may enure not only for 
the life of the grantee but also continue to his heirs. Tiie intention of the 
grantor may be ascertained by the other terms in the deed, by the objects or 
circumstances of the grant, or by the act of the parties.^*^) Thus a mortgage, 
s ated to be of a certain quantity of land and seims of coal, did not specify 
that the colliery and the colliery business was mortgaged, but they were held to 
pass, since the intention was manifes ly to pass the colliery with the right of 
its mandgeraent, for otherwise “it woull be a mockery to a mortgagee of a 
colliery, whether by assignment or a sub-lease, to tell him he is not to touch the 
minerals. ”^^1 But genniMl words in a grant must be restricted to that which 

the grantor had then power to grant, an i will not extend to anything which he 
miuht subsequently acquire. A lessor grante i a lease for twenty-one years of 
a house with its appurtenances, amm^st which lights were spe dfied. At 
the time of the grant he hell an adjoining house for a term of years. He 
subsequently acquired the reversion expectant on the term in the adjoining 
house ; and after the expiration of the term he proceoled to build on 
the site of the adjoining house in a manner which interfered with the lights 
of the demised house, which were not ancient lights. The lessee thereupon 
sued the lessor to restrain him from build ng, but he WiS hel l to have no 
right : “ If the original owner of the fieehold of the adjoining house had raised 
its height, he could not have been interfered with bv the plaintiff, the lights 
not being ancient ; nor could the defendant have been interfered with if he 
had boagnt the adjoining property after the house had been raised. Where 
intention is to be inferred from a construction of the d^ed, the whole of it 
should be read. (6) According to Hindu law, a g ft of property, made without 
express words of inheritance, conveys an absolute ostatel^r unless the gift is to 
a woman from her husband,® in which case exp ess words of inheritance are 
necessary to make the gift absolute.^^* But the intention of the hu-^band may 
be expressed in other ways, and is a matter of construction merelv.f® Trie 
simple grant of an annuity conveys only a life-interest, in favour of the grantee 
unless the contrary intention is clear.l^il Such an indention may bo inferred 
from the nature of the grant as, if it be a bequest, the entire interest would be 


(1) Kishen v Busgeet, 14 W. R , 379, 

(2) Lekhr'tj v. Kunhaya, I. L R,. 3 Cal , 
210, P C ; hnm Naroin v. Peary, I.L.R.,9 
Cal.. 8.30 ; Kalidas v. Kanhaya^ 1. L. R-, 11 
Cal., 135, P C. 

(3» Tuhi Prasad v. Ram Narain^ I. Ij- R., 
12 Oaf., 1 17. P. C. ; Mohamed v. Huaseni Bibi 
I. L. R , 15 Cal., 6 s 4, 70i. P. C. 

<4! County of Olouce*>ter Bank v. Rudry & 
Co. [I«05]. 1 Ch.. 629 (rt38). 

‘ (5) Booth V. Alcock, L. R., 8 Oh., 663 
< 666 ). 

(6; Kalidas v. Kanhaya^ I. L. R., 11 Gall., 


131, P. C ; Ugar Chand v. Madappi^ I.L.R., 
9 Bom . .324. 

(71 Anundo v John Doe, 8 M. 1. A., 43; 
Tagore v. Tigore, 9 B. L R , 377. 

(Hi Tagore v. Tagore 9 B. L. R., 377. 

(9) Ka thnyav. M dim, I. L. R , 10 All., 
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5 Cal.. 6S4 ; and see S 122 Comm, post 

(10) Ram Narainv. Peary, I. L. R , 9 Cal., 
830. 

(11) Qop'ilkrishna v. Ramanath, 5 Bom., 
L. R., 729. 
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deemed to have been conveyed.^0 Bat its absolute duration cannot be inferred 
from the mere circumstance of its continuance after the lile of the first grantor 
or fnim its being charged on the village revenues.*'^) The gift of the rents and 
profits or income of property is regarJed as equiviileDt to a gift of the property 
itself, and the gilt of the income of property carries with ic the legal and 
beneficial interest in the properly itself.i^) A grant may be personal or perma- 
nent, conditional or unconditional. Where it is personal and conditional, and 
the grantee dies before fulfilling ibe condition, his heirs cannot claim under it.l^) 
A maintenance grant, where the grant is by one for the mainien4nce of another 
whom he is under a legal or moral obligation to maintain is presumed to be 
personal and for the life of the grantee, though of course, even such a grant may 
be made p rmanent by the use of suitable expressions and where ihe-e are 
lacking, permanency may be inferred from its continuance for several g-»nera- 
tions. The same rule holds g >od as regards service grants, though in 
this ca^e the grant may be “ subjecn to faithful service ” when its personal 
character detei mining with the life of the grantee could not be questioned, ^1 
but where it is a g>anG in consideration of pa-^t service or partly one and partly 
the o her, then ques .ions of greater complexiby arise and which will call tor 
detailed examination later on.l'f) But it may be generally stated here that 
even these grants are presumed to be for the life of the grantee. Su<*h is 
a jagir, and such was also an inam though it is now treated as 
permanent. 


342. So in the case of a lease the mere word " mnkarari alone raises 
no presumption that the tenure was intended to be here- 
ditary, and, therefore, in order to decide whether a mnkarari 
lease is hereditary, the court must consi ler the o^her terms of the instrum^^nt 
under which it is granted, the circumstances under which it was made, and 
the intention of the parties. Where from the evidence the brigin and 
particular purpose of the tenancy are known, and the tenant has ceased to use 
the land for the purpose, the mere fact that the tenant had long continued 
(from 1798 until 1873) at a low and unvaried rent affords no ground for 
inference that an agreement bad been made between the narties that, the tenant 
should hold a permanent tenure, and a suit ro ejVct him could only be resisted 
by proving an agreement with the owner of the land that he had something 
more of a lease trian the ordinary tenancy-at-will or from year to year. ('!) 
As a lease is a transfer within the meaning of this Acs tb© incidents here 
specified will al-io nass on to the lessee with the creit’on of the lease. So 
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(9) Vztiriag nniv, Suryanarayana, I. L. 
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trees standing on the demised land pass with it to the tenant who is then 
entitled to their usufruct, 1^) though as tenant, he cannot commit waste by 
felling them.(^) But the rule does not extend to timber, in which case, tbe 
general rule is, that in the absence of an express grant, the lessee has no right 
to cut it. But the rule is not inflexible and must to a great extent depend 
upon the purpose and object of the lease and the nature of the timber. Thus 
t^ lease of a mansion with adjacent land planted with ornamental timber, 
could not presumably carry with it the right to cut down the timber. On the 
other hand, where the nronerty demised is jungle land, the rule could not be 
strictly enforced. Indeed, the correct rule. in such a case would be that the 
lessee is entitled to cut and remove a reasonable quantity of timber if his I'^ase 
is for a long term.^^) But even then he may only take such forest produce 
as can be taken without damaging the forest. (4) 


343. Since transfer includes a lease, a lease “ with all rights ” has the 
effect of conveying all the lessor’s rights in the land including rights to 
minerals. As regards the rights of the permanent lessee to subjacent mines, 
quarries and minerals, the law independently of the Act was that in the case 
of a grantor other than the Crown they passed by implication,^®) Leases 
made since the passing of this Act will now be subject to the provisions of 
section 108 \0), and even in those previously granted the tenant possesses no 
right to minerals unless it is granted expressly or by necessary imnlication. A 
life tenant as such certainly does not possess any right other than those limited 
by section 108 to). But where the Crown was the grantor they could 
only be conveyed by an express grant.W 

344. The same rule would apoear to apply to a mortgagee in possession. (9) 

Morttfatfe must not destroy ornamental or valuable timber, nor 

cut timber so as to diminish the value of the land. But 
otherwise,* so long as he does not commit wanton destruction, he may clear and 
cultivate the land. He is entitled to make the most of the property for the 
purpose of realizing what is due to him, and even when he has to account for 
the proceeds of the property, his powers are no greater. [For a further 
discussion, see commentary on S. 76.] 

As Sir is comprised in the village a mortgage of a village share will 
include it by implication as also all other rights which the mortgagor is then 
capable of passing. HO) 
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346. The legal ineidents of property are easements annexed thereto, 
tlj^e rents and profits, etc., enumerated in the subsequent clauses. AH these 
are included in and pass with the land. All interests and income accruing 
after the transfer belong to the transferee. 

346. Title-deeds, which have been called the sinews of the land, 

Title-deeds. naturally pass by necessary implication with the Innd on 

transfer. (2^ And although they are, strictly sneaking, 
moveable articles, they devolve in the same manner as land itself. Thus in 
England, where on death of the owner, immoveable property passes to the he^r 
whilst moveable property passes to the executor or administrator, title-deeds 
follow the estate to the heir and cannot be claimed by the executor or admi- 
nistrator. But such deeds incluie only those that are material for the 
maintenance of the title to the landj3^ But should the de<>ds relate also to 
Any estate other than that conveyed, or the transferrer retains any interest 
in the property conveyed, he is then entitled to retain thera.f^) Thus the 
holder of a mere equity of redemption is entitled to retain the deeds relating 
to his property, during the continuance of his interest, and the mortgagee is 
likewise entitled to hold and retain his mortgage-deed until redemption when 
he must make it over to the mortgagor.'^) And with the title-deeds pass even 
the boxes which “ have their very creation to be the houses or habitations of 
deed.” that is, such boxes as were designed to hold them. 

347. Trees standing on laud, being part of it necesaarily pass with it, 

unless they are reserved, which cannot be presumed from 
Trees: crops. been alr^adv mort- 

gaged to another.^®) Similarly, the garden-wall, and trees growing thereon are 
appendages of the garden and proof as to possession of the garden would, in 
the absence of countervailing evidence, include proof as to the waU and trees. 
Hence where on the right to the produce of cer^ain trees it was foun^ that the 
plaintifif had not, for twelve years previous to the filing of the suit, done any 
specific acts indicating directly his possession of the trees, but tb'^t they 
nevertheless grew out of a wall which surrounded a garden in the plaintiff's 
possession, it was ruled that the possession of the garden im ported possession 
of the garden wall and of the trees springing out of the wall, and that the suit 
was not barred by limitation. (9) On the other hand, where a plsnta4on 
standing on land is sold as a plantation, the vendee becomes owner of a part of 
the freehold, and the residue is in the owner of the land. The owner of a 
plantation can mortgage or sell it as he likes. A plantation of plantains must 
be considered to be the same, alr.hough the plantains at the time of the sale 
have all died, and new trees grown out of the shoots of the o^d ones have taken 
their place.^^O) When an order absolute for foreclosure is made the mortgagee 
is entitled to possession of the crops standing on the land of the mortgagor/ ^ 1) 
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But the trees and emhlementSi cease to be part of the land as soon as they are 
severed.^^^ Where a tenant mortgaged his trees to the O )yernm^nt an 1 subse- 
quently surrendered his tenure to the laudlird. the mortgage of the trees would 
not ceHse to be operative, but may be enforced and the auction- purchaser in 
execution of the mortgtge-deoree would possess right to the trees agiinst the 
landlord, and in which case there would he severance of the two interests 
which may then be separately enjoyed.l^) It has been held in Madras that a 
ryot holding land in a zemindari on a permanent tenure, woul 1 as regards land 
on whicri a money-assessment is paid, be prim/i facie entitled exclusively to the 
trees thereon. Where, however, the crops are shared between the ryot and 
the zemindar, they will be join ly interested in such trees, but such presump- 
tion may be rebutiei by contract or usage to the contrary. (3) 

848. Right on Acquisition of Liand. — Acquisition of land passes 
with it rigtit to ownership not o>>Iv t ) thn sunace but to every thing beneith and 
above it, unless such ownersnip is condi>ione 1 hy the nature of the p ^ssession or 
of the tiiile. The owner of a land has a right to lop off branches of a tree over- 
hanging his prouerty, a right which he may stdl ex-rcise, although it may be 
offensive to the religions feelings of a community.l^) So adverse possession of 
the surface of land vertically over a railway tunnel gives the disseisor not only 
a title but also u^que ad coslani. But such p issession will not extend to the 
tuni el uuuerneath.f*’) But the lease of land in permanency including “ all 
rights of various kinds” with the excpp ion only of homestead would include 
ali-o the right to minerals. A liability to pay customary dues known as 
hoQ’t-chahnrum is of the nature of an incident attaching to land and may be 
enlon ed against the venHee unless it is limited by a right to claim it from the 
vendor.f'^) Where a mortgagee in possession o* cultivate! land cmverted a por- 
tion inro a grove, he wns bou' d to surrender it up with the land on extinguish- 
ment of mortgage.l®f And it would make no difference if he has created 
bull' lings thereon. So on a sale of the plot of land unon which stood the 
vendor’s forefather’s tombs, the latter would pass with the plot, and the 
purchaser may dig them up or dem )lish them U®) A permission to bury the 
dead in a land carries with it the right of entrv to perform all cus'^omary rights, 
although the ownership of the sod may be vested in others. Tms right is 
founded on a universal sentiment which regar«ls the graveyar«l as for ever 
sacied, and which cannot regarded otherwise from the mere fact thitthe 
place was disused for a considernble period, tut the right is, of course, subject to 
the custom of the community. (^^1 But on the sale of a share in zemin lari 
property builoings such as indigo factories, 1^2; or dwelling houses (‘^1 will not 
ordin arily pass to the vendee along with the zemindari share sold unless there 
is a distinct evidence of the user of such buildings as part and parcel of, or 
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appartonaofe to the zemindari; The ooenpatbn 6 f a fort by the owner qtuh 
aemindaop or of kottas of other bui1dinge,(3) would, however, create a 
presumption that the buildings were included in the sale of the zemindari.i^) 
So where the cultivatory tenants in a village had built houses more than twelve 
years ago and in which they had been since residing, in an ejectment-suit by 
the zemindar against the tenants, the court held the houses to be appurtenant 
to their holdings from which they could not be ejected so long as they were 
entitled to occupy their lands. 

349. An assignee of this subject- matter of a suit has, as a necessary incident 
of his transfer, the right to continue the suit and wi^h that view to be brought 
upon the record as a plaintifif.(®) Similarly, a Mifakshara son inherits the 
estate with the burden of the decree obtained against the father, and is liable 
to bs proceeded against in ex 6 oution.(®) In an execution-sale of the judg- 
ment- debtor’s property if his interest is accelerated or enlarged, the increment 
passes with the corpu&S'^) 

360. An injunction does not run with the land. Hence, if the property 
regarding which an injunction is granted is sold under a decree, the vendee 
thereof cannot bo made amenable to the injunction. f®) A water-course con- 
structed for the purpose of a mill situate alongside a farm which benefited by 
it, does not thereby become its incident so as to pass with it.(®l So the fran- 
.chise of a ferry is not necessarily appurtenant to a land.^^^l 

The goodwill of a trade or business being of groat value passes with the 
nrem'ses.i^i) but that alone will not prevent the vendor from setting un a similar 
business in the immeiiate proximitv of the nremisos transferred, unless he had 
entered into a covenant not to set uo a rival business within a specified area of 
the old premis 0 s.^l 2 ) aoarb from such a covenant, the vendor is not entitled 

to represent that the new business which he has set up is the same, or is the 
continuation of the business of which he has parted with the good will. It 
has been laid diwn that where goodwill entirely depends on personal skill or 
reoutatioo, it does not of necessity follow the proDe»'tv.(*^l Similarly, trade- 
marks and trade-names which have bacome known as denoting goods of a parti- 
cular manufacturer, such as “Sing Vs machines, ”11^1 “ Angostura Bibt 0 ra”(l®l 
would pass with the sale of the business to which they reUte. And it has been 
enacted in England that a trademark shall be assigned and transmittel only in 
connection with the goodwill of the business concerned and shall be determin- 
able with that goodwill. A trustee is expressly authorized to sell the 


(1) Abu Hasan v. Rimzan, I. L. R., 4 
All., 381. 

(2) Bankelal v. Damodar (1900), A. W. 
N.,31. 

(5) Durff'i Singh v. Bisheshar, T. L. R., 
24 AIL. 218 (223). 

(1) Duhri Laly, Dhohi R'li, 3 A. L- J. 
R , 819 ; following N^sir Hasan v. Shibba, T. 
L. R., 27 All , 81, The Court’s further view 
that the tenants might be said to have 
acquired the houses by a'lverse possession, is 
Roaroely tenable v. Moti Chanda 
3 A. L. J. R . 627. 

(6) S. 372, Code of Civil Procedure. Cotn- 
mercval Bank v. Sa^iu, I. L. R., 24 Mad. 252. 

(6) Ram Das v. Tekvit, 6 C. W. N., 879. 

(7) Umesh Chunder v. Zahur, I.L.R., 18 
Oal.. 164, p. 0. 

(8) Dabyabhai v. Bapalal, 3 B. L. R., 564; 
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Vithal V. Sakharam, 1 6.L.R., 854 ; Attomsy 
Qe'^eral v. Birmingham, tfc., Drainage Boards 
17 Ch. D., 686. 

(9) Burroios V. Lang [1901]. 2 Oh., 502. 

(10) Nityahari v. Dunne, I. L. R., 18 Gal., 
652. 

(11» HaH V. Barrows, 4 Ds., G. J. & 3., 150, 
Re David and Mathews [1899J, I Oh., 378. 

(12) Cruttwell v. Lye, 17 , 338 ; Lahou- 

chere v D'lw^on, L. R., 13 Eq.. 322 (324). 

(13) Ch'trt ny Davglas. Job,, \7 A, 

(14) Coopery. Metropolitan Board, 25 Ch. 
D.. 472 (479). 

(16) Sinier Manufacturing Co, v. Loog, 
App. Cas.. 15 (32, ,38). 

(16) Siegeri v. Finilater, 7 Oh D., 801 (309). 
(171 The T^-ales Marks Registration Act, 
1875, 33 A 39 Viot. O., 91, 8. 2, repealed by 
the Patents Designs and Trade Marks Aot 
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good-will ot the bankrupt’s business as part of his property, as also the trademark 
or tracle-nAme to whioh he had exolUsive right.U) A tenant in a village usually 
acquires certain rights with his tenancy, suoh as the right of depasturing 
his agricultural cattle on the villaige dommon, or cutting firewood from the 
village jungle. But all .tenants possess such rights in common and no single 
tenant can be permitted to arrogate to himself a privilege which would be 
detrimental to the common enjoyment of the right by the tenantry. So in the 
absence of a special authority an inamdar cannot enclose a piece of land imme- 
morially used as a pasture-ground by the inhabitants of the inam village.(3) 
The right of pre-emption is an incident of ownership, intended to keep out 
unwelcome strangers, which may be asserted under certain conditions, specified 
in the Wazih-ul-urzM) 


361. Incidents. — A transfer passes all things belonging to the transferrer 

appurtenant t6 or necessarily connected with the use and 
EaBement. enioyment of the property mentioned in the contract 

except collateral contracts, which do. not limit or affect the interest of the trans- 
ferrer in the property transferred. The incidents that go with the transfer of land 
include easeraent.s, rents and profits and all things attached to the earth. “ An 
easement is a right wliich the owner or occupier of a certain land possesses as 
such, for the beneficial enjoyment of that land, to do and continue to do some- 
thing, or to prevent and continue to prevent something being done, in or upon, or 
in respect of, certain other land not his own.”(^) It has been held in England 
under a similar clause that on conveyance of all lights with the land, means only 
suoh as the grantor could have granted by express words ; it does not operate to 
convey an easement of light which ho had no power to grant expressly. 
And aU easements do not pass, bdt only such as are annexed thereto. 

362. The term “ annexed thereto ” has been the subject of judicial inter- 
*'Annexed thereto” pi^etation.!*^) In this case the plaintiffs were owners of a 

hotel, and the defendant of certain adjacent property. The 
two properties had at one time been united, and at that time the manager of the 
hotel on behalf of the owner used to obtain water for the purposes of the hotel 
from a certain spring by means of a road which ran over land which subsequently 
became the defendant’s. There was another, but a smaller and much less conve- 
nient path from the hotel to the spring. The plaintiffs became aware of their 
portion of the property in 1886, and the defendant of his portion in 1888. The 
plaintiffs continued to use the above-mentioned road through the defendant’s 
property for the purpose of getting water for the hotel umil 1889, when the 
def n lanr. refused to permit them any longer to use the road. The plaintiffs 
accor lingly sued tne d. fendant for a declaration of their right of way over 
the said r o^id ; but refused to put in evidence the deed under which they became 
owners of the h vel property. Although the suit was fi ially decided upon the 
unfavi)urnblo presumption made against the plaintiffs owing to their non pro- 
duction of their titie- ieeds, tne judgment, which is a very long one — discussed 
the meaning of tne term^ “ Easements annexed thereto,'' After citing secr.ion 
8, the Ju Ig s state : What meaning the Indian legislature intended to express 


1883. 46 & 47 V ct,. G 57 S 70 A series of 
tradt iDirk- are as3igMabL< nnly as a whole, 
i6., 8 8i, ameaded by 51 & 52 Viet. 0., 50, 
S. 20 

(1) Robson on Bankru»*t'>v I7f.h Ed.), 698. 

In E gUnd the UW is the 8k.me \ 
bam V. F sk, 1 L. J- iN 8 ), Eroh., 6L ' 

(8) Vishvanath V. Mahtdaji, I. L. R., 3 


Bom., 147. 

(4) Subbajiy, Muhammad, I. L. R., 6 All., 
463. 

(5) Indian Easements Act (V of 1882), 
8 4. 

(6) Quiche ▼. Chapman fl903], 1 Oh., 669^ 

(7) Wutzler v. Sharpe^ I.L.R., 16 All., 37(X. 
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UASEMBNTS PASS WITH THE CORPUS. 


by the usd o£' the word * annexed * we are unable to ascertain.^O In the words 
* annexed ’ and * easements with the same common meaning in section 8 of 
Act IV of 1882, and in section 5 of Act Y of 1882, we have, in cases not falling 
whhin section 9 of Act Y of 1882, this extraordinary result that, on a transfer 
of a house, an easement, whether it was continuous or discontinuous, apparent 
or non-apparent, so long as it was one of the easements annexed to the house, 
would, by virtue of section 8 of Act lY of 1882, pass, to the transferee, * unless A 
different intention is expressed or necessarily implied,’ and yet when we turn to 
Act Y of 1882, which more exclusively and exhaustively deals with easements, 
we find that the same easement, if it was not continuous and apparent, although 
it was necessary for enjoying the subject as it was enjoyed when the transfer 
took effect, and although it was an easement annexed to the house, would 
not, under section 13 of Act V of 1882, pass to the transferee. Yet we presume 
that the legislature could not have intended that in cases not falling within 
section 19 of Act V of 1882, an easement which would not on a transfer of 
property pass by virtue of section 13 of Act V of 1882, might pass by virtue of 
section 8 of Act IV of 1882. In section 19 of Act V of 1882, which applies to 
the transfer or devolution of a heritage which at, and prior to, the time of the 
transfer or devolution was a dominant heritage, the same generic word ‘ ease- 
ment’ is used and is, by the illustration to that section, applied to a case in 
which A has certain land to which a right of way is 'annexfd.* The Judges 
then suggest that by “ easements annexed ” may mean those considered as 
appurtenant thereto, as held in England. 1*^^ In the former case it was held 
that, “ where a man is occupier of two adjoining pieces of land, and uses both 
for the convenience of himself as the actual occupier of both, anything that he 
may do on the one is prtma facie not a right appurtenant to the other and 

would not pass as appurtenant ” But in an English case under similar 

circumstances the right of way as an easement was decreed. -The words 
“appurtenant ” or “ belonging to ” will ordinarily carry only actual existing 
easements. (^) 

353- Easements pass with the Property.— Under section 19 of 
the In lian Eiaemenis Act, which must be read consistently with the Transfer 
of Properly Act, an easement passes to tne transferee with the dominant 
herit><ge. Tnus, if A own certain land to which a right of way is annexed, and 
which he let to B for twenty years, the right of way would vest in B and his 
legal representative so long as the lease continues. U1 An easement is extin- 
guished wnen the same person becomes entitled to the absolute ownership of 
the whole of the dommant and servient heritages, or when ei(^her the 
dominant or servient heritage is completely destioyed.^^^ and the extinction 
of the easement extinguishes the rights (if any), accessory thereto.i^®) An 
extinguishe ( easement may, however, be revived under certain circumstances 
mentioneu in section 51 of the Easements Act. 


(1) Wut»ler V. Sharpe I.L.B* 15 All., 281. 

(2) Although the liKiiao Easemenia Act 
(V of 188.') was eitended at the time of the 
ruliuK to the United Provinces, but since the 
lights of the parties had been acquired prior to 
the extau'^ion f'f that euactmeut, the Judges 
have interpreted the term as understood 
prior to its extension (see p 317). 

(8) Kau V Oxley, L, R., 10 Q. 6., 360. 

(4) Bayleyy, O. W, Railway Co,, 26 Oh. D.. 
434 ; contra in Chunder Coomar v. Koylash 


Chmvder, I. L R , 7 Cal., 666. 

(6 Chuiider Coomar v. Koylash Chunder, 
I. L. B , 7 Oal , 665 ; Phillips v Low, L B. , 
I Ch., 47 (1692) ; Robson v. Edivards, L. B., 2 
Oh., 146 (1893/. 

(6) Wutzler v. Sharpe, I.L.B., 16 All., 270. 

(7) Illustration to 8. 19. 

(8i S. 46. 

(9) 8. 45. 

(10) S. 48. 
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364. Quasi- Easement. — Eapemeots of neoespity are to be distin- 
guished from certain other rights i^hich are classed under Qnasi -Easements. 
A right of way, light and air are instances of the former. Quasi-Easements 
are more difficult to illustrate. They are apparent continuous easements, 
whether continuous or discontinuous, which have been visibly enjoyed by the 
property sold over the property retained, and which pass under the customary 
general word. (D Thus, A is the owner of a house and adjoining land. 
The house has windows over-looking the land. A simultaneously sells the 
house to and the land to C. The light passing over the land is necessary 
for enjoying the house as it* was enjoyed when the sale took effect. Here A 
impliedly grants B a right to the light, and 0 takes tho land subject to the 
restriction that he may not huild, so as to obstruct such light. So alpo a 
man who pells one of two adjoining houses or plot of land belonging to him 
impliedly gives his purchaser such rights over the property sold, and reserves 
such rights as are necessary for the enjoyment of each. Thus, if both the 
properties have common drains and gutters neces'sary for the enjoyment of the 
two properties, the vendee, in respect of the property purchased hy him, and 
the vendor, in respect of the property retained by him, is entitled to the benefit 
of all the gutters and drains.‘^> So in a case where the plaintifif ob*a'ned a 
building in a portion and sued the defendants for a declaration of her right to the 
passage of light and air through certain doors and windows — there being no ex- 
press provision in the partition-suit, oneway or other, as to any such rights 
being reserved — it was held that, in the absence of any enactment of the legis- 
lature applicable to a case hke this, the question will have to be answered with 
reference to the principle of justice, equity and good conscience, and the courts in 
this country have considered the English law known as the doctrine of imi>lied 
grant of easement uprn severance of a tenement, os being in accordance 
with justice, equity and gord conscience, though that rule is subject to 
qualifications and modifications in its application to this country. In the 
particular case before them the Das«ag«s for light and air were found neceaaary 
for the enjoyment of the property, and were decre'^d in spite of the presence of 
“any particular express’on ” in the partition -decree. (^) 

366. Bight of Way.—It ha*^ been held that a right of way, unless it 
arises as an easement of ne es^jity, cannot ari^e by implication of law, because 
such right is not of a continuous character. *5) It, therefore, follows that in oider 
to create such rights express words of grant must be used in the conveyance.^^’) 
Injunction has been refused, and onlv damages awarded in a case where 
“ although the plaintiff’s light had been sensibly diminished by the defendant’s 
new building, there had not been such a large material, and substantial damage 
as to require interference by injunction.”’*^) 

366. Bents and Profits. — Rents are benefits sri^aing out of land, and, 
therpfo»e, within the wording snd spirit of the definition of “immoveable 


(II S. 6 of the Conveyancing Act; Chunder 
Coomar v. Koylnsh, I. L. R , 7 C«1 , 6"0 ; 
Pari’n Vendors And Purchaser ; see 8. 13 of 
the Easements Aot 
(2) 8. 13, illim. (#?). 

(3 1 Shrimati Kadnmhini v. Kali K’lmar^ 
3 0. W. N,7I. See aloo Ratanii v. Edflji, 
SB.H.C.R., ISl ; Amut)ol v Jhemurh Singhs 
24 W.K., 345 ; Charu v Dokowri, I.L.R., 8 
Cal., 957 ; Bolye Chunder v. Lalmoni^ I. L. 
R., 14 Cal., 797. 

(4) Illustration (Ai, S. 13, Easements Aot 


(V of 1«82» 

161 Morgan v. Ki‘ hy^ I Tj.R., 2 Ma'^., 46 ; 
Chvnder v Rrylnsh T L R..7 0»l., 670; 
rut s^’e B'lrk'^hirfi v Oriihh, i8 Ch D. 616 ; 
Brylev V. Great Western Hnilw^y Co.^ 26 
Ch D., 434. 

(61 Bolye Chunder v. Lolmoni 
I.L.R.. 14 Cal.. 797 ; Wntzler v Sha^ne, I, 
L.R , 15 ^11. 270. See -^Is' Ch'trinx Lai v. 
Mamshanknr, I.L R , ^7 B »m , 6*6. 

(71 Ohnnasham v. Moroha Rum, I. Ii. B.. 
18 Bom., 474. 
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property *! contained in sections 3 and 17 of tbe Begistration Act. An assigAtnent 
of rents mubt therefore be registered. Brunts and profits inolade everything 
which the transferee may derive from the land. Bants and profits are used in 
their generic and wide sense as including all benefits arising out of the land and 
until the property passes to the buyer, the seller is entitled to receive all tbe renta 
and profits therefrom.^'^f A transfer is to be distinguished from merely an agreef 
meot for transfer which by itself does not create any interest in or charge on such 
property.iS) The word “ rents and profits rhay also include occuption rent.i^) 
And in a case where the condition was that the purchaser should be entitled 
to possession, or to the receipt of the rents and profits," and the vendor wak’ 
in actual possession, the latter words were held to be otiose."!^^ The right to 
recover rents and mesne profits for past years does not pass with the property, 
unless the right is expressly conveyed. So a mortgagee of a ship is not 
entitled to unpaid freight which became due previously to tbe date of his taking 
possession. (7) But a transfer of property carries with it the right to execute 
decrees in respect of such property. Hence on the purchase of a village the 
purchaser is presumably entitled to execute ejectment-decrees obtained by the 
vendor against its tenants for non-payment of rent, unless, of course, the 
decrees were personal, as in the case of a decree for pre-emption, or unless 
they relate to rents and profits which had accrued before the transfer.'^) 

357. Things attached to the Earth. — The definition of the term 

attached to the earth " has been already given in section 3, ante, and as to 
the meaning of which the commentary thereunder should he referred to (§§ 87- 
102). The law on the subject has been thus recapitulated by Iiord Blackburn'^;: — 
“ Whenever the chattels have been annexed to the land for the purpose of the 
better enjoying the land itself, the intention must clearly be presumed to be to 
annex the property to the land ; but the nature of the annexation may be such 
as to show that the intention was to annex them only temporarily^ and there 
are cases deciding that some chattels so annexed to the land as to be, whilst 
not severed from it, part of the land are removeablo by the executor as between 
him and the heir. Lord Bllenborough in Elwes v says, that those 

cases may be considered as decided mainly on the ground that where tbe fixed 
instrument, engine or utensil (and the building covering the same falls within 
the same principle) was an accessory to a matter of a personal nature, it should 
be itself considered as personalty. Even in such a case, the degree and nature 
of the annexation is an important element for consideration, for where a 
chattel is so annexed that it cannot he removed, without great damage to the 
land, it affords a strong ground for thinking that it was intended to be annexed 
in perpetuity to the land , and as Lord Hardwicke said in Laioton v. LawtonS^^^ 

* you shall not destroy the principal thing by taking away the accessory to it, 
and, therefore, as I think, even if the property ru the chattel was not intended 
to be annexed to the property in tbe land, the amount of damage to the land by 
removing it may be so great as to prevent the removal.” So it has been held(^3) 
that the title-deeds of an estate (§ 345), counterpart leases, account-books 

(1) Venkaji v. Shidrampa, I. L. R., 19 i7) Shiltifx) v. Beggar t [1903] . 1 K.B., 689. 

Bom., 663, at p. 667* Onknrdas v. Shahbas Khan, 1 Nag. L. 

(9) 8. 56 (4) (a) pout ; see also S. 76 ib). R., 48 151). 

(3) 8. 54. last clause, post. «9) Wnke v. Hall.H hpp. Gas., 195 (204J ; 

(4) Metropolitan Railway Co. v. Defries, 2 Sharmnn v. Mason [1899], 2 Q B , 679.' 

Q.B.D., 3h7. (iO) 2 S. L C., (7th Ed.), 178. 

15) Anker v. Franklin, 43 L. T., 317, (11) 3A. &K., 16. 

Quoted in Dal's V. & P. <6th Ed.). 146. (12) Shr\ Bhabani v, Debrao, I. L. R., 11 

(6) Onnesh v. Shamnarain, 1. L. R.. 6 Bom., 485. 

Oal., 213. 
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and other doeuments of the like kind, such as kabuliats in India, ought to 
be regarded as accessory to the estate and pass with it, whether the tranafer 
be made by a conveyance, a decree or a certificate of sale. The rule is, that 
when the principal thing is awarded, the subsidiary or accessory is implicitly 
ordered too.H) Hence doors and windows of a pticca building forming, as they 
do, a part of immoveable property, cannot be separately attached. A tenant 
in agriculture, who erected, at his own expense, and for the mere necessary and 
convenient occupation of bis farm, a beast-house, carpenter’s shop, fuel-house, 
cart-house, pump-house, and fold-yard wall, which buildings were of brick and 
mortar, and tiled, and let into the ground, was held disentitled to remove the 
same, even during his term, and though he thereby left the premises in the 
same state as when he entered. 

368. There appears to be a distinction between annexations to the free- 
Agricultural nature last considered (§357) for the purpose of 

fixtures. trade, and those made for the purposes of agriculture and 

better enjoying the immediate profits of the land in favour 
of the tenant’s right to remove the former ; that is, where the superin- 
cumbent building is erected as a mere accessory to a personal chattel as an 
engine ; but where it is accessory to the realty it can in no case be removed.**^) 
In a recent case, the plaintiffs, who were the purchasers at a revenue-sale, 
sought to eject the defendant from a piece of land measuring a little over a 
btgha. The defendant pleaded that he had his dwelling-houses, tank and trees 
on the holding. It was found that the dweliing-bouses consisted of certain 
huts and that the so-called tank was some two or three cubits in extent. As 
to trees, there was no finding that there was anything in the shape of a plant- 
ation or garden. It was held that under the revenue sale law a dwelling- 
house to be exempt must be a dwelling-house of a permanent chiracter and 
mere huts would not come within that description. No exemptions were 
accordingly allowed. (^) So also it has been held that a landlord, bv merely 
not objecting to his tenants raising a pucca building dues not confer on 
them a permanent right to remain on the land. But long possession 
coupled with this fact may raise a presumption in favour of a perma- 
nency.*®) Trees and emblements being things attached to the earth pass 
with it. (7) Trees being attaclied to the earth are included in the legal 
incidents of the land and pass with it, unless a different intention is 
expressed or necessarily implied. But no such intention is necessarily 
implied because the trees are mortgaged prior to the sale, and no mention 
of the mortgage is made in the sale-deed.*®) The nature of the incidents 
conveyed would often depend upon the nature of the interest conveyed in the 
property. An agricultural tenant, for instance, is nob entitled to dig up and 
appropriate to his own use shells from the earth, unless he is entitled to it by 
local custom, *91 otherwise the property in the shells remains with the landlord 


(1) l^er West, J., in Shri Bhavani v. 
Devrao^ I L. R., 15 Bom., 485 (487). 

(2) 8. 54, last clause, pout. 

(3) Elv)cs V. Maiu^ 3 East 38 ; Williams 
V. Wilhamst 12 East. 209 

(4) Elwes V Maiv, 3 East. 3ft ; 6 B.B,. 
623 ; 2 8. L. C. (7th Ed.), 153. 

(5) Makar Ali v. Shyavia Charan, 3 0.W. 
212 . 

(6) Krishna v. Mir Mahojtiedt 3C. W. N., 
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Hi Harban.s Lai v. The Maharaja of 
Benares, I. L R.. 23 All., 126 (1271 ; Land 
Mortgage Bonk v. Vishnu^ 1. L. R., 2 Bom., 
670; liamalingn v Samiapoa.l L. R., 13 
Mad , 15 ; Nnrhadaputi v. Bholanath, 15 C. 
P.L.R . 141 ; Robh Mort.. 672. 

(8l Pandurang v. Bhimrav, I. L. R., 22 
Bi m., 610. 
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Mad., 669; following Tacker v, Linger, 8 
App. Cas., 508. 
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and would pass to his assignee. The purchaser of lands irrigated by a tank 
acquires the right to use the water in the tank for the purpose of irrigation. 
So, a well passes with the land in which it is embedded as a legal incident 
thereof.(3) But a grant of a village “ with all wells, tanks and waters" withiP 
its boundaries have not necessarily the efifect of passing to the grantee an 
artificial channel running through that and two other villages and in the enjoy- 
ment of which those villagers were equally interested.^ In this case the 
grant was of the village as inam by the Government, and the Court naturally 
laid stress upon the presumption that since the conservation and control of 
works of irrigation have from the earliest times been the especial function and 
duty of Government of India, it could not be supposed that such a valuable 
right in the enioyment of which the public was equally concerned would be 
assigned away by a more implication. If therefore the grantor had not been 
the Government but a private owner, the grant of “ waters ” might conceivably 
have included such a channel unless it was reserved by express words or neces- 
sary implication. 


369 . As water stands on land, transfer of the latter necessarily conveys 
Right over water. former and all things contained and growing therein 

such as fish, water-nuts and the like. '5) “ jf ia,nd 

adjoining a highway or river is granted, the half of the road or the half of 
the river is presumed to pass, unless there is something either in the lan- 
guage of the deed or in the nature of the subject-matter of the grant, or in 
the surrounding circumstances, sufficient to rebut that presumption, and this, 
though the measurements of the property which is granted can be satisfied 
without including half of the bed of the river ; and although the land is de- 
scribed as bounded by a river or a road, and notwithstanding that the man 
which is referred to in the grant does not include half of the river or the road."(^) 


360 . A grant of land, either absolutely or on a permanent tenure carries 
Minerals. ^ minerals, unless that right was expressly 

reserved.i^i (§ 343). The grant of surbice land without 
the minerals, or of minerals without the surface land implies reser- 
vation of the power necessary to enjoy the interest withheld as a necessary 
incident. So Lord Evenslydale observed : “ The rights of the grantee to the 
mineral by whomsoever granted must depend upon the terms of the deeds by 
which they are conveyed or reserved. When the surface is conveyed, prima 
facie, it must be presumed that the minerals are to be enjoyed, and therefore 
that a power to get them must also be granted or reserved as a necessary inci- 
dent.”M This incidental power of using the surface would, however, warrant 
nothing beyond what is strictly necessary, for the convenient working of the 
mineral: it would allow no use of the surface, no deposit upon it to a greater 
extent or for a longer duration than should be necessary, no attendance upon 
the land of unnecessary persons. It would not authorize a deposit upon the 


(1) Tucker v. TAnger, 8 App. Gas., 508 ; 
'FAwes V. Briggs Oas Co., 33 Ch. D., 662 ; 
Chalban v. Kunhamtu, 12 M. L. J. R., 406. 
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M. L. J. R.. 432. 
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(4) Ambalavana v. Secretary of State, I 
Ij. R., 28 Mad., 639. See § 53 tiind Ravji 
tJarayan v. Dadaji, T.L.R., 1 Bom., 523. 

(6) Sarab .Chandray»Jabudra, I. L. R., 35 
Cal., 614 (717). 


(6) Per Lopes, L. J., in Micklethivaite v. 
Newley Bridge Co. 33 Cb. D., 133 (145) ; 
Balbtr Singh v. Secretary of State, I. L. R». 
22 All., 96. (100). 

(7) SriravL v. Kumar Hart, 3 C.L.J., 59; 
Shyama v Abhiram, 3G.L.J., .S06 ; Tituram 
V Cohen, I.L.R., 33 Cal., 203 (2151 ; Meghlal 
V. Itajkumar, I. L R.. 34 Cal . 358; Brojo v. 
Raja Durga. 6 C. L. J , 583 (609, 610) ; Ali 
Quardar v. Jogench a. 16 I.C. 441 144^). 

(8) Rowbotham v- Wilson, 8 H. L. 0., 343 
(360). 
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land for the purpose of sale, nor vvould it justify tbe introduction of purdhasere 
to view the inineral.(^) Where, however, a liberty to dig pits is expressly granted, 
the owner of the minerals has, as incident to the liberty, the right prima facie 
of erecting steam engines and other necessary machinery for draining the mines* 
and drawing the coals from the pits.f'^) So it has been held that the original 
lessor of the surface land in excepting the coal and other minerals impliedly 
reserved himself as a necessary incident the right to dig for and win the coal.f^l 
But this is no right of property but rather in the nature of “ privilege, servi- 
tude, or easement.”(^) When the grantor reserves to himself the right to under- 
ground coal etc., he is entitled to egress and ingress to work his mine but he 
must safeguard the grantee’s right to support. 

361. Tenants having permanent occupancy-rights in a zemindari village 
are entitled to the ownership of the trees standing in their patta lands and the 
landlord claiming any such right shews that it exists by reason of any special or 
local custom. But in this respect a different rule would appear to prevail in 
Allahabad. In any case a tenant who is not permanent has no such right, (8) 
but even in such a case the prohibition would not extend to shrubs and small 
trees which are usually at tbe disposal of the tenant for the purposes of his 
holding.(8) When a street is vested in a Municipal Council, such vesting does 
not transfer to the municipal authority the rights of the owner in tbe site or 
soil over which the street exists. It does not own the soil from the centre of 
the earth usque ad ccclunit but it has the exclusive right to manage and control 
the surface ot the soil and so much of the soil below and of the space above the 
surface as is necessary to enable it to adequately maintain the street as a 

street.f^O) 

362. Machinery attached to the Earth.- -In a oase.(ii> miners 
working under customs established by the High Peak Mining Customs and 
Minerals Courts Act, 185 L, lawfully erected machinery and buildings accessory 
thereto on surface land, of which the miners were entitled to the exclusive use 
for mining purposes, but the freehold of which belonged to others. The 
buildings were attached so as to be a part of tbe soil, and so that they 
could not be removed without some disturbance which would not amount 
to the destruction of the soil. The buildings were from the first intended 
to be accessory to the mining, and there was nothing to show that the 
property in them was intended to be irrevocably annexed to the soil. It 
was held that the maxim quicquid plantatur solo cedit was not applicable, 
and that the miners were entitled to pull down and remove the buildings while 
their interest in the mine continued, and that they were not liable to the surface 
owner for so doing. In a suit for damages for the removal of oil and flour 
mills and a steam engine and boiler seized in execution of a dooree of the Cal- 
cutta Court of Small Causes, it was held that such things were fixtures and not 
goods and chattels and could not be seized in execution. (^2) Qq jn an English 

(1) Cadigan {Karl cf) v. Armiiage^ 2 B. & (7f Tanki v. Sheoadhar, I. L. R., 20 All., 

C., 211 ; Marshall v. Borrowdalc Plumbago 211. 

(jb Co., Ld. (1892), 8 T. L. R., 276. (8) Appa v. Ratnam, I. L. R.. 13 Mad., 

(2) Hayles v. Pease and Partners Ld., 249 ; Appa v. Narasnnna, I. L. R., 15 Mad., 

[1899], 1 Ch., 667. 47; Narayanav. 0»r, 12 M.L J.R., 449 i462), 

(8) Rameswar Ram Nath, I. L. R., 33 (9) Appaw. RcUnam I.L.R,, 13 Mad., 249. 

Cal.. 462 (472). (10) Sundaramv. The Municipal Council^ 

(4) Ramsay v. Blair. 1 App. Ga?., 701 I. L. R., 26 Mad., 636. 

(706). (11) Wake v. Ball, 7 Q. B. D., 296 ; O. A. 

(5) Gandoo v. Nilvmiee, 1 C. L. J., 626 8 App. Gap., 196. 

(5^. 681). (12) 'Miller v. Brindahun, I. L. R., 4 0al«r 

(6) Narayana v. Orr, 12 M. L. J. R., 449. 946. 
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oasa ill baa been held that a gas engine affixed to the land by means of sorews and 
bohsBoas to prevent it fiom rocking beoa me a fixture, t.e., part of the soil 
from which it could not be separated. U) As a rule an article which is affixed to 
the land even slightly is to be considered as a part of the land unless the 
circumstances are such as to shew that it was intended all along to continue a 
chattel, the onus lying on those who contend that it is a chattel. But 
an article not otherwise attached to the land than hy its own weight is not to 
be so oonsideted unless the circumsiances are such as to shew that it was so 
intended, the burden of proof being on those who assert that it had ceased to 
be a chattel. Wheie a ceitain machinery which had been supplied by the plaint** 
iii' on the hire-purchase system was affixed to the premises by means of upright 
bolts let into the floor, and by the terms of the hiie^piirchase it was not 
to become his property until the whole of the purchase-money was paid 
and the premises were mortgaged by the purchaser to the mortgagee before the 
hire-purchase agreement, but the mortgagee allowed the mortgagor to remain 
in possession of the premises. It was held that the machinery was fixed and 
passed with the land, and that the vendor was not entitled to remove the fixtures 
on detaulG of payment after the mortgagee entitled into possession.!*'^) 

363. Debt— Actionable Claim — Securities. — If the debt is trans- 
ferred, the securities tor the debt follow the transfer. So where a person 
absolutely pui chased a planiam plantation and got a lease of the land on which 
the plantation was SLauumg, a mortgagee of the plantation from such purchaser 
woula be entitled to the security of the plantain trees, notwithstanding that 
the lease of land to his mortgagor might have been determined.!^) A debt 
securea by a charge upon immoveable property was formerly regarded a chose in 
action^ and the as&iguee was, as indeed, he would be now, entitled to a personal 
decree for the debt as weil as to the charge. Bub the case would be 
otherwise it the purchaser buys up the decree and not the debt upon which 
ills based. If, theiet'ore, the vendee purchases only a money-decree be cannot 
go behind it and call upon the seller to assign to him the original securities.!^) 
in tne case of guaranteed debts the law is laid down in section 140 of the 
Indiau Contract Act, according to which the surety, upon payment or perform- 
ance of all that he is liable lor, is invested with all the rights which the creditor 
had against the principal debtor. So also the assignee of a mortgage cannot stand 
in auy difi'eront character or hold any different position fiom that of the mort- 
gagee himself, aitnough the mortgagor may not have been a party to the assign- 
ment. Kvery mortgagor has Che right to have a reconveyance ot Che mortgaged 
property upon pa>ment of the money due on the mortgage, and the mortgagee is 
charged with the duty of making such reconveyance upon such payment being 
made. Where therelore, a mortgagee, besides the moitgaged property, possessed 
certain promissory notes executed by the mortgagor as a collateral security for his 
debt, and he transferred the mortgage without assigning the collateral securities, it 
was held chat he was not entitled to so sever the deot from che security, aud 
an injunecion was granted against his proceeding at law to recover the amount 
of one of the notes, pending a suit inscituted by the mortgagor to redeem and to 
settle the equities of the parties. !^) But in another case where the mortgagor 
besides executing a mortgage also gave the mortgagee a promissory note, and 


U) Hobson, V. Oorringe [1897], 1 Ch., 
182. 

(2) Reynolds v. Asliby Son^ Ltd [1903] , 
1 K. B., 87. 

(S| Hangaaami v. SeUax>etU7iial, 13 M. It. 
J* Rt, 3. 


(4) Subramaniam v. Periwial, I L. R., IS 
Mad., 454. 

(6) Oaiipat V. Sarupi, I.L R., 1 All., 44G 
(447). 

(6) Walker Y, JoneSt It. R.t 1 P. 0., 50 ; 
Jones V. Gio&ons, 9 Ves., 410. 
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the mortgagee assigned the mortgage to one person, recovering from him the 
amount of his debt, and assigned the promissory note to another, and the latter 
instituted a suit on his note, it was held that being a hona fide indorsee for the 
note for value he was entitled to recover. ^1) Of course, such oases depend 
upon the negotiable character of the security and its transfer to a bona fide 
transferee without notice. In such a case, whatever may be the equities 
between the original parties to the contract, they do not follow the transfer to a 
person in due course. 

364. A collateral agi'eement by a person who obtains a permanent lease 
to pay the lessor a monthly allowance sometime before the permanent lease 
takes effect creates only a personal obligation, and does not pass with the assign- 
ment by the lessor of all his property. (2) 

366. If a negotiable insti-ument remains current, even though it has been 
. paid, there is nothing to prevent a person, to whom it has 

Vxcepted*** indor8e3d for value without knowledge that it has been 

paid, from suing. (3) In another case, it was held that 

where a man gives his creditor a cheque or a promissory note for his debt, and 
he is afterwards given notice that the debt, which is the consideration for the 
instrument, has been assigned auart from it, he can disregard that notice : for to 
bind him with such a notice would be to put on him obligations which the law 
does not recognize and would enable persons to assign the consideration of a 
negotiable instrument in such a way that the debtor is not to pay the holder 
of the instrument. To. hold the contrary, their Lordships held, would be com- 
mercially disastrous In this case. A, a commission agent, negotiated the sale 
of a public house belonging to B. C was the purchaser. B had agreed to pay 
A the commission of £175. A was indebted to 0 in the same amount, «nd he 
accordingly executed a stain pe l agreement transferring his right, to receive the 
commission from B. G oaifl the price of the house to B who gave a cheque for 
the £175 to A. Thereupon C informed B of the assignment of the amount by 
A in his favour. B however refused to pay the sum to 0 and on suit by C 
against B, the Court of Appeal dismissed the suit on the grounds above stated. 
A smilar case was also decided in the same way in Madras, (S) where it was 
held that a promissory note may he affirmed bv the holder just like any other 
chose in action without indorsement. The benefit of an insurance policy 
against fire being a contract of personal indemnity does not pass with the transfer 
of the insured property, if) 

366. Interest. — On transfer of bonds, promissory notes, debentures 
shares in a Company, etc., interest, and dividend, accruing due after the date of the 
transfer, pass to the transferee But in order to convev those rights the transfer 
must have taken effect, since a mere contract or even an inchoate transfer does not 
give rise to the right. In an af3count. interest cannot be allowed on items that 
are barred by limitation. Interest is but an accessory, and when the principal 
is barred the accessory fails along with it.l^^ A stipulation for payment of 
interest upon arrears of rent is an ordinary incident of tenancy in India, unless 


(1) Per Esber, M.R., in Glasscock v, Balls y 

34 Q. B. D., 13. 

{2} Subramanianv. Aruuachalamy 12 M.L. 
J. R., 479 (630). P. C. 

(3) Per Esher. M. R., in Glasscock v. BallSy 
34 Q. B. D., 13 (16). 

ii) Benee v. Shearmati [I89fl], 3 Oh.. 638. 
(5) Bamchaiidra v. Kuppusawrfiy, ,S M. L. 


J. R., 262; diatinguishing Pallat v, Krishnaiiy 
I Tj. R., 11 Mad., 290 : following Whister v. 
Forster. 32 L. J 0. B.. 163. 

(6i To the same effeot, Sarat CUandar v, 
Kednrtinih.2Q W N., 286. 

(7) Baipier v. Preston. 18 Ch. D., 1. ' 

(8) Dhoiidiram v. Tabay I.L.R., 27 Bom.. 
330. 
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there is something unusual in the stipulation, and as a rule it attaches to the 
tenancy so that a purchaser of the tenancy will also be bound by the stipula- 
tion.^^) Interest as between the transferrer and the transferee is deemed to become 
due from day to day and to be apportionable accordingly.^^) 


9. A transfer of property may be made without writing in 
Oral traoafep. every case in which a writing is not expressly 
required by law. 


367. Analogous Law. — The marginal note appended to the Bill<8) 
shows that this section is adapted from the New York Code. By Hindu Law a 
verbal grant of immoveable property is good if followed by delivery of possession 
to the granteet^). Indeed, in no case does the Hindu Law appear absolutely to 
require writing, though as evidence it regards and inculcates writing as of 
additional force and value. (fi) But under Mahomedan Law seisin is the pre- 
requisite of a valid gift,^®) which is invalid unless it is accompanied by delivery 
of immediate possession, unless indeed, the gift was for consideration in 
which case possession is not necessary. But in cases in which possession is a 
pre-requisite, it cannot be dispensed with even if the deed has been registered.^®) 
So by Mahomedan Law an agreement to pay an annuity though signed and 
registered, has not the effect of a deed in English Law, but rei^uires a valuable 
consideration to support it.^®l By English Law, among other things, contract 
of sale of lands, tenements or hereditaments, or any interest in or conoeniing 
them is required to be in writing, otherwise it is not legally enforceable.^^®) 
Formerly writing was unnecessary to a feoffment with livery of seisin, BO and 
nothing but deeds were then designated writings. (1^) Now, however, writing is 
required to convey freehold estates and incorporeal property. Contracts for 
the sale of hereditaments are also required to bs in writing, a provision which 
is stricter than the corresponding rule enacted for this country. Assignments 
of leases, trusts of hereditaments and bargain and sale for a year are all by the 
English statute required to be in writing. In this respect it may be generally 
observed that in ancient times, whether in English, Hindu, or Mahomedan juris- 
prudence possession was literally regarded as the nine points of the law, and 
transfer of possession, therefore, symbolized the transfer of ownership and was 
thus regarded asits essential element. Butsince thediffusion of learning,fl®) writing 
has prac&ically superseded the old method of transfer, and in India not only 
writing but registration has become the necessary mode of conveyance without 
which no property above a certain value can legally vest in the transferee. On 
a transfer of property writing now serves two purposes : it affords indelible 


(1) Raj Navain v. Ranna^ I.L.R., 30 Cal., 
213. 

(2) S, 36. post. 

(3) N. Y. Code, S. 453, 7 Exch., 681. 

<4) Doed Scab Krista v. East India Co., 
6 M. I. A., 267 ; Iliirrtsh Chunder v. liajen- 
der. 18 W. R., 293, Anonymous, 1 1. J. (O. 
8 ), 135 

16) Mantena v. CUekuri, 1 M. H. 0. R., 
100; PalanivPppa v. Arwnugani, 2 M.H.G. 
R., 26; Criniva v. Vijayammal, ib., 37; 
Krishna v. Rayappa, 4 M. H C. R., 98 ; 
Ro kho V. Madha, 1 N. W. P. 0. R.. (Ed. 
1S73', 59; Hitrpurshad v. Shea Dyal, 26 
W.R.. 66 P. 0. 

(6) Aliedoonissa v. Aimer oonissa, 9 W. R., 


557 ; Obedur v. Mahomed, 16 W.R., 88. 

(7) Rosbua v. Enait Hossein, 6 W. R., 4 
O.A. ; Khajooroonis'a v. Roushan, I. L. R., 
2 Cal,, 184 P.C. ; Emufv. Collector, 

9 Cal., 138; and cases cited in note uader 
S. 129, post. 

(8) Ismal V. Eoniji, I. L. B., 23 Bom>, 
682 

19 ) Jafar v. Ahmad, 5 B. H. G. B., 37. 
(lOl Statute of Frauds, 29 Car, II. G- 3, S. 4. 

(11) Glauv. VII., I Co., Lirt., 9a, 48a. 

(12) Co. Litt. 9, 49a, 86a 

(13^ In the middle af^es very few of even 
the lauded gentry in England were able to 
sigu their own names — 3 Htllam’s Middle 
Ages, 329, 2 Blaok Comm., 3061 306, 
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record of che transfer, and it secures titles by defiuingthe nature of the interest 
conveyed. As an immutable memorial of the transaction, writing must neces- 
sarily conform to certain statutory requirements to be presently noticed, and 
but for which the very purpose for which it is required may be defeated. 

368. Principle. — The object of writing has been clearly thus explained 
by an eminent Freouh jurist : The force of written proofs consists in this, that 
men have agreed together to preserve by writing the recollections of things past, 
and of which they were desirous to establish the remembrance, either as rules for 
their guidance, or to have therein a lasting proof of the truth of what they write. 
The agreements are written to preserve the remembrance of what the contract- 
ing parties have prescribed for themselves, and erect that which has been agreed 
on into a fixed and immutable law for them. So wills are written lo establish 
the recollection of what a person who had the right to dispose of his property 
has ordained, and make thereof a rule for his heir and legatees. Inlik^ manner 
are written sentences, decrees, edicts, ordinances, and everything inrended to 
have the effect of title, or of law, etc. The writing preserves unchangeably 
what is entrusted to it, and expresses the intention of the parties by their own 
testimony.” I Generally speaking, whenever the law has prescribed that a 
transfer shall ha made in a particular manner, it cannot be made otherwise. 
Thus where a transfer can only be made by means of a registered instrument, it 
cannot bo made by tiling a petition to the Collector, admitting the transfer, or 
by an admission recorded in a registered mortgage not being itself the deed of trans- 
fer or by causing the mutation of names to be mude m favour of the transferee. 
Such acts may constitute good evidence of the transferrer’s intention, but they have 
not any further effect. And while such acts may even consutute a contract 
to transfer, if the party calls upon the other party to implement it, he must do 
so in the first Court, for he will not be permitted to set up the plea in appeal. 
But the court will not give effect to an invalid transfer even though its invalidity 
may not have been the subject of an issue. W But where the invalidity is not 
obvious, the party affirming it must prove it, the onus of proving a transfer being 
upon the party who relies uoon it,l^l and the onus of establisning its invali- 
dity is then on him. who so avers. Tnera can be no valid transfer of ownership, 
otherwise than under the provisions of the Aob.fS) Thus the mutation of names 
does not amount to a conveyance and confers no right on the party in wtiose 
favour an order is passed. (6) 

369. Meaning' of Words. — *'Made ivithout luriting'": expressions refer- 
ring to “ writing ” according to the General Clauses Act.f*^) “ include printing, 
lithography, photography, and other modes of representing or reproducing words 
in a visible form.” It, of course, includes typewriting which may be regarded as 
a species of printing. 

370. What writing must contain.— Having regard to the object 
which Law has in view in requiring certain transfers to be in writing, it is easy to 
understand its provisions as to what a valid deed of transfer must contain. In the 


(1) Dom it Lois Civiles pti. 1 lin, 3 ti., 6 S 2. 

(2) Parlabi v. Mnhorned, 4 A. L. J. 121 ; 
Immadipattam v, Perm Dorasami^ I. L. R., 
24 Mad., JO. P.C. 

(8) 16., p. 384. 

(4J J6., 384. 

(5) BUhanLalv. Ohaziuddin, I. rj,'Bt,2d 
All., 175 (180, 181). 

(6) Bishan Jjftl v. Ohaeiuddin, I. L. B., 23 
All., 175 (180, 181) ; Khulroo v. Saramati, 5 


C. P. L. R., 68, followed in Act; Rukma v. 
Pnncho, jnrep. C. P., No. 495 of 1894 ; of. 
Williams v. Williams^ L. J., 36 Oh.. 419. 

(7) Aot X of 1897. S. 3 (68) ; whioh is ob- 
viously taken from the language used in the 
English Interpetation Aot. 1889 (52 Ac 58 
Viet., 0. 98), S. 20 This definition does not, 
however, of its own force apply to this Act, 
i6., 8. 4 (2). 



NBCB88IIT OF WBITINO. 


253 


8 . 9 .] 

firBt place, a conveyanoe must be exhaustive and must embody all the terms which 
the parties have agreed to, except only those which law attributes to the parties 
in the ab>^ence of an explicit agreement. For it is provided that when the terms 
of a contract or of a grant, or of any other disposition of property have been 
reduced to the form of a document, and in all cases in which any matter requir- 
ed by law to be reduced to the form of a document, no evidence shall be given 
in proof of the terms of such contract, grant or other disposition of property, or 
such matter, except the document itself, or secondary evidence of its contents in 
cases in which secondary evidence is admissible under the provisions of the 
Indian Evidence Act.<*l Actual deeds of transfer, apart from mere memoranda 
of agreements or contracts, must then clearly and fully set out thecontr»ct 
failing which the whole transaction may become void for uncertainty, (2> for the 
provisions of law in this respect are stringent, and indeed they could not be 
otherwise, for if parol agreements were permitted to vary a written deed, the 
mischief which the latter were intended to avert would become only ^oo palnably 
evident. And the contract must show who are the parties, for otherwise the 
contract may become inoperative. Where the transfer has to bo siened and 
attested by a specified number of witnesses, it must be so signed and attested, 
failing which the deed will fail of its effect. A transfer need not be contained in a 
single document, but may be made out on several documents, if thev can be 
connected together without parol evidence.f^) An instrument written upon paner 
stamped with an impressed stamp must be written in such a manner that the 
stamp may appear on i he face of the instrument and cannot, he used for or npplied 
to any other instrument.'®) No second instrument chargeable with duty should 
be written upon a piece of stamped paper upon which an instrument chsrgeable 
with duty has already been written. These are, however, directions of the 
fiscal law, non-compliance with which does not invalidate the document, but 
renders it liable to the same penalty as if it had been unstamped.ff) , 

37 1 . A document should not be altered after its execution, except with the 
consent of the other party. A material alteration without such consent renders 
the whole document void.l^l But the rule does not apply to the alteraMon of a 
document which is not the foundation of the plaintiff’s claim and the source 
of the d^'fendant*8 obligation or liability. An acknowledgment by the debtor of 
his liability being made merely to save limitation is therefore not within the 
rule.(^' And even the altered document may be looked at under certain circum* 
stances to discover the real terms of the contract. 

372. Writing necessary. — All contracts and transfers may, accord- 
ing to this section, be made without writing except where the Legislature has 
expressly provided for contracts and transfers to be in writing. Writing is 


(1) 8. 91 (Aot I of 1872). 

(2) Ib 8. 93. 

(3i WiWams v. Lake, 2 E. & E., 349 ; RnS’ 
siter V. Mi‘lr, 3 App. Cas., 1124 tll4t) ; Pot- 
ter V. Duffifld. L. R., 18 Eq., 4 ; Jarrett v. 
Hunter, 34 Ch. D., 182. 

(4) 8. 4, Inriian Sbamp Act (II of 1RP9) ; 
B^dgwny v. Whnrton, 6 H. L. C , 238 ; 
Studd^ V. Watson, 28 *'h. D., 305 ; Oliver v. 
Hunting, 44 Ch. D., 305 ; Pearce v. Gardner 
{18971, 1 Q. B., 688. 

(6 S. IS, Indian Stamp Act (II of 1899). 
(6i 76., S. 14. 

(7) Ib , S. 16. 

[Bi PiguCs case, 9 Rep., 266,11 Rep. f.27-a; 


Agricultural Co We, dc , Co, v. FiUge^nld^ 
IRQ B. 432 (446); Earl of Falnuuth v. 
Roberts, 9 M & W.. 469 ; Gardner v. Walshs 
24 L. J. Q. B., 285 (22h); Mnsfer v. MiVer, 1 
S. L. C noth Ed.), 777 ; G pi Kishen v, 
Brmdnban’'hunder, 13 M. I. A , .37 ; followed 
in Atrna'amv. Umediam, T. L. R , 25 Bom., 
616 (621). 

(9) Atmarnm v. Umedram^ T. !>. R., 26 
B m 616 (621) ; following Oopi Kishen v. 
Brindabnnehunder , 13 M. T. A , 37. 

(10) Atmnram v Umedram. T. L. R., 26 
Bnm., 6)6 (621) ; Pattison v. Luckley, L B., 
10 Ez., 330. 
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required in the following forms of transfers : A mortgage, exchange^^) or salet^l 
of immoveable property of the value of Bs. 100 or upwards : leases from year 
to year or for any term exceedinj? one year or reserving a yearly rent,d^) gifts;*^) 
transfer of an actionable claim, notice of the assignment of an actionable 
claim(7); trust of immoveable property and of moveable property except where 
, ownership is transferred to the trustee. A transfer which must be registered 
must, of course, be also in writing. It is not necessary that a conveyance be 
written on paper only, for it may be engraved on metal, stone, or wood, or 
etched on wax-tablets, or written on parchment or paper which is the more 
usual course. And the term “ writing” is comprehensive enough to include not 
only any language but pictorial devices as well. Enigmatical or cypher writing 
is out of the question unless it is accompanied by an intelligible key to decipher 
it. And inasmuch as writing implies visible signs, letters, and characters 
recording the ideas, words preserved in a phonograph or other mechanical 
contrivance do not constitute writing. 

Where a dispute was referred to an arbitrator who delivered an award 
ordering that the parties should transfer one to the other different portions of 
the property which was in dispute, it was held that the award was not a 
transfer nor could it dispense with the execution of appropriate deeds of 
transfer. 

373. By section 117, leases for agricultural purposes, except in so far as 
the Local Government, with the previous sanction of the 
unnecea- Governor-General in Council, may declare otherwise, need 
not be in writing. But under the Indian Registration Act,0B 
all leases from year to year, or for any term exceeding one year, or reserving 
a yearly rent require registration save and except only those exempted by the 
Local Government to the extent and in the manner therein prescribed. All 
transfers,* except those enumerated above and where writing is necessary, may, 
of course, be oral. A will and a partition^^^) requires no writing. 

10. Wliere property is transferred subject to a condition or 
limitation absolutely restraining the transferee 
tr^rningaUenatron; any persou claiming under him from parting 
with or disposing of his interest in the property, 
the condition or limitation is void, except in the case of a lease 
where the condition is for the benefit of the lessor or those 
claiming under him ; provided that property may be transferred 
to or for the benefit of a woman (not being a Hindu, Muham- 
madan, or Buddhist), h3) so that she shall not have power during 
her marriage to transfer or charge the same or her beneficial 
interest therein. 


(!) S. 69, Tpost. 

(9) 8 118, fost. 

(3l S. 64. posl 

(4) 8. 107, post. 

(5) 8. 122. post. 

(6) 8. I30,i)o.s^ 

(7) 8. 131. 

(8) 8. 6, Trusts Aot (II of 1882). 

(9) 16., 8. 5. para 2. 

(lOi Talewar Singh v, Bahori, I. L. R., 26 


All., 497. 

(11) 8. 17 {d\ Aot XVI of 1908. 

(12) P. Chockalingam v. Maung Ni, 6 L. 
B. R , 170. 

(13) Tbe words enoloaed within brackets 
did notexifit in the Bill as settled by the Law 
Commissioners in 1879 and were subpeqnont- 
1y added to save the rules of Hindu, Muham- 
madan, and Buddhist laws. 
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374. Analogous Law. — The rhle here propounded is one of universal 
aj^plication i § 375 ) and is thus enunciated in Coke upon Littleton : Also if 
a feoffment be made upon this condition, that the feoffee shall not alien the land 
to any, this condition is void ; because when a man is enfeoffed of lands or 
tenements he hath power to alien them to any person by the law. For if such 
a condition should be good, then tbe conditiion should oust him of all the power 
which the law gives him. which should be against reason ; and therefore such' 
a condition is void.(0 But if the condition be such that the feoffee shall not 
alien to such an one, naming his name, or to any of his heirs, or of the issues 
of such an one, etc., or the like, which conditions do not take away all power 
of alienation from the feoffee, etc., then such condition is good. '*(2^ This clause 
enunciates an exception to the rule previously laid down. The rule is founded 
on a consideration of repugnancy to the prior transfer, the exception being 
dictated by policy. Just as a general restraint of marriage was always held to 
be bad, but a restraint of marriage to a particular individual was held to be 
good, so in the same way. although a restraint of alienation in general was 
decided to be bad, it seems to have been thought that a restraint of alienation 
to one individual or his issue was not bad.O^) 

375. The section in the Bill cited two English precedents'^) for its 

authority. In the first of those cases, it has been laid down by Malins, V. C., 
that one could not give an annuity with a provision for its going over in case 
of alienation, and in support, the learned Judge quoted the opinion of 
Lord Brougham who said : “ If a testator be desirous to give an annuity 

without the power of anticipation, he can only do so by declaring that the 
act of alienation shall determine the interest of the legatee and create a new 
interest in anothei*. There is no gift over in the present case, which is that of a 
naked prohibition, not guarded by any clause of forfeiture. He bad previously 
observed : “ Where the subject is a personal chattel, it is impossible* so to tie 

up the use and enjoyment of it as to create in the donee a life-estate which ho 
may not alien. Althougb the object may be attained indirectly, in a manner 
consistent with tne known rules of law, by annexing to the gift a forfeiture or 
defeasance on the happening of a particular event, or on a particular act being 
done .... and upon the happening of the event or the doing of 
the act a new and distinct estate accrues to a diffnrent individual. ” And 
so in anotlier case 1®) where a gift made bv tlie tesiator to his son was 
made on ondioion that if he a.tempted to di^po-^o of the principal of- 
the Bank Stock given to him and his he'rs, it was laid down as a rule 
long established, that where there is a gift, with a condition inconsistent 
with and repugnant to such g ft, the condition was wholly void. But 
the transfer should have been made absolutely, otherwise the rule will not 
apply. But once a testator m^k^8 an absolute gift by will to an individual, 
he cannot take it away in a subsequent part of the will, unless he uses clear 
and distinct language to that effect. Thus where a testatrix gave a sum of 
money to be laid out by the trustees of her will in the purchase of a Govern- 
ment annuity in the name of an^i for the ben fit of her godson for the term of 
his natural life, and directed that the annuitant t^hould not be entitled to have 
the value of his annuity in lieu thereof, and that if he should sell his annuity 
the same should cease and form part of her residuary e-«tatp, and the trustees 

U) Go. Litt., S. 360. (4) Hatton v. May, 8 Lh D., 148 ; Hunt* 

(2) 16., 8 861. Foulston v. F>rber, ib.. 285 

(3) Daniel v. Ubley Jones, 137 ; Doe v. (6) Woodmeston v. Walker, Russ. & My., 
Pearson, 6 East., 173; Attwater v. Attwater, 197 1204). 

18 Beav., 330. (6) Bradley v. Peixoto, 3 Ves., 394. 
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purchased an annuity in the name, and payable durini? the life, of the annuitant 
which he contracted to dispose of. it was held thst the annuitant, being abso- 
lutely entitled to the annuity, bad the power of di<(pnsition : *' No doubt there . 
was an int^^ntion to prevent the annuitant from selling the annuity, and also . 
an attempt to make the fund form part of the residuary estate,* but there being 
a previous absolute gift, the latter intention is inconsistent with the gift itself. 
•The testatrix directed the trustees to purchase the annuity in the name of the * 
annuitant, and that they have done ; and the attempt to fasten a trust upon 
him fails. The trust created by the testatrix was at an end as soon as the 
trustees discharged the duty of purchasing the annuity in the name of the 
annuitant.**^) It will thus be seen that the section is a mere paraphrase 
of the^^e cases, and the two exceptions made in favour of a lessor and a person . 
making a marriage- settlement are a’so in perfect harmony with the English law. 
For it has been laid down that in a gift to a tenant for life, until a certain event 
should happen, vrith a proviso that it shall cease on the happening of a parti- 
cular event, the restriction is efifoctual.12^ 

376. Although the section, as such, does notapply to Hindus and Muham- 
madans. ^3) its principles do not conflict with their laws and 
Rnle^univYBally t^ave b‘’en equally applied both to Hindus W and Mnhsm- 
' mfldans'5* ; and being a rule founded on equity, the sec^on 

itself hfls been applied to ca^es arising before the Act and to those not governed 
by the Art, as those arising out of transaction before its enactment(^) or in a 
Province to which it has not been yet extended.lf) And so it has been observed 
by the Privy Council, who said : “ It is, therefore, almost conceded, that no 

effect can he given to the last sentence in the second clause, wh’ch denies to the 
sons and other remoter descendants the power of alienation, and seeks to with- 
draw the property from liability to their debts, even though incurred in carrying 
on the trade authorized, if not enjoined by the testator. Such provisions are 
obviously inconsistent with the nature of the interest in the property given, and 
with the use to be made of it.*’ (8l 

The second exception in favour of marriage-settlements is founded on the 
rule enunciated in the Indian Trusts Act.f^l Another exception in favour 
of charities appears to have been overlooked, for the section finds no place in 
section 17 which however rccognizoR the exception. This section has not been 
repealed by implication bv sections 10 and 1 1 of the Bengal Tenanev ActO^) nor 
is it affected by section 8 of the Married Women’s Property Act.(ll) 


(1) Pfr Htll, V. C , in fJunt-Foultson v. 
Furher 3 Oh. n., 9P5 087). 

(2) Per Malin.s. V. C.. in H'^tton v. May, 3 
Gh. n.. 14R 0551 ; explaining h's judenient 
in Pow^r v. Haqu^, Ij. R , 8 Eq.. 262 (in 
which the C''ntrary view taken by Kindersfey. 
V. C., in Day v. Day, I Drew 669, was dis- 
sented trom — ib., p. 270.) 

(3) B. 2 (dK 

(4) Krishna v. fiTiay»mitgfi^ 6 M. H. C. R., 
94^ ; fiona'un v. Sreemuitu Juggut Soo*id'*ree, 
8 M I A. 66 (76i ; Rnja Chunder^, Kooar 
Oohindn,nth 11 B. D. R.. 86. P. C. 021; 
Tagore V. Tagore, 9 B L. R.. 371 : P^dma- 
nun^av. Raves I L.R., 28 Cal.. 720 (798i, P. 
0., in which the Privy Council have held that 
a condition attaching to an estate of inherit- 
ance against alienation is void aocording to 
Hindu law as repugoant to the nature of the 


interest created. Bhaironv. P.irmeshri, I. L. 
R., 7 All., 516; Mahram v, Ajndhia, I. L R., 
8 All.. 452 : Anantha v. Nagamuthu, I. L. Ri, 
4 Mad.. 200. 

(6) N'ibab Amiruddavla v. Nateri. 6 M. H. 
0. R., 356 ; Kuldiy v. Khetrani, I. L. R., 96 
Gal.. 869. 

16) ParameshH v. Vittappa, I. L. R-, 26 
yii^d,,\bl\JngdeoBaksh v. Jwala Prashad 
15 T. 0. 244 1246). 

(7' J^f^ Bhagwan Deiv, The Sec'^etary of 
Stnte (1902), P. L. R , 518. 

(^) Sanatun v. SreemuUy Juggrdioondree, 
8 M. T A., 66 (76. 77». 

(9) 8S. 56. 59, Act II of 1862. 
dot Act Viri of 1886. K S1V Lalv, Haraai 
Ohose 12 0 Tj.J , 126 (128, 129t. 

(Ill Mrs. Q't^do n v. Venkatesa, T.. L. R.r 
30 Mad., 378 (380). 
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377* Pltooiple. *— Tbe principle upon which this aod the nest seven 
soetioDB are based is founded on the public policy of allowing free alienation 
«nd circulation of property and on the inexpediency of vitiating entire transfers 
simply because there may happen to be inserted therein a clause repugnant to 
the free conveyance and circulation of propeity. Power of alienation is the 
legal incident of the estateC') and to restrain it, would be repugnant to the 
nature of an estate in fee. ^2) “ A right of alienation/* says Dart, “ is generally 
incidental to and inseparable from the beneficial ownership of propeity.” It 
should be noted that this section invalidates a condition absolutely restraining 
transfers. There may be, and are cases where even limited and temporary 
transfers are subjected to certain regulations. But in the present section 
attention is confined only to those cases of alienations which are made subject 
to a limitation absolutely restraining the alienee from parting with his interest 
in the property. Thus if A transfers his property to B and imposes a condition 
agreed to by B that he would not alienate it, the condition is void and B 
would take absolutely. A restraint on alienation qualified as to time may 
be valid. A conditional limitation upon alietiation of a contingent interest before 
it vests is good.(^) but a conditional limitation upon alienation limited in time 
is bad when attached to a vested interest. The provisions of this* section 
only relate, of course, to transfers made by act of parties and not to sales, as for 
example, under the Indian Companies Act.l^) It is clear law in India as in 
England, that a general restriction on assignment does not apply to an assign- 
ment by operation of law taking effect in invitum as a sale under exeoution.l^) 

378. What constitutes an Absolute Restraint.— The question 
whether a condition or limitation has the effect of restraining a given transfer 
absolutely so as to call in the aid of the rule enunciated in the section is one 
of intention which has to be primarily gathered from tho nature of the docu- 
ment and the expressed intention of the transferrer, which, again, in case of 
doubt may have to be construed in the light of the recognized canons of con- 
struction, which are the integral part of every system of jurisprudence. And 
in judging of the validity of the restraint, the court not only sees whether it is 
absolute but also whether the right to cancel the transfer is based upon some 
reason or upon a purely capricious exercise of the transferrer's will, in the 
effectuation of which he has no conceivable interest. Hence it was laid down 
by tho Privy Council in an appeal from Lower Canada that where a testator 
devised and bequeathed his moveable and immoveable property in specified por- 
tions to his children, and directed that they should not in any manner alienate 
the immoveables for twenty years from his death, it was held that such a 
restriction was invalid both by the old law of France, as by the general 
principles of jurisprudence.^®) Such a restriction, depending on a condition 
subsequonc would, even if there had been a gift over, be invalid. (®) An absolute 
prohibition against sale or alienation is void, placing as it does unnecessary 


0) Venkatramanna v. Bramanna^ 4 M.H. 
C.R., 345. 

(‘2) Roaher v. Rasher^ 26 Oh. D., 801. 
Bee alflo KriMna v. Shnnmiiga, 6 M.H.G.R. 
at p. 256 ; Renaud v. Guillet, L. R., 2 P. 0., 
4 ; Dart’s V. & P. (6tb ed.), 22. 

(3) Amiruddaula v. Nateri^ G M. H. C. R., 
356. 

(4) Chamaru v. Sona, 14 0. L. J., 303 
(306). 

(6) lb . p. 307. 

(6) Madhub v. Narattanit 17 Oal., 

G. TP— 33 


826 ; In the matter of the West Ho^etowfi 
Tea Co , Ltd., 1. L. R., 12 All., 192. 

(7| Uolak Nath v. Mathura, I. L. R., 20 
Cal , 273 

(8) Renmid v. Tourangean, L. R., 2 P. 0., 
4 (18). 

(9) Holmes v. Godson, 8 D. M. & G., 152 ; 
Saunders v. Vantier, Or. Ph., 241 Doe d. 
Mitchin^on v. Carter ^ 8 T. R.. 67 and 300. 
Ex parte Dicksmi^s T’*usts, 1 Sim. (N. R,), 
37 ; Egerton v. Earlof BrownUm, 4 H.L.O., 1» 
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fetters upon the free disposition of property. But a prohibition coupled 
with a beneficial condition, as where the donor says : “ If you sell, you 

shall give me the first offer,” or ** You shall not alienate so as to destroy the 
rights of \our son*' would be perfectly valid, provided of course, that the form 
necessHry to effectuate the limitation is observed.i^l On this principle, subject 
to the limitations to be presently discussed, the right of pre-emption reserved by 
the transferrer, in case of the sale by the transferee, or astipulation that the 
purchaser of a part of a land laid out upon a building scheme shall not authorize 
other purchasers to use the rest of the land in violation of the building schema 
is perfectly justifiable, <3) and would bind all subsequent purchasers with notice^ 
for if an equity is attached to the property by the owner, no one purchasing 
with notice of that equity can stand in a different situation from the party from 
whom he purchased. Such a covenant is not obnoxious to the rule against 
perpetuities. fS) 

379. On a similar principle an agreement to retain a courtyard undivided 
for the convenience of the adjacent dwellings is intelligible. Similarly, where 
a Hindu widow executed an agreement in respect of her husband's property to 
her husband’s cousins, by which she agreed not to lease the property without 
obiaining their signatures, adding, that if the document be not signed and 
consenred to by both the parties, it shall be null and void ; it was held that the 
agieemenc was valid, there being nothing in law to render the provision invalid. 17) 
So again, where a house conveyed to the transferee, subject to a covenant 
on his part nob to use it for any purpose other than a private residence, and the 
transferee conveyed it to another who converted it into a boarding house, the 
covenant not to use the house for any other purposes was held not repugnant to 
the nature of an estate, and might be enforced by an injunction.!®) So the 
settlement of an annuity with the direction that it should from time to time be 
paid to hj^m^elf only, and that a receipt under his own signature and no other 
shall be a sufficient discharge, was construed to point to the intention on the 
part of the testator that the annuity should cease if it is alienated, and it was 
held to have ceased on the bankruptcy of the annuitant.!®) A similar intention 
may be gathered from the direction to pay a sum of money to an individual 
named, but not to his assigns, for his natural life for bis sole use, with a limita- 
tion over if the devisee should alienate.!^®) An attempt to vest in a person an 
interest which shall adhere to him in spite of his own voluntary acts of aliena- 
tion, is no less nugatory and unavailing than is the endeavour to create an 
interest which shall be inalienable, except in the case of married women under 
coverture who may be restrained from anticipation.!^^) 


380. A condition in absolute restraint of alienation is none the less abso- 
Llmited in time because its operation is limited to a particular time, e.g^^ 

to the life of another living person. A testator devised an 
estate to his son in fee, providing that if the son, his heirs or devisees should desire 


Kristna\, Shanmuga, 6 M. H. C. R., 
248 (256). 

(2i London it S, W, By, Co, v, Oomm, 20 
Oh D., 662. 

(S) Mackenzie v. Childers, 43 Ch. D., 265 

(273). 

(4) Lord Cottenham in Tulk v. Moxhay, 
2 Ph., 778 ; cited Kay, J , in Mackenzie 
V, Childers, 43 Ch. D.. 266 (279). 

(5) Coles V. Sims, 6 D. M. & G., 1. 

(6) Oopolacharya v. Keshav, (1876), B. P. 
J„ 244 ; Bamalinga v. Virup'ikshi, I. L. R,, 
7 Bom., 638 (541) ; Western v. Macdermot, 


L. B,, 6 Ch., A., 72 ; Maclean v. Mackay, L. 
R.. 6 P. C., 327 ; Sudg., 696. 

(7) Kuldip V. Khctrain, I. L. R., 25 Cal,, 
869. 

(8) Hobson V, Tulloch, [1898], 1 Ch., 424. 

(9) Dommett v. Bedford, 3 Ves., 149. 

(10) Cooper v. Wyatt, 5 Mad., 482. (The 
bankruptcy of the devisee was held to deter- 
mine the interest, considering that the ex- 
pressions of the testator denoted that the in- 
terest was to cease when the property could 
be no longer personally enjoyed by him). 

(11) 2 Jarman on Wills (4th Ed.), 37, 38. 
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to sell tbe estate during the lifetime of the testator’s wife, she should have the 
option to purchase it at a fixed price named which was one-fifth of the real 
purchasing value of the estate at the date of the will and at the time of the 
testator’s death. It was held that the prohibition to sell at a fixed price much 
below its real value, during a given period, was equivalent to an absolute 
prohibition, and as such void.l^) And the result would be no different if the 
transferrer provide that if the transferee alien he shall pay £10 to the transferrer, 
for such a condition if permitted may have the effect of evading tbe rule by 
fixing the fine as would effectually prohibit all alienation. <2) For tbe same 
reason a restraint which, though apparently not absolute, has in reality that 
effect, would be regarded as equally repugnant. Thus a lease for successive 
terms of sixty years was held to be a sale within tbe condition.f^^ The question 
really is not how the transfer was designated, but what was really its effect, the 
true test being whether the condition takes away substantially the whole power 
of alienation : it is a question of substance and not of mere form.(^) If tbe con- 
dition deprives the transferee of the power of alienation, it is void, but if it only 
so restrains it that in effect he still has the power, it is valid. (^i 

381. But in India as regards pre-emption the contrary view has often 

been maintained ; a covenant for pre-emption being regarded 
emptfon ° **** ^ covenant of only a personal character, which is valid 

only if it is limited to any specific period, it being 
otherwise void for remoteness. So in one case it was said : “ If we hold that 

she (*.e., the widow of the original covenantor), was bound by it, we must then 
hold that every person to whom the land may pass by inheritance will also be 
bound by it. But that would be to create a perpetual covenant, as to tbe disposition 
of the land, for which we have nob been shown any precedent. ”(61 Indeed a 
covenant expressly made to include the representatives and assigns of the coven- 
antor is held to fall into the same category, unless it is limited to .a definite 
period of time within which it is to have effect. In this view the question 
of notice becomes immaterial. For, if the covenant does nob run with the land, 
and is void for remoteness, it is immaterial that the purchaser bad taken with 
tbe notice of the covenant. (6) But this view has not been accepted in Madras 
where covenants not to alienate have been held to run with the land. (9) 

382. Covenants against Partition. — All property that is the 
subject of ownership is presumed to be partible, but its 
impartibility may be established from the terms of the 

original grant, or of the subsequent orders of the ruling power, or by 


When void. 


(1) Rosher v. Bossier, 26 Oh. D., 801 (811). 

(2) Billing v. Welch, L. R., 6 C. P., 88; 
Rosher v. Rosher, 26 Oh. D., 801 (811). Per 
Fearson, J., dis«)enting from the contrary 
held in Bragg & Tanner's case, 19 Fac., 1. 
Sheppard’s Touobstone (7th Ed.). 130. 

(3) Largt's case, 2 Leon, 82, 3 Leon, 182. 
This case is often cited as an authority for 
holding that a restraint on alienation during 
a given life is valid. But this is certainly 
not the ratio decidendi of the ease where the 
limitation being by way of contingent re- 
mainder was a conditional one, to a person 
who should answer a particular character 
at a particular time if he should be then 
alive and had not aliened. There was no 
condition in diminution of a prior absolute 
devise in fee. Cf Fearne on Contingent Re- 
mainders (7th Ed.), 272. 


(4) In re MacJcjy, L.R., 20 Eq., 186 (l89', a 
part of whose judgment was, however, anim- 
adverted upon by Pearson, J., in Rosher v. 
Rosher, 26 Ch. D.. 801 (817, 818). 

(5) McLean v McKay, L. R , 5 P. 0., 327 
London and S. W, Ry, Co, v. Qomm, 20 Oh. 
D , 562, and S. 10, ante. 

(6> Per Mirkby, J.. in Tripura v . Jugger 
Nath, 24 W, R., 321; oiting Stoker v. Dean, 
16 Beav., 165. 

(7) Nobin Chandra v. Nabah AH, 5 0. W. 
N. 343 ; citing Trevelyan v. Trevelyan, 53 
L. T., 863 ; London (& S, W^ By. Co. v. Qomm, 
20 Ch. D., 662. 

(8) Nobin Chandra v. Nabah AH, 6 C.W.N.» 
343. 

j9) Parameshriv, Vittappa, 12 M. L. J. 
R., 189 (193) ; following McEacham v, Cot» 
ton [1902], A. 0., 104. 
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family custom or by adverse possession. (') An agreement amongst co-sharers 
entered into by them against the severance of their interests is in no case bind- 
ing on the transferees and descendants of the parties, who cannot be prevented 
from alienating their interests on tnat account. Thus where the members of a 
joint Hindu family entered into an agreement not to pirtition their estate, 
which was to “ continue in one joint un iivided occuoation as at present,” it 
was lield that a purchaser at a Sheriff’s sale of the share of one of the contract- 
ing parries was not hound hy the agreement. So in another case in which 
five brothers, who formed a joint Hindu family agreed that neither they “nor 
their representatives, nor any person should be able to divide the real and per- 
sonal property belonging to the family into shares,” it was held that the general 
scheme of the arrangement between the brothers being such as could only be 
binding upon the actual parties to it. it was not binding upon a ourchaser from 
one of the parties and a fortiori not upon a purchaser from the heir of one of the 
parties. It was further laiil down that an owner of property cannot, by mere 
contract during his life, prevent his heirs from partitioning property after his 
death, and such a prohibition is not binding upon an assignee of the heir.(^) 
Similarly, in another case, where a Hindu testator gave all his immoveable pro- 
perty to his sons, but postponed their enjoyment thereof by a clause that they 
should not make any division for twenty years the restriction was ruled to be 
void as being a condition repugnant to the gift, and the sons were held entitled 
to partition at once.(^l On the same principle the Government claiming land 
dedicated to a family idol, by right of escheat, was held to be at liberty to 
put an end to the agreement enterol into amongst the co- parceners to set it 
apart for the mainfcenance of the family idol and never to alienate. If'O It may 
then be taken as settled, that as against parties not actually covenanting, a 
restriction against partition is void and unenforceable. 


383. But the question still remains whether the parties themselves are 
bound by it. On this point the authoricies are by no means 
m^Uoftep^pa^tea^ unanimous. It has been held in Calcutta that as between 
the immediate parties to it, the covenant is bindiog.lf) 
But a different note was struck by Phear, J.. in a case recently reported, i®) in 
which the learned judge said : “ It is not competent for the owners of property 

in this country by any arrangement made io their own discretion to alter the 
ordinary incidents of the propsrtv which they possess, for instance, in this 
particular case, to say that the joint-property shall remain the joint-property 
of the joint-family in perpetuity hut shall not possess the incidents which the 
law of the country attaches to property in such condition, namely, that every 
independent parcener is entitled at any time to his share divided of the rest. 
No douht any one member of the family and therefore all might, for sufficient 
consideration, bind themselves to forego their rights for a specified time 
and definite purpose, by a contract which could be enforced against them 


(1) Semble in Vmayakv. T- Ij* B*. 

37 Bom., 353, P. C. 

(2) Mokonndo v. Oonasli^ I, L. R., 1 Oal., 
104 ; Venkatramanna v. Brammnnna, 4 M. 
H. G. R., 345 ; Jeehun v. Romanath 33, W. 
R., 294 ; Abu Muhamm^id v. Kamf Fizza^ I. 
L. R., 28 All., 185. Chanda^' Shekhar v. 
Kundan Lai, I. L. R., 31 All., 3. 

(3i Anand v. Pran Krista, 3 B, L. R. (O. 
0.). 14. 

(4) Rajender v. Sham Chund, 1. L. R., 6 


Cal., 106 ; following Anaih Nath v. Maclcin- 
tosh, 8 B, I/. R., 60. 

(5) Mokoondo v. Oonesh, I. L. R., 1 Gal., 
104. 

16) Malian v. Purushothama, 1- L. R., 12 
Mad., 287. 

(7l Ramdhun v. Anund, 2 Hyde, 93 ; Ra- 
jender v. Sham Chund, I. L. R., 6 Gal., 
106. 

(8; Radhanathw. Tarrucknath, 3 O.W.N., 
126 (128). The ease was decided in 1874. 
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personally. The Bombay High Court has similarly held that an agreement 
between co-parceners never to divide certain property is invalid as tending to 
create a perpetuity, and the same view has been taken in Allahabad (3^' and 
Madras where the introduction of a condir.ion against alienation in a grant 
absolute in its terms has been declared to be equivalent to introducing an excep- 
tion of the very thing which is the eS'^ence of r.he grant. So where parties 
to a division agree that the property of any one of tne parties to the agreement 
of their heirs dying issueless, should not hi sold or transferred as a gift, but 
should on his death be divided by the other sharehoLiers, and where subse- 
quently the property was sold in contravention of this agreement and a party 
to the original agreement sued to recover, it was held that the condition was 
null and void and the transferee could not be molested. A recent decision of 
the Privy Council tends to the same conclusion.'^) Such cases are, ol course, 
widely different to those personal gran^s in which the grantor is at liberty to 
reserve such interest for himself as he pleases. He may even stipulate that the 
gift shall be heritable and descendihhj to the natural heirs of the grantee, but 
that should the lattrir die without issue then the property should revert to the 

grantor. 

384. The question whether a condition or limitation has the effect of 
restraining a transfer absohitehj is generally one of intention which has to be 
principally gathered from the nature of the document and the expressions 
used therein, which in case of doubt may have to be construed in the light of 
the recognized canons of construction, which have become the integral part of 
every system of jurisprudence. These rules will be self-evident in the ensuing 
discussion in which the illustrative cases are grouped according to the nature 
of the conditions found inserted in cases of (i) Grants ; (ii) Sale ; Mortgage ; 
(iv) Lease ; (v) Involuntary alienations ; (vij Married Women and (vii) 
Charities-— after wdiich cases where alienations have been Jield to be good, 
will be discussed. 

386. Grants. - A grant of any interest in land, w-hether limited or 
unlimited would be subject to this rule. But then it must be the grant of land 
and not merely of its profits. The adopted son of a Hindu widow granted to 
her for her maintenance, the usufruct of certain land, she being expressly 
warned by the terms of the grant “not to mortgage, make a gift of. sell or assign 
the land in any way to any person.” Her judgement-creditor sought to attach 
the land, but his aoplioation was rejected on the ground that what was granted 
to the widow was the usufruct and no interest in the corpus which, therefore, 
could not be attached. A will containing clear words of inheritance, but 


(1) Radhanath v. Tarrucknath, 3 C.W. N., 
126 (128). 

(2) Ramalinga v. Virupnkshi, I. L. R., 7 
Bom., 688 ; citing Rajender v. Sham Chvml, 
I. L. R., 6 Cal., 106 ; An tntha v Nngamiithu 
I. L. R., 4 Mad., 200; Ashutosh v. Doorga, I. 
L. R. 6 Cal., 438, P. 0 ; Chirn'inrao v. Ram- 
bJiau^ 4 Bom. L. R., 508 ; Ohandnr Shekhar 
V. Kundnn Lai, I. L. R., 31 All., 3. 

(8) Chandnr Shekhar v. Kundan Lai, I.L. 
B., 31 All., .3. 

(4) Anontha y. Nagamuthu, I. L. R., 4 
Mad.. 200 (202); Venkataramamia v. Brain- 
fnanna, 4 M. H. C. R., 345 ; Promotho v. 


Radhika, 14 B. L. R., 175 ; Parameshri v. 
Vittafpa, 12 M. L. J. R., 189 (193) ; McEac- 
hatnv Cotton, [1902], A. C., 104. 

15) Venkntramanna v. Brammanna, 4 M. 
H. C. R.. 346. 

(6) Padmamind v. Hayes, I. L. R., 28 Cal., 
720 (733), P. C. 

(7) Sham Shivendra v. Maliarani Janki 
koer, I. L R., 36 Cal., 311 P. C. 

(8) Dncali v. Apaji, I. L. R., 10 Bom.. 342 
(3451 distinguished in Golak Nath v. Mathura 
Nath, I L.R., 20 Oal., 273; Singai Parma- 
nand Seo v. Baji Rao, 14 C.P.L.R*, 114. 
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containing a clause forbidding alienation, will take effect as if tbe clause did 
not exist. So also where a testator left his property to A for life with 
remainders, showing that A should have no more than a life-estate, but that the 
testator wished to tie up tbe estate by provisions in tail, it was ruled that A 
could not be declared entitled to more than a life-estate. Where a testator 
dh’ected his property to go in a certain way on the “ failure or determination*' 
of estates created by him, it was held that such words contemplated the fact 
of those estates being legal and valid, and that as they were illegal and invalid, 
no effect could bo given to the directions as to the further devolution of the 
property. (2» The devise of land in the words, “ I give after my decease 
to my son Rambhan and to the sons and grandsons that may hereafter be 
born to him” has the effect of conferring an absolute estate on the donee, 
which was not abridged by the following words “ as to the property men- 
tioned above which I have given as recited above to my son Rambhan, 
his wives Manjulabai and Taibai and their lineal sons and grandsons alone 
shall be entitled to the said property after the death of the said Rambhan. 
No one else besides these shall be entitled. ”(^) So a gift of land made to 
Brahmins, cannot, according to Hindu law, be restricted against alienation. 
But where in the sale-deed tbe vendor provided that the vendee should pay him 
a certain sum annually as vialikana, and the vendee mortgaged the property to 
another who refused to pay the mahkana, it was held that the stipulation in 
the sale-deed could not bo treated as a surplusage, the amount being treated as 
annufil charge upon the property, and that the use of these words (as malikana) 
was intended to reserve and create a perpetual and heritable charge upon the 
property which was enforced. (S) 

886. Gift and Sale. — It has been held that a gift subject to the power 
of revocation was not repugnant to this section. (^') In that case A had sold 
their village to B whereupon B granted A some land for his maintenance 
stipulating that it would bo liable to resumption if A transferred it. A*s trans- 
feree sued for a declaration that ho was a tenant of the land, but Banerji, J. 
held the plaintiff’s assignor’s gift to be subject to the power of revocation, and 
therefore not necessarily repugnant to the provisions of this section. Reference 
was also made to section 126, but reference to section 6 id) would have been 
more apposite. Such grants are, necessarily, excluded from the rule. In a grant 
with condition that it would be null and void on the birth of an heir to the 
grantor, the conditioner) was not construed as a restraint on- alienation on the 
ground, as observed by their Lordships of Privy Council, that “ it may have 
been added to express the absolute and irrevocable nature of the gilt.” A 
grant was made by the father to Ins daughter demising an estate to her for 
life, and on her death to her son, should she adopt one, .for life, and on the 
latter’s death to his sons and grandsons etc., succession to continue in the male 
line, and no one was to possess the power to transfer by sale gift or will or 
otherwise. The grantee adopted a son and gifted the estate to him. It was 
held that as the grantor had restricted the grantees from alienating the property, 
the gift by the grantee was void, though it did not entail forfeiture of the 


(1) Kannu Pillay v. Chellathammal, 10 
M.L.J.R., ‘203. 

(2) Tagore v. Tagore^ 9 B. L. R., 377 (409) 

P. 0. 

(3) Chimanrao v. Rambhan, 4 B. L. R., 
fiOd. 

(4) Anantha v. Nagamuthu, I. L. R., 4 


Mad., 200. 

(6) Churaman v. Balli, I. L. R., 9 All., 691. 
(6) Makund Prasad v. Rojrup Singh, 4 A. 
L. J., 708 

l7i Raja Chundernath v. Kuar Qobindnath, 
I. L, R., 11 Cal.. 112, P. C. 
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estate so as to confer on the grantor the right of re-entry.(i) Probably the 
condition might be justified on the ground stated in section 126, namely, that 
in the case of a gift it is perfectly competent to the grantor to make it condi- 
tional provided that the condition does not deoend upon the will of the donor. 
The latter may, for instance, make a gift subject to the condition that it shall 
be revoked on the donee transferring it, in which case, the covenant would be 
enforced as valid under section 126, and therefore not void under this section.i^) 
jput where a gift is made postponing its enjoyment for twenty years the latter 
clause is voidJ^I So a condition in the compromise that the transferee’s 
shares shall not be sold by auction or transferred in any shape by him is equally 
void.i^) Similarly, in another case, where the vendor sued his ven^lee for 
damages on account of the latter having broken his agreement by which he 
had agreed not to collect rents etc., of the share of the village purchased by 
him, the Court, dismissing the suit, held that provisions of this kind which 
absolutely debar the person to whom the proprietary rights have passed from 
exercising these rights, impose conditions which no Court ought to recognize or 
give effect to ; that a covenant in a sale-deed, the effect of which is to disable 
the vendee from either alienating or enjoying the interest conveyed to him, is 
not only contrary to public policy, but in violation of the principle of this and 
the next section ; and that, therefore, as the agreement on the basis of which 
the plaintiff asked for relief was one which no Court should assist him in 
enforcing, the suit must fail. 

387. Restraint upon Grantor.— Similarly, it is clear that if the trans- 
ferrer cannot impose restrictions upon the transferee he cannot do so upon 
himself. Thus a Hindu owner cannot make a conditional grant of a future 
interest in property in favour of persons unborn, who may happen at a future 
time to be the living descendants of the grantees named, to take effect upon 
the occurrence of an event which may never occur That he would* thereby 
impose a restraint, contrary to the principles of Hindu law, upon his power 
of alienating his estates discharged of such future interest, is a reason for the 
invalidity of such a grant.W But where five Hindu brothers agree not to 
divide their joint property and provide that “ none of the parties nor their 
representatives, nor auy person ” should be able to divide it on one of the 
brother’s sons selling his share, it was held that the general scheme of the 
management between the brothers was such as could only bo binding upon the 
actual parties to it. The object of the arrangement was to settle the family 
property upon trust for the maintenance ol the members of the family 
born and to be born. This could not be done by a gift, and what cannot be 
done by gift, cannot be done by the intervention of a trust. The owner of 
property cannot by a mere contract during his life prevent his heirs from 
partitioning property after his death, and such a prohibition is not binding 
upon an assignee of the heir. (7) But where according to law an alienation 
to be valid requires the sanefion of a third person, all transfers made with- 
out such sanction would not only be voidable but void. Thus, where the trustees 
of a certain mosque, without obtaining the sanction of the Judge, sold the lands 

(1) Dharmi Kanta Y, Siba Sundari, I. L. 452; Jli Hnsnnv. Dhiroj, I. L. R., 4 All., 
R., 36 Cal., 1069. 518 ; Alim luldt/v, Brahariy I. L. R., 4 Cal., 

(‘2» Makund v. Rajrup, 4 A. L. J., 708. 140. 

(3) Mookondolall v. Qonesh^ I. L. R., 1 (C) Chandi v. Sidheswari, I. L. R., 16 

Cal., 104. . Cal., 71. P. C. 

(4) Bhairon Y, Parmeshrif I, 7 All.t (7) Rajender v. Shnni CAond, 1. L. R*, 6 

^16. Cal., lOH ; Abu Mahammad KhanY, Kaniz 

(6) Mahram v. Ajudhia, I. L. B<i 8 All., Fieza (1905)« A.W.N., 240. 
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in dispute, which formeti a part of fchc trust- property, to the plaintiffs in order 
to raise money to meet the expenses of litigation and the repair of the mosguei 
it was held that the sale was void, being made without th6 sanction of the Kctzi^ 
in other words, the Judge. 


388. Condition against Alienation by Mortgagor.— It is quite 
Customary in Indian conveyancing for the mortgagor to insert a clause in bis 
m('rtgaj-e-deed to the effect that the mortgagor will not, pending the mortgage, 
execute another mortgage or otherwise alienate, or charge the property with 
another incumbrance. Sucii a covenant standing by itself does not amount to 
a mortgage. 2) But supposing that it does not, what is its effect upon the rights 
of the parties and of the subsequent alienee? It has been held that a transfer 
of mortgrtg»d property made in contravention of a condition not to alienate is 
not ahsolutoly void, hut voidable only in so far as it is in defeasance of the 
mortgagee's rights. Where in contravention of a condition not to alienate, the 
morig.gnr had transferred his proprietary right in the mortgaged property to a 
third person for a teriii of ^ears, the Court declared that such transier should 
not bo binding on a purchaser at tlie sale in execution of the decree obtained 
bv t ho murtgagoe foj the sale of the property in satisfaction of the mortgage- 
debt, unless be desired its continuance. But it was again held by the same 
High Court that a transfer of mortgaged property in breach of a condition 
against alienation is valid except insofar as it encroaches upon the right of 
the morfgagee, and with this reservation, such a condition does not bind the 
prop'*rfy so as to prev’ont the acquisition of a valid title by the transferee,!^) 
specially if the transfer was made for the hona fide purpose of paying off the 
mortgage,!'*’^ in which case a condition not to alienate cannot operate to annul 
it(^^ : hut the debt must he at once discharged by the transfer.**!) Now it has 
been held(^) that a similar covenant on the part of the alienee is absolutely void, 
then why should it ho otherwise in the case of transferrer ? The rule thus laid 
down by the Allahabad High Court has been considerably relaxed, and the 
Calcutta and Bombay High Courts have expressly held otherwise. 

389. In Calcutta it was held that the covenant in the mortgage-bond only 
ereated a personal liability between the contractual parties, and any lease made in 
contraventi m thereof could not be set aside, hut that the lessee could redeem.!*)) 
So again in Bombay it has been held that a stipulation in the mortgage that 
the mortgagor only should he entitled to redeem was invalid, and no defence to 
a suit for re iemption by tlio assignee of the mortgagor.!^!)) In a Madras case!^^) 
the conflicting decisions of the Allahabad and Calcutta High Courts were sought 
to be reconciled by Turner, 0 J., who said : In Rddhfi Pevshcid v. MaiiohciT 

it is stated by the learned Chief Justice that such a covenant, i.e., an 
agreement ^e^trictive of alienation, creates only a personal liability as between 
the niortg'gor and the mortgagee. On the other band, it was held in Chutiiii 


(1) Sh'tnLa Churn v. Abdul Kahecr, 3 C. 

W.N., 168. 

(2) Gunoo V. Latafut, I.Ij.B., 3 Cal., 330. 
For numerous other similar cases see noteis 
to S. 58, post. 

(3) Chunni V, Thakiirdas^ I. L. R-, 1 All., 
126; Mulchandv. Balgabind, I.L.R,, 1 All., 
610 ; Lachmi v. Kotesbar, I. L. R., 2 All., 
826. 

(4) Ali Hasan v. Dhirja, I. L. R., 4 All., 
618. 

(6) Ram Saran v. Amirta, I. L. R., 3 All., 
69 ; and see the commentary under S. 60. 


16) Dookhechore v. Haji Hidayatoolah 
(1866-67). N. W. P. H. C R., F. B . p. 7. 

(7) Mahomed v Danee^ (1869). N.W.P.H- 
O.R., 136, cited in C/mnni V. Thakurdas, I. 
L.R., 1 All., 126 (128^. footnote, 

(8) Mehram v. Ajudhia^ I. L. R., 8 All., 
452. 

(9) Radha v. Manohar, I. L. R. , 6 Cal. , 817 . 

(10) Ttimbak v. Sakharain, I. L. B., Iff 
Bom., 599. 

(11) Venkata v. Kannam^ I. h. R., 5 Mad., 
184 (186, 187). 

(12) I. L. R.. 6 Oal., 319. 
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y. Thakur DasS^) that such a condition is operative to the extent and for the 
purpose contemplated by the parties, and that a transfer of the interests of the 
mortgagor is voidable in so far as it is in defeasance of the rights of the mort- 
gagee, and the decision accords with what is declared to be the general rule by 
Mr. Justice Maopherson.('^) This decision may be reconciled if it be held, that 
the condition binds a purchaser for value only when he has notice of it, and 
that in the one case the purchaRer had, and in the other be had not such 
Dotice.”(-^) In an appeal to the Privy Council from the Cape of Good Hope, 
that tribunal had to interpret the operation of tho words “ the said ground shall 
never be sold or disposed of to a stranger, but shall continue to remain among 
the legal heirs,” and it was held that the proliibioion did not embrace a mort- 
gage before its enforcement by a judicial sale, for it may be, that till then it 
may be satisfied out of the assets of the mortgagor. 

390. Restraint on Alienation by Lessees. — Exception has been 
made in this section in favour of restraint where it is for the benefit of the lessor 
or those claiming under him, and which applies equally to all leases including 
those saved by the ActJ^^ The same right is recognized also in section 108 (c) 
(2), and section 111 fry) (/). Under these sections the lessor can stipulate to 
determir^ thp lease in cas e, of alien nlfiTfth Kv thn even though the latfer 

may hold it pe rmanen tly > Accordingly, it has been held that a covenant in 
a lease restraining the lessee from alienating his interest “ to any body in any 
manner whatever ” must be deemed to be a condition intended for the benefit 
of the lessor, and, as s uch it val id and not void,(^) but its violation by the 
lessee would not entail Tor tei t u re S the term unless there is an express condi- 
tion ro that effect. The contrary view taken in a Calcutta casein) that “ the 
condition against alienation cannot be said to bo for the benefit of the lessor 1 
an I hence it is void” under the present section, appears to have been founded 
upon an assumption that unless tho lease contains a clause “ giving the lessors 
a right of entry or providing that the lease shall become void in case of a breach 
of the covenant against alienation,” benefit to the lessor cannot he supposed. UO) 
But if it wore so, why should the lessor have got the clause entered in the lease 
at all *? In a more recent case, the view taken appears to be that the mere 
insertion of a clause against alienation was valid, hut that its violation could be 
redressed by award of damages, so that a transfer made in contravention of 
the covenant could not be set aside on that ground. Assuming now, that 
the stipulation against alienation is valid, the real question in such a case 
then is, whether by reason of an alienation in hi each of such stipulation, 
the permanent lease is determined, in the absence of an express condition 
providing that on breach of the stipulation against alienation, the lessor may 


(1) I. L. R., 1 All., 126. 

(2) Oq moEtgag66s (Gth ed.), p. 126. 

(3i Ib„ 194. 

(4) Josef V. Mulder [1903], A. C., 190 

(199). 

(5) By S. 2 (c) & 8. 17, ; Paraiueslu i 

V. Vittavpa, I. L, R. , 26 Mnd., 167. 

(6) Vyankatraya v. Shivram, I. L. R., 7 
Bom., 266. 

(7) Subbraya v Krishna^ I. L. R., 6 

Mad., 159. 

(8j Varameshri v. Vittappa, I. L. R., 26 
Mad., 167 (I60, 161) following Vyankatraya 
V. Shivram, I. L. R., 7 Bom., 256 ; dissenting 
from Nilniadhuh v. Naroitam, I. L. R., 17 

Q Tr— 34 


Cal., 826. 

(9) Nihiiadkab v. Uaroitam^ I. L. R,. 17 - 
Cal., 826, followed in Netrapal v. Kalyan Das, 
I. L R. , 29 All., 400; followed in Mahafianda 
Rou V. Saralmani, 14 C. L. J., 565 ; not 
followed in Bosarat Aliy, Manirulla, I. L. 
R., 36 Cal., 745 (748). 

(10) It was eipressly so held in Netrapral 
V. Kalyan Das, I. L- R., 28 All., 400; 
Mahanonda Roy v. Sarntmani, 14 C. L. J., 
585 (587) ; doubted in Basarat v. Manirulla, 
T. L. R., 36 Cal., 746 (748). 

(11) Basarat Ali v. Manirulla, 

Cal., 745 (740). 
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re-enter, or the lease shall become void. On this point the authorities are 
clear that in the absence of some such express condition there can be no forfei- 
ture of the lease. ^11 The lessor may enforce the covenant bv suing for damages 
for its breach and by obtaining an injunction to restrain the lessee, from making 
an assignment in breach of the same.^^) The case would, however, be differ- 
ent ^here non-transferability is shown to be one of the incidents of the lease 
in which case ejectment would follow on transfer, a clause for- re-entry being 
immaterial. 

391. A covenant not to alienate runs with the land. But such a 
covenant should be distinguished from one which dispenses with the express 
right of re-entry in the event of breach. 1^) Bub the restriction against alienation 
does nob go further than to prohibit alienation hy the act of the jjarties them- 
selves, and has no application to an alienation by act of laio ; as by attachment 
and sale in execution of a decree. In such a case the lessor mav, however, sue 
for breach of the covenant for damages.(^l But where the usufruct of 
land is assigned to a Hindu widow for her tnaintenance, her interest cannot be 
attached even in execution of a decree against her.l^^ Although this section 
does not except it, still it has been held that a grant made to a religious 
foundation cannot be aliened or incumbered, except under special circum- 
stances.!^) 

392. The effect of these rulings seems to bo that where the lessor cove- 

nanted expressly against alienation in execution or attachment, the lessee will 
hold subject to these restrictions, and effect will bo given to them, but where an 
express covenant cannot be proved, the property can be alienated only by oner- 
ation of law, but not otherwise. It has been so laid down by the Calcutta High 
Court in which the Judges said : “ We take it to be clear law in India, as in 
England, that ‘a (jeneral restriction on assignment does not apply to an assign- 
ment by operation of law taking effect in invihim, as a sale under an execu- 
tion. This view does not controvert the view taken by the Bombay High 
Court that where not (jeneral but explicit prohibition is made against alienation 
in execution, alienation by operation of law can be effected. Thus, where there 
was a clause in the lease which forbade “ the lessee letting it be sold, or attached 
and sold in satisfaction of ]udgment-debts,” Sargent, C. J,, observed : “ We 


(1) Tamnya v. Timaya, I. L. R., 7 T3oin., 
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Sarntmaniy 14 0 L. J. 585 (587); Basaml v. 
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think that if the lessee allowed the land to be attached and sold by not taking 
measures to satisfy bis judgment-debt, there would be a breach, both according 
to the letter and spirit of the proviso in the lease/'l^) An attempt to alienate 
does not, however, occasion forfeiture. (2) And since such a covenant is an ex- 
ception to the general rule it will be strictly construed, consequently, a clause 
against transfer by “Sale” or “Gift ” would not be used to interdict a simple 
mortgage unless-such a mortgage by the lessee culminates in a sale, when the 
voluntary act of the lessee in executing the mortgage would bring the transaction 
within the operation of the clause.l^l 

393. Married Women. — This clause excepts the case of a married 
woman and provides that a condition as to restraint upon anticipation {i. e., 
alienation) of property settled upon a woman can be enforced ; or in other words, 
a woman holding such property cannot alien or charge it. A provision similar 
to this is also to be found in the Trusts Act, which was passed in the same 
year as this Act. The Calcutta and Bombay High Courts are, however, at 
variance as to whether this clause is not inoperative in view of section 8 of the 
Married Women’s Property Act, <5) which runs as follows : “If a married 
woman (whether married before or after the first day of January 1866)1®) pos- 
sesses separate property, and if any person enters into a contract with her with 
reference to such property, or on the faith that her obligation arising out of 
such contract will be satisfied out of her separate property, such person shall 
be entitled to sue her, and to the extent of her separate property, to recover 
against her whatever he might have recovered in such suit, had she been 
unmarried at the date of the contract and continued unmaried at the execu- 
tion of the decree.” Now the Calcutta High Court has held that this section 
extends to the separate property of a married woman subject to a restraint 
upon anticipation. And the section under reference merely excepts from its 
general rule this particular case (i. c., of a married woman). It does not give 
to a restraint on alienation any greater force than it had before, but merely pre- 
serves to it the effect it had previously. It, therefore, leaves the Married 
Women’s Property Act, and the decisions upon it untouched. C^) With great 
deference to the authority of the Calcutta High Court, it may bo said that the 
view that the insertion of this clause “ does not give any greater foice to a 
restraint on alienation,” is a mere assumption, and if it be true that this clause 
preserves to it the effect it had previously, the same might be said of any other 
section, or indeed, the whole Act. Now the provisions of the Indian Married 
Women’s Property Act closely resemble the corresponding provisions of the 
English Act,'®) a fact admitted by the Judges, and we have several leading 
English cases against the view maintained by the Calcutta High Court. Thus 
Watkin, J., said :19) “ If this form of execution could be maintained... the 

restraint on anticipation could always be evaded... to allow this sum of money to 
be attached would in substance be allowing her to anticipate, f^®) notwithstand- 
ing the restraint of anticipation. ’’(H) “ The High Courts at Madras and Bombay 


(1) Vyankatraya v. Shivarambhat, I, L, 
B., 7 Bom., 256 (262). (This case was decided 
with reference to S. 10, although the Act 
bad not then been extended to the Bombay 
Presidency.) See also notes to 8. 12, post. 

(2) Ib. at p. 262 ; In re Wormald, 43 Ch. 
D., 630. 

(3) Narendra v. Banku, 14 I. 0- 293 (294, 
295). 

(4) See Ss. 56 & 58, para. 2. 

(5) Act III of 1874. 


(6) See S. 331, Indian Succession Aot (X 
of 1865). 

(7) Hippolite v. Sticart, I. L. R., 12 Cal., 
622 (532, 533). 

(8) 45 & 46 Viet., C. 46. 

(9) Chapman v. Biggs, 13 Q. B. D., 27 ; 
Stanley v. Stanley. 7 Ch. D., 589 ; Roberts v. 
Watkins, 46 L. J.Q B., 662. 

(10) Chapman v. Biggs. 11 Q B.D., 27 (29). 

(11) Chapman v. Biggs, 11 (J.B.D., 27 (30). 



268 TBANSPEB OP PKOPEETY. id. 

have both dissented from the view taken by the Calcutta High Court.” Aa 
Shephard, J., observed : “ The decision has been questioned in Bombay, and, 

as it appears to me with good reason, I fully concur in the observations of Farran, 
J., in that case.(*) To enact that a married woman may contract with 
reference to her proper^.y settled to her separate use without power of anti<jipation, 
anrf bind it by the contract, is tantamount to saying that the restraint on 
the power of anticipation is inonerative, and that cannot have been intended. 
Moreover, it is inconsistent with the provision of section 10 of the Transfer of 
Properly Act which provides that property may be so settled on a married 
woman as to prevent her from charping it. Full meaning can he given to section 
8 of the Married Women’s Property Act without importing to the Legislature an 
intention to ignore conditions in restraint of alienation which are distinctly 
recognized in the later Act. 1 cannot find in the English case anything to support 
the view which has been taken in Calcutta. The authority is, as far as I can see, 
all the other In , too, although Farran, J., sitting as an Original 

Court, felt coustrainod to follow the Calcutta decision, he, at the same time, 
expressed himsolf strongly against it. It may then be taken that there is nothing 
in the Married Women's Property Act to render invalid a restraint on alienation 
on property settled upon a woman And this is the law made in favour of 
married women not being Hindus, Muhammadans, or Buddhists. It will operate 
during any marriagf5'3' during coverture,!^) and apply equally to persons having 
cither a British or Indian domicile. 1^^) 

394, Charities. -Both under English as well as Indian law property 
dedicated to religious and charitablo uses is exempt from the rule against perpe- 
tuities. Such property is, as a rule, inalienable, and where it belongs to an 
idol and has been impioporlv ahenated, any worshipper may sue to set aside the 
improper alienation and for removal of the trustee if he has acted in breach of 
the trust. But where a gr,intor creates a secular estate with a religious motive, 
the grant does not stand on the same footing with a religious endowment, and 
is not then exempt from the rule as to perpetuities. (7) Hence where the 
beneficial interest was given to a donee subject to a religious trust, it was held 
to be governed by the ordinary Hindu law, and the provision for restraining the 
alienation was therefore held void, though the alienee was held to take the 
property subject to the trust. 

395. Involuntary Alienations. — A covenant against alienation does 
not extend to an alienation otherwise than by the act of parties, as for example, 
by operation of law.f^) Where, however, the terms of a compromise wore em- 
bodied in a decree, the legality of a covenant inserted therein was judged by the 


(1) Cursctjiy^ Rustnmji, I.L.R., 11 Jlom., 

(2) Tn re Mantel and Mantel, I. L. R., 18 
Mad., 19 (20 21), followed ia Qoudoin {Mrs ) 
V. Vencfitesa, T.L.R , 30 Mad., 378 (3fi0i. 

(31 fin trices v. Bubback, L R., 11 Efj., 
5; Tvllett V. Armstrong, 4 M. & C., 377. 

(4) Pike V. Fitzc Gibbon, 17 Ch. D., 464 ; 
Smith V. Lucas, 18 Ch. D., 631 ; Peters v. 
Manuk, 13 B.L.R., 383. See also Axfort v. 
Head, 22 Q. B. D.. 548 ; approving Sanger v. 
Sanger, 11 Eq-, 470; Stanley v. Stanley, 7 
Ch. D., 589. 

(5) Allmuddy v. Braham, I. L. R., 3 Cal., 
140. 


(G) Per Telang, J., in Sri Ganesh v. Kesh- 
acav, I.L.R., 16 Boin., 625 (636, 637) ; ex- 
plaining Mnnolxlal Mnnchershi, I. L. R., 
1 Bom., 2C9. 

(7) Annntha v. Nogavint.hu, I. L. R., 4 
Mad,, 200. 

(8) Pronioiho v. Jladhika, 14 B.L.R., 175. 
i9t Preamble — ante. Nil Madhob v. iVia- 

rattam, I.L R., 17 Oal. 826 ; Oolak Nath v. 
Mathura Nath. I.L.R , 20 Cal., 273; Subba- 
raya v. Krishna, I.L.R., 6, Mad 159 In re 
Bopetown V. Tea Co., T.L.R.. 12 All., 192; 
Tomoya v. Timapa, I.L.R. , 7 Bom., 262 
(265). 
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tesbof bberuTd here formula(:erl. Where, therefore, io a partition-suit the parties 
entererl into a compromise whereby the defendant transferred a house to the 
plaintiff on condition that though he should be thenceforward its owner, he 
could not transfer it to another without the defendant’s consent, and the plaintiff 
afterwards sold the house without his consent, it was held that the clause res* 
training alienation was repugnant to the grant, and was therefore void, though 
its terms had been embodied in a decree.^O 


1 1. Where on a transfer of property, an int erest the rein is 
fiestPictionB repuij- Crea ted absolutel y in favour of any perso^n^'But 
nant to Interest the teruls of tEe transfer dir ect t hat such interest 
opeated. shall be applied or enjoyed ’By^'Kim in a parti- 

cular manner, he shattijc'entitle^d to receive and dispose of such 
interesTas if there were no such direction. 

Nothing in this section shall be deemed to affect the right to 
restrain, for the beneficial enjoyment of one piece of immoveable 
property, the enjoyment of another piece of such property, or to 
compel the enjoyment thereof in a particular manner. 

396. Analogous Law. — This section closely corresponds to section 
125 ot the Succession Acc whioti enacts as follows • - 


Diroctioii that funds 
iKi om ployed in parti- 
cular manner follow- 
ing absolute befjuest 
of same to or for bene- 
fit of any person. 


"'125. Where a fund is bequeathed absolutely to or for the 
benefit of nuy person, but the will contains a direction that it shall be 
applied or enjoyed in a particular manner, the legatee shall be entitled 
to receive ihc fund as if the vvill had contained no such direction.*' 


Illiifitration. • 

A sum of money is bpqueUhed towards purcha««ing a country-residence for d. or to 
purchase an annuity for A, or to purchase a commission in the army for .1, or to place A in 
any businosB. A chooses to receive the legacy in money. He is entitled to do so. 


397. Principle. -The difference between this and the last sec- 
tion is this, that, while in the first, the restriction is directed against the 
transfer of the interest, the restriction in this section is directed against its 
free enjoyment. A transferee can no more bo trammelled with a condition 
limiting his enjoyment than he can be with a condition restricting his power of 
alienation, and as the power of alienation is one mode of the enjoyment of 
rights in property, the terms of this section somewhat overlap those of the 
last ; but cardinal distinctions between the two rules still remain : for while the 
one invalidates all absolute prohibitions against transfer of property by the 
transferee of any interest, the other secures full enjoyment of the interest 
transferred. As the general restraint is inoperative for reasons given under the 
last section, 12) ifc follows that partial restraint would be equally inoperative. 
Thus in Coke upon Littleton, it is argued : “ If a man makes a feoffment in 

fee upon condition that the feoffee shall not take the profits of the land, this 
condition is repugnant and against law, and the estate is absolute.”(9) Upon 
the same ground a man cannot create a new species of estate, or subject his 
estate to incidents unknown to law. In Littleton!^) it is argued : — “ If a 


(1) Khiali Ram v. Rnghunath, 3 A. L. J. (?) Si 289. 

R.,621; Gayadinv. Syed Mumtaz, (1907) (3) Co. Litt., 206. 

10 0.0.. 136* (4) S. 360. 
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feoffment is made upon this condition, that the feoffee shall not alien the land 
to any, this condition is void, because when a man is feoff ed of land and tene- 
ments, he has power to alien them to any person by the law, for, if such a 
condition should be good, then the condition should oust him the owner 
for the time being) of all the power which the law gives him, which should be 
against reason, and, therefore, such a condition is void.”(^^ 

398. Where the main object of the grant is clear, conditions clearly 
inconsistent with that object cannot be held valid. There are two ways of 
dealing with a question of this kind. The first is to regard it as a question of 
construction, and to ask what the parties mean by first saying that ownership 
is to be transferred, and then saying that what is transferred is not ownership 
in the proper sense. Of course, in such a case every attempt to reconcile these 
statements should be made, but if no reconciliation is possible, the courts say 
that, under these circumstances, the main object of the parties must be kept in 
view, and that provisions inconsistent therewith must bo treated as void. The 
second way of dealing with the question is to see whether the clause so far 
detracts from the enjoyment conveyed that to uphold it would be contrary to 
public policy, ft is to be noted that, while the preceding section, applies to all 
transfers this section applies only to transfers in which an interest is absolutely 
created m favour of any person. Thus, then, if the interest created is not 
absolute as in the case of leases, the provisions of this section, as such, ought 
not to apply (§ 304). But, on tho other hand, where the transfer is absolute 
and its provisions are applicable, the transferrer cannot be heard to say that 
the covenant as to the mode of enjoyment was for the benefit of the transferee, 
of which he is no judge, or that he had made it with his eyes open, or had 
acted up to it. For as Lord Mansfield said : “ It is not for his sake that the 
objection is ever allowed, but it is founded on general principles of policy, which 
the defendant has the advantage of, contrary to the real justice, as between 
him and the plaintiff.’ ’(2) 

The only exception then made is in favour of the restriction for the benefit 
of the dominant tenement. 

399. There are covenants sometimes entered into by owners of land with 

Proviso purchasers of other adjoining land, that the former shall 

not be built upon or planted, or so dealt with as to impose 
other restrictions upon the mode of enjoyment of land in favour of persons 
taking no property in such land. Such a contract binds the land in the view 
of a court of equity, and in cases where the court can properly interfere. Thus, 
where a person buys with notice of the covenant, although it may not run with 
the land at law, a specific performance of it will be enforced, or, what amounts 
to the same thing, the owner of the land will be restrained against committing 
a breach of the covenant ; and it is not open to the objection of creating a per- 
petuity. But where property is sold subject to restrictive covenants, which are 
not disclosed to the purchaser, the court cannot decree specific performance 
with compensation, the reason being that such covenants are incapable of 
valuation 4^) 

400. Sepugnant Eestrictions.-— Where a Hindu testator gave all 
his immoveable property to his sons, but postponed their enjoyment thereof by 

(1) Kumara v. Kumara, 2 B. L. R. (O, J.), C. L. J., 303 (308). 

11 (26», where in all the farlier cases are cited (2) Holman v Johmoyi, 1 Oowp., 643. 

and commented upon; Chamaru v. Sona, 14 (8) Rudd v. Lanchelles [1900], 1 Oh,, 816. 
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a clause that they should not make any division for twenty years, it was held 
that the restriction was void as being a condition repugnant to the gift, and 
that the sons were entitled to partition at once.(^) In an earlier case whero 
by a trust-deed it was provided that a dwelling house dedicated to the worship 
of the deities should not be aliened for twenty years, the court gave effect to 
the prohibition. (^) This case was referred to and commented upon in another 
case® in which Wilson, J., said : “ That case decided, I think, no more than 
this, that there was a valid trust for the performance of certain worship in the 
dwelling-house, and as incidental to that trust, a restraint upon partition or 
alienation during the period of the trust, and that a mortgagee with notice was 
bound by it."i^* The owner of property cannot by a mere contract during his 
life prevent bis heirs from partitioning property after his death, and such a 
prohibition is not binding upon an assignee or the heir, nor can he by gift 
inter vivos or by will, give property absolutely to another, and yet control his 
mode of his enjoyment in respect of partition or otherwise. So the agreement 
whereby the vendee binds himself not lo collect rents, or ever demand partition, 
or that he will not alienate or mortgage it, or otherwise exercise proprietary 
rights over the share purchased by him is void.(®) In this case, a co-sharer of 
a village had transferred to another co-sharer a two-annas share by a deed of sale, 
the vendee having, by an agreement simultaneously executed, promised never to 
collect rents of the share, demand its portion or alienate or mortgage it or other- 
wise exercise proprietary rights over it. It was further provided that, in the 
event of the vendee committing any breach of covenant, the sale should be 
avoided, and the proprietary rights in the share shall re- vest in the vendor. The 
latter having sued on the covenant, the court held that for the purpose of under- 
standing the transaction both the sale-deed and the contemporaneous agreement 
should be read together, and that since the agreement disabled the vendee for 
over from either alienating or enjoying the interest conveyed to him^it was void 
as being opposed both to public policy and the clear provisions of this section.Cf) 
The same view was taken in another case, in which the lessor demised his 
land in permanency to the lessee for the purpose of agricuture, but stipulated 
with him that should he decide to take to cultivation after twelve years, then 
the lessee was to vacate it, but the court refused to give effect to the covenant 
holding it void for remoteness as well as because it contravened section 178 of 
the Bengal Tenancy Act,<8) A covenant in the partition-proceedings that if 
any co-sharer’s sir fell into another mahal or portion, the former sir-holder 
should give up both the sir and its cultivation is unenforceable at law.<9) So 
also a condition that the property should be let at a fixed rent for ever, though 
a stipulation that the rents of the existing tenants should not be raised is valid 
being a reservation in favour of the tenants, and the interest created is not 
absolute.(^O) Since the right of alienation is generally incidental to and 


(1) Bhagbutti v. Bholanathf 1. L. R., 1 
Oal , 104. 

(2) Ananth v. A. J5. Mackintosh, 8 B. L. 

B., 60. 
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(6) Rnjender v. Sham Chund, I. L. R., 6 
Oal., 106(116). 

(6) Mahram v. Ajudhia, I. L. B., 8 All., 
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(7) Mahram v. Ajudhia, I. L. R.. 8 All., 
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(8) Sanamali v. Ram Kinkar, 16 1. C. 557; 
following London tlb S. W. Ry, Co. v. Oomen, 
20 Oh. D., 662 ; Oosavi v. Rivett Carnac, I, 
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N.. 185. 

(10) Tihbitsv, Tibbits, 19 Yes.. 656, Lord 
Eldon’s final decision in 1 Jac., 317* 
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inseparable from the beneficial ownership of property/’) it follows that if, upon 
a division of family property, the parties to the division enter into an agree- 
ment that the property of any one of the parties to the agreement, on their 
heirs dying leaving no issue, should not be sold or transferred by way of a gift, 
but should, on his death, be divided by the other shareholders, the agreement 
is Moid, since an estate cannot be made subject to a condition which is 
repugnant to any of its ordinary legal incidents and the power of disposition 
being a legal incident of the estate cannot be taken away by any agreement. W 
In another case a dispute between two Hindu widows and their reversionary 
heirs was amicably settled by a compromise-deed under which the properties 
vested in the reversioners, though the widows were to be paid a certain monthly 
allowance therefrom ; and it was provided that during their life-time the 
rpversiotjers were to possess no l ight of transfer of any immoveable property left 
by their husbands. The reversioner mortgaged one such prouerty and whereupon 
one of the two widows sued for a declaration of its invalidity as made in 
contravention of the compromise. The defence was that the restraint upon 
alienation was void under this and the last section, and the defence was upheld 
and though the Court dechnod the declaration asked for, it substituted therefor 
another declaration safeguarding the plaintiff’s right of maintenance by holding 
it to be unaffected by the defendant’s mortgage who was deemed to have 
taken with notice of the plaintiff’s right. (31 The question whether, the terms 
of a covenant not to carry on a business go beyond what is reasonably necessary 
for the protection of the covenantee under the circumstances of the case is a 
question of law and nob of factJ^l 

401. £iq[uitable Extension of the Rule.- —The rule here formulat- 
ed being consonant with justice and equity has been held to be applicable alike 
to transfers by wav of sale as to grants short of absolute transfer, e.g.^ to 
mortgages or leases. 1^1 The law thus enunciated is consistent with the English 
cases, ^3) ‘IS vvell as with the Hiodu'f) and Mahomedan Tiaws.(3) 

402. IHindu Law the same. — ^It is a sound principle and one from 
its very nature of general apuiicatioa that an estate cannot be made subject to 
a condition which is repugnant to any of its ordinary legal incidents, and there 
is nothing in the Hindu law which would permit of a departure from that 
principle. (^) A Hindu testator made a will whereby he appointed his wife 
as his executor and heir, and provided that if a son be born to him, that son 
should be the owner of the residue, and if no son be born then his wife should 
be the owner, it was held that the wife acquired under the will an absolute 
estate in the property bequeatihed ti her, and which she could herself dispose*' 
of by will. The use of the term heir” in the will was by itself sufficient to 
convey an absolute estate, which could nob bo qualified by subsequent declara- 
tions. (’f’f So in a devise where the testator willed his thirteen bouses to his 


(1) Dart’fl V. & P. (6ih Kd.), p. 22. 

(2i Venkat aramanna v. Brammanna, 4 M. 
H. C. R., 346. 

(3) Chama/ruw. Sona Kocr, 14 0. L. J., 
303 (308. 309). 

(4) Dowdeyiik Pouk, Zdd.v.Pook [1904], 
1 K. B., 45 (60, 51) ; Mitchel v. Beynoldfi, 1 

P. Wms., 181. 

(5) P^r Mahmud, J;, in Mahram v. Aju- 
flhia^ T. L. R., 8 All., 462 (459) ; citing Anan- 
iha V. Nagamuthu, I. L. R., 4 Mad., 200 ; 
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Ajudhia.l. L. R., 8 All., 452 (469). 

(9l Ib., 346. 

<10) Jairamv. KesHOwjee^ 4 Bom. L. R., 
555. 
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four sons subject to the condition that none of the houses be disposed of either 
by division, assignment, transfer or sale, without the written consenti^) of 
each and every of bis four sons, their heirs, assigns, or representatives, it was 
held that the condition fettering the power of alienation was void.^^) A clause 
postponing partition for twenty years was similarly relieved agaiost.^^) But 
where parties to a dispute, regarding the property of a deceased relative, agreed 
that, if either of the parties should want to execute a lease jointly or individually, 
it would be executed and delivered by mutual consultation of both the parties,’* 
and, if the document be not signed and consented to by both parties, it shall be 
null and void,” it was held that there was nothing in any statute law which 
rendered such a provision inoperative ; neither the last section nor section 15t 
nor any principle underlying them was applicable to it ; it was not an unreason- 
able provision ; there was no absence of equity in the arrangement and effect 
should be given to it.(^) Property dedicated to religious purposes cannot be used 
for any other purpose. Thus, a dedicated ghat, to which persons on the point 
of death were removed, and where certain ceremonies were gone through, could 
not bo used for the purpose of landing goods. W 

403. Mahomedan Law. — The rule here enacted being based on the 
general principle of jurisprudence(®l is equally consistent with Mahomedan 
Law. According to the Hanafi law, if the intention to give to the donee the 
entire subject-matter of the gift be clear, subsequent conditions derogating from 
the donee’s right are held null and void.C^) A Mahomedan husband executed 
a sale deed of some land in favour of his wife in lieu of her dower with the con- 
dition that he would remain in possession of it during his own lifetime during 
which his wife should not be free to alienate it. The husband then executed 
another sale in favour of the defendant with possession, and the plaintiff who 
was the landlord having purchased it in execution of his rent decree^against the 
wife, sued the defendant in ejectment who attacked the validity of the husband’s 
transfer in favour of his wife which, however, the Court upheld observing that 
though the restriction therein contained was possibly invalid, still it did not 
invalidate the entire transfer. (^) There can be no doubt that if the sale was 
good, then the restriction was clearly void. 

404. Negative Covenants. — The second paragraph is an equitable 

Proviso exposition of the doctrine of negative easements ; such, for 

instance, as a right to the access of light, which prevents 
the owner of the servient tenement from building so as to obstruct it. Where 
there is a negative covenant expressed or implied, as, for instance, not to build 
so as to obstruct a view, or not to use apiece of land otherwise than as a garden, 
the court interferes unless its hand is stayed on the ground of greater inconveni- 
ence. The doctrine so considered is an exception to the rules against 
remoteness, which have long been established as regards easements and charities. 
This clause confers the same rights as is conferred by section 40, and the 


(1) Vefikairamanna v. Braminanna, 4 M, 
H. O. R., 345 (348, 349). See also oases under 
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Chunder^ 3 Hyd., 97 ; Anund v. Pran Kristo, 

3 B.L R. (O. 0.), 14 ; Anntk Nath v. Mackin- 
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303 (306). 

(7) Lalijanv, Mahomed, 9 A. L. J., 798. 
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provision is enacted for the convenient enjQyment of adjacent properties. Thus 
it has been held that a covenant between vendor and purchaser on the sale of 
land, that the purchaser and his assigns shall use or abstain from using the 
land in a particular way, will be enforced in equity against all subsequent 
purchasers with notice independently of the question, whether it be one which 
runs with the land so as to be binding upon subsequent purchasers at law.(^l 
So where the owner of a plot of land sold a part of it to another and covenanted 
that the land “ should never ‘be hereafter sold, but let for the common benefit of 
both parties and their successors,'* it was held that the agreement to keep the land 
open was binding between the parties and their representatives, and that there- 
fore the person who might hold the vendee’s land, had the right to enforce the 
obligation against the person who might hold the vendor’s land.f^) 

406. In a leading case on the subject, Jessel, M. R., laid down the doctrine 
as follows : “Where there is a negative covenant expressed or implied, as, for in- 
stance, not to build so as to obstruct a view, or not to use a piece of land otherwise 
than as a garden, the court interferes on one or other of the above grounds.”(3) 
“ This is an equitable doctrine, establishing an exception to the rules of common 
law, which did not treat such a covenant as running with tlie land ; and it does not 
matter whether it proceeds on analogy to a covenant running with the land, or on 
analogy to an easement. The purchaser took the estate subject to the equitable 
burden with the qualification that if he acquired the legal estate for value with- 
out notice, he was freed from the burden. This qualification, however, did not 
afifect the nature of the burden ; the notice was required merely to avoid the 
effect of the legal estate, and did not create the right ; and if the purchaser took 
only an equitable estate he took subject to the burden, whether he had notice 
or nob.” It is here distinctly laid down, — and it is conceived with perfect 
accuracy, — fhat the question of notice to the purchaser has nothing whatever 
to do with the question whether the covenant binds him, except in so far as 
the absence of notice may enable him to raise the plea of purchase for valuable 
consideration without notice. (^) The value of these covenants is not affected by 
the rule against perpetuities. (®) Where, however, a restriction on alienation 
and a covenant for mutual enjoyment are separable, effect may be given to the 
latter holding the former to be invalid.(6) It is not necessary that the benefit 
to the property should be expressly stated in the deed of transfer, for the court 
will enforce the equity if the object and intention of the parties in making the 
covenant can be otherwise gathered. P) A covenant to repair is not restrictive 
and could not be enforced against the land. Thus, where land has been granted 
in fee in consideration of a rent-charge and a covenant to build and repair 
buildings, the assignee of the grantee of the land is not liable, either at law or 
in equity, on the ground of notice, to the assignee of the grantee of the rent- 
charge on the covenant to repair. “ I think,” said Cotton, L. J., “ that a mere 
covenant that land shall be improved does not run wifch the land within the 
rule in Spencer's casei^^ so as to give the plaintiff a right to sue at law or in 
equity. Only restrictive covenants have been invariably enforced. So Lord 

(1) Tulk V. Moxny, 2 Phill., 774. v. Stephens^ 16 Sim., 377 ; Patching v. Dub- 

(2) McLean v. McKay, L. R., 5 P. C., 327. ferns, Kay, 1, 

(3) London d S. W. By, Co, v. Oomm, 20 (7) Mann v. Stephens, 15 Sim., 877 ; Pat- 

Oh. D..|562 (583). ching y. Dubbins, Kay, 1, explained in Me- 

(4) Dart. V. & P. (6th Kd.), pp. 863. 864. Lean v. McKay, L. R., 5 P. 0.. 327 (336). 

(5) London d 8. W, By. Co. v. Oomm, 20 (8) 1 Sm L. G. (8th Ed ), 89. 

Oh. D.. 562. Haywood y, Brunswick Building Society f 

McLean v. McKay, L. R., 6 P. C 327; 8 Q. B. D.. 403 (408). ' 

following Tulk v. Moxay, 2]Phill., 774 ; Mann 
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C^ottenham observed ** If an equity is attached to property by the owner 
no one purchasing with notice of that equity can stand in a different situation 
from the party from whom he purchased. This lays down the real principle 
that an equity attaches to the land. . . . The covenant to repair can only be 
enforced by making the owner put his hand into his pocket, and there is nothing 
which would justify us in going that length. '*(2) Qn the same prrinople<3» a 
covenant not to use a house as a beer-shop was enforced against a purchaser’s 
tenant from year to year. 

406. Belief Discretionary. — Where the owner of land granted leases 
on condition that the lessees were nob to erect a hotel without the consent of him- 
self, his heirs, or assigns^the restriction being required in consequence of the lessor 
having covenanted with another lessee not to let any land or house for that pur- 
pose, the covenant was enforced, as against a purchaser of the leasehold. But 
where the owner of the waterworks sold a piece of land with a well thereon to the 
purchaser who covenanted for himself, his heirs and assigns, not to sell the water 
from the well to the injury of the proprietor of the waterworks, his heirs, executors, 
administrators, and assigns, Lord Eldon refused a prayer for injunction on the 
ground that the covenant being infused with words against selling water to the 
injury of the proprietor, the question was one of fact which would have to be 
determined each time the covenant was broken, and that an injunction could 
not therefore be enforced : “ Many cases may be supposed, in which the water 
might be sold without any injury to them : and it is accordingly contended, 
that the injunction which is the object, ought to go, not to prevent their selling 
water to the inhabitants of Gasport and Portsmouth, or the Navy, but 
to prevent their doing so to the injury of the plaintiff’s waterworks. Observe 
the situation of the defendant, upon every application to commit for breach of 
the injunction, the only mode of giving effect to the decree, a trial must in each 
instance be directed, to ascertain whether that act, which might be done with- 
out injury to the plaintiffs, has been done without injury.”(^) But repeated 
violation of an established right cannot in ordinary cases be adequately met by 
damages, and in such a case, howsoever inconvenient, the Court will grant an 
injunction. (7) Similarly, where the vendee of several plots charged with 
covenants, sells them to different persons, it is seldom that the covenants can 
be enforced otherwise than by an action for damages. But where this course 
would lead to positive injustice the restriction would then be speciffcally 
enforced.!®) The grant of an injunction to restrain a person from doing a 
particular thing is an act dependent on the discretion of the Court, and in 
exercising that discretion the court of equity will consider, among other things, 
whether the doing of the thing sought to be restrained must produce an injury 
to the party seeking the injunction ; whether that injury can be remedied or 
atoned for, and, if capable of being atoned for by damages, whether those damages 


(1) Tulk V. Moxay, Phill., 774. 

(2) Per Got ton, L- J., in Haywood v. Bruns- 
wick Budding Society, 8 Q. B, D., 403 (409). 
See aUo Wilsjnv. Hart, 1 Gh.,463; Cox v. 
Bishop. 26 L. J. (Gb.), 389. 

(3) Wilson V. Hart, 1 Gh., 463 ; Cooke v. 
Chilcott, 3 Gh. D., 694, w%s overraled by the 
judgment in the 04se : Haywood ▼. Bruns- 
wick Building Society, 8 Q B. D., 403 (408). 
(In Cooke v. Chilcott, vendee had agreed to 
oonstraot a pump and reservoir on the land, 
and an injunotion was granted restraining 


him from allowing the work to remain un- 
performed). 

(4) Jay V. Richardson, 31 L. J. N. 8., 398. 
,(5) Collins V. Plumb, 16 Ves., 454 (460, 
4611. 

(6) Stevenson v. Lamhard, 2 Ea«»t. 575 ; 
Curtis V. Spitty, I Bing. N.G. 756 ; West Lon- 
don Ry, Co. V. L, and N W, Ry. Co. 11 O. 
B., 354 ; Badeley v. Bigurs, 4 E. & B., 71. 

(7) Apnji T. Apa. I. L. R.. 26 Bom., 735. 
<8) Per Lord Oairns, L. G>, in Doherty v. 

Allman, L. B., 3 App. Gas., 709 (720). 
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must be sought in successive suits, or could be obtained once for all. One^ 
circumstance in such cases which always weighs with Courts is, whether the 
benefit conferred on one party would counterbaiaqce the inconvenience and 
injury occasioned by the enforcement of the covenant. And if the injury com- 
plained of can be adequately atoned for by the payment of damages, the Courts as 
a rule do not decree specific performance. Thus, where in a long lease for 999 
years the lessee covenanted that he, his executors, etc., will, ** during the term 
hereby granted, shall preserve the said demised premises in good and sufficient 
order, repair, and condition,” and where the premises hitherto used as corn-stores, 
and latterly as artillery barracks for married soldiers, having fallen into disre- 
pair, the lessee was proceeding to rebuild them with a view to convert them into 
dwelling-houses, on a suit for injunction against the lessee, the Court held 
that “ this was not the case of enforcing a negative covenant, where the words 
of contract were clear and indisputable : that the waste alleged was meliorating 
waste, and that, under the circumstances, the Court below had, in the due 
exercise of its discretion in such matters, properly refused to interfere by 
injunction. 

407. Indeed, as remarked by the Privy Council in exercising the discretion 
given to the Court in these matters, it should exercise it in deciding a case on its 
merits, without regarding strictly the precise terms of the pleadings. (^) Hence, 
where the circumstances have so changed by time that it is unjust and unrea- 
sonable to enforce a covenant it will not be enforced. 


12. Where property is transferred subject to a condition or 
limitation making any interest therein reserved 
or given to or for the benefit of any person, to 
cease on his becoming insolvent or endaajouring 
to transfer or dispose of the same, sucti "boicrdi- 
tiori or limitation is void. 

Nothing in this section applies to a condition in a lease for 
the benefit of the lessor or those claiming under him. 


Condition making 
Interest determin- 
able on insolvency 
or attempted alie- 
nation. 


408. Analogous Law. — This section enunciates what is an exception 
to the general rule enacted in sections 31 and 32 which provide that an interest 
may be created with the condition superadded that it shall cease to exist on 
the happening of an uncertain event. In this respect the section departs from 
the Eugliah rule which sanctions such grants and indeed, which is a common 
forfeiture clause in English conveyances. i®) But a man cannot settle property 
on himself determinable on bankruptcy. A settlement so made is void, it 
being fraudulent for a man so to deal with his property as to disappoint the 
just claims of his oreditors.(^l A similar view was taken in a case decided on 


(1) Per Lord Cairns, L. 0., in Doherty 
V. Allman, L. R., 3 App. Gas., 709 (720). 

(2) Doherty v. Allman^ L.B., 3 App. Cas., 
709. 

(3) Per Sir Montague E. Smith in McLean 
V. McKay, L. R., 6 P. C., 827 (337). 

(4) The Duke of Bedford v. The Trustees of 
the British Museum 2 My. & K., 652 ; Bailey 
T. Stephens, 12 0. B. (N S.), 91 ; Clayton^ v. 
Corby, 5 Q. B., 416 ; Doherty v. Allman, 3 


App. Gas. 709 (732). 

(6) Brandon v. RoHnson, 18 Ves., 429 ; 
Hattons, May, 3 Ch- D., 148 (162): In re 
MachUy 21 Ch. D., 838 ; In re Bedson's Trusts, 
28 Ch. D., 623 ; Metcalfe v. Metcalfe, 43 Ch. 
D., 633 O. A. [1891], 1 Ch.. 1. Distinguish- 
ing* Wldte V. Chitty, L. R., Eq., 372 ; 
Lloyd V. Lloyd, L. B., 2 Eq., 722. 

(6) 16.. Ulus, ig). 
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rthe original side of the Bombay High Court, but in which this distinction was 
overlooked. (1) 

The law is, however, otherwise under the Indian Succession ActW where, 
if *'an estate is bequeathed to A, until he shall take advantage of the Act for 
the relief of insolvent debtors, and after that event to B*s interest in the 
bequest is declared to be contingent until A takes advantage of the Aot.”(^) 

409. A settlement,” said North, J., “ by a man of his own property 
English and Indian himself for life, with a clause forfeiting his interest in 

rule compared. event of alienation, or attempted alienation, has never, 

so far as I know, been defeated in favour of a particular 
alienee ; it has only been defeated in favour of the settler’s creditors generally, 
on the ground that it would be a fraud on the bankrupt law.”(3) It would 
thus appear that, although the same result is attained in English law, the 
English rule is considerably narrower than that enacted in the section which 
renders the condition as ab initio void. In England much depends upon the 
intention of the settler at the time of the alienation. If it can be reasonably 
inferred that the settlement was made with a view to future bankruptcy, it is 
void, but not otherwise. W In India apart from intention the same result 
ensues. And apart from the insolvency of the transferee a condition in a 
grant terminable on the grantee “ endeavouring to transfer or dispose of the 
same” is also repugnant to the nature of the interest created rendering 
the condition ineffectual and as non-existent. An interest created for the benefit 
of the person, as through the intervention of a trustee, is equally within the 
rule. 


410. Principle. — This section lays down an exception to the general 
principle enunciated in section 31, which enacts in favour of a transfer “ with 
the condition superadded that it shall cease to exist in case a specified uncertain 
event shall happen.” It is manifestly unjust that the transferee should enjoy 
and possess all the indicia of absolute dominion over property, and yet bo 
deprived of the right of alienation incidental to such ownership ; and it is equally 
unjust that creditors, who may have made advances on the strength of the 
property, should be deprived of its securitv on account of a clause in the transfer, 
which none but the transferrer and transferee may know anything about. Under 
this section, if the transfer is subject to such a covenant, it will be ignored and 
the property will pass to the assignee in insolvency or the transferee in case of 
voluntary assignment. 

411. Meaning of Words: — ''Interest .... reserved or given to, or 
for the benefit of any person “ means whether the interest is conveyed directly 
to, or in trust for any person ; ** To cease on his becoming insolvent * A person 
is insolvent who has ceased to pay his debts in the usual course of business, or 
who is incapable of paying them.”^^) And insolvency is the estate of one who 
has not property suflScient for the full payment of his debts. In English law, 
an insolvent as distinguished from a bankrupt, was an insolvent, who was not 


(1) HormusjiY- DadahJioy, I.L.R., 20 Bom. 
310* (The case was decided on 30bb September, 
1895. after the Act had been extended to the 
Bombay Presidency on 1st January 1893.) 

(2) Act X of 1865, 8. 107, Ulus. ((/). * 

(3) Detmold v. Detmold, 40 Gh. D., 385 
•'(587). See also Brooke v. Pearson, 27 Beav., 


181 ; Knight v. Browne, 9 W.R. (Eng,), 615 ; 
Wilson V. Greenwood, 1 Swanst, 471, 481 
Higginbotham v. Holme, 19 Ves.. 88. 

(4) Higginbotham v. Holme, 19 Ves. 88. 

(5) S. 96, Indian Contract Act (IX of 1872). 
See also 8. 4, Provincial Insolvency Act (III 
of 1907). 
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a trader ; for originally only a trader oonld be made bankrupt, in the sense of 
obtaining an absolute discharge from his debts, while the future estate of an 
insolvent remained liable for bis debts even after his discharge. No such distinc- 
tion is to be found in the Indian law which has sanctioned the same designa- 
tion to both classes of persons. “ Or endeavouring to transfer^ Mere opening 
of negotiations is not an endeavour. 

412. Transfer revocable on Bankruptcy.— It has been before 
mentioned that a conditional grant defeasible on the bankruptcy of the transferee 
is valid in England. But in practice this statement would have to be differently 
stated. Both in England ^2) as well as in this country (^1 a testamentary 
^Nbequest to a person defeasible on his becoming insolvent is valid. But in a 
transfer inter vivos whilst the section declares an absolute rule making the 
condition as to forfeiture on insolvency or attempted alienation void, the 
English precedents do not reprobate such a condition as per se illegal, but 
regard it as a factor in determining the validity of a transfer. Hence, if a 
property belonging to the beneficiary has been settled by him upon himself on 
condition that his interest therein is to terminate upon his bankruptcy or 
voluntary or involuntary alienation, law regards the settlement as fraudulent 
and as such void against his assignee. (^1 And the same suspicion would attach 
to a transfer made by a man in favour of his sons. So where the father 
bequeathed to his son a leasehold estate, and declared it to be “entirely free 
from any claim, charge, demand, or lien of my son^s creditors, or any or 
either of them, or of any person claiming under him (the son), either in law 
or in equity,” and the son became bankrupt soon after the father’s death, 
it was held that the assignees were entitled to the estate. The provisions 
of the Bankruptcy Act in England further render transfers invalid which are 
calculated to, and have the effect of, defeating the claims of the creditors, W 
and the same rule is now enacted by the Indian Insolvency Acts.W A provi- 
sion in a deed of partnership, that in the event of the bankruptcy or in insol- 
vency of a partner, his share in mining lease, forming part of the partnership 
property shall go over to his co-partners, is void, as being in fraud of the 
bankruptcy laws. (9) Similarly, a provision in articles of partnership, that on 
bankruptcy of a partner his share shall be taken by the solvent partners, at a 
sum to be fixed by valuation and payable by instalments in course of years is 
void.CT But where property has been settled on trust out of an annuity payable 
to a person on his own receipt, it would cease on bankruptcy of the 
annuitant.(lO) A similar view has been taken in other cases decided with 
reference to the provisions of the Bankruptcy laws. Thus, in 1858, a man, 
who was not then engaged in trade, and who owed no debts, made a voluntary 
settlement of a sum of £ 1,000. The trusts of the deed were a life-estate to 
himself determinable on bankruptcy, then a life-estate to his wife for her 
separate use, then trusts for the children of the marriage, and an ultimate 
remainder to the settler. In 1873, he, for the first time, engaged in trade. In 


(1) Graham v. Lee, 22 Beav. 388 ; Jones 
V. Wf/ 80 . 2 Keen 286. 

(2) § 312, ante, 

(3) 8. 107 (j7), Indian Succession Act (X of 
1866). 

(4) Foley v. Burnell, 1 Br. C. 0. 274, 
eiplaincd by Lord Eldon in Brandon v. 
Bobinson, 18 Ves 429 (434). 

(6) Harvey v. Palmer, 15 Jur, 982. 

(6) See Commt on s. 53, i)oet. 


(7) For Presidency towns see 11 & 12 Viet, 
o. 21. For the rest see 8. 4 (6). Provincial 
Insolvency Act (III of 1907). 

(8) Whitmore v. Mason, 31 L. J. Ch. 433, 

(9) Wilson y Greenwood, 1 Swans, 471. 

(10) Dommett v. Bedford, 3 Ves., 149. But 

otherwise for his personal support Graves v. 
Dolphin, 6 L.J. Cb.. 46 ; cf, Bex. v. Robinson^ 
Wightw., 386 ; Qodden v. Crowhurst, 11 L. 
J. (N. B.). Oh. 145. 
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1875 he was adjudioated a bankrupt The trustee in the bankruptcy having 
applied to the Oourt for an order declaring the settlement void as against the 
creditors, the Court declared the settlement-deed void, Bacon, 0. J., observing, 
that the settlement was plainly fraudulent, for the law says, that it is fraudu^ 
lent for a man so to deal with his property as to disappoint the just claims of 
his creditors. ”(0 A post nuptial settlement made by the husband of property 
to which he was entitled jure mariti^ containing a clause to the effect that his 
beneficial interest should continue only until ha should become a bankrupt, or 
assign or attempt, or affect to assign, is not by reason of the claim ipso facto 
fraudulent. On the other band, such a settlement is prima facie good, in the 
absence of proof of his indebtedness at the time, and if it is made upon suob^ 
consideration as would prevail against creditors. (2) So also where a marriage 
settlement of the settler’s own property was made on trust to pay the income to 
himself ** during his life, or till he shall become bankrupt, or shall assign, charge, 
or incumber the said income, or shall do or suffer something whereby the same, 
or some part thereof, would throw his act, default, or by operation or process 
of law, if belonging absolutely to him, become vested in or payable to some 
other person or persons and from and after the determination of the trust in 
favour of the settler, upon trust to pay the income to his wife during her life, 
it was held that the limitation over to the wife was valid in the event of an 
involuntary alienation by process of law of the income in favour of a judgment- 
creditor of the husband. So, where a testator devised an estate in favour of 
his daughter voidable in case of her bankruptcy, it was held that the daughter 
was entidod to an absolute estate, and that the condition was void for 
repugnancy. W 

413. Restriction Valid in Qualified Transfer.— -But where the 
transfer is not absolute, a proviso that a gift shall cease on the happening of a 
particular event is clearly effectual. W Thus an annuity may be given with a 
restriction against its alienation. And it has been held that a man may so settle 
bis property as to give the trustees a discretion to divide it between himself and 
his wife and children, with absolute power of selection, and to exercise this power 
even after his bankruptcy. 

414. Proviso in a Lease when Valid. — The rule here enacted 
specifies two conditions subject to which no transfer can be made, and which 
being illegal and void are ignored if they are found in any transfer. But the 
case of a lease is excepted, and the effect of which is that in a contract of lease 
the lessor may validly stipulate with the lessee, that the interest carved out by 
him in favour of the lessee is determinable upon (a) the lessee’s insolvency ; 
and (b) upon his endeavouring to transfer or dispose it of — which, in other words 
means that the tenancy is personal and liable to forfeiture upon an attempt 
being made to alien it. These conditions may be reserved by the lessor not 
only for himself but also “those claiming under him,” z.e., his heirs legal 
representatives and assigns. Where the lease contains such a covenant, it must 
be for the benefit of the lessor, that is to say, it must on breach of the condi- 
tion reserve to the lessor a right of re-entry otherwise the condition being 


(1) In re Pearson, Ex parte Stephens, 3 

Oh. D.. 307, at p. 810. 

(2) In re Holland ; Olegg v. Holland 
[1902] 2 Ch., 360 ; overruling In re Pearson. 
3 Oh. D., 307. 

(8) Deimold v. Detmold, 40 Oh. D. 685 ; 
Brandson v. Robinson, 18 Ves. 429. 

(4) In re Machu, 21 Oh. D. 838. 


(6) Hatton v. May, 3 Ch , D. 148 (166) ; 
Power V. Hague, L. R., 8 Eq , 262. 

(6) Lloyd V. Branton, 3 Mer., 108 ai7) ; 
Shee V. Hale, 13 Ves., 404 ; Power v. Hague, 
L. R., 8 Eq., 262 ; contra, however, in Day v. 
Day, 1 Drew. 569; 22 L. J. (Oh.). 878 ; Wood- 
niestonv. Walker, 2 Russ. & My., 197, 204. 

(7) Holnies v. Penny, 3 R. & J., 90. 
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subject to the general prohibition will not bo enforced. Thus, where the lessee 
stipulated that he would not transfer the land leased to him in any y7ay to any 
person adding — “ If I do so, it {i.e., the transfer) shall become void,’* it was 
held that the restriction, not being for the benefit of the lessor, since it did not 
giye the lessors a right of re-entry in case of a breach of covenant against aliena- 
tion, was void under section 10 of the Aot.(l) Again, a covenant against alie- 
nation would not cover the case of an alienation by an act of law and not 
that of the lessee, e.g., in execution of a decree.(2) 

416. Proviso in a Lease when Void. — The proviso in favour of the 
lessor or his representatives is in accordance with the established English rule 
which regards a covenant for re-entry on bankruptcy of the lessee as perfectly 
iegitimate.(31 The landlord having the jus diponendi is entitled to annex what- 
ever conditions he pleases to his grant, provided they are not illegal or unreason- 
able. And as Ashhurst, J., said : “ It is reasonable that a landlord should exercise 
his judgment with respect to the person to whom he trusts the management of 
his estate ; a covenant therefore not to assign is legal ; covenants to that ellect 
are frequently inserted in leases, ejectments are everyday brought on a breach 
of such covenant, the landlord may very well provide that the tenant shall not 
make him liable to iny risk by a voluntary assignment or by any act which obliges 
him to relinquish the possession. If it be reasonable for him to restrain the ten- 
ant from assigning, it is equally reasonable for him to guard against such an event 
as the present, because the consequence of the bankruptcy is an assignment of 
the property into other hands. Perhaps it may be necessary for the landlord to 
guard against this latter event, as there is greater danger to be apprehended by 
him in this than in the former case. Persons who are nut into possession under a 
commission are still less likely to take proper care of the land than a private 
assignee of the first tenant. A proviso for re-entry is therefore commonly 
inserted in all except building leases, and it may be enforced, without notice, as 
soon as the lessee has presented his petition. W But the right being a personal 
one against the lessee or his representatives, would not avail against the assignee, 
if the lessee became bankrupt after assignment, for the bankruptcy contemplated 
is the bankruptcy of him who has the term, and would not affect a stranger. 

In England no relief is given to the lessee himself against the forfeiture of the 
term thus occasioned, but the Court mav protect the interest of a sub-lessee 
* upon such conditions, as to execution of any deed or other document, pay- 
ment of rent, costs, expenses, damages, compensation, giving security or 
otherwise as the Court in the circumstances of each case shall think fit, but in 
no case shall any such under-lessoe be entitled to require a lease to be granted 
to him for any longer term than he had under his original sub-lease.”® The 
eame rule would, it is apprehended, hold good in this country.!^®) 


(1) Nilmaihab v. Narattaniy I. L. R., 17 
Cal., 826 ; Sonet Kooer v. JSimma^ I. L. R., 
1 Cal., 391, P. G. 

(2) Vyankatraya v. Shivrambhat,!. L. R., 
7 Bom. 256 ; Tamaya v. Timapa, I. L. R., 7 

Bom. 261. 

(3) Doe d. Hunter v. GallierSf 2T. R., 133; 
1 R. B., 445. 

(4) Doe d. Hunter V , Oalliers, T. R., 133 

<137). 

(5) Haines v. Burnett, 27 Beav., 500 (Hote 
Case); Hoigkinson v. Crowe, L. R., 19 Eq., 
591 mioing lease in which condition not 
usual ; Hyde v. Warden, 3 Ex. D., 72 (so in a 


farming lease). In England it would appear 
that such a proviso is not usually inserted in 
leases except in thoso of oertain desoriptions 
of property. 

(6) In re Oould, 13 Q. B. D., 454 ; 8. 14. 
Conveyancing Act, 1881 (44 & 45 Viot., c. 41). 

(7) Smith V. Gronow, [1891] 2 Q. B., 394. 

(8) 8. 2 (6) (i), Conveyancing Act, 1881 
(44 & 45 Vict.,o. 41). 

(9) 8. 4, Conveyancing Act, 1892 (65 & 56, 
Viet., c. 13). H ghgnU School v. Sewell, 
(1893), 2 Q. B., 264 (but the Court cannot 
raise rent). 

(10) 0/. 8. 114, post. 
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416, Id a lease of a house for a term of years, there was a oovenant by 

the lessee not to assign the premises without the consent 
oeMs" writing of the lessor, and a proviso for re-entry if (inter 

alia) the lessee, hia executors, administrators, or assigns 
should become bankrupt.” The lessee assigned the lease, with the consent of 
the lessor, and subsequently to such assignment became bankrupt. In a suit 
to enforce the oovenant for re-entry, it was held that the proviso for re-entry 
referred only to the bankruptcy of the person, who for the time being was 
possessed of the lease, and that, consequently, no forfeiture had been 
inourred.(^) In the case last cited, Wright, J., observed I am of opinion 
that the proviso refers only to the bankruptcy of the person holding the estate, 
that is, the bankruptcy of the lessee, his executors or administrators, if there 
has been no assignment, or if there has been an assignment then the bank- 
ruptcy of the assign. After the assignment by the original lessee Duncan, no 
privity of estate continued between the lessor and lessee. The only liability 
under which Duncan remained towards hia lessor, was his contractual liability 
under his express covenants. The only right of the lessor, which was endan- 
gered by the original lessee’s bankruptcy after the assignment had taken place, 
was his right to enforce against the original lessee that contractual liability ; 
and the power of re-entry in aid of that right after assignment made, appears 
to me more than the subject-matter required, and more than ought to be 
understood in the absence of any words expressing an intention to apply that 
remedy for the protection of merely personal rights against a stranger to the 
term... Suppose the original lessee assigned a part of the estate to one approved 
person, and the residue to another on the plaintiff’s construction, the bank- 
ruptcy of one of the assigns would give the lessor the right of re-entry on both 
parts of the estate. The restriction against alienation must be sufficiently 
peremptory. The words “ you are to enjoy, you and your sons, .grandsons, 
from generation to generation” do not or themselves have that effect. (3) 

417. Interest Determinable on Attempted Alienation. — The 

two conditions in favour of the lessee, when otherwise valid, would be given 
effect to only on the insolvency of the lessee, that is, as soon as he commits any 
of the acts of insolvency^^) or “ endeavours to transfer or dispose of ” his 
leasehold. Prima facie those words refer only to a voluntary transfer or dis- 
posal by the lessee excluding a transfer by operation of law, as in execution of 
a decree obtained against the lessee. But if the latter is merely a contri- 
vance resorted to by the lessee to circumvent his own covenant then the fact 
that the transfer was by act of law and not of the lessee would be probably 
regarded as immaterial. By English law, a clause in a lease is valid which 
gives a right of re-entry by the landlord in case the term bo taken in execu- 
tion and the same would appear to bo the law of this country. 

It should bo added, that a covenant against attempted alienation is not 
broken by the mere opening of negotiations with an intending purchaser, or 
inviting an appraiser to value the ostate.f^) But the making of an offer in 
breach of the covenant though it may not have been taken up would be a 

(1) Smith V. OronoiVt 2 Q. B. D., 394. ’ (5) Vyankatraya v. Shivrambhatj I. L- R., 

(2) Smith V, Oronow, 2 Q. B. D., 397. 7 Bom., 256 ; Tamaya v. Tamaya, I. Li. R., 

(3) Rajah Nursing V. Roy Koylusnath, 9 7 Bom ,261. 

M. I. A.. 65; Vinayak v. Baba, I. L. R., 13 (6l Vyankatraya v. Shivrambhat, I.L.R., 7 

Bom., (376). Bom., 256 (261). 

(4) S. 4. In Provincial Insolvency Act (Act (71 Graham v. Lee^ 23 Beav., 38S ; Jones 

III of 1907). V. Wyse, 2 Keen, 285. 

a. TP— 36 
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suffioient; breach to let in the right of re-entry, since the lessee may endeavonr 
to sell his term without finding any one willing to purchase it ; and at all 
events, an actual agreement for sale or disposal is not the sine qua non of such 
an endeavour. Where a danse in a lease forbad “ the lessee letting it to be sold, 
or attached and sold in satisfaction of judgment-debts” the court construed the 
^ords to extend as much to a passive attitude as to active assistance on the part 
of the lessee, whilst the process of execution was going on, and it therefore 
held “ that if the lessee allowed the land to be attached and sold by not taking 
measures to satisfy the judgment-debt, there would be a breach, both accord- 
ing to the letter and spirit of the proviso in the lease.”^!) 

418. The right to enforce a forfeiture on the bankruptcy of tbe lessee is 
not effected by an annulment of the bankruptcy. (2) On forfeiture of the term 
the landlord would be entitled to emblements, '2^) and removable fixtures which 
tbe outgoing tenant is only entitled to remove during tbe term, or when his pos- 
session has ceased on expiration of tbe term.f^l 

419. A lessee cannot avail himself of his own act or default to vacate a 

Who may re-enter since law permits no man to take advantage of his own 

wrong. <5) The person legally entitled to re-enter is tbe 
lessor, or his assigns, but a lessor v»^ho has parted with his reversion either abso- 
lutely or by way of mortgage with possession, (^) or whose interest has become 
merged or extinguished cannot maintain ejectment for a forfeiture. 

420. Section confined to Voluntary Alienation. — It has been 
held that, like section 10, this section i elates only to Transfer of Property by act 
of parties.(^l “ That group of sections is beaded by a portion of the Act which 
indicates chat the sections relate to transfers by act of parties.”!^) Of course, it 
being so, if^tlie property is alienated per inviium, in execution of a decree, 
the restrictive provision of this section would not apply. But, of course, it is 
always competent for the lessor to stipulate for a forfeiture even in such a case, 
and where it is so, the right of re-entry would, strictly speaking, only accrue after 
the attachment and sale had been suffered by the tenant. But the lessor may 
intervene at an earlier stage to prevent attachment, and as the attachment by 
itself can be of no use to the creditor, the debtor being already by his lease 
prevented from alienating, and as it would be necessary, even if the attachment 
were allowed to forbid the sale by a concurrent order, the attachment, which 
under these circumstances would be futile, would not be permitted. (lO) The 
stipulation for re-entry being in derogation of tbe tenant’s rights must be explicit 
and must provide for re-entry for a breach of the covenantf^l), for it cannot be 
inferred from a prohibition against alienation. f* 2) ^ prohibition generally word- 
ed against mortgage, gift, sale or otherwise, would not by itself include an alien- 


(1) Vyankatraya v. Shivramhhat, I.L.R., 7 
Bom., 256 (261, 262). 

(2) Smith V. Grononu [1892] Q. B. D., 394 
(398). 

(3) Dai, is V. Kytoji, 7 Bing., 154 ; SilocJc v. 
Farmer, 46 L. T., 404. 

(4) Pugh V. Al ton, L. R., 8 Eq., 625. 

(6) Peda v, Farr, 6 M. & S , 121. 

(6) Fend Matthew v. Smart, 12 East., 443. 

(7) Webb V. Russell, 3 T. R., 393, see B, 
111 and Comm, tboreon. 

(8) In the matter of the West Hopetovm 
Tea Co., Ld., I. L. R., 12 AIL, 192 (197). 


(9) lb., per Edge, 0. J , at p. 197. See 
also Vynnkairnya v. Shivrambhat, I.L R., 7 
Bom., 256; Tamaya v. Timnpa, I. L. R., 
7 Bom., 262 ; Subbaraya v. Krishna, I. L. R., 

6 Mad , 169 ; Nilmadhabv.Narattam, 

17 Cal.. 826. 

(10) Vyankatraya v, Shivrambhat, I. L. R., 

7 Bom., 256, followed in Tamaya v, Timapa, 
ib., p. 262. 

(11) Doe d. Wilson v. Phillips, 2 Bing., 13 ; 
Doe d, Darke v. Bouditch, 8 Q. B. D., 973. 

(12) Tamaya v. Ttmapa, I. L. B., 7 Bom.» 
262. 
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ation by act of law, since the words “or otherwise,** could not go beyond being 
confined to some act of the lessee ejusdem generis with those expressly men- 
tioned.!^) In the absence of such a proviso, the lessor would appear to have no 
remedy but to restrain the alienation by injunction, and when this is impossible, 
as where the alienation has been completed, he has then no remedy but in 
damages. Even where there is a stipulation against such an alienation, the 
lessor can only obtain damages for breach of the covenant.!^) 

421. Hindu Law otherwise.— The general principle of this section 
does not apply to Hindus, for Hindu law regards a devise to a person unborn as 
invalid. There is, however, no rule that the first recipient must take all the 
interest possessed by the testator, for limited interests are common enough. 
But the rule is that if a Hindu donor wishes to confer an estate of inheritance, 
it must be such as is known to the Hindu law, which an English estate tail is 
not. And the rule relating to tbo defeasance of a prior absolute interest by a 
subsequent event, is subject to two important conditions, first, that the event 
must happen, if at all, immediately on the close of a life in being at the time of the 
gift ; and, secondly, that a defeasance by way of gift over must be in favour 
of somebody in existence at the time of the gift.f^l In this view of the law, 
Hindu law does not favour a contingent remainder. Now, since a disposi- 
tion in favour of an unborn person cannot bo created under Hindu law, the 
same result cannot be attained by means of trustees. For although trusts are 
permissible, still a man cannot be allowed to do by indirect moans what is for- 
bidden to be done directly, and hence, if beneficiary estates are created under 
the guise of an unnecessary trust of inheritance, the trust can only be sustained 
to the extent and for the purpose of giving effect to those beneficiary interests, 
which the law recognizes, and therefore, after the determination of those 
interests, the beneficial interest in the residue of the property remains in the 
person who but for the will, would lawfully have been entitled thereto.!®) The 
rule of Hindu law against the making of a gift either by act inter vivos or by 
will, in favour of a person not in existence at the time when the gift is made, 
or at the death of the testator, as the case may be, extends equally to transfers 
for consideration. So a covenant which would not necessarily vest the future 
interest contemplated to result from the covenant, in a person in existence at 
the time of the covenant would bo void for remoteness. 


(1) Tamayav. Timapa, I. L. R., 7 13om.. 
264 ; Subharaya y. Krishna, 1. L- R., 6 Mad., 
169 Q64) ; citing Davis v. Kyton, 7 Bing., 
164 ; Weatherall v. Qteriny, 12 Ves., 504 ; fyoe 
V. Carter, 8 T. R.. 67. 

(2) Tamaija v. Timapa, I. L. R., 7 Bom., 
262. 

(3) Sonrjeemonoy v Dcnobnndhoo Mullick, 
9 M. T. A., 123 ; aftirmed in Knstoromoniy, 
Norendro, I. L. R , 16 Cal., 383 (392). P. C. ; 
Rainaswaviy y, Chinnan,!* L R., 24 Mad., 
477(469). 

(4) Tagore v. Togorc, 9 B. L. R . 377, P. 
C., affirmed in Kristoromoni v. Nmendro, I. 
L. R., 16 Cal., 383 (392), P. C. To the same 
effect Bhoobun v. Hurrish Ghunder, I. L. R., 
4 Cal.. 23. P. 0. 

(5) Tagore y. Tagore, 9 B.L.R., 377 (401), 

P. 0. 

(6) Tagore v. Tagore, 9 B. L. R., 377 (402), 


P. C. But trusts are not reprobated in Hindu 
law u5. p. 401). A familiar example of an 
implied trust is a 6<’7mmi-purohase or a provi- 
sion for chanty or for other beneffiuent ob- 
jects Gnpvekrist v. Gunga^)ersad, 6 M. I. A., 
53, Similarly Hindu law recognizes the 
exeroi.se of “powers” over definite objeota as 
distinct from the ownership in them e.g., 
power of management or to adopt in the case 
of a Hindu widow, which, as regards the 
property of her husband, is simply the power 
to appoint the person to succeed him in the 
event of his not having a son. Javerbai v. 
Kahlihai, I. Li R., 16 Bom., 326 ; O.A., I.L, 
R., 16 Bom., 492 (498). But such powers do 
not possess all the characteristics of the term 
as used in English law. and in that sense the 
term as applied to Hindu wills is a misnomer. 
Bai Motivahu v. Bai Mamiihai, I. L. R., 21 
Bom., 709. P. 0. 
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13 . Where, on a transfer of property, an interest therein 
Transfer for be- Created for the benefit of a person not in exist- 
neflt of anborn per- ence at the date of the transfer, subject to a 
prior interest created by the same transfer, the 
interest created for the benefit of such person shall not take 
effect, unless it extends to the whole of the remaining interest 
of the transferrer in the property. 

Illustration^ 

A transfers property of which ho is the owner to B, in trust for A and his intended wife 
successively for their lives, and after the death of the survivor, for the eldest son of the inten- 
ded marriage for life, and after his death for A*s second son. The interest so created for the 
benefit of the eldest son does not take effect, because it does not extend to the whole of A^s 
remaining interest in the property. 

422. Analogous Law, — The principle of this section is the same as 
of section 100 of the Indian Succession Act, which applies equally to Hindus 
It runs thus : — 

“ 110. Where a bequest is made to a person not in existence at the time of the testator’s 
death, subject to a prior bequest contained in the will, the later 
Tt bequest shall be void unless it comprises tho whole of the remaining 
testator’s sub- interest of the testator in tho thing bequestod. 

ject to prior becniest 

Illustrations. 

(a) Property is bequeathed to A for his life, and after his death to his eldest son for life, 

and after the death of the latter to his eldest son. At tho timo of tho testator’s death, ..4 has 
no son. Hero tho bequest to A’s eldest son is bequest to a person not in existence at the testa- 
tor’s death. It is not a bequest of the whole interest that remains to the testator. The 

bequest to A's oldest son for his life is void. 

(b) A fund is bequeathed to A for his life, and after his death to bis daughters. A 

survives tho testator. A has dauohtors, some of whom were not inexistence at the testator’s 

death. The bequest to .I’s daughters, comprises the waole interest that remains to the 
testator in the thing bequeathed. The bequest to A's daughters is valid, 

(r) A fund is bequeathed to A for his life, and after his death to his daughters, with a 
direction that, if any of them marries, under the age of eighteen, her portion shall be settled, 
so that it may belong to herself for life, and may be divisible among her children af&er her 
death. A has no daughters living at tho time of the testator’s death, but has daughters born 
afterwards who survive him. Here tho direction for a settlement has the effect, in the ease 
of each daughter who marries under cigh^een, of substituting, for the absolute bequest to her, 
a bequest to her merely for her life; that is to say, a bequest to a person not in existence at 
tho lime of the testator’s death of soraothiog which is less than tho whole interest that 
remains to the testator in the thing bequeathed. The direction to settle tho fund is void. 

(d) A bequeaths a sum of money to B for life, and directs that, upon the death of D, 
the fund shall be settled upon his daughters, so that the portion of each daughter may belong 
to hcr^olf for life and may be divided among her children after her death. B has no daughter 
living at tho time of the testator’s death. In this case the only bequest to the daughters of 
B ip contained in the direction to settle tho fund, and this direction amounts to a bpquest, 
to persons not yet born, of a life-interest in the fund, that is to say, of something which is 
less than the whole interest that remains to the testator in the thing bequeathed. The direc- 
tion to settle the fund upon the daughters of B is void.” 

Tho rule laid down in this and the next section applies to moveable as well 
as immoveable property.^^l The principle here enunciated is in entire harmony 
with the English law, which recognizes tho same rule.(2) (§ 330). 


(1) Cowasji V. liusiomji, I. L.R., 20 Bom., Brun^lnell v. Elwes. 1 East., 452 ; Whitby v, 

511. Mitchell, 44 Oh. D., 86. 

(2) Hay v. Earl of Coventry, 3 T. R., 86 ; 
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423. Principle. — Tbe principle underlying this section is not to be con- 
founded with that embodied in the following section. (0 The rule here laid down 
was expressed in the old legal language, that you could not limit a possibility 
upon a possibility. But what does that mean ? It means that there might never 
be such a person as an unborn person who was to take for life. That was an 
obvious contingency. Besides there was another contingency. There might 
never be issue of that person. Therefore, there was a double contingency or a 
double possibility. Thus, in the illustration the transfer in favour of A's eldest 
son is a contingency, for A might never have a son. And his bequest for his 
second son is equally a contingency, for his second son may not be born at all, 
and if born may predecease his first son. A transfer of such a character is opposed 
to public policy since it is made in favour of remote possibilities — it may be to 
the prejudice of near relations. The rule is a very old one, and has originated 
out of the feudal system. (‘^) This rule against remoteness was at one time 
supposed to have been abrogated or superseded bv the rule against prepetuities, 
but it is by no means so, for the old rule against a possibility on a possibility, 
applicable to legal limitations of real estate, namely, that, although an estate 
may be limited to an unborn person for his life, yet a remainder cannot be 
limited to the children of that unborn person, as purchasers, is still existing, 
and has not been abrogated by the more modern rule against perpetuities, 
which prohibits property being tied up for a longer period than a life or lives 
in being and twenty-one years afterwards, with the addition of the period of 
an actually existing gestation -the two rules being indenendent and co-exist- 
ing. (3) 

This section read with sections 20 and 30 of the Act makes it clear that if 
a condition subsequent is inoperative, the prior disposition is not affected 
thereby. (^1 Again, vested interest does not imply immediate enjoyment. (5) This 
section does not apply to cases where a grant is made to living persons 
successively and subject to other restrictions. 

424. Future Estates : Vested and Contingent Remainders. — 
The evolution of the rule here laid down, out of the bewildering maze of real 
property law is the result of a series of logical deductions, a knowledge of which 
is as necessary to those who would appreciate the working of the rule, as to 
those we may not be satisfied with the dry dogmas of the Indian Jurisprudence. 
For the intelligible appreciation of the full breadth of the principle, it is, 
however, now necessary to introduce into the discussion certain terms. Hither- 
to the discussion has been confined to grants with present possession, or to 
grants to commence in possession at a future time. The present section 
assumes a grant to commence in interest at a future time, or in other words, 
it relates to future estates of which there are two kinds : (i) a contingent 
remainder, and (ii) an executory interest. The former may bo created by any 
mode of conveyance, but the latter can arise only by the instrumentality of a 
will, or under the Statute of Uses, and which therefore need not be hero con- 
sidered. The subject of contingent remainders, has been dealt with in the Act, 
and should now be defined. If a grant is made to A for his life, and after his 
death to B for his life, and after his death to G for his life, and so on, the 
estates of B and G are intended to bo as immediately and effectually vested as 


(1) In re Frost ; Frost v. Frost, 63 Oh. D., 
246 (251, 262). 

(2) Per Lopes, L. J., in Whitby'^, Mitchell, 
44 Ch. D., 66 (93). 


(3) Whithy v. Mitchell, 44 Ch. D., 86 (90). 

(4) See 8. 30, pos^ 

(6) S. 20. 
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tho estate of A, so that B would take oa determination of the estate of A, 
and C would take on determination of the two prior estates. The future estates 
created in favour of B and G are then spoken of as vested remainders, and their 
characteristic is that they are always ready to come into possession the 
moment the prior estate is determined. The gift is immediate, but its enjoyment 
may be postponed till determination of the prior estate. As contra-distinguish- 
ed from such an estate the contingent remainder is not ready from its com- 
mencement to its end, to come into possession at any moment when the prior 
estate may happen to d 0 tarinine.(^) As an example, suppose that a gift is made 
to -4, a bachelor, for his life, and after tho determination of that estate by 
forfeiture or otherwise in his lifetime, to B and his heirs during the life- 
time of 4, and after tho decease of A to the eldest son of A and the heirs of 
his body. Here B's estate is again a vested remainder, but the estate to 
A's eldest son is a contingent remainder, for while B's estate ready to come 
into possession whenever A's estate may happen to determine, the estate tail to 
the eldest son of /J is contingent, since A being a bachelor may never marry, 
or may never have a son to take possession on determination of tho estates of 
A and B. But should A marry and have a son, the contingent estate would 
then immediately become vested, for then tho estate is ready to come into 
possession on determination of the prior estate. 

426. The principal rule for the creation of a contingent remainder is that 
feudal possession must never be without an owner. Ancient law regarded 
livery of seisin or the change of possession as the only mode of tran8fer,(2) 
but for which there could be no valid transfer, flence if tho transfer was 
unaccompanied by possession, it remained for ever with the grantor. As a 
logical consequence of this view a feoffment to A to hold from to-morrow would 
be absolutely void. “ For it is an ancient rule of the Common Law that no 
estate of freehold can be created to commence in future, but it ought to take 
effect presently either in nossession or remainder: because at Common Liw no 
free-hold in lands could pass without livery of seisin ; which must operate either 
immediately, or not at all,”(‘^) Accordingly, in a feoffment to A for life, and 
after his decease and one day to B, tho grant to B is void, for if otherwise, the 
feudal possession would have been for a day without any owner. This is express- 
ed in the language of law that every remainder of free-hold must have a particular 
estate of freehold to support it. And as a corollary to the rule Lord Coke 
laid down that tho event on which a remainder is to depend must be a common 
possibility, and not a double possibility or a possibility on a possibility which 
the law will not tolerate. ^^*1 Accordingly, it was laid down that an estate 
given to an unborn person for life cannot be followed by an estate to any child 
of such unborn person, and that if such a limitation be made the estate given 
to the child of the unborn person is void.W This rule was sometimes 

(1) S. 20. thoriby of logic — Potentuv eat duple.7:, rcmota 

(2) To preserve contingent remainders, it et proDinqua’, et potentia remotissima ct vana 

is necessary to have trustees appointed, in eat qiioenuyiquamvenit in acliim Pos^iihxlxly 

whom there is vested an estate in remainder isof two kinds, remote and ncir; and that pos- 

for tho life of the tenant for life, to com- sibility is most remote and vain which never 

mence when the particular estate determines ; comes into action.’* The rule was continually 
2 Black. Comm.. 171. declined in force, and Lord St. Leonards said 

(3) 9 Bhick. Oomm., 166. that it had been exploded — Cole v. Sewell, 

(4) 5 Rep., 94 ; 2 Bla^-k. Comm., 165. 6 Tr Eq., R., 66 ; affirmed in Cole v. Sewell, 

(.5) 2 Rep., 519; 10 Rep., 506. The doc- 2 H L. 0., 186 (226), conaidered on point as 

trine was said to be the outcome of the sebo- to remoteness in Abbiss v. Burney, 17 Oh. D., 

lastic logic and was said to be baaed on the au- 2 17. In rc Frost, 43 Oh. D., 246 ; Whitley v. 
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attributed to the general policy of the law against double possibilties, and some- 
times to the rule against perpetuities to be presently discussed (§ 430). 


426. Apart from its historical association, the present section is a clear 
Exception exposition of the rule which, though of ancient origin, has 

had to fight its way on the one hand through the logo- 
machies of scholastic logic, and on the other, through a long succession of legal 
controversies. In England, the rule is, however, subject to a qualification in 
favour of a gift by will which has been extended by the Act even to dispositions 
inter vivos. In the case of a gift hy will to the unborn person of some living 
person for his life, and after the decease of such unborn person, to his sons in tail, 
the courts of law have tried to meet the wishes of the testator as far as possible. 
And accordingly without making the whole disposition void, they disregard the 
invalid clause, justifying their interference on the ground that the testator 
would have done the same if he had known the law.(*) This view of the law 
having been, as remarked before, extended by the Act even to dispositions 
inter vivos, it follows that the prior disposition is not affected by the failure of 
the ulterior disposition. Another exception of wl)ich the section takes no 
note, is founded in English law on the view it takes of leasehold property, 
which being classed as chattel, is out of reach of the rule, and future interest 
therein created, were therefore considered in the light of mere contracts by the 
ancient law, to bo executed either now or hereafter, as the contracting parties 
should agree. As no such distinction is recognized by the Act, it would 
appear to follow that the rule would equally hold good here in the case of all 
property, whether free-hold or leasehold. 


The section again would not anply to successive interests limited by time 
or otherwise and created in favour of several persons living at the time of the 
grant. (4) 


14. No transfer of property can operate to create an 
Rule against interest which is to take eflect after the life- 

perpetuity. time of One or more persons living at the date 

of such transfer and the minority of some person who shall be in 
existence at the expiration of that period, and to whom, if he 
attains full age, the interest created is to belong. 

427. Analogous Law. — It would have been w^ell if this section had 
been illustrated as the corresponding section 101 of the Indian Succession 
Act, (^1 which is as follows : — 


Mitchell, D., 85, as to “survivor or 

survivors ” iu hi re Palmer' a Settlement 
Trusts, L. R., 10 Eq.. 325. But while the 
reason has been abandoned the same rules 
have remained in force. It may be noted 
that contingent remainders were abolished 
by Stat. 7 & 8 Viet., c. 76, S. S. but where re- 
vived in the following year by 8 & 9 Viot., 
0. 106, 8. 1. 

(1) Bay V. Karl of Coventry, 3 T. R., 86 ; 
Bri 4 ^eneUv. Elwes, I East., 452. In Whitley 
V. Mitchell, Cotton, L. J., clearly intimated 
as his opinion that the rule as to possibility 


on a possibility has in no way been super- 
seded by the more modern rule against 
perpetuities. 44 Ch. D., 85 (90). Even Lord 
St. Leonards said in Monypenny v. Daring, 
2 DeM. A G., 145 (170), that the rule was too 
well settled to be broken in upon. 

(2) 1 Jarm, Wills (5th Bd.), 267; Hampton 
V. Holman. 6 Ch. D., 183 ; cf, S. 30, post. 

(3) S. 30, post. 

(4) Raym , 151 ; 2 Blaek. Comm. 165; 
Wills. P. P. (I5th Ed.), 349. 350. 

(5) Act X of 1865. 



288 


TRANSFER OF PROPERTY. 


[8. It. 


" 101. No bequest is valid whereby the vesting of the thing bequeathed may be delayed 
beyond the lifetime of one or more persons, living at the testator’s 
petuity decease, and the minority of some persons, who shall be in existence 

at the expiration of that period, and to whom, if he attains full age, 
the thing bequeathed is to belong. 


» Illustrations » 

(a) A fund is bequeathed to A for his life ; and after his death to B for his life ; and 
after B*s death to suoh of the eons of B as shall first attain the age of 25. A and B survive 
the testator. Here the son of B who shall first attain the ago of 25, may be a son born 
after the death of the testator ; ‘such son may not attain 25 until more than 18 years have 
elapsed from the death of the longer liver of A and B; and the vesting of the fund may thus 
be delayed beyond the lifetime of A and B, and the minority of the sons of B, The bequest 
after B's death is void. 

(b) A fund is bequeathed to A for his life and after his death to B for his life, and 
after B\s death to such of B's sons as shall first attain the age of 25. B dies in the lifetime 
of the testator, leaving one or more sons. In this case the sons of B are persons living at 
the time of the testator’s decease, and the time when either of them will attain 25 necessarily 
falls within his own lifetime. The bequest is valid. 

(c) A fund is bequeathed to A for his life, and after his death to B for his life, with 
a direction that after B's death it shall be divided amongst such of B's children as shall 
attain the age of 18 ; but that, if no child of B shall attain that age, the fund shall go to 
C. Here the time for the division of the fund must arrive at the latest at the expiration of 
18 years from the death of B, a person living at the testator’s decease. All the bequests are 
valid. 

id) A fund is bequeathed to trustees for the benefit of the testator’s daughters with a 
direction that, if any of them marry under age, her share of the fund shall be settled so as to 
devolve after her death upon such of her children as shall attain the age of 18. Any daugh- 
ter of the testator to whom the direction applies must be in existence at his decease, and any 
portion of the fund which may eventually be settled as directed must vest not later than 18 
years from the death of the daughters whose share it was. All these provisions are valid.” 
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428. . The rule here set out is borrowed from the English law, where it has 
been recognized from very early times. After property 
in future estates had begun to he recognized, and the limita- 
tion of estates in remainder to unborn children, as well ae 
the creation of future estates by way of shifting use and executory devise began 
to be permitted, it was felt that unless some rules restraining the creation of 
such estates were devised, property may by a single transfer be tied up in 
perpetuity. “ In the case of future estates to arise by way of shifting use and 
executory devise, these due bounds were gradually settled by successive deci- 
sions. Such estates were allowed to take effect at first, within the compass of 
an existing life,!^) then within a reasonable time after. 13) This reasonable time 
after an existing life was next extended to the period of the minority of an 
infant actually entitled under the instrument, by which the executory estate 
was conferred. It was then held that any number of existing lives might be 
taken. (5) Finally it was settled that the time allowed after the duration of 
existing lives should be a term of twenty-one years, independently of the minor- 
ity of any person, whether entitled or not, with the possible addition of the 
period of gestation, but only where the gestation actually existed. 1®) 

In England, a grant infected with the vice of its possibly exceeding the 
prescribed limit, is absolutely void, even though the actual event happen within 


(1) 1 Kep.. 84n, 8Pa, 1316. 

(2) Howard v. Duke of Norfolk, 2 Swanst., 
454. 

(3) Marks v. Marks, 10 Madd.. 419. 

(4; Stephens v. Stephens, I DeG. & J , 62. 


(5) Thelluson v. Woodford, 4 Vea., 227 ; 

11 Vea , 112. • 

(6) Will’s R. P. (I8th Ed.), 379., 380; 
citing Cadell v. Palmer, 7 Bingh. (N. 8.), 
202 . 
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the prescribed period. But an exception is made if it was immediately preceded 
by. or be in defeasance of an estate tail, in which case since the tenant in tail 
may bar the entail, the remoteness of the event does not affect its validity. ^1) 

And even where the disposition is invalid as offending against the rule, it 
cannot be ignored for the purpose of construction. Of course, the disposition 
itself would fail if it errs against the rule, but being a part of the grant it must 
be read as a part of the context for all purposes of construction, and as if no 
such rule had been established.CS) In India a disposition offending against the 
rule is alone out out, the rest of the disposition being still hold valid. Hence 
if a testator directs accumulation of his estate for two separate periods, one of 
which is good, and the other offends against the rule, the direction is good so far 
as the first period is concerned. Specific trusts of estates good in themselves are 
not invalidated by a subsequent disposal of the residue. W 

The last section deals with the rule as to “ a possibility upon a nossibility ** 

a more ancient rule than the one against perpetuities to be presently discussed. 
The two rules are cognate, but otherwise quite distinct, neither having superseded 
nor abrogated the other. (5) Being independant and co-existing rules they have 
been rightly so treated in the Act. 

The rule applies equally to legal contingent remainders as well as to equit- 
able limitations. 


429. In England the rule extends to personal property as well, for if it were 
Applies to move- otherwise trusts of indefinite duration might have engendered 
ables. the same mischief which the rule is designed to guard 

against. (7) The rule has been also extended here equally 
to moveable property. (8) But, of course, it can have no application to personal 
contracts.(9) A covenant therefore to do any act, as for example, to pay money, 
cannot be avoided by reason that the time of performance may not arise within 
the period allowed by the rule.(lO) It would, however, be otherwise, if the con- 
tract created an equitable interest in property.di) As a contract for the sale of 
lands or for pre-emption does not create such an interest, it would nob be void 
as opposed to the rule, although there may be cases in which it may be void 
for remoteness. 


430. The rule does not, however, extend as such to Hindus 436-440) 
But not to HinduB. Mahomedans (§ 441), but it extends to the ArmenianadS) 

Ac. and Parsis who are governed by the general principles of 

E nglish law,^^^ ) thoug h in ap plying the English law regard 


(1) Lewis on Perpetuity, 669 ; Morse v. 
horde Ormonde, 1 Ru.ss., 382 ; Egertomv. Lord 
Brownlow, 4 H. L. 0., 1 ; Cole v. Sewell, 2 H. 
L. C., 18 ; Heasman v. Pearse, L. R., 7 Oh., 
275, overruling Bcasman v. Pearse, L. R., 
11 Eq., 522. 

(2) James, L J., in Heasmayiw. Pearse, L. 
R., 7 Oh., 275 (283). The Law of Perpetuities 
has been historically treated in notes to 
Cadell V. Palmer, W. & T. L. 0. (3rd Ed.), 
470 ei seq. ; 1 Jarm. Wills (4th Ed.), 258 ; 
App. A, 3 Davidson ; Pre. Oon. (3rd Ed.), 
pp. 336, 338; 6 L. Q. R., 410, Gray. Rule 
against Porpotuities (Boston, 1886), 135; 
Lewis on Perpetuities, 408. 

(3) S. 30, post. • 

(4) Keller Mohan Gunga, 4 0. W. N., 
871, note^ 

(5) Butler’s note to Fearne (10th Ed.). 

G. TP— 37 


565n. 

(6) Tn rc Ashjh-id \ 1906J. 1 Oh., 535. 

(7) Cf, Will., R P. (18th Ed.), 379, 380* 
Will, P. P. (inth Ed.), 350; Acoumulations 
Act, 1892 (65 & 56 Viet., c. 68). 

(8) Cowasji V. Rustomji, I. L. R., 20 Bom. 
511. 


(9) norlands v. Steel Dro. (t Co., flOOll 1 
Oh., 279. 

State for Lidia, 

10 H. L. C., 367. 

(11) London and South Western Railway y. 
Gomm, 20 Oh. D., 562. 

(12) Ramaswamp y, Chinnan, I. L. R., 24 
Mad., 449 (467, 469). 

(13) Colqan v. Admmistrator-GeneraL I.I . 

R.. 15 Mad., 424. 

(14) Limjiy, Bapaji^ I. L. R., 11 Bom., 
441 (447) ; following Yapeheah v. Ong Cheng, 
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must be bad to what are its general equitable provisiQns and what are rules 
which owe tlieir origin to the peculiarity of the feudal tenure. 

Another exception is made in favour of a gift to charitable uses, a subject 
which will have to be separately dealt with elsewhere.l^) 

A gift of a residue to a class, with the period of distribution postponed, is 
valid.(3) 

431. Principle. — The rule against perpetuities is a comparatively 

modern development of the ancient rule of English law that one of the inseparable 
incidents of property is the right of alienation by appropriate assurances. The 
rule is one of public policy. “ The necessity of imposing some restraint on the 
power of postponing the acquisition of the absolute interest in, or dominion over 
property, will be obvious if we consider, for a moment, what would be the state 
of a community in which a considerable proportion of the land and capital was 
locked up. The free and active circulation of property, which is one of the 
springs as well as the consequences of commerce, would be obstructed ; the im- 
provement of land checked ; its acquisition rendered difficult ; the capital of 
country withdrawn from trade ; and the incentives to exertion in every branch 
of industry diminished. Indeed, such a state of things would be utterly incon- 
sistent with national prosperity ; and those restrictions whicli were intended by 
the donors to guard the objects of their bounty against the effects of their own 
improvidence, or originated in more exceptional motives, would be baneful to 
all.’dS) The rules against perpetuities, while they are efficient for the purpose 
of preserving and guaranteeing the free circulation of property to the utmost 
reasonable extent, yet afford ample scope for that attention to personal and 
family exigencies, which it is neither the policy of the laws, nor the interest of 
society, entirely to overlook. ”(^) “ A perpetuity is a limitation, tending to 

take the subject out of commerce, for a longer period than a life or lives in be- 
ing, and twenty-one (in India eighteen) (f) years beyond, and in the case of a 
posthumous child, a few months more allowing for the term of gestation. "(8) 
“ A perpetuity,'’ said Lord Guildford, is a thing odious in law, and destructive 
to the common wealth : it wmuld put a stop to commerce, and prevent the 
circulation of the riches of the kingdom ; and therefore is not to be countenanced 
in equity.” 

432. The rule of law as to remoteness— which allows absolute owner- 
ship to be suspended for a life or lives in being and twenty-one years afterwards, 
and treats a child en ventre sa mere as a life in being — is not infringed by tlie 
fact that when the instrument limiting the estates comes into operation (in the 
case of a will the devisor’s death) the first life-tenant is en ventre sa mere ; but 
on his subsequent birth alive the law applies to the doctrine of relation back 
and treats the child as having been born alive at the time when the instrument 

li. R., 6 P. C., 381 ; Fatma v. Tlte Advocate- (4) In re Oliver's Settlonent [1905J, 1 Ch., 
General, l.Jj. "R., Boin., 42; Fardunjiv, 191 (19G). 

I. L. K., 22 Bom., 355 (368). (5) Jarman on Wills (4th Kd.), pp, 250, 

(1) MiftLihai V. rjimji, I. L. R., 5 Bom., 251. 

506 ; C. A., I. L. R., 6 Bom., 151 ; Fardunji (6) Lewis on Perpetuity, Introdn. ; Spencer 

V. Mithibai, 1. L R., 22 Bom., 355. [The rule v. Dn/,e of Marlborough, 1 Eden, 404 ; In re 

in Shelley’s caye is, for example, inapplicable Olivet 's Settlement [1905], 1 Ch., 191 (196). 

to Parsis. Cowasji v. Rustomji, I. L. R., 5 (7) 8. 3, Indian Majority Act (IX of 1875). 

Bom., 506.] The period of gestation is also included if 

(2) S. 17, posl. gestation exist ; Cadell v. Palmer, 7 Bingh. 

(3) Maseyk v. Fergnason, I. L. R,, 4 Cal., (N. S.), 202. 

304, 0. 670. (8) Lewis on Perpetuity, Chap. 12, 
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oame into operation, whether the application of the doctrine is for the benefit of 
the child, or immaterial to him, or to his actual disadvantage.(^) 

433. Distinctioii between ss. 13 and 14. — The principle under- 
lying these sections is not to fetter the creation of absolute estates by 
provisos and restrictions. By the last section, the transferrer is not permitted 
to transfer any but an absolute estate, his whole and entire interest in the 
property in favour of an unborn person, when the transfer in favour of him is 
to take effect after the determination of the prior interest created by the same 
transfer. Cinder this section the trajisfer itself whether of whole or of limited 
interest cannot be created so as to last for one or more existing lives plus 18 years 
(and the period of gestation in case of a possible issue). Section 13 enacts in 
favour of an absolute transfer after a period, and section 14 enacts against 
transfers in perpetuity. Such transfers cannot be made without the intervention 
of trusts. 12) 

434. The rule enunciated in this section may be illustrated by one or 
two examples. A makes the gift of certain property to 
IHuatration. a person living, with remainder to C on his attaining his 

18th year. The gift is valid. But it would be invalid if 
the remainder was given to C on his attaining bis 19th year. So where a 
Hindu testator bequeathed his property in trust for his great grandsons on 
attaining their majority, and in the event of his having no great grandsons to 
his daughter’s sons wlien they come of age, the bequest was held to be void.(3) 
So also a wakf wlieroby the testatrix dedicated her property for the perpetual 
lighting and maintenance of lier Inisband’s tomb was declared to be void as 
offending against the rule as to perpetuities. A gift to the first son of 4, a 
bachelor, who shall attain the age of 19 years is void for remoteness. “ In 
the case of an executory gift by will, however, the time within which the estate 
given must arise, is computed from the death of the testator, to whom know- 
ledge of the circumstances then existing is imputed. 8o that a gift, which 
would have been void, if the testator had died immediately after making his 
will, may be valid at his death.” Thus, in the above example, if the gift were 
made by will, and A were to die before the testator, leaving a son, it would be 
valid ; for the person to take would have been ascertained at the testator’s 
death, and the estate given to him must in such case necessarily arise within 
a life in being, namely, his own. And the gift would also bo valid, if a son of 
A had attained 19 years before the testator’s death, though A survived the 
testator. 

435. A testatrix devised real estate to trustees upon trust to pay the 
income to M during her life, and after her death to stand possessed of the real 
estate upon trust for the second and every younger son of M born or to bo 
born, successively, with remainder, after the death of each such son, upon 
trust for his first and otlier sons successively in tail-male. The testatrix died 
in October, 1880, at which date she had (a) a son, who died in 1877, (6) a son 
who was disqualified by the will from taking under the limitations, and she was 


(1) Moore V. Wingfield [1903] , 1 K. B., 874, 
O. A., [1903], 2 Oh., 211. 

(2) Per Peacock, C. J., in Kimora A*iima 
V, Kumarat 2 B. L. R., (0*0.), at p. 36. 

(3) Jirajanath v. Anandamayi, 8 B. L. R., 
208. 

(4) Kaleloola v. NaseenideeUt I. L. R., 18 


Mad., 201. 

(6) Netnimn v. Neuman, 10 Sim., 51 ; 
Gnfiilh V Blunt, 4 Bcav., 248. 

(6) Wills, R. P. (19th Ed.). 380, 381 note ; 
1 Jarm. Wills (5th Ed), 216; Picken v. Mai- 
thcivs, 10 Ch. £)., 264, 
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pregnant of (c) a third son, S, who was born in February, 1881, it was held 
that the limitations did not transgress the rule against remoteness, that the 
SODS of S took valid estates in taihmale in remainder, and that it was im- 
material that it was disadvantageous to S to apply the doctrine of relation back 
of his birth to the date of the death of the testatrix, and thus prevent him from 
taking a larger estate than an estate for life.(i) Although the expression born 
in a donor’s lifetime” is usually held to include a child en ventre sa mere at the 
date of hie death, particularly in cases which raise the question whether 
limitations are void for perpetuity, W still where the donor refers to a person 
“ born in my lifetime” the same latitude of construction cannot be permitted. 
A testator devised freehold estate to uses in strict settlement, but he directed 
by a codicil that no devisee should have a vested interest therein or be entitled 
to possession thereof until the attainment of twenty-four years. It was held 
that the effect of the codicil was to make the limitations of the will executory 
devises, and consequently that they were void for remoteness, and there was 
an intestacy. 

436. Hindu Law and PeiT>etuities. — This rule does not apply to 
Hindus but Hindu Jaw is circumscribed by greater restrictions. (^) A Hindu 
cannot by a will or gift divert succession permanently. (5) As tlieir Lordships 
of the Privy Council observed!®) : “ The power of parting with property once 

acquired so as to confer the same property upon another, must take place either 
by inheritance or transfer, each according to law. Inheritance does not 
depend upon the will of the individual owner, transfer does. Inheritance is a 
rule laid down (or, in the case of custom, recognized) by the estate, not merely 
for the benefit of individuals, but for reasons of public policy. It follows 
directly from this that a private individual who attempts by gift or will to make 
property inheritable otherwise than the law directs, is assuming to legislate, 
and that the gift must fail, and the inheritance takes place as the law directs. 
This was well expressed by Lord Justice Turner in Soorjeemoney Dossee v. 
Venobundo Mullick:^^) ‘A man cannot create a new form of estate, or alter 
the line of succession allowed by law, for the purpose of carrying out his own 
wishes or policy.’ ... It follows that all estates of inheritance created 
by gift or will, so far as they are inconsistent with the general law of inherit- 
ance, are void as such, and that by Hindu law no person can succeed thereunder 
as heir to estates described in the terms, which in English law would designate 
estates tail.” Under Hindu law, any provision for perpetual descent and for 
restraining alienation, whether for spiritual or secular purpose is void, (9) but 
not so as to invalidate subsequent trusts of the will, if these are valid accord- 
ing to law. (10) A Hindu cannot by a will institute a course of succession 
unknown to the Hindu law ; and in conferring successive estates, the rule is 
that an estate of inheritance must be such a one as is known to Hindu law 

(1) Moores, Wingfield [1903], IK.B., 874 (5) Mayne’s Hindu Law, § 286. 

O. A. [1903], 2 Ch., 411. ' (6) Tagore v. Tagore, 9 377 (394), 

(2) Lnnp V. Blackall, 7 T. R., 100 ; In re P.C. 

Wilmer's Trusts [1903]. 2 Ch., 411; Villar (7) Domat, 2413. 

V. Qilbey [1905], 2 Ch., 301 (305). (8) 6 M. I. A., 565 ; 4 W. R., 114, P.C. 

(3) In re Wrightson [1904] , 2 Ch., 96 ; In (These words are not to bo found in this judg- 
re Lechnwrc and Lloijds, 18 Ch. D., 524; ment.) 

Miles V. Jarvis, 24 Ch. D., 633; Dean v (9) Mayne’s Hindu Law (6th Ed.), § 396; 
Dean [1891], 3 Ch., 150. Anantha v, Nagamuthu, I.L.R., 4 Mad., 200. 

(4) Tagore v. Tagore, 4 B.L.R., (O. C.) (10) Kally Prosonna v. Qopee, 7 G.L.R., 

167; Goburdhan v. Shavi Chand. Bourke 241; Krisnarainani v. Ananda, 4 B.L.R., 
262 ; Kamara Astma v. Kumara, 2 B.L.R- (0.0.) , 231; Colgan v. Administrator- Qeim-al^ 
(O. G.)i pp. 11 and 32. I.L.R., 15 Mad., 424. 
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which, for example ftn English estate tail is not. It is competent to a Hindu 
testator to provide for the defeasance of a prior absolute estate contingently 
upon the happening of a future event ; but an important part of the rules 
relating thereto is : firstly, the event must be one that will happen, if at all, at 
latest upon the close of a life in being at the time of the gift ;(l) secondly, that 
a defeasance by way of gift over must be in favour of some person in existence 
at the time of the gift,^^) the latter case not only deciding that a gift to a person 
unborn is invalid, but that an attempt to establish a new rule of inheritance 
is also invalid. The principle of this case is reiterated by the same 
tribunal which has laid down that since an heir of the grantee not in existence 
at the time of such grant is incapable of taking thereunder the fact that for 
some time after the death of the grantee, the grantor treated his heir, who was> 
not in existence at the time of the grant, as entitled thereunder, does not create 
an equity in favour of such heir, and the latter is not entitled to specific 
performance of the agreement under which the grant was made.W 

437. Whether the gift he in presenti or in futuro, the donee must bo a 
person in existence, and capable of accepting the gift at the time it takes efifect.l^) 
At least the donee must be capable of being ascertained at the death of the 
testator.lfi) The rule is, however, subject to two qualifications in favour of an 
adopted child, and a child en ventre sa mere. A child adopted after a man's 
death in pursuance of a power given by him is in contemplation of law begot- 
ten by that man. C^) And the same rule applies to a transfer for consideration. (®) 
But the donee may be either an actual or a juridical person, and so if the gift 
or dedication be in favour of an idol it must be in existence at the time of 
the testator’s death. As the Privy Council held that a Hindu owner cannot 
make a conditional grant of a future interest in property in favour of persons 
unborn, who may happen at a future time to be the living descendanta 
of the grantees named, to take effect upon the occurrence of an 'event which 
may never occur. That he would thereby impose a restraint contrary to the 
principles of Hindu law upon his own power of alienating his estate discharged 
of such future interest is a reason for the invalidity of such a grant. So the 
transfer of property in trust postponing its vesting till the testator’s youngest 
son shall have attained 21 years, or the survivor of the widows shall have died, 
is not permitted by Hindu law. But if in the above case the vesting had 
been postponed for 18 instead of 21 years, which is the period of majority in 
this country, 1^^) the transfer would have been good, as in accordance with the 

rule. (^2) 


(1) Soorjeemony v. Donohundo, 9 

123; 4 W. R., 114, P. G. ; Javerbai v. 
Kablibat, I. L. R . IG Bom., 492; Bai 
Mativaha v. Bai Mamubai, I.L.R., 21 Bom., 
709, P.C. ; Eashinalh v. Chivinaji, I.L.R., 
30 Bom. 477 (490). 

(2) Tagore v. Tagore, 9 B.L.R., 377. 

^3) Kristomoni v. Norejidro, I.L.R., 16 

Cal., 383, P.C. 

(4) Raja Padmanuyid v. Hayeft, I.L.R., 
28 Cal., 720, P.C., distinguishing Bhoobun 
Mohini v. Hurrish Chnnder, I.L.R., 4 Cal,, 
23, P. C. 
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4 B. L. R. (O 0.1, 231; Bramamayiw. Chan- 
dra, 8 B. L. R., 400. 

(6) Tagore v. Tagore, 1 B. L. R. (O.C.), 


103. 

(7) Tagore v. Tagore, 9 B. L. R.. 377, P.C. 

(8) Ramammy v. Chinnan, I. L. R., 24 
Mad., 449 (469) ; Chundi Churnv, Sidheswari 
T. L. R., 16 Cftl., 71 P. C. 

(9) Rajamoyee v. Troyluckho, 6 C. W. N., 
267 , Upendra v. Hemchandra, I. L. R., 25 
Cal., 405, P. C. ; Bai Motivahoo v. Bai 
Mamubai, 1. L. R., 21 Bom., 709, P. C. 

(10) Srimati v. Jugeschandra, 8 B. L. R.. 
400 (407) ; Nilcomul v. Jotendro, I. L. R., 7 
Cal., 178 ; Rai Kishori Dasiw, Debendranath, 
I. L. R.. 15 Cal., 409 ; Qordhandas v. Ram- 
cocyoer, 3 Bom. L- R., 857 (865). 

(11) Indian Mfljority Act (IX of 1876). 

(12) Gordhandas v. Ramcoover, 3 Bom. L. 
R., 857 (868), observing on Amrito Ball v» 
Surnomoya, I. L. R., 25 Gal., 662. 
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“ 438. Now since the rules of Hindu law are stricter and narrower than 

the rule, it follows that subject to its peculiar limitations, a 
***cd by^he ru7e^^ disposition of property which offends against the rule as to 
perpetuities would be equally void under Hindu law, which 
similarly also relaxes its provisions in the case of religious and charitable en- 
dowments. It has been accordingly held that the creation of a trust by a 
Hindu for the accumulation for 99 years of the surplus income (after certain 
yearly payments) of his estate in the purchase of zemindaries, etc., from time 
to time, and empowering his trustees to continue the trust after the expiration 
of the 99 years’ term, was void in the absence of any disposition of the benefi- 
cial interest in the zemindaries so to bo purchased.fi) In construing the wills 
of Hindu testators the courts are very reluctant to tie up property for an in- 
definite period. So where a bequest creating a series of life- interests directed 
that a certain sum was to be paid to the legatee “so long as he shall be alive ; 
(and) after his death continue to pay the same to his descendants from genera- 
tion to generation it was held that the words “ from generation to generation” 
must be construed to import no more than what is implied by “absolutely” 
and “ for ever ” in an English conveyance, and that although there is 
no rule of Hindu law imposing any restriction in point of time on the 
operation of a bequest creating a series of successive life- interests, still the 
bequest must be held to have conveyed an absolute interest in the sum to 
the descendants in existence at the time of the tenant-for-life’s death, who were 
entitled in equal shares to an amount sufticient to yield the monthly sum 
bequeathed by the testator. (2) And since a trust cannot be restored to with 
the object of evading the rule, a direction in the will to convert the accumula- 
tions of money in the hands of the executors and trustees into Government or 
other security, the interest and produce of wiiich to be accumulated and in like 
manner to be invested so, till the aggregate thereof shall amount to three lacs, 
when it should he divided amongst his surviving sons and the descendants of 
deceased sons per Uirpes, was also void as the trusts were intended to create a 
perpetuity, and that since the direction was both repugnant as, well as un- 
certain, it being impossible to ascertain at the testator’s death, the objects of 
bis bounty, no effect whatever could be given to it.*^) 

439. In construing transfers by gift among Hindus, a benignant con- 
struction is to be placed, and the donor’s intention carried 
Jiscertainable to the extent and in the form which the 
law allows. Thus, if an estate he given by a Hindu to A 
without words of inheritance, it will, in the absence of a conflicting context, 
give an estate inheritable, as the law directs ; if to it he added an imperfect 
description of it as a gift of inheritance not excluding the inheritance imposed 
by law, an estate of inheritance would pass ; if a gift be in terms of an estate 
inheritable according to law, with superadded words restricting the power of 
transfer which the law annexes to that estate, the restriction is to be rejected ; 
if a gift be to A and his heirs to be elected from a line other than tliat specified 
by law and exnressly excluding the legal course of inheritance, the gift is only 
good so far as it is consistent with the law. A would take a life-estate, and 
the other limitations would fail. All estates of inheritance created by a gift or 
will, so far as they are inconsistent with the general law of inheritance, are 


(1) Ashna v. Kumar a Krishna^ 2 B.L.R., 400. 

(d. C«). 11. (3) Krishiwramani v. A^tanda^ 4 B.Ij.B., 

12) Arum7Ujn7n v, Animi, 1 M. H. C. R., (O. C.), 231. 
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void as such, and by Hindu law no person can succeed as heir to estates de- 
scribed in terms which in English law would designate estates-tail. A Hindu 
may by will create an estate for life. So where the testator left his property 
to A for life with remainders, showing that A should have no more than a life- 
estate, but that the testator wished to tie up the estate by provisions in tail, it 
was held that A took no more than a life-estate. (^1 Where a testator directed 
his property to go in a certain way on the “ failure or determination ” of estates 
created by him, it was held that such words contemplated the fact of those 
estates being legal and valid ; and that, if they were illegal and invalid, no effect 
could be given to the directions as to tlie further devolution of the property. 
Hence, the creation of a trust which had the effect of creating a perpetuity, 
would be void as illegal. (2) A testator cannot get round the rule by providing 
that the donees shall be entitled only to the profits of his estate which should 
continue intact, or that the profits thereof shall in pai*t be applied to 
religious benefits, (3) and the rule does not except even a family dwelling- 
house.l^l But the recital of an intention to create a perpetuity does not 
render the subsequent trusts invalid, so far as they are otherwise good accord- 
ing to law.(S) But where tiie testator appointed his wife executrix, and 
vested lier with entire authority and responsibility, and then proceeded to ap- 
point certain managers to perform certain duties under the will which could 
not he performed by a piirda woman, adding that, if it should appear to the 
executrix or the executors for the time being that they would not be able to 
protect the property, then they should form a family fund in the (lovernment 
Trust Fund of all tlie property, and that the interest thereof should be employed 
in the performance of certain religious ceremonies and the family expenses, 
and then made a gift of all the propertv to his groat grandsons to be born on 
their attaining majority. Jt was held that the bequest was void for remote- 
ness. Similarly a provision in a will giving the testator’s widow permission 
to adopt and making provision for the adopted son entering into possession 
after her death, providing further that, if the adopted son died unmarried, the 
estate should pass to the testator’s nearest sapinda (jnyaii, was similarly held 
to be invalid, since the nearest sapinda was a person who might not be in 
existence at the death of the testator, being one who could not be ascertained 
at that time.f^) 

440. Whore the testator has conferred the power of appointment to his 
estate, the person appointed then takes the estate as from the testator.!®) A 
Hindu testator devised his immoveable property upon trust for the income to be 
appropriated to the maintenance of his widow and of his daughter, and of the 
children that might be horn of lier, the pronorty to be divided among the heirs 

' (1) Tatjorc V. Tagore, 4 B.L.R. (().C.), (O.C.), 231. 

103; 9 B.L.R,, 377, P. 0. . distinguishing (3) Shnnkmoii v. Monohari, I.L.R., 7 Cal., 

Soorjeemoney v. Dcenohiindoo, 9 M. I. A., 269, O.A., I.L.R., 11 Cal., 684, P.C. 

123. It was held by Wilson, J., in a case that (4) Ih, 

the rule of construction here laid down has (5) Kalhi Prosono v. Gopee Nath, 7 C.L. 

been considerably modified since the passing R.. 241. 

of the Hindu Wills Act (XXI of 1870), in (6) Brajanaih v. Ana^idaviayi, 8 B.L.B., 

respect of cases governed by that Act, 280 ; Bramamayi v. Joqesh Chmuler, 8 B.L. 

Alangammijori v. Bonamonit I.L.R., 8 Cal. B., 400. (Gift to unborn male issue of the 
157 : but this view was not accepted on sons and grandsons held to be invalid.) 

appeal: Alangamonjoi i v. Sonamoni, l.L. H) v. JTristo, 20 W.R., 472. 

R., 8 Cal., 637 ; cf. Rally Nath v. Chitnder (8) Bai MotAvahu v,Bai Mamuhai, I.L.B., 
Nath, I.L.R.. 8 Cal., 378. 21 Bom., 709, P. C., O. A., from I. L. R., 

(2) Kri^hnaramani v. Ananda, 4 B.L.R. 19 Bom., 647. 
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of suoh ohildren. If there should not be any children born of his daughter, the 
property under the will should then devolve upon those ** to whom she might 
direct it to be delivered by making her will.” It was held that by substituting 
his daughter for himsejf as the person empowered to designate, the limitation 
that the donee must be in existence at the death of the testator still held good, 
dnd that the daughter could not exercise her power in favour of a person then 
unborn. 

441. Mahomedan Law. — With the exception of a wagf or a charit< 
able devise, Mahomedan law does not favour a perpetuity. But the creation of 
a waqf is often resorted to for the purpose of creating a perpetuity. In suoh 
cases the so-called w(iqf is only so in name, the ulterior object of the donor 
being unmistakably to create a perpetuity for the benefit of the donee or his 
descendants. (2) The subject will be found fully discussed under section 17. 

442. The principle of the rule was applied in a Mahomedan case in 

PrinciDle aoDl* d facts were as follows: — By a residuary legacy 

to Mahomedaos. certain property was left to one Husenbhoy Ahmedbhoy to 
he paid to him upon his attaining the age of 25 years, it 
being provided that “ till then my executant, Ahmedbhoy Habibhoy, shall keep 
with him the whole of that property.” On attaining the age of 23 years, that 
is, two years before the legacy fell due, the legatee sued his executor for pay- 
ment, contending that the clause in the will postponing his enjoyment after 
attaining his majority was inoperative, and that he became entitled to have the 
residue handed over to him on his attaining majority. On the other side the 
clear directions of the will were relied upon, but the Court held that the clausa 
postponing enjoyment after majority was inoperative.f^) 

443. ^Covenants within the Rule. — Besides transfers to person 
unborn, the Privy Council has declared that a covenant of that nature in 
favour of non-existing covenantees is open to the same objection. It is a 
rule of construction, that where there is a grant and an exception out of it, the 
exception is to be taken as inserted for the benefit of the grantor, but is to be 
construed in favour of the grantee. If it is bad for uncertainty, and the grant 
clear, the latter is operative and the exception fails. If the certainty of an 
exception is made to depend upon an election by a certain person, and the 
election need not be made under the terms of the grant within the time 
prescribed by the rule of perpetuities, the exception will be invalid as offending 
against it. (4) Another phase of the same question is presented wliere in a 
lease for 99 years the lessor covenanted in favour of giving the lessee at any 
time during the term the option to purchase the reversion at a fixed price. 
Here inasmuch as the covenant may conceivably infringe the rule against 
perpetuities, it was held to bo void for remoteness. “ If the grant,” observed 
Warrington, J,, “ creates any interest in land, then it seems tome that the 
effect of it is to render it something more than a mere covenant, and to create 
an interest in land which does not vest at the moment at which it is granted, 

(1) Bai Motivahv v. Bai Mamubai^ I,L. Bom., 319 (333), following Gosavt v. Rwett- 

R.. 19 Bom., G47, O.A. ; I.L.R., 21 Bom., Carnac, I. L. R., 13 Bom., 463 ; Gosling v. 

709, P.G Gosling, Johns., 265, diatinguishiDg Gibbs v. 

(2) See for example. Mahomed v. Lotful Ramsey, 2 V. & B., 294 ; Fowler v. Oarltke^ 

Huq, ItL.R., 6 Oal., 744, approved in Hamid 1 R. & M., 232 ; Yeacheah v. Ong Cheng, 

Alt V. Mujawar Husain, I.L.R. , 24 All., 267 L. R., 6 P. C., 381. 

(270). (4) Savill Brother sv. Bet hell [1903], Ch,, 

(3) Husenbhoy v. Ahmedbhoy, I, L. R., 26 523. 
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but requires for its vesting the happening of another event, namely, the exer- 
cise of the option and the payment of the purchase-money, which event may 
happen beyond the limit.”(l) Such a covenant would undoubtedly create an 
interest in land, (2) and as such it would create a rule ebnoxious to the rule 
against perpetuities. Such a covenant must, however, bo distinguished from 
the covenant to renew which runs with the land and, as such, is unfettered 
by the rule. There is, however, no reason why a covenant to renew should 
bo held to run with the land, and the only reason for its justification is its 

antiquity, f 3) 


15 . If, 

Transfer to class 
some of whom come 
nnder sections 13 
and 14. 


on a transfer of property, an interest therein is 
created for the benefit of a class of persons with 
regard to some of whom such interest fails by 
reason of any of the rules contained in sections 
thirteen and fourteen, such interest fails as 


regards the whole class. 


444. Analogous Law. This section corresponds with section 102 of 
the Indian Succession Act, which enacts as follows : — 


“If a bequest is made to a class of persons, with regard to some of whom 
it is inoperative by reason of the rules contained in the two last preceding 
sections, or either of them, such bequest shall be wholly void.” 


Illustrations. 

(a) A fund is bequeathed to A for life, and after his death to all his children who shall 
attain the ay^e of 25. d survives the testator, and has some children living at the testator’s 
death. Each child of A\s living at the testator's death must attain the age of 25 (if at all) 
within the limits allowed for a bequest. But A may have children after (he testator’s 
decease, some of whom may not attain the age of 25 until more than 18 years have elapsed 
after the decease of A, The bequest to A’s children, therefore, is inoperative as to any child 
born after the testator’s death ; and as it is given to all his children as a class, it is not good 
as to any division of that class, but is wholly void. 

(5) A fund i.s bequeathed to A for his life, and after bis death to />, C, Z>, and all the 
other children of who shall attain the age of 25. /?, C, D are children of A living at the 

testator’s decease. In all other respects the case is the same as that supposed in Illustra- 
tion (a). The mention of B, C, 1) by name does not prevent the bequest from being regarded 
as a bequest to a class, and the bequest is wholly void. 

The marginal note appended to the Bill, 1879, shows that the section was 
drafted in view of the Buglish precedent therein cited, the principle of 
which will be found discussed in the ensuing commentary (> 379 or 427). 

446. Principle — The rule laid down here is the same as in England. (S) 
where the law is that when there is a time fixed at which a fund is to be 
divided into separate shares, each share stands separate, and the gift of any 
share will take effect if the disposition of that particular share does not violate 
the rule against perpetuities, and it will not be made void by the invalid gift of 
a. portion of another share to the donee of the first mentioned share. But 


(1) Woodall w. Clifton [1905J, 2 Ch., 257 
(269, 260, 276). 

(2) London and South Western Ry. Co., v. 
Gomm, 20 Ch. D., 662 (575, 576) ; followed 
in Woodall v. Clifton [1906], 2 Ch.. 257 (260 
279). 

(3) Woodall V. Clifton [1906], 2 Ch., 267 

G. TP— 38 


(268, 279). 

(4) Bentinck v. Duke of Portland, L. R., 
7 Cb. D., 693 ; the same cule was laid down in 
Leake v. Robinson, 2 Mer., 363; of. Ramlal v, 
Kafiai Lai. I. L. R., 12 Oal., 663 (681). 

(6) Soudamoney v. Jogesh Chunder, I. L. 
R., 2 Cal., 262. 
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where there is a gift to a class and the total amount to be taken by any mem- 
ber of the class cannot bo ascertained within the period fixed by law, the whole 
gift is then void. Thus, where a testatrix made a beqaest in trust for such of her 
four nephews and nie^s as should be living at the expiration of twelve months 
after the death ol their mother, and the issue then living who should attain the 
age of 21 years, of any of the nephews and nieces who should have died before 
the expiration of the twelve months, it was held on the construction of the will, 
that there was no period of distribution fixed except by the gift to the class; 
and that as the members of the class might not be ascertained until the expira- 
tion of more than 21 years from the death of the mother, the whole bequest 
failed. (1) The rule here enunciated applies even though all the members of the 
class are born before the gift takes effect, if it was antecedently possible that they 
might have not been so born, and the fact that the gift might have included 
objects too remote is fatal to its validity, irrespective of the event. (2) The principle 
upon which it is founded is that, if the repugnant restriction is removed, how 
is the division to take place, consistently with the expressed intention of the 
transferrer, for it is impossible to know what shape his wishes would have taken, 
if he had been informed that they could not bo carried out as he intended. (3) 
The wishes of the testator cannot, of course, be ignored. ("^1 As was observed 
by Sir W. Grant, M.ll., in a case:(^l “The bequests in question are not made to 
individuals but to classes ; and what I have to determine is, whether the class 
can take. I must make a new will for the testator if 1 split into portions his 
general bequest to a class and say that because the rule of law forbids his in- 
tention from operating in favour of the whole class, I will make his bequest 
what he never intended them to be, namely, a series of particular legacies to 
particular individuals or (what he had as little in contemplation) distinct be- 
quests in each instance to two different classes, namely, to grandchildren living 
at liis death and to grandchildren born after his death.'’ This case has been 
followed in numerous subsequent cases in England(6) and in several cases in this 
country, but they would require to be somewhat modified before they can bo 
made applicable to the different family life of the Hindus. 


446. As Wilson, J., in a easeful justly observed : “ These words were^used 
in h]ngland, a country in which the nearest relatives are 
Hindu law. separate in property, in residence, and in all the details of 

life ; one brother is, no more affected by a gift to another brother than by a gift 
to a stranger, and there is all the difference in the world between a gift to all 
the members of a class and a gift to some of them. But with Hindus the joint 


(1) Per Fry, J., in Bentinck, v. Duke oj 
Portland, L R., 7 Ch. D., 693 ; diatingiiish- 
ing Gnjfith\. Potmall, 13 Sim., 393; Cattlin 
V. Ihofcn, 11 Hare, 372 ; Knapptnq v. Tom- 
linson, 34 L. J. Ch., 3, in all of which the 
shares taken by the persons ascertained 
within the period were incapable of increment 
by anything that might happen to the other 
shares. 

(2) flojomoqee v. Troyluckho, G C. W. N., 

167 (278). 

(3) Mayne’s Hindu Law, § 354. 

(4) Peark^ v. Moseley, 11 Ch. D., 555; 5 

App. Gas., 714. 

(5) Leake v. Robinson, 2 Merivale, 363 ; 
80 also Rolfe, B., in Dunganon v. Smith, 12 
Cl. AjP., p.676 ; see also Bramamayiv. Jogesh 


Ghander, 6 B.L.R., 400 ; Soudamomy v. 
Joqes/i Chundcr, I. L. R., 2 Cal., 212 ; 
Kherodemoney v. Doorgaoioney, I. L, R., 4 
Cal., 455 ; Advocate-General v. Knrmali, I.L. 
R.. 29 Bom,, 183 (160. 161). 

(6) Pcarks v. Moseley, L.R., 5 App., Cas., 
714. 

(7) Kaslmialh v. AlDinrani, I L.R., 15 
Bom., 543; Randal v, Kauai Lai, I.L.R., 
12 Cal., 663; Rajomoyee v. Troylukhuo, I, Ij» 
R., 29 Cal., 260 ; ^Administrator -General of 
Madras v. Money, I.L.R., 16 Mad.. 466; 
Rai Bishenchand v. Mt, Asmaida, I.L.B., 6 
Alt., 660, P.O. 

(8) Ramlal v. Kauai Lai, I.L.R. , 12 Cal., 
663 (682). 
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family state is the normal state ; separate property is the exception. Even 
where individual members of a family have separate property, they may and 
generally do continue to live together joint in food and worship, and joint as to 
their inherited property. Moreover, there are also ordinsyrily in, or attached to 
the family, a number of dependent members, and even dependents not strictly 
members of the family. This is the state of things which every Hindu settler 
and testator contemplates as existing and desires to perpetuate. To such a people 
the view taken by Jessel, M. R., aptly applies, for he says : ‘ The testator may 
bo considered to have cji, primary and a secondary intention. His primary inten- 
tion is that all members of the class shall take, and his secondary intention is, 
that if all cannot take, those who can. shall do so.’ Therefore in cases not 
governed by the section the general rule is that, where there is a gift to a class, 
some of whom are or may be incapacitated from taking, because not born at the 
date of gift or the death of the testator, as the case may be, and where there is 
no other objection to the gift, it should enure for the benelit of those members 
of the class who are capable of taking. Bub a different view has been taken in 
a Calcutta case, in which, following tlie leading English precedents, a Divisional 
Bench has laid down that the rule enunciated in the section applies equally to 
Hindus.® But in view of the state of the authorities, this view is obviously 
untenable. Tt might be urged that the English rules of construction are no loss 
planned to ascertain the real intention of the testator or donor and that the 
work of construction without the aid of rules is apt to bs as vague and indefi- 
nite as the judging of a distance without measurement. But as against this 
view, it may be said that while it is true that the rules of construction are 
rules designed to assist in ascertaining intention, still their applicability must 
for that very reason depend upon the habits of tli ought and modes of expres- 
sion prevalent amongst those to whose language they are applied. English 
rules of construction have grown up side by side with a very special law of 
property and a very artificial system of conveyancing, and the success of those 
rules in giving effect to the real intention ol those whose language they are used 
to interpret, depends not more upon their original fitness for that purpose than 
upon the fact, that Knglish documents of a formal kind are ordinarily framed 
with a knowledge of tiie very rules of construction which are afterwards applied 
to them. Such rules are obviously of very little use in interpreting the instru- 
ments of the natives of this country, who view most transactions from a 
different point of view, think dilferently, and speak differently from J^iDglishmen, 
and who have never heard of the rules in question, k^ven in England no one 
thinks of construing a mercantile contract by the same canons as a marriage 
settlement. There are in some points different rules for interpreting deeds and 
wills — wills of realty and wills of personalty, conveyances on sales, and family 
arrangements. But at the same time there are certain rules of construction 
which are so reasonable as to be universally applicable 330 — 338). 

447- Hindu Rules stated. — Reasons have been given before to shew 
why the rules of Hindu law necessarily differ from the doctrine enunciated in 


(1) In rc Coleman, 4 Oh. D., 167. This 
view coinoides with that taken by the F.O., 
in Rai Bishenchand v. ML A^maida, I.L.R., 
6 All., 560, P.C., yer Wilson, J., in Rmnlal 
V. Kanai LaL I.L.R., 12 Cal., 673 (683); 
Bharjahaii v. Kali Charan, I.L R., 32 Cal., 
992, F.B. ; Ramjananda v. Baghiratii, I.L. 
R., 29 Mad., 412 (418). 

(2) Rajomoyee v. Troyluckho, 6 C.W.N., 


•267 (278) ; following Leake v. Robinso^i, 2 
Mer., 363 ; }*earks v. Moseley ^ 5 App. Cas., 
714. 

(.3) Pee Wilson, T., in Ramlal v. Kanai 
halt I.L.R. , 12 Cal., 663 (678), followed in 
Bhoba Tarmiy, Peary Lai, I.L.R., 24 Cal., 
646 ; Ramlal Sett v. Kanai Lai Sett^ I.L«B., 
29 Cal., 260. 
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the section. The notions present to the mind of the bead of a joint Hindu 
family, who is making a family arrangement, are something very different from 
the notions present to the mind of an English testator when he makes a gift to 
a class.^n) It then follows that the two cases cannot be placed on the same 
^ footing. And it has been accordingly laid down that where the intention of a 
donor is to give a gift to two named persons capable of taking the gift, it being 
also his intention that other persons unborn at the date of the gift should 
afterwards come in and share therein, although the whole of the testator’s 
intention cannot be carried out, still the part of the gift which is capable of 
taking effect should bo given effect to. And so as a general rule, where there is 
a gift to a class, some of whom are or may' be, incapaciated from taking be- 
cause not born at the date of the gift ortho death of the testator, as the case may 
be, and where there is no other objection to the gift, it should enure for the 
benefit of those members of the class who are capable of taking.l^) But there is 
a difference between a present gift to persons capable of taking, which is intend- 
ed afterwards to open out and let in others not capable of taking, and a 
future gift to a class, which may or must include both classes, all of whom 
are intended to take at the same time. In the former case the gift is not 
altogether void, but in the latter case, the question depends upon the question 
as to whether the beneficiaries were alive at the time of the gift or at least at the 
time of the death of the testator. 13) Thus where the testator bequeathed a cer- 
tain sum subject to the condition that she shall invest the same in lands and 
enjoy the produce and shall transmit the corpus intact to her male descendants,” 
and within a month after the testator’s death, a son was born to the donee, who, 
however, died in a few months. The donee died subsequently, and her husband 
thereupon sued as heir of his son to recover the amount of the above bequest, 
but it was held that, as the daughter’s son never acquired a vested interest in the 
bequest, the plaintiff could not recover as his heir.(^l 

448 . But in Hindu law the presumption is always made that the testator 
had intended that bis wishes should take effect rather than that they should bo 
defeated altogether. (5) So where the testator created a trust for the benefit of 
his daughter-in-law, wife of his son ^4, and directed that on her death the income 
was to be paid to A after whoso death the amount of the interest is to be paid 
from time to time to his sons or daughters who may be alive according to what 
may be considered proper.” At the time of the testator’s death, A, his wife, and 
one daughter C, were alive, as also another son B, who on the death of A and his 
wife sued, for exclusive possession of the property as against C, contending that C 
could only claim as oneof theclassof sons or daughters” of A mentioned in the 
will, which being a gift to a class was void, as it included or might include persons 
who were not in existence at the time of the testator’s death. But Parran, J., 
overruled the contention and held that the primary intention of the testator 
was that all the members of the class specified should take, and his secondary 
intention was that if all could not take, those who could, should do so, and 
that since C was a member of the class who could take the property, it must 


(1) Rai Bishenchand v. Mt- Asniaida^ I. 
L.B*, 6 AH., 560 (576), P.G., following Hardt 
Narain v. Ruder Perkash, I.L.R., 10 Cal., 
626. P C. 

(2) Ramlalv, Kanai Lai, I.L.R., 12 Cal., 
663, doubting Soudamoney v. Jogesh Chun- 
der^ I.L.R., 2 Cal., 262 ; Khcrodamoney v. 
Doorgamoney, T.L.R., 4 Cal., 465. To the 
same effect Tribhuvandas v. Button ji, I.L. 


R., 18 Bom., 7 ; The Ad tweate- General v. 
Karmali, I.L.R.. 29 Bom., 160; Bhagabati 
V. Kalicharan, T.L.R., 32 Cal., 992. P.B. 

(3) Bramamoyi v. Jogesh Chunder. 8 B. L. 
R,400. 

(4) Srinivasa v. Dandayudapani, I. L. R., 
12 Mad., 411. 

(6) Mangaldas v. Tribhuvandas, I. L. R., 
15 Bom., 662. 
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be inferred that the testator meant that she should take it, rather than that 
his intention should be defeated altogether. There is no gift to a olass as 
is understood by the term in a will drawn up in the English form, where the 
testator directed that “my son-in-law, Narayan Ganoba, with his wife Soka- 
bai and children to live in the house for ever.*' So where in accordance with 
the direction, both Narayan and Sokabai lived and died in the house, and when 
the right of their children to live in the house was contested by the testator’s 
other grandchildren being sons of his son Venkoba, who contended (i) that 
there was no gift to the children independently of Narayan, and (il) that if 
there was a gift to the children, it was void, as being a gift to a class, some 
members of which might have come into existence after the testator's death ; it 
was held that the gift was made to the children independently of Narayan, and 
that, as regards the second contention, the gift could not be regarded as a de- 
vise to a olass in the sense of a gift to a body of persons, uncertain in number 
at the time of the gift to be ascertained at a future time, the share of each be- 
ing dependent for its amount upon the ultimate number of persons, but that 
the benefit which each member of the class was to take, was in no way depend- 
ent on the number of the children, each had a distinct and independent right 
to reside in the house, and the number of persons who might ultimately be- 
long to the class was in no sense regarded as a criterion of the interest which 
each was to take. (2) 

449. A bequest to such person or persons as A should by deed in writing 
appoint is valid and would be given effect to, subject however to the restrictions 
which the Hindu testamentary law imposes on the testator himself, viz., that 
the appointment should be made, so that (i) tlie appointee might be ascertained 
when the event arose on which he was to take, and (ii) the appointee be a 
person who was alive at the death of the testator. Considerations which only 
show that a testator has made a disposition in his will which the Court is 
surprised to find there, though they might determine the sense in which the 
testator had used an ambiguous expression, cannot of themselves load it to 
refuse to give effect to the plain language be has employed, e.ff., to read a 
bequest to “children” as a bequest to “ sons” only. A bequest to “ the children 
of A living at his decease,” where some such children are in existence at the 
date of the will, need not be construed as a gift to a class of which some 
members might come into existence after the testator’s death, when such a 
construction would manifestly defeat the primary object of the testator.^) A 
provision by a testator that after the death of the last survivor of his five sons 
the property should be divided as directed among the sons and daughters of 
his SODS, provision being also made in certain events for the widows of his 
deceased sons would be valid or void according as the testator intended to 
benefit the donees as a whole, or only members individually. If the former, 
the fact that two more grand -daughters wore born after the testator’s death 
would render invalid the entire bequest. Hut if the latter, the bequest would 
follow the principle before discussed. The principle deducible from the 
authorities is that it is tlie primary duty of the Court so to construe a will as 

(1) Mangaldasv. Tribhuvandas, 1. L. R., Bom., 543, following as to the meaning of 
15 Bom., 652; following Bamlalv. Kanai the term “class;” Leake v. Robinsofi, 2 
Lai, I. L. R., 12 Cal., 663 ; Maiyainama v. Mer., 363. 

Padma Nobhayya^ 1. L. R., 12 Mad., 393, (3) Javerbaiy, Kablibai, 1 L. R,il6Bom,, 

and the dictum of Jesscl, M. R., in In re 492; O. A., from I. L. R., 15 Bom., 326. 
Coleman, 4 Oh. D., 167 (169). . (4) Krishnarao v. Benabai, I. L. R,, 20 

(2) Krishnanath v. Atmaram^ I. L. R., 15 Bom., 571. 
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to carry out, as far as possible, the intentions of the testator, and that if it 
comes to the conclusion that the testator had the primary intention of benefiting 
all the members of a class, and if such intention fails by reason of its being 
void, yet if it can deduce a secondary intention that at least such members of 
. the class should take as were in existence at the time of the testator’s death, 
then effect should be given to such secondary intention. For the purpose of 
ascertaining these primary and secondary intentions, it is, of course, necessary 
to take all the material facts as to the testator’s family into consideration, and 
to read tiie various provisions of his will as a whole. (i) It must, however, be 
confessed that, although the rule so settled mav be now taken to have received 
consensus of the Indian Courts, still it is not altogether free from difficulty, for 
what is the meaning of the phrase “ primary and secondary intention.” Does 
it imply an intention to benefit persons in the alternative, and, if so, the rule is 
as unnecessary as it is misleading. But if by the term “ secondary intention ” 
is intended an intention implied though not expressed, the rule recedes into a 
subordinate place amongst the rules or construction, and scarcely deserved the 
notice that has been bestowed on it. 

460. If a testator appoints persons to be his executors and trustees, and 
direct sthem to do certain acts which can only bo done by the oiuners of his 
residuary estate, the trustees will take that eabate, though there be no express 
devise to them (2) So again where the intention can be safely inferred, the 
words used are immaterial. Thus a direction underthe testator’s will totheprinci- 
pal legatee to pay a certain sum every month “ to my dependants and personal 
servants ’’ adding ” be it known that the expenses of the cmambara^ etc.^ will 
bo continued for ever, and also the pay of G. K. and M. A. will be defrayed for 
ever, i.e., generation after generation. The rest of the servants will bo paid 
for life only.” It was held that those words were not only expressions of a 
wish, but Constituted a bequest to the persons designated. (3) 

A gift in a will to widows of sons, is, in the case of Hindus or Mahomedans, 
a gift to a “class,” as Hindus and Mahomedans are by their law permitted to 
have more than one wife at the same tirae.(^l 

461. What is a “class.” — This being the principle, it is clear that 
this section would apply only when the interest created is for the benefit of a 
class and not to pernonce denignaUe, For in the latter case the testator’s wishes 
being ascertainable and definite, the intention of the testator cannot be defeat- 
ed, and consequently a transfer in favour of such persons would not be for that 
reason void.f^l But what is intended by the term “class” is often a matter of 
some difficulty. “A number of persons are popularly said to form a class when 
they can be designated by some general name, as ‘children,’ ‘grandchildren,’ 
‘nephews;’ but in legal language tlie question whether the gift is one to a class 
depends not upon these considerations, but upon the mode of gift itself, namely, 
that it is a gift of an aggregate sum to a body of persons uncertain in number 
at the time of the gift, to be ascertained at a future time, and who are all to 

(1) Rmnlal v. Knnai/nL, I. L. R., 12 Cal., (3> Siilcmnn v. Dorab, I. L. R., 8 Cal , 
663 ; Kri'^hnanath v. Atmarmi, I. L. R., 15 IP. C. 

Bom , 643; Manqaldas v. Tribhurandas, ib,, (4) Khivtji v. MojarJi, I. L. R., 22 Bom., 
652 ; TnblLurandas v. Gancfadns, I. L. R., 18 533, 

'Bom.jl , Kn^linarao y, Benabai^ l.L.R.,20 (5) Administrator -(ieneral of Madras v. 

Bom., 571 ; Khiinji v. Morarji, I. L. R., 22 Money, I. L. R., 16 Mad., 448 (4C6); per Lord 
Bom., 533 (539). Hobhouse in Rai Bishendiand v. Mt^ 

(2) Tripoorasoondery y. Debendronath, 1,1 j, Asviaida, I. L. R., 6 All., 560 (574), P. C. 
R.^,2Cal , 45. 
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take in equal or in some other definite proportions, the share of each being de- 
pendent for its amount upon the ultimate number of persons. But the 
strict rule herein laid down has not been followed by the Privy Council in 
determining Indian cases. Thus in a case(2) where the transfer was made to 
one Satrujit and his brothers, the Privy Council observed: — “Is then the gift 
indisputably designated for him wholly to fail because the parties supposed 
that they could join with him, possible after-born sons, who, if they had hap- 
pened to be born, could not legally claim under a gift? . . . No doubt that, 

on the present assumption, some portion of the intention must fail, but that is 
no reason why the whole should fail . . . Their Lordships hold that the 

circumstance that the parties wished to do something beyond their legal power, 
and that they have used unskilful language in the deed of gift, ought not to in- 
validate that important part of their plan which is consistent with one construc- 
tion of the deed and is clearly proved from the transfer of the property in fact. 
But their Lordships conceive that it is not necessary to view this transaction 
as though it wore to bo determined by rules of construction drawn from Eng- 
lish law and applicable to English deeds of gift. They are only showing 

that the notions present to the mind of the head of a joint Hindu family who is 
making a family arrangement are something very different from the notions 
present to the mind of an English testator when he makes a gift to a class.” 

452 . Thus then in this case their Lordsliips have expressly laid down 

. that, although the testator’s entire wishes cannot be given 
of ^^onatruefcion*^”^ effect to, yot effect may be given to such wishes as are not 
invalid. This case was followed by the Calcutta High Court 
in a case (3) in which, dissenting from the cases (^) quoted before, it held that 
“ where there is a gift to a class some of whom are, or may be, incapacitated 
from taking, because not born at the date of tlie gift or the death, of the tes- 
tator, as the case may be, and where there is no other objection to the gift, it 
should inure for the benelit of those members of the class who are capable of 
taking. The same view has been taken by two other High Courts. 

453 . It will, however, he seen that this view is not in accord with that 
S. 102. 111. (b), convoyed by illustration (b) to section 102 of the Indian 

SuccesBion Act, Succession Act, where it said that tho mention of B, G and 
commented on. by name does not prevent tho bequest from being re- 

garded as bequest to a class. This the Piivy Council have not failed to 
notice in the judgment above quoted, for they say : — “ Section 102 lays down 
the rule that a bequest inoperative as to some of a class shall be wholly void, 
not in all cases, but only when the bequest offends against the rules contained 
in sections 101 and 102. C?) And the gift under consideration does not fall with- 
in either of these two sections, it may be that illustration (b) to section 102 
imports into India an English rule of construction which usually defeats tho 
intention of the testator. But whatever force the illustration may have (and 
it seems out of place as atcachod to a section intended not to define the word 


(1) Jarman on Wills, pp. 268 & 269, quoted 
with approval in KrisJnia Nath v. Atviaravi, 
I. L. R., 15 Bom., 543 (548). 

(2) Rai Bishenthand v. Mt, Aamaida, I. L. 
K.. 6 All., 660 (574), P. C. 

(3) Ramlal v. KanatlaL, I. L. R., 12 Cal., 
663. 

(4) Soudamoney v. Jogesh Chunder, I. L. 
R., 2 Cal., 262; Kherodemoney y, Doorga- 


money, I. L. R., 4 Cal., 455. 

(5) Per Wilson, J., in Ramlal v. Kanailal, 
I L.R., 12 Cal., 663. 

(6) Krishnay. Atmaram^ I. L. R., 15 Bom., 
543; Mangaldas y, 'IribhuvandaSt I. L. R., 
15 Bom., 652 ; Manjamma v. Padnianabhayya, 
I. L. R., 12 Mad., 393. 

(7) This is incorrect, and should bo Ss. 100 
and 101 ; see S. 102, 



304 


TRANSFER OF PROPERTY. 


[s. IS. 


' class/ but only to establish a special inoident of gifts to classes), it is not 
made applicable beyond the two cases contemplated by sections 100 and 101." 
This case has materially altered the law as laid down in the earlier cases, (1) 
some of which(2/ having propounded the contrary view, have been overruled by 
the Privy Council. 

464. Indian Rule of Construction. — As much depends upon the 
proper construction of the instruments of transfer, the correct rule for the con- 
struction of such documents, may here be laid down. The Privy Council has 
remarked in a leading case “ Deeds and contracts of the people of India 
ought to be liberally construed. The form of expression, the literal sense, is 
not to be so much regarded as the real meaning of the parties which the tran- 
saction discloses.” The object should be to ascertain the intention of the test- 
tator having regard to the habits of thought and modes of expression prevalent 
amongst those to whose language the rules of construction are applied. “ It 
is a very serious thing to use such (i.c., English) rules in interpreting the 
instruments of Hindus, who view most transactions from a different point, 
think differently, and speak differently from Englishmen, and who have 
never heard of the rules in question. Even in England no one thinks of 
construing a mercantile contract by the same canon as a marriage settle- 
ment, So in other cases the same Board has laid down that, in constru- 
ing family settlements, the courts are to ascertain the real meaning of the 
parties to the transacfcion ; that when that meaning has been ascertained, if 
it appears that the whole plan cannot be carried out, but that a part of it can, 
eff'ect is to be given to that part. And that, accordingly, if the plan be to give 
a gift to persons capable of taking, that gift is effectual, although it was also 
intended that other i)ersons, incapable of taking, should afterwards come 
in and share in the gift. The technical rules of construction which liave become 
stereotyped, as a part of English conveyancing, are then to be deprecated in 
construing an Indian deed, and this is the view which that High tribunal has 
reiterated in several cases that wont up before it for adjudication 1^) (§ ? 3f36-338j. 

466. English Rules of Construction. — The trend of hinglish cases 
seems to be that in dealing with a gift to a class you enquire first at what period 
the class is to be ascertained — it may. in the case of a will, be on the death of 
the testator, or at a later period. If the class is to be ascertained on the death 
of the testator, no question of remoteness can arise, and the general rule is that 
the gift takes effect in favour of such of tlie class as are then capable of taking. 
If the ascertainment of the class is deferred to a later date, those who become 
members of the class within the extended period are admitted ; and subject to 
any period of remoteness those who are thus capable of taking, take. In either 
case, if any members of the class are incapable of taking because born after the 
date of ascertainment, they are simuly excluded, and the rest take the whole ; 
and this is so, even if the gift be to persons born and to be born.l^) If any die 

(1) Per Wilson, J., in Bamlal\. Kanaital, 7)as v. liaiiibux, L. R., 11 I. A., 126. 

I. L. R., 12 Cal., 663 (672). (6) Hunooman Prasad v. Mt. Bahoola-, G 

(2) Soudaynoncy v. Jogesh Ckundra, I. L. M.I.A., 411 ; Sreemutty v. SibchuiuLer , ib,^ 

R., 2 Cal., 262 ; Kherodemoney v. Doorga- 1 ; GoJtul Das v. BambuXt L.R., 11 I. A., 

moneyt I. L- R., 4 Cal., 455 ; cf. Krishnanath 126 ; Tagore v. Tagore, 9 B.L.R., 377, P.C.; 

V. Atinaram, I. L. R., 15 Bom., 543. liai Bishcn v. Mt. Asmaida, I.L.R., 6 All., 

(3) Hunooman Prasad v. Mt. Baboola, 6 560, P.C. 

M. I, A., 411. (6) Spracichng v. Hamer, 1 Dick., 344 ; 

(4) PerVfi\^oa,^.,\xi Hamlalv. KanailaL^ Ayton v. Ayton, 1 Cox., 327; Whitbread v. 

1. L. B., 12 Cal., 663 (678). iSec also 8ree- Lord St. John, 10 Vos., 152; Mann v. 

mutty V. Sibchunder, 6 M. I. A., 1 ; Qoktil Thompson, Kay, 638. 
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in the testator’s lifetime, they are simply exoluded, and the rest take the 
whole. U) If one is incapacitated from taking because he has attested the will, 
he is simply excluded, and the rest take the whole. There are, of course, 
cases in England relating to real property in which different rules have been 
applied. But, as observed by Wilson, J. : “ Rules connected with the English 
law of real property could hardly with reason be applied to the wills and deeds 
of Hindus, and in Kherodemoney's case the Court refused to apply them, and 
I think rightly.” (3) 

16 . Where an interest fails by reason of any of the rules 
Transfer to take Contained in sections thirteen, fourteen and 
effect on failure of fifteen, any interest created in the same trans- 
prior tranefer. action and intended to take effect after or upon 
failure of such prior interest also fails. 

466, Analogous Law. — This section corresponds vrith section 103 of 
the Indian Succession Act which runs thus : 

“ 103. Where a bequest is void by reason of any of the rules contained in 
the sanjo will, and intended to take effect after or upon failure of such prior 
betiuesc, is also void. 


Illustratiims* 

[а) A fund in bequeathed to A for his life, and after his death to such of his sons 
as shall first attain the age of 25, for his life, and after the decease of such son. to B. 
A and B survive the testator. The bequost to Ji is intended to take effect after the 
bequest to such of the sons of A as shall first attain the ago of 25, wbiob bequest is void 
under sec. 101. The bequest to D is void. 

(б) A fund is bequeathed to A for his life, and after his death to such of his sons as 
shall first attain the ago of 25, and if no son of A shall attain that age, to S. A and B 
survive the testator. The bequest to B is intended to take effect upon failure of the bequest 
to such of A^s sons as shall first attain the age of 25, which bequest is void under sec. 101. 
The bequest toB is void.” 

467. Principle. — The rule laid down in this section is in acoordanoe 
with the English liw by which limitations upon void limitations are themselves 
void. The transaction being indivisible, once a person transfers property and 
his whole interest being transferred, the failure of the prior interest leads to the 
failure of the whole transaction. As observed by Lord St. Leonards of the 
gift over which was void : ** It was void, not because it was not within the line 
of perpetuity, but on the ground that the limitation over was never intended 
by the testator to take effect unless the persons whom ho intended to take under 
the previous limitation would, if they had been alive, have been capable of 
enjoying the estate ; and that he did not intend that the estate should wait for 
persons to take in a given event whore the person to take was in actual exist- 
ence, but could not take.”^^l This section only applies when the two events 


(1) Stewart v. Shejfficldj 13 East., 626; Re 
Coleman^ 4 Ch. D., 167. 

(2) Young v. Davies^ 2 Dr. & S. , 167 ; Fell v. 
BiddulpK L.R., 10 G.P., 701. 

(3) Per Wilson, J., in Bamlal v. Kanailal, 
I.Ii.R., 12 Oal., 66.S (680). The real property 
cases are too numerous to be cited here. 
The latest of these cases are Alt v. Lord 
Stratheden Campbell [1894], 3 Oh., 265; 

G, TP— 39 


In re Springfield^ Chamberlain v. Spring- 
field [1894], 3 Ch., 603 ; In re Abbott [1893], 
1 Oh., 54. In ro Wood Tullett v. Colville 
ri894], 2 Ch., 310; In re Lord Sudeley 
[1894}, 1 Ch., 334; in which, however, a 
different view consonant with the Indian rule 
was followed by Chi tty, J, 

(4) Moneypenmy v. Deri'huj, 2 DeG. M. & 
G., 182. 
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cannot be separated ; if they can be separated, then only the invalid limitation 
is disregarded, but the transfer itself is not void.(^) 

468. Gift over when invalid. — The first requisite of the failure of the 
gift over made in default of the antecedent disposition failing to take effect, is 
that it must have been created in the same transaction. The gift over being 
upon a contingency which is bad, becomes itself invalid, the reason being that 
the persons entitled under the subsequent limitation were not intended to take 
unless and until the prior limitation is exhausted : and as the prior limitation 
being void, for remoteness can never come into operation, much less be exhaus- 
ted, it is impossible to give effect to the intentions of the settler in favour of 
the beneficiaries under the subsequent limitation. (^) But this limitation does 
not necessarily apply to limitations in default of appointment, in which usually 
the intention is that they should take effect unless displaced by a valid exercise 
of the preceding power of appointment. Thus where the donees of a limited 
power of appointment purported to exercise it by appointing trustees upon 
such trusts as A, one of the objects of the power should, with certain consent, 
appoint ; and in default of, and subject to, any such appointment, upon certain 
trusts which were within the power. It was held that, although the power of 
appointment purported to be conferred on A was void, the trusts in default of 
appointment were valid,(^) Hence limitations in default of appointment under 
a power which is void for remoteness are not necessarily invalid unless they 
are themselves obnoxious to the rule against perpetuity. Again, if the 
gift over is dependent upon the happening of either of two events, one of 
which is legal, and the other illegal, the succeeding interest will take effect only 
if the former event in fact happens, although the second event may offend 
against the rule. In such cases, the whole question depends upon whether the 
clause for carrying the estate over is divisible or not. If it is, the valid dis- 
position wAuld take effect without reference to the invalid contingency. Thus, 
suppose a gift over is made of property in the event of there never being any 
child of A or in the event of no child attaining, etc., twenty-one. Now here 
the first contingency is valid, but the second is too remote, but the gift over 
would none the less take effect on the happening of the former event. 1^1 The 
question in such cases is, whether the gift can be split into two alternatives, in 
which case, if the alternative, which is within the legal limits, happens, the gift 
over would take effect. 

469. The same rule would appear to apply to Hindus, at any rate to 
those to whom the Hindu Wills Act is applicable. Thus, a bequest of a 
trust-fund which “my great-grandsons shall, when they attain majority, receive 
the whole to their satisfaction, and they will divide and take the same in 
accordance with the Hindu Law. God forbid it, but should J have no great- 
grandsons in the male line then my daughters’ sons, when they are of age, shall 
take the said property from the trust-fund and divide it according to the Hindu 


(1) Evers v. Challis, 7 H. L. C., 531, 634 ; 
Watson V. Young, 28 Ch. D., 436 (443) ; 
Jones V. We^tcovib, 1 Eq., Ca. Ab., 246 ; In 
re Bence Smith v. Bence [1891], 3 Ch., 242. 

(2) Robinson v. Hardcastle, 2 R> R*, 241 
^■251) ; Rout ledge v. Dorrict 2 Ves., 357 ; 
Beard v. Westcott, 6 B. & AI., 801 ; Money- 
peney v. Derring, 2 DeG. M. G., 146 (181, 
182) ; In re Abbott; Peacoch v. Frigout [1893], 
1 Ch., 64 (57). 


(3) Webb V. Sadler, L. R.. 8 Ch., 419. 

(4) In Te Abbott ; Peacock v. Frigout [1893] , 
1 Ch., 54 (69) ; explaining Wollfistnnv. King, 
Ii. R., 8 Eq., 165 ; Morganv. Oronow, L. R., 
16 Eq., 1. 

(6) Watson v. Young, 28 Ch. D., 436 (443); 
Evers v. Challis, 7 H.L.C., 631. 

(6) Evers v. Challis, 7 K.L.C., 63l (547). 

(7) Act XXI of 1870. 
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Shastras in vogue,” Here the bequest to the daughter’s son was dependent on, 
and not alternative to, the gift to the great-grandsons, and therefore a bequest 
which is void within the rule.^ll And it would be so if the words make the 
gift to the daughters’ sons contingent on the double event, first, of the gift to 
the great-grandsons ultimately failing to take effect according to its terms, and 
of secondly, the daughters’ son coming of ago. But if, on the other hand, the 
bequest mean: “if at the time when my daughters’ sons come of age, the gift to 
my great-grandsons for any reason has not taken effect, then my daughters’ 
sons shall take the property,” then the gift being in the alternative shall not 
infringe the rule and would take effect. 

restrictions in sections fourteen, fifteen and 
sixteen shall not apply to property transferred 
for the benefit of the public in the advancement 
of religion, knowledge, commerce, health, safety 
or any other object beneficial to mankind. 

460. Analogous law. — Similar exceptions are made in the Indian 
Trusts Act, section 1. But the corresponding provisions of section 105 of the 
Indian Succession Act(2) are restrictive on the lines of the English Mortmain 
Acts. 

In England before the passing of the Statute of Mortmain the policy of 
early times was to favour gifts to charitable and religious uses, (3) so much so 
that property once devoted to charity was never allowed to be diverted to any 
other channel, by the failure or uncertainty of the particular objects. But the 
proneness of people to make ill-considered dying bequests under religious influ- 
ence to the church threatened to develop into a public danger, and a statute had 
accordingly to be passed to prevent persons from making death-bed bequests. (^) 
It was enacted that no hereditaments or personal estate to be laid out in the 
purchase of hereditaments, was to be disposed of or charged for any charitable 
use, otherwise than by indenture sealed and delivered in the presence of two 
credible witnesses, twelve calendar months before the death of the donor, and 
enrolled in Chancery within six calendar months after the execution. The 
assurance must further be made to take effect in possession immediately for the 
charitable use intended, and must, as a rule, be without any provision for the 
benefit of the assurer or his successors. 

461. The time-limit is not imposed on sales of land to a charity for full 
value. The provisions of this statute have in part been modified by more recent 
enactments. Thus, personal property may be devised by will to a charity. (6) 
The investment on mortgage of land of money held by any corporation or trus- 
tees for any publib or charitable purpose is also exempted from the statute. 17) 
The two universities of Cambridge and Oxford, and the colleges thereof, and the 
scholars upon the foundation of the colleges of Eton, Winchester and West- 
minster, (8^ and the whole of Scotland 1^1 are also exempted from its conditions. 


17 . The 

Transfer in perpe- 
tuity for benefit of 
public. 


(1) Brajanath v. Ananda^nayij 8 B.L.R., 
208. 

(2) As to the xneaaiDg of which see Admi- 
nistrator-General V. Hvnpson, I.L.R., 26 
Mad., 73. 

(3) 43 Eliz., c. 4, enlarged the devising 
power of testators , Attorney -General v. Rye, 
2 Vern., 453 ; Attorney-General v, Burdett, 
b., 755. 


(4) 9 Geo. II, c. 36, brought into force 
from 24th June 1736. 

(5) Mortmain and Chari table Uses Act, 1888, 
51 & 52 Viet., C.42, repealing, 9 Geo. II, o. 36. 

(6) S. 4. 51 4 52 Viet., 0. 42; 54&65Viot., 
0. 73. 

(7) 33 & 34 Viet., c. 34. 

(8) S. 4. 9 Geo. II, o. 63. 

(9) Ib., 8. 6. 
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The Act extends to leaseholds and moneys secured on mortgage, and even fco 
judfiment-debts creating a charge on real property. 

462. The present section then widely dififers from the corresponding law 
in England, and if the latter affords any analogy at all, it must be found in the 
cases, determined before the passing of the restrictive enactments. The English 
statute had never any auplication to India. and consequently, its provisions 
will not apply to bequests made by domiciled Englishmen in this country. 
Neither the statute nor the section applies to Hindus, Mahomedans or 
Buddhists, (4) but the principle hero enunciated has been recognized in their 
cases also. 

463. Principle. — This exception to the general rule against perpetuity 
is made on the ground of public utility, for it is only fair that transfers made 
for charitable purposes and towards objects of public benevolence should be free 
from the trammels of law wh^ch. if enforced, might have the result of diverting 
funds from objects of unquestionable public advantage and philanthropy. In 
England, however, such bequests are not valid. No doubt the policy of early 
times strongly favoured gifts, (5) even of land, to charitable purposes. At the 
commencement of the eighteenth century, however, the tide of public opinion 
appears to have flowed in an opposite direction, and legislative restrictions were 
placed upon what were termed “ superstitious and charitable uses.” Thus by 
the Statute of Mortmain^®) commencing from the 24th June 1736, no transfer 
of immoveable property could be made except by a sealed indenture executed 
twelve months before the death of the doupr, and which had to be enrolled in 
Chancery within six months before the death. This Statute was repealed and 
revised by the Mortmain and Charitable Uses Act, 1888,1'^) which is still in 
force in England, but not in Scotland. It is, however, subject to certain 
exceptions in favour of objects of public utility to convenience, e.q.^ sites for 
schools/^l literary and scientific or similar institutions, U®' recreation and play 
grounds,(^h or places of worship or burial, or for dwellings of the working 
classes. (^3) 

464. Benefit of the public. — The objects in favour of which, this ex- 
ception is enacted are objects which would be designated “ charitable *’ for 
charity ” has been defined to bo a general public use.(^^) The Elizabethan 
Statute* enumerates various (though not as commonly supposed all) kinds of 
charities, viz., the relief of the aged, impotent and poor people, maintenance 
of sick and maimed soldiers and mariners, schools of learning, free schools 


(1) Jeffries v. Alexander, 8 H. L. C., 594. 

(2) Mayor of Lyons v. East India Go,. 1 
M. 1. A.,' 175 ; Adv )cate-Oe7ieral v, Vishwa- 
nath, 1 B. H. G. R., (A G ) 9 ; Das Merces v. 
Cones, 2 Hyde, 65 ; Andrews v. J >akim, 2 B. 
Tj. B (O. G.), 148 ; Judah v Jvdah, 5 B, L. 
B- (O. G.),433; Colganv, The Admmxstrator- 
OeneraL, I. L. R., 15 Mid., 424 (44.3). 

(3) Broughton v. Mcrier, 14 B. L. R., 448; 
Colqan v. Administrator -General, I. L. R., 
15 Mad., 424. 

(4) S. 2 (d) and s. 10, ante. 

(5) S. 43, Ehz., c. 4, authorizing testa- 
menfcary appointment.^ to corporations for 
charitable uses. 

(6) 9 Geo. IT, o. 36. 

(7) 61 4 52 Viet., c. 42, amended in 1891, 
54 & 56 Viot., 0 . 73. s. 5. As to oases on these 


Statutes, RGO Churcher v. Martin, 42 Oh. D., 
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Bridqer [IS94], 1 Ch., 297; In re Hume 
[1896], ] Ch., 422. 

(8) By s 6. 

(9) 4 & 5 Viot., c. 33, as. 210, 16 ; 7 & 8 
Viet., c. 37 ; 14 & 15 Vict., c. 24 ; 16 & 16 
Vict., 0 . 49. 

(10) 17 & 18 Vict.. c. 112, ss. 1. 13 & 14. 

(11) 22 Vict., c. 27. 

. (12) 45& 46 Vict., c. 21. 

(13) 63 & 54 Vict., c. 16. 

(14) Jones V. Williams, Amb., 651. 

(15) 43 Eliz., c 4. 

(16) Nash V. Morley, 5 Beav., 177. 

(17) Attorney-General v, Nash, 3 B. C.C., 
587. 
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and scholars in universities ; repair of bridges, ports, havens, causeways, 
churches, sea-banks and highways ; education and preferment of orphans ; the 
relief, stock, or maintenance of houses of correction ; marriages of poor maids, 
supportation and help of young tradesmen, handicraftsmen and persons decayed; 
relief or redemption of prisoners or oapatives ; and aid in case of any poor in- 
habitants, concerning payment of fifteens, setting out of soldiers and other 
taxes. Besides these objects specified in the Statute, charity extends to gifts 
for other purposes also. Thus, gifts for the erection of water-works, or to 
be applied for the good of a place, (■‘^) general improvement of a town, (3) for en- 
dowing a church, or preaching a sermon, for endowing or erecting a hospi- 
tal, or for the benefit of widows and orphans,'®) for the maintenance of a 
lecturer or quadrupeds and birds useful to man, anti-vivisection societies ;ff) 
and finally gifts for any purpose which is either for the public or general benefit 
of a place, or tends towards public religious instruction or edification^®) 
have been respectively held to be charitable.! 

466. “ Charity in its legal sense,'* said Lord Macnaghten,!^^ “comprises 

What 1b Charity. divisions — trusts for the relief of poverty * 

trusts for the advancement of education ; trusts for the 
advancement of religion ; and trusts for other purposes beneficial to the commu- 
nity, not falling under any of the preceding heads. The trusts last referred to 
are not the less charitable in the eye of the law, because incidentally they benefit 
the rich as well as the poor, as indeed, every charity that deserves the name must 
do either directly or indirectly. A religious purpose is a charitable purpose; a 
society for religious purposes would, therefore, ordinarily be a society for charit- 
able purposes. Any mode of promoting the welfare of mankind would be a 
charitable object. Cliaritable purposes are not restricted to the giving of 
alms or other charitable reliefs, 

466. Indian Cases on Charity. — Gifts and bequests for the following 
purposes are valid : For sadavarat’^^'^) (food given to all comers) and avala^^^) (i.e., 
a cistern of water for animals to drink out of) or a well ;(^^) so also gifts to a 
temple or an idol,!^®) a wakf, or endowment to religious and charitable uses, 1^1^) 
maintenance of choultries for affording shelter to strangers.'*®) But a wakf must 
be certain as to the property appropriated, unconditional, and not subject to an 
option,!*®) and solely devoted to the worship of Gotl or to religious or charitable 
purposes. !'^®) A devise for the support of a hospital is valid. A bequest by 


(l) Jones V. Williams. Amb., 651. 

('Jl Attorney-General v. Webstar ^ L R , 

20 Eq., 488. 

(3) Howse V. Chapnnn, 4 Ves., 542; 
Attorney ’General v. deelts^ 2 S. A Sc., 67. 

(4) Turner v. Ogden^ I Cox, 316. 

(5) Tetham v. Anderso7i, 2 Ed , 296 ; 
Attm-nep- General v. Kell, 2 Bt^av , 675. 

(6) Attorney-General v. Comber, 2 S & 
St. 93. 

(7i In re Foreaux [1895], 2 Cb., 501. 

(8) Attorney- General Aspmal, 2 My. & 

Cr., 622 (623). 

(9) Wilkinson v. Lirdgren, L.R., 6 Oh., 
570 ; Cocks v. Manners, L.R., 12 Eq., 585. 

(10) 2 Jarm., pp. 209. 210, 211. 

(U) Commissioners yr, Pemsel, [1891], A. 0., 

683. 

(12) Anjwnan-i-Islamia v. Naairttddin, 3 


A. L. J. R., 124 ; following White v. White, 
[1893], 2 Cb 41. 

(13) Jamnabaiw. KhuuJi,I,lj R., 14 Bom., 1. 

(14) Ib 

(15) lb 

(Ifii Thackersey v. Hurbhum, I. L. R., 8 
Bom., 432 ; Bhuggobntty v. Goroo Prosonno, 
I. L. R., 25 Cal.. il2 (127). 

(17) Jeevan v. Shah Kabeerudeen, 2 M. I. 
A., 390. 

(18) Hossain v. Ali Again, 4 M. H. 0. R., 
44. 

(19) Fatma v. The Advocate-General, I. L. 
R., 6 Born,, 42. 

(20) M'lhomed Hamidullah v. Latful Huq, 
I. L. R., 6 Cal., 744 ; Luchmiput Singh v. 
Amir Alum, I. L. B., 9 Gal., 176 ; Bikani v. 
Shuklal, 1. L. R., 20 Oal., 116, F.B. 

(21) Broughton v. Mercer, 14 B. L. R., 442. 
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a Parsi for the performance of Soo Baj rozaar, ghambur and dosla ceremonies, 
the consecration of mraugdin, and the recitation of Yezashin was upheld, (0 
but not so a bequest by an Armenian for masses. A gift by a Hindu to 
Dkaram (religion) is too vague to be valid.(^) But a fund for the purpose of a 
Jain temple and maintenance of priests or the poor is valid. Eeligious be- 
quest are presumbly charitable. 

467. What are not Charities. — Tbe following have been held to be 
transfers not for charitable uses and therefore void : a gift to procure masses for 
the soul of the testator and otliers.f^l So also a gift to a convent of nuns 
(whoso sole object is the sanctifying of their own souls, and not performing any 
duty of a charitable nature), 1*^) or a gift for the erection or repair of a monu- 
ment, (®) vault or tomb, not forming part of a church. (^) So also a gift for the 
performance of ceremonies for the spiritual good of the donor or his family 
because they lead to no public advantage.(^0 So also the gift of a cup to be 
given to the most successful yacht is not charitable, being a gift for the encour- 
agement of sport. (^^1 And similarly it has been held that a gift for the repair 
of a private tomb^^'^1 or a monument, or to establish a private museum is not 
charitable. 

468. Hindu Endowments. — Hindus, Mahomedans and Buddhists 
are, as already stated, entirely exempted from the operation of this chapter. It, 
therefore, becomes necessary to see how far these rules sanction charitable be- 
quests. It has been ruled by the Privy Council that an alienation by a Hindu 
or Mahoraedan or a Buddhist in perpetuity for a private object is not void,(^®) 
but the gift must be in reality for the object, and not a cover for making be- 
quests against the rule as to perpetuities in which case it would be void.d^) 
Property dedicated to some permanently charitable object cannot, as a rule, be 
alienated .unless the necessity for alienation is completely established. (^7) 

469. Keligious Endowments: valid and invalid. — The fiindu 
law, unlike the English law with respect to charities, makes an exception in 


(1) Limji V, Bapujit I, L. R., 11 Bom., 
44i ; dissented from in Jamshedji Tarachand 
V. Soonabai, I. L. R., 33 Bom., 12‘2. 

(2) Colgan v. Administrator -General^ I. L. 
R., 15 M»id., 424. 

(3) Devshunker . Motiram, 1. L. R., 18 
Bom , 136 ; Morarii v. Nenbai, I. L. R., 17 
Bom., 351 ; Runchordas v. Parvati, I. L. R., 
23 Bom., 726, P. C. 

(4) Thackersey v Burbhum, I. L. R., 8 
Bom., 432 

(5) In re White ; White v. White [1893] , 2 
Ch., 41. 

(6) West V Shuttleworth, 2 My, & K., 684 ; 
Re BlundelVs Trust, 31 L. J. (Ch.i, 52 ; Yeap 
V. Ong, L.R . 6 P.C., 396 (Chinese ‘ supersti- 
tion * case) ; Colgan v. Administrator -General^ 
I, L. R., 15 Mad., 424. 

(7) Cocks V Manners, L. R., 12 Eq., 674. 

(8) Thomson v. Shakespear, 29 L. J. Ch. 
140, 278. 

(9) Hoare v. Osborne, L. R., 1 Eq., 686 ; 
Be Rigley's Trust, 86 L- J , (Ch), 1 47 ; Rich- 
ard y. Robson, 31 Beav., 224 ; SI L. J. Ch., 
397 ; Fowler v. Fowler, 33 Beav., 616. 

. (10) Trimmer v. Danab, 26 L. J. tJh.,;424. 


(11) Yeapachea v. Ong Chfng, L. R.. 6 P.C., 
381 ; Falma Bibi v. Administrator-General, 
I. L, R., 6 Bom., 42 ; Tiimji v. Bapuji, I. L. 
R., 11 Bom , 441. 

(12) In re Bottage [1896], 2 Ch , 649. 

(13) Richard v. Robson, 31, L. J. Ch., 397. 

(14) Fowler v Robson, 33 Beav., 616. 

(15; Jewan Dass v Shah Kabef^r-oo-dsen, 2 
M.I.A., 390 ; Fatma Bihx v. Advocat‘d -General, 
I.L.R., 6 Bom., 42 ; Sookhmoy Chunder v. 
Monohari, I.L.R., 11 Cal., 684, P.C. ; Limji 

V. Bapuji, I.L.R., 11 Bom.. 411; Bikani\, 
Shuklal, I-Ii-R., 20 Cal., 116, F.B. 

(16) Mahomed HamiduUah v. Latful Hug, 
I.L.R., 6 Cal., 744 ; Promotho v. Radhika, 14 
B.L.R.. 176 ; Phare v. Damodar, J.L.R., 3 
Bom., 84 ; Anantha v Nagamuthu, I.L.R., 
4 Mad , 200. 

(17) Mayne’s Hindu Law, § 397 ; Radhabul- 
lab V. Juggut Chunder, 4 8<D.A., 152 ; Shib- 
esewree v Mathranath, 13 M.I.A., 270; 13 

W. R., P.C., 28 ; Jagessur v. Rodroo, 12 W.R., 
299; Tahboonissa V . Kooinar, 15 W.R., 118; 
Arruth v. Juggurnath 18 W.R., 429 ; Mahant 
Burmw Kashi^ 20 W.R., 471 ; Bunwari v. 
Mudun, 21 W.R., 41. 
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favour of religious endowments.'!! But the fact that the exception is sallowed 
both by the Hindu and Mahomedan law is often taken advantage of, for the pur- 
pose of creating a perpetuity. In such cases, the so-called endowment is only 
so in name, the ulterior object of the donor being unmistakably to create a 
perpetuity for the benefit of the donee or his descendants. Now since both 
Hindu and Mahomedan law lean against a devise creating a perpetuity, it is 
necessary to ascertain the limits within which a religious endowment may be 
validly made. For on this question would hinge the determination of the other 
question as to when should the dedication be regarded as illusory and invalid.. 
The Hindu law, unlike the English law with respect to charities, makes no 
distinction between a religious endowment, having for its object the worship 
of a household idol and one which is for the benefit of the general public.W 
A Hindu idol being symbolical of religious purposes is capable of being endow- 
ed with property, and no express words of gift to such an idol in the shape of 
a trust or otherwise are required to create a valid dedication, provided that the 
object of the donor be clearly specified, and the property intended for the en- 
dowment be set apart or dedicated to those purposes. Of course, where the 
gift is to take effect a registered document is necessarily a pre-re- 

quisite, but since a Hindu may make a nuncupative will,^^! it follows that 
ho may likewise make a nuncupative devise to secular or religious purposes. 
On the other hand, where deeds have been dulv executed dedicating his 
property to trustees for the worship of the family idol, if the donor had intend- 
ed that the deeds should not be acted upon and has not divested himself of 
his prouerty, there is then no endowment.'^! Similarly, where a man purchas- 
ed property in the name of his own idol, which no one except himself had the 
power or right to worship it, it could not be regarded as the property of the idol, 
but is the property of the person who purchased it.(f) Hindu law creates no 
legal obligation to endow a family idol to support it, although perhaps it may 
create a rnoral obligation under certain circumstances. '8) And the mere 
fact that a portion of the profits of land in the possession of a party 
had been for some time used for the worship of an idol is no proof 
of an endowment. (9) But, although the mere fact of the proceeds of any 
land being used for the support of an idol may not be proof that those 
lands formed an endowment for the purpose, still where there is appa- 
rently good evidence, going back for more tnan half a century, that the 
land was given for the support of an idol, proof that from that time the proceeds 
had been so expended would be a strong corroboration. (19) In such cases, one 
test of an endowment as to whether it is bona fide or nominal is to see how the 
founder himself treated the property, and how the descendants have since 
treated it.^l A trust is not required to support a Hindu foundation, as it is by 
English law.(l‘'^^ And it has been laid down that in India a trust for a Hindu 


(1) Bhuggobutty v. Qooroa Prosonno, I.L. 
R., 25 Cal., 112. 

(2) Bupa V. Krishnaji^ I.L.R., 9 Bom., 
169; Khstter v. Hart, l.li.R., I Oal., 567, 

(3) Manohur v. Lakhmiram, I.L.R., 12 
Bom., 263 ; followed io Bhuggobutty y, Gooroo 
Prosonno, I.L.R. , 25 Gal., 112 (127). 

(4) S. 123, 

(5) Bhagvan v. Kala, I.L.R*. 1 Bom., 
C41 ; Srinivasammal v. Vijayammal, 2 M. 
H-C.R,. 37 ; ^ubb'iyya v. Chelamma, I.L.R., 
<9 Madu 477 ; Subbayya v. Surayya, I.L.R., 
10 Mad., 251. 
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18 Cal., lOP.C. 

(7) Brojo^oondery v, Luchmee, 11 W.R., 
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(9) Rain PersJuid v. Sreehuree^ 18 W. K., 
399. 

(10) Muddim Lall v. Komul, 8 W. R., 43. 

(11) Qarvqay, Brindabun, 3 W. R., 142; 
Ram Coomar v. Jogender, I.L.R., 4 Oal., 56, 

(12) Manohar v. Lakhmiram, I.'L. R«, 12 
Bom., 241», 
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idol and temple should be regarded as one created for public charitable pur- 
poses.^l) But where neither the general public, nor any section of the people 
have any interest either in the erection and maintenance of a temple or in the 
performance of the prescribed duties, so that the original grantor and grantee 
and their descendants are alone to be benefited, the endowment does not 
becomp public merely because persons are fed at gurupuja and a water pandal 
is maintained during the hot season. (2) Bat a temple always resorted to by a 
certain section of the public, and to which there was attached a dharatnscbloif, 
and a sadavart for giving alms out of the surplus funds to the travellers, cannot 
but be regarded as intended for public, religious and charitable purposes. (3) A 
bequest by a Hindu for the performance of ceremonies and giving feasts to 
Brahmans is a meritorious act.l^l A trust, if otherwise valid, is not retidered 
invalid by reason of the recital in the deed as to the testator’s desire to 
establish a perpetuity. 

470 , It may be observed that the personal law of the Hindus and Maho- 
medans being intimately connected with their religion, 
^Ruie^cora^^a^ed^** allows of gifts in perpetuity to religious objects to an extent 
^ * ‘ which would clearly be opposed to the rule as to perpetui- 

ties. Even bequests, which would in England be regarded as for superstitious 
uses, are permitted in their case But the fact remains that such bequests 
are in the nature of exceptions to the rule and must be carefully watched, lest 
under the guise of dedicating the property to pious uses a perpetuity, equally 
abhorrent to Hindu and Mahoraedan ideas, bo created which the courts will in 
no wise enforce. Of course, where the costator has clearly car- marked a portion 
of his property for charitable purposes, effect will bo given to his wishes. 


471 . And in order to see what his real intention was, reference may bo 
Intention bow made not only to the will, but also to other cognate docu- 

constpued. ments, and in fact to any record arid surrounding circum- 

stances disclosing or tending to disclose his unmistakable intention. (®) A testatrix 
after appointing four executors, made over to them by her will “as such” all 
her property and effects, “but in trust always for the purposes hereinafter men- 
tioned and after directing them to preserve certain houses as a family house, 
and giving certain specific bequests, disposed of the residue of her estate thus; 
“As regards the remainder of my real and personal property of what kind soever, 
not already disposed of, I direct that ray executors shall receive and collect the 
same from all persons whatever, and in such manner as to them may seem 
proper, and 1 direct that they, their heirs, successors, repiesentatives, or 
descendants, may apply and distribute the same, all circumstances duly con- 
sidered, in such manner and to such parties as to them may appear just.” But 
it was held by the Privy Council that, according to the true construction of the 
above clauses, there was no absolute gift to the executors as individuals. The 
residue was not severed from the trust with which the testatrix had clothed all 
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Oe7ieral, 1. L. R., 6 Bom., 42 ; Colgan v. The 
Adminiatrator-Oeiieral, I. L. R.. 16 Mad., 
424 (446). 

(8) Permanandas v, Venayekrao, I.L.R.f 
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her property in the hands of executors, but aUhough a trust was intended to he 
created, it failed tor want of adequate expression of it.f^^ Lord Eldon has laid 
down the same principle for he says : ‘'If the testator meant to create a trust, 
and not to make an absolute gift, but the trust is ineffectually created, or is not 
expressed at all, or fails, the next of-kin take.*’f‘-^) 

472. Mahomedan Endowments.- The law relating to trusts is of 
great antiquity in the Mahomedan law, and is said to owe its origin to the 
Prophet himself, who is said to have enjoined on owners the duty to tie up their 
property, and devote its produce for ever and ever to human beings. Wakf (3) 
is then the dedication of property either in express terms or by implication, for 
any charitable or religious object, or to secure any benefit to human beings. 
The constitution of wakf naturally implies creation of a perpetuity, for even in 
cases where the object of the wakf fails, the reversion is to be applied for the 
benefit of the poor. And according to Hanafi law there can be no valid wakf 
tor a limited time. If it be created for even a limited period, the limitation as 
to time fails, and the loakf takes effect as a perpetual dedication. Wakf is then 
another exception to the rules as to remoteness, and the law regards it with 
tenderness inasmuch as it is usually a bequest to the deserving poor. But 
from this very fact it is often made a cloak for concealing the ulterior design to 
defeat the provisions of the rule. According to the Shia law the first pre- 
requisite of a valid wakf is that there should be a specific dedication to religious 
or charitable uses. If, therefore, the nature of the transaction discloses that 
the dedication was not so much intended to satisfy pious or charitable objects 
as to secure the preservation of the donor’s property for his family, the wakf is 
invalid. The following is an example of an ill-disiguised attempt to create 
a perpetuity : “ I have made a wakf of the remaining four annas in favour of 

my daughter B and her descendants, as also her descendants’ descendants’ 
descendants, how low soever, and when they no longer exist then -in favour of 
the poor and needy.” In the following case a more elaborate attempt was 
made, but it farad no better. One M, a Shia Mahomedan, drew up an instru- 
ment, by which he purported to make a wakf of the whole of his property. 
This instrument beyond the bare statement chat the property was constituted 
7uakf, contained no specification of the purposes to which it was to be devoted. 
The settler, however, after naming himseif, as the mutwalli of the icakf pro- 
perty during his life went on to declare, that the precise purposes of the dedi- 
cation, and the mode in which the wakf property was to be managed would 
be set fortij in a will which the settler was about to execute. But he added 
that the future will sliould always bo acted on after his death, and, so far as he 
himself was concerned, he laid down no rules for the management of the wakf 
property. A will was also concurrently drawn up, and it provided for the 
succession to the oflice of vivtwalli after the death of the testator, and laid 
down certain “ rules of practice” to be observed with reference to the manage- 
ment of the endowed propert> . These rules enjoined no more than the obser- 
vance of certain customary ceremonies which the testator was wont to perform. 


(1) Yeap Ctieih v Oiig Chen<jt 1 L.R., 6 P. 
C 381. 

(2) Mortce v. Bishop of Durham, 10 Ves., 
635 

(3) Lit. (Arflb) “ tying up or detaining.” 

(4) Hamid v. Mujawar, I.L.H.. 24 All.. 
257. 

(5) Hamid v. Mujawar, I.L.R*. 24 All., 
257 ; Syeda v. MughaU ib., 231 ; Agha AH v. 
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AUaf Has '171, I.L.R., 14 All., 429; Mahomed 
Haviidullah \ . Lotful B'uq, I.L.R., 6 Gal., 
744; Pathukutti v. Avathatakutti, I.L R.- 13 
Mad.. 66; Abdul v. Hussen, 10 B.H C.R., 7 ; 
Mahomed v. Mahomed, 5 Bom., L.R , 624. 

(6) Mahomed Hamidullah v. Latful Huq, 
I.L B.. 6 Gal.. 744 (748), followipg Abdul v, 
Hussen, 10 B.H.O.R.. 7 (18). 
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bat ooe rule provided for the payment first of all of the settler’s debts by 
curtail men ti of expenditure. The wakfnama, while reciting that the walcf was 
created “ in order to obtain beoeht in the next world ” also directed that tbe 
proDerty therein comprised should “ under no circumstances be made the 
subject of inheritance.” This clause was inserted avowedly with the view of 
preventing its disruption by being made subject to the law of inheritance and 
which .had been the fate of the property belonging to the settler’s other four 
brothers. It was thus clear that under the guise of a wakf the settler attempt- 
ed to establish a perpetuity in favour of his own descendants as beneficiaries. 

473. The same principle was extended to a Parsi bequest of the income 
PapsiB *** share of a bungalow in Bombay to be 

devoted in perpetuity to “ the performance of the haj rozzar 
ceremonies and the consecration of the niraugdin, and the recitation of the 
yezashin and the SinnufiX ghamhar and dosla ceremonies,” which ceremonies were 
shown to be performed among Parsis rather with a view to the private advan- 
tage of individuals than for the public benefit. It was also provided that the 
property was not to be sold or mortgaged. It was held that since the benefit, 
if any, was to accrue to only a limited few and not to the public, the bequest 
was not saved by the rule.(‘^l 


474. An Armenian resident in this country is bound by the rule enacted 
Armenian cannot say that because the rule as to 

perpetuity is inapplicable to Hindus and Mabomedans, the 
rule itself had no application to India, for the rule being founded on public 
policy must be regarded as a part of the territorial law of England in all her 
Colonies and Dependencies. Hence a bequO'^t by an Armenian, in 1836, of a 
certain fund “ that the income thereof be given for perpetual masses for the 
benefit of ray soul and for the souls in purgatory ” was held to be void as not 
falling within the exemption in favour of charitable bequests. 


A devise of “ two plantations, in which the graves of the family are placed, 
to be reserved as the family burying nlace, and nob to be mortgaged or sold is void 
as a devise in perpetuity. Similarly a direction ‘ that a house for performing 
religious ceremonies to my late husband and myself be erected’ is void.f^l 
“ Although it certainly appears, that the performance of these ceremonies is 
considered by the Chinese to be a pious duty, it is one which does not seem to 
fall within any definition of a charitable duty of use. The observance of it can 
load to no public advantage, and can benefit or solace only the family it8elf.”(S) 
Such bequests bear a close analogy to a gift by a Roman Catholic widow of 
property for masses to the repose of her deceased husband’s soul and of her 
own, which, though not falling within the statute as bo superstitious uses, was 
still held not to be a charitable use.f^l It is to be observed that in this respect 
a pious Chinese is in nrecisely the sarae predicament as a Roman Catholic who 
has devised property for masses for the dead, or as the Christian of any Church 
who may have devised property to maintain the tombs of deceased relatives. 


(1) Hamid v, Mujaxoar, T. L. R., 24 All,, 
267 (262, 263) ; see a. 1*29 Comm., post. 

(2) Limji v Bapuji, I. L. R , U Bom., 441 
(447. 448); followint? (7ocA:.9 V. MaxinerSy L.R., 
12 Eq., 674 ; Attorney- General v. Haber- 
dasJier's Co., 1 My. & K., 420. 

(3) Colgan v. Administrator-General, 1. L. 


15 Mad., 424 (446). 

<4» Yeap Cheah v. Ong Oieng, L. R., 6, P. 
C., 381. 

(6) Yeap Cheah v. Ong Cheng, L. R., 6 P, 
C., 396. 

(6) West V. Shuttleworth, 2 My. & K., 6S4. 
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All are alike forbidden on grounds of publio policy to dedicate lands in perpe- 
tuity to such objectB.(ll 

476. Cy pres Doctrine. — Charities, it is said, are so highly favoured 
in law that gifts to charities have always received a more liberal construction 
than the law will allow in case of gifts to individuals.^^) In the case of charit- 
able bequests, where from the objects being uncertain, or the persons who are 
to take not being in esse, or the bequest being incapable of being carried into 
exact execution, or for other like causes, a literal execution becomes inexpe- 
dient or impracticable, the Court will carry out the will as nearly as it can 
according to the original purposes, or, as the technical expression is, cy pres 
‘ near to it.* The applicability of this doctrine was much canvassed in a 
case in which the testator, a Parsi, had left a sum of money for the purpose 
of erecting a meeting hall for the exclusive use of the Parsis. The endowment 
was found to be inadequate, and a hall could not be erected for twenty years. 
The question then raised was whether the object of the testator could not be 
oarried out cy pres by sanctioning diversion of the fund into other channels, 
and the Court held that it had the power, and in consultation with the members 
of the Parsi community it ordered the fund to be utilized in erecting a 
hospital. (^1 

18 , Where the terms of a transfer of property direct that 
the income arising from the property shall be 
cumuiltron!^** accumulated, such direction shall be void, and 
the property shall be disposed of as if no 
accumulation had been directed. 

Exception , — Where the property is immoveablQ, or where 
accumulation is directed to be made from the date of the 
transfer, the direction shall be valid in respect only of the 
income arising from the property within one year next following 
such date ; and at the end of the year such property and income 
shall be disposed of respectively, as if the period during which 
the accumulation has been directed to be made had elapsed. 

476. Analogous Law. — This section corresponds with section 104 of 
the Indian Succession Act, (^) and has been adopted from the English Statute 
known as the Thellusson Act, which was passed to prevent accumulation of 
income. The English act was the outcome of the decision in a case of that 
name,<®l in which one Peter Thellusson in 1796 A.D. disposed of his immense 
property by which he excluded his issue from enjoyment, directing that the 
income from his estate should be accumulated. As there was no statute to 
prevent this, his directions had to be ca»Tiod out, although it was felt to be 
monstrous that the property should be tied up for nine lives. By the statute 


(1) Yeap Cheah v. Ong Cheng, L. R , 6. P, 
0., 381 (396); following Richard v. Robson, 
31 L. J., (Oh.), 896 ; Boarc v. Osborne, L R. 
1 Eq., 686. 

(9) Mills V. Farmer, 1 Mer., 65, 96; Mog- 
gridgev, Thackwell, 7 Ves., 36 ; 2 Story’s 
Eq. Jur., 1166. 

(8) Hortnasji, 1. L. R., 39 Bom. 214 (946). 


(i) Act X of 1866. 

(5) 39 & 40 Geo. Ill, o. 98. See also Con- 
veyancing Act, 1881, 44 & 45 Vic., o. 41, s. 
42 (5); Thellusson v. Woodford, 4 Ves., 297, 
affirmed on appeal, 11 Ve^., 119; 4 R. R., 
205 ; Appeal in 8 R. R., 104 (1805 A. D.). 

(6) Thellusson v. Woodford, 4 Vea., 297. 
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subsequently passed the period of aooumulation under wills was limited to the 
term of twenty-ooe years from the death of the testator. Certain exceptions 
are, however, made for the payment of bona fide debts (0 of the testator or of 
any other person. 


477 . The corresponding section of the Indian Succession Act runs 
thus : — • 


Kliecfc of direction for 
accniuiiliitioii. 


“ 104. A directiou to accumulate the income arising from any 
property shall be void ; and the property shall be disposed of, as 
if no accumulation had been directed. 


Fjxception. — Where the property is immoveable, or where accumulation is directed to 
be made from the death of the toscator, the direction shall be valid in respect only of the 
income arising from the property within one year next following the testator’s death 
and income shall be disposed of respectively, a.s if the period during which the aooumulation 
has been directed to be made had elapsed. 


Illustralio7is, 

(а) The will directs that the sum of Rs. lO.OOO shall be invested in Government 

securities, and the income accumulaDed for 20 years, and that tha principal 
together with the accumulations, shall then be divided between A, B and C. 
A, JJ and C, are entitled to receive the sum ol Hs. 10,000 at the end of the year 
from the testator’s death, 

(б) The will directs that Rs. lO.OOO shall be invented, and the income accumulated until 

A shall marry and shaU then be paid to him. A is entitled to receive Rs. 10,000 
at the end of a year from tbc testator’s death. 

(c) The will directs that the rents of the farm of Sultanpur shall be accumulated for ten 
yo.ar^ and that the accumulation shall Po then paid to the oldest son of At the 
death of the testator, A has an eldest son living, named B. B shall receive 
at the end of one year from the tostitoc’s death, tbc rents which have accrued 
during the year, together with any interest, which may have been made by invest- 
ing them. 

{d) The will directs that the rents of the farm of Sultanpur shall be accumulated for ten 
years and that the accumulation shall then be paid to the eldest son of A. At 
the death of the testator A has no son. The bequest is void. 

(f) -4 bequeaths a sum of money to /i, to be paid to him, when he shall attain the ago of 
18, and directs the interest lo be accumulated till he shall arrive at that age. 
At A's death the legacy becomes vested in B and so much of the interest as is 
not required for his inaintoiiance and education is accumulated, net by reason of 
the direction contained in the wiil, but in consequence of B's minority.” 

The trustee of a minor is, however, empowered to accumulate his ward’s 
income for the benefit of his ward W And a similar provision is made in the 
English Conveyancing Act, 1881, 

478 . The marginal note to the Bill shows that the draftsmen had settled 
the section in view of an English procedeotf^) from which, however, no per- 
ceptible principle has been borrowed. In the case referred to out of the accumu- 
lation made, the court ordered the withdrawal of £40,000 for rebuilding the 
family mansion house on condition that the fund be recouped by setting aside 
certain sums out of its rents. But such a direction in the case of immoveable 
property may or may not be valid according as it does or does not satisfy the first 


(1) 76., s 2; Mathews v. Kehle^ L. R., 3 
Ch.. 691. 

(2) S. 41. Indian Trusts Act (II of 1882). 

(3) 44 & 45 Viet., e. 41. s. 42. 

(4) Doimldson v. Donaldson, 3 Ch., D., 
743. 


(5) Donaldson y. Donaldsoriy 3 Oh. D., 743 
(748). The motion was agreed to by all tbe 
parties, but the Court’s order was necessary 
as a minor beneficiary under the settlement 
was affected. 
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proviso of the exception, the word “ or ** denoting that the two clauses are to 
be read distributively. Although this section is based upon the English Iaw,^l^ 
it should be noted that it does not in all respects coincide with it, for it does 
not make the same proviso to be found in the English Statute which does not 
extend (i) to any provision for payment of debts, or (ii) for raising portions 
for children, 13^ or (iii) to any direction touching the produce of timber or wood, 
or (iv) to a trust to expend part of the income of landed estate in maintaining 
the property in good repair. (4) The statute does not extend to Ireland. 

In both countries the provisions of the section would apply equally to 
charities, but they have no application to Hindu law or to a transfer by 
operation of law in which an accumulation may legally take place.l'^1 

In England the statute applies also to leaseholds,^®! and the validity of a 
gift or devise of a leasehold estate would he judged by the law of the country in 
which the property is situate and not by the law of the grantor’s domicile.^) 

479. Principle. — If unlimited accumulations were allowed as in 
Thellusson’s case, it would lead to considerable mischief and hardship upon 
nearer descendants and relations, and it would, moreover, engender a public 
evil by placing property for too great a length of time, often arbitrarily fixed 
by ambitious testators, out of tlie reach of commerce. 

480. Liimits of Accumulation. — The absurdity of allowing unrest- 
rained accumulations cannot better be made evident than by a recital of the 
facts of the case which gave rise to the restrictive legislation. There the testa- 
tor devised his real estates of the annual value of about 5,000/., and other 
estates directed to be purchased with the residue of the personal estate, 
amounting to over 6,00,000/., to trustees and their heirs, etc., upon trust during 
the lives of the testator’s sons. At B and C, and of his grandson Z), and of such 
other sons as A now has, or may have, and of such issue as D may have, and 
of such issue as such sons may have, as shall bo living at his doc^ase or born 
in due time afterwards ; and during the life of the survivor, to receive tho 
rents, and profits and from time to time to invest tho same, and the produce 
of timber, etc., in other purchases of real estates ; and after the death of the 
survivor of the said several persons, that the said estates shall be divided into 
three lots, and that one lot shall be conveved to the eldest male lineal descend- 
ants then living of A in tail male, remainder to tho second, etc , and of all and 
every other male descendant or descendants then living, who shall be canable 
of taking as heir in tail male and of tho persons to whom a prior estate is limit- 
ed of A successively in tail male, remainder in equal moieties, to the eldest and 
every other male lineal descendant or descendants then living of B and G as 
tenants-in-common in tail-male, in tho same manner, with cross remainders ; 
or if but one such male lineal descendant, to him in tail male, and the remainder 
to the trustees, etc. The other two lots were directed to be convoyed to the 

(1) In the marginal note to the Bill of 1879 184 (192, 19S), explaining Saunders v. 

the following case ifl cited as the authority — Vatuier.^ 1 Beav , 1^5; Goslinq v. Qnsling 
Donaldson V . Donaldson, 3 Gh. D., 743. Job. 265 (272* ; Weatherall v. Thornburgh, 8 

«r{2) 39 & 40 Geo. Ill, o. 98, s. 3. Ch D., 261 ; Talbot v. Jevers, L.R., 20 Eq., 

(3> Bateman v. FJodgkin, 10 Beav., 426; 255 

Barrington LiddeU DeG M. &. G., 480; (7) Bryan v Collins, 16 Beav., 17; Tench 

Edwards v. Tuck, 8 DeG M. & G., 40. v. Cheese. 24 L.J. Ph., 716. 

(4) Vine V. Raleigh [1891], 2 Ch , 13. («) Freke v. Carhery, L R.. 16 Eq., 461. 

(5) Freke v. Carbery, L.R., 16 Eq., 461. (9) Ibid, 

(6) Harbin v. Mastermdn [1894], 2 Oh., 
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male descendants of B and C, in the same manner, and wibh similar limitations, 
to the male descendants of tbeir brothers, and to the trustees in fee ; and it was 
directed that the trustees should stand seised, upon the failure of male lineal 
descendants oi A, B and C, as aforesaid upon trust, to sell and pay the produce 
to His Majesty, his heirs and successors, to the use of the sinking fund ; and 
accumulation till the purchases or sales can take place to go to the same pur- 
pose, vC^ith a direction that all the persons becoming entitled shall use the 
surname of the testator only. The trusts of this eccentric will had to be enforc- 
ed, as there was no law against it, but, as already stated, steps were soon 
taken to enact against the recurrence of similar dispositions which would bo as 
heartless as they would be insensible. <2) 

481. Under the statute a trust. for accumulation contrary to its pro- 
visions is void only for the excess, if it is capable of being clearly distinguished. f3) 
Where the invalid part is struck out, the property so released constitutes a 
portion of the residue undisposed of, and belongs to the testator’s next-of- 
kin, The same provision has bean enacted in the section, under which only 
the invalid direction is void, and the property is to be disposed of as if no 
accumulation had been directed. The invalidity does not affect the gift, but 
only extinguishes itself. But where the limitations of an estate, which are 
valid, have annexed to them trusts of accumulation which are in tbeir creation 
invalid by reason of their indefiniteness, the Court, when dealing with the 
instrument, will not support the trust for accumulation so far as the testator 
might have carried them, but will reject them altogather.W For the purpose 
of construing the nature of a devise, it is permissible to refer to the other prior 
trusts with which it may be connected. (6) 

482. The statute does not permit accumulation during a minority, and 

PermisBible period elapse between the death of the testator and the 

for aooumula^n. commencement of the minority, or in favour of any person 

who would not for the time being, if of full age, be entitled 
to the annual produce of the fund.(f) Where a testator directs the accumulation 
of a fund to commence at a time subsequent to his decease, the accumulation 
becomes void at the expiration of twenty-one years (in India eighteen years) from 
his decease, although at that period there has been on the whole less than 
twenty-one years of accumulation. ^^1 Hence where a testator gave annuities to 
A and B respectively, charged on money in the funds, and he directed that when 
either died, the annuity should accumulate until the death of the survivor, A 
died some time after the death of the testator, B boing still alive. In such a case 


(1) Thellusson v, Woodford, 4 Ves., 227, beyond the legal period). 

O. A.. 11 Ves., 112. (3) Wilson v. Wilson, 20L. J. (N. S.l.Gh., 

(2) Cases decided before the Thellusson 365 ; Bassil v. Lister, ib., 641 : Longdon v. 

Act are now only of historical value. They Simson, 12 Ves., 295 ; OrifjfithY. Vere, 9 Vea., 

are Bendlesham v. Roberts, 23 Beav., 321; 129. 

Curtis V. Sukhin, 11 L. J., (N. S ), Ch., 380; (4) W Donald v. Bryce, 7 L. J., (N. S.), 

Southampton v. Hertford, 2 Ves., & B., 54. Ch , 173 ; Oddie v. Brown, 28 L.J.Ch., 542 ; 

(Before 39 & 40 Geo. Ill, o. 98, aocumula- Mathews v. Keble, L. R., 3 Ch., 691 ; L. R., 

tioD might have been co-extensive with, 4 Eq., 467 ; Simmons v. Pitt, Li. R., 8 Ch., 

but oould not exceed the limits of, an exe- 91^\Weatherall^. Thornburgh, Q Oh., 

outory devise, but a limitation to vest only Talbot v. Jevers, L. R., li^O Eq., 255. 

in the first descendant of person in being (5) Kerr v. Dungannon, 1 Ir. Eq. R., 343. 
who might attain 21, was too remote — ib., (6) v. 5 Cl. & F., 114, affirm- 

61 at p. Bacony. Proctor, T. & R., 31 ; Bough- ing Shaw v. Rhodes, 1 My. & Cr., 135. 
tem V. James, 8 Jur , 329, O. A. ; Broughton (7) Ellis v. Maxwell, 10 L. J. (N. S.), Oh., 
V. Broughton, 1 H. L. C., 406 (trusts for aocu- 266. 

mulations disallowed as they might endure (6) Webb v. Webb, 2 Beav. , 493. 
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the acoumulation will cease at the expiration of twenty-one years from the testa- 
tor’s decease and not from twenty-one years from the decease of A. The sec- 
tion has no application to a transfer by operation of law. Although the grant 
may contain no express direction to accumulate, yet if an accumulation neces- 
sarily takes place by reason of the form in which the property is given, the 
case would fall within the rule.(0 A direction in a devise of freehold on trust 
for the first and other sons successive in tail-male, that “if any person, benefi-^ 
oially entitled, should be under twenty-one, the trustee should apply a 
competent part of the rents, etc., for his maintenance, and invest the remain- 
ing part, so that the same might accumulate and be invested from time to 
time, and settled to the same uses as the devised estate is void. (2) Of course, 
there is nothing in the rule to prevent the creation of several interests to take 
efifecb successively. Thus the grantor may provide for the enjoyment of A 
until B attains twenty-five, but a provision that the property should accumu- 
late until B attains the age is void.i^) The rule against accumulation is like 
the rule against perpetuity directed against the postponement of enjoyment. 
And although by force of the rule the invalid direction is cut out, in point of 
disposition the language of the instrument must remain precisely the same as 
if there had been no such excision. (^1 

483. Hindu Law on Accumulations. — A direction to accumulate is 
not opposed to the policy of Hindu law.^ On the other hand, such a direction 
is usually to be found inserted in Hindu wills, and the practice is certainly 
of long standing, and has a peculiar fascination for middle-class donors who, 
from a feeling of false pride, seldom consider the value of their gift if presently 
conveyed as sufficient, and therefore provide for its augmentation by a direction 
here prohibited before its transfer to the objects to their bounty. (^) But a 
Hindu testator cannot direct the accumulation of the income of his estate for 
an indefinite period if there is no beneficial interest created in the property 
in order to render the gift whether under the will or i7tier vivos valid. (6) But 
there is nothing in the general principles of Hindu law, or public convenience, 
to prevent a Hindu testator devising bis self-acquired property by way of 
remainder, or executory devise, upon an event which is to happen on the close 
of a life in being. (7) Of course, a Hindu can only direct accumulation of only 
his own self -acquired property over which he has full power of disposition. 
His power over the ancestral property is necessarily limited, and he can no 
more provide for its accumulation than he can change the course of its devolu- 
tion after his death. And even in the case of his self-acquired property he is 
not at liberty to provide for its arbitrary accumulation. As Norman, J., obser- 
ved in a case ; “ a testator cannot, in giving his property by will, impose condi- 
tions in contravention of the objects for which property exists, or contrary to 
the policy of the law. For instance, suppose an estate were given to a man 


(1) Tench v. Cheese^ 24 L.J. Oh., 716. 

(2) Browne v. Houghton, 15 L J. (N.S.), 
Ch., 391 ; Scarisbrtck v. Skelmersdale, 19 L. 
J. (N.S.), Ch., 126. 

(3) Tribhovandas v. Smith, 20 

Bom., 316; O.A., IL.R., 21 Bom., 349; 
Krishnarao v. Benabai, I.L.B., 20 Bom., 
57 (583); Jamnabaiv. Dharsey, 4 Bom. L.R., 
893 (902) ; following Amrito v. Surnomoyee, 
I.L.R., 24 Cal., 589. 

(4) Green V. Gascoign, 34 L.J. Ch., 268. 

(5) Soorjeemoney y. Denobundhoo, 6 M.l. 
A., 526; Sonatunv. Sreemutty JuggntsooU' 


dree, 8 MJ.A., 66 ; Bissonauth v. Sreemutty 
Bamasoondery, 12 M.l, A., 41 (in all of which 
the point was impliedly conceded) ; Amrito 
Lall V. Surnomoye, I.L.R., 24 Cal., 589; 

0. A., I.L.R., 25 Cal., 662 (in which the 
decree was reversed on another point) ; O.A. 
affirming the appellate decree, l.L R., 26 
Cal., 996 P.C. ; Rajendra Lall v. Raj Coomari, 

1. L.R., 34 Gal., 6. 

(6) Amrito Lall y. Surnomoyee, I.L.R., 26 
Cal., 662. 

(7) Soorjeemoney y. DenobundhoOt 9 M.l. 
A.. 123. 
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on condition that it should be allowed to relapse into a jungle, or never be 
cultivated, no one could doubt that such a condition would be void.**(l) So it 
has been held that a provision in a will postponing the enjoyment of the 
property by the son beyond the period of minority is invalid, ^2) trust to 

accumulate for ninety-nine years, without any direction as to its disposition 
after the limitation was declared void.^^l But all these cases appear to have 
been* decided with reference to the rule against perpetuity. Accumulation as 
such was not held invalid by the Privy Council on appeal from a case deter- 
mined by the Calcutta High Court(^) and in which it was pointedly contended 
at the Bar that the clause ih the will directing accumulation was per se 
invalid. 1^) A direction for accumulation can only be carried out by the interven- 
tion of trust, and as has been before stated, trusts were not unknown to the 
Hindu law, though it is true, there has been no such development of the elemen- 
tary principles as has taken place under the fostering care of English Equity.f^) 
But while a disposition may not bo invalid because it transgresses the rule ag»iinst 
accumulation, it must always bo considered with reference to the rule that a 
Hindu cannot be permitted to do indirectly by the intervention of trust what 
could not done directly, or in any other manner. \ direction for accumula- 
tion for all time or until it aggregated three lacs or any other certain amount 
has been therefore declared to be repugnant and void. (7) If a direction to accumu- 
late up to three lacs would be good, there is no reason why a similar direction to 
accumulate up to twenty crores before division should not also be good. But 
in such cases the devise fails not because the direction is per se invalid, but 
because it is arbitrary or repugnant to the nature of the interest created,— 
because it creates a perpetuity, or because if the direction were held valid it 
may lead to divisions being made amongst persons unborn at the time of the 
testator’s death, or because of uncertainty, it being impossible to ascertain at 
the time oM.ho testator’s death who would he entitled to participate in the 
several divisions of accumulations directed to be made, since it cannot be 
ascertained as to when the accumulations would attain the requisite amount 
to become visible. It may then be impossible to say within what degree of 
relationship the descendants of any deceased son would be when the time for 
division might arrive. A direction for accumulation which is pe^’petual, or too 
remote, or transgresses the other recognized canons of Hindu law would 
naturally fail. A direction that the trustees should accumulate the income 
until the testator’s widow should adopt a son and that son should attain the 
sixteenth year, does not infringe any of the rules and has been declared to be 
valid. 18) 


(1) Kiimnra v, Kumara, 2 B. L. R. (O.C ), 
11 (25) 

Brnmamnyi v. Jages Chandra^ 8 B. L. 
R., 400 ; Mokotndo v. Oonesh, T. L, R., 1 Cal., 
104 ; CnVy Nath v. Chunder Nath^ 1. L. R., 
8 Cal., 878. 

(8) Per Peacock, C. J., in Kumara v. Ku- 
mara^ 2 B L R lO. C.), 11 36. 

(4) Sh''okmny v. Monoharri, I. L. R., 7 
Cal., 2^9; O. A., I. L. R., 11 Cal., 684, P.C. 

(6) Sh 'okmoy v. Monnharri, I. L. R., 
7 Cal., 269; O A., I. L. R., 11 Cal., 684, P.G., 
p. 690. 

(6) Even the fidci commissum of Roman 
law was hardly a trust, though under its guise 
many of the objects whioh the testator had 
in view makng his will could be effected. 


But a fidei commismm should not on that ac- 
count bo confounded with the English sys- 
tem of trusts, in which there is present the 
double in or under which every species of pro- 
perty has to be viowei, viz.f the trustee on 
the one hand, who is declared by the law to 
be the absolute and uncontrolled owner, and 
the ccstue que trust, on the other, who has a 
right in equity to interfere in the ownership, 
.and compel the trustee to abandon all or 
nearly all his rights in his favour. Krishna- 
ramani v. Ananda, 4 B. L. R., 231 ^246). 

(7) Per Peacock, C. J., in Krlshnaramani 
V. Ananda, 4 B. L. R., 231 (277). 

(8) AmriU^ Lall v, Surnomoye^ I. L. R., 24 
Cal.. 589 (overruled on another point), O.A. 
in I. L, R., 25 Oal., 662; O. A. to P.C., 
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484. Exception. — The exception allows limited accumulation only in 
two cases, namely (i) where the property is immoveable, and (ii) where ac- 
cumulation is directed to bo made from the date of the transfer. In either 
case the direction is valid in respect only of the income arising from the 
property within one year next following such date. 

In computing the period of one year from the date of transfer, the day of 
transfer is to be excluded.f^l 

The exception is awkwardly worded, for as it is, it would seem that if 
accumulation is directed to he made not from the date of the transfer, but from 
a subsequent date, but ending with the year from the date of the transfer, the 
direction should bo invalid. 

19 . Whore, on a transfer of property, an interest therein is 
„ ^ . created in favour of a person without specifying 

the time when it is to take effect, or in terms 
specifying that it is to take effect forthwitl) or on the happening 
of an event which must happen, such interest is vested, unless a 
contrary intention appears from the terms of the transfer. 

A vested interest is not defeated by the death of the 
transferee before he obtains possession. 

Explanation. — Kn intention that an interest shall not be 
vested is not to bo inferred merely from a provision whereby 
the enjoyment thereof is postponed, or whereby a prior interest 
in the same property is given or reserved to some other person, 
or whereby income arising from the property is directed to bo 
accumulated until the time of enjoyment arrives, or from a 
provision that if a particular event shall happen, the interest 
shall pass to another person. 

485. Analogous Law. — This section defines a “ vested interest ” as 
section 21 defines its correlative “ contingent interest.” The term is used in the 
same sense in the Indian Succession Act, whore a logaev is said bo be vested in 
interest when its payment or possession is postnoned but when its vesting 
depends upon a specified uncertain event, the interest of the legatee is, until 
the condition has been fulfilled, “ contingent. ”1^1 It would equallv serve as a 
definition of the term as used in the Indian Kegistration Act.lh The difference 
between a vested and a contingent interest will have to )}o discussed presently. 

The explanation is the same as that appended to section 106 of the 
Indian Succession Act. 

486. Principle. — The difference between the two interests is that 
while the vested interest takes effect from the date of transfer and does not 


26 Cal., 996, P.C. (both the Courts 
bavinf? held against adoption no opinion was 
expressed on the other questions decided by 
Jenkins, J., in I. L. R., 24 Cal., 529), 
followed in Jamnahai Dharscy^ 4 Bom. 
L. R., 893 (908, 903). 

(l) Semhle in Wehh v. Webby 2 Beav., 493 ; 
Gorstv- LotondeSy 11 Sim., 434; Lester v, 

G. TP— 41 


Oarlandy 15 Ves , 248, 

(2) S. 106, Indian Succession Act (X of 
1865). 

(3) fb., s. 107. 

(4) S. 17, Act hi of 1877; Act XVI of 
1908 ; Lhan Singh v. Thakur Das, (1908) 
P. R. No. 89; Abdool v. Goolam^ I. L. R., 30 
Bom.. 304 (816. 316). 
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depend on a period or event that is uncertain, contingent interest is contingent 
upon the happening of a contingency which may or may not take place. Ther 
difference between the two interests is the difference that whilst the one is 
unconditional and only the enjoyment is postponed, the other is solely depend- 
ent upon the fulfilment of the condition which may or may not be fulfilled, 
In the one, the gift itself is immediate, but the enjoyment is postponed, 
but Jn the other there is no gift at all, but merely a promise of having 
one. The latter may develop into the former, but until it does so it is a 
mere chance, and is as such inalienable. (§ 203) The word vested is some- 
times used in the sense of payable, as where the shares of members of a 
class are directed to be vested at a particular time,(0 there being a gift 
over to the other members of a class of the shares of those dying before 
that time without issue. Thus, where A bequeaths to B 100 rupees, to be 
paid to him at the death of C. On A's death the legacy becomes vested 
in interest in B, and if he dies before C, his representatives are entitled to 
the legacy. (2) But whore an estate is bequeathed to A until he shall marry, 
and after that event, to B, B's interest in the bequest is contingent until the 
condition shall be fulfilled by A*s marrying. (3) The law is said to favour 
the vesting of estates, 1^) the effect of which principle seems to be that property 
which is the subject of any disposition, whether testamentary or otherwise, will 
belong to the object of the gift immediately on the instrument taking effect, or 
80 soon afterwards as such an object comes into being or the terms thereof will 
permit (S) (§ 488). Estates and interests may be (a) vested in possession— as 
where there is a present right to the immediate possession or enjoyment ; \b) 
vested in interest — where there is a present indefeasible right to the future 
possession or enjoyment. Therefore, an interest may be vested, although there 
may not be a right to present possession, and it may be that the transferee 
may never enjoy possession or the vested right may subsequently be divested. 
Thus, where there is a gift to an infant with remainder over in the event of his 
dying under twenty-one, the infant has a vested interest subject to be divested 
on his death under that age.^G) 


Qaestion one 
construction. 


of 


487. The question whether particular words convey vested or contingent 
interest is often a question of construction. (f) In constru- 
ing whether certain words convoy a definite specific in- 
terest, the words used to transmit the interest must be 
construed in their plain ordinary meaning. Words which have become by ac- 
cepted usage terms of art in England do not exist in the vernaculars of India, 
where the English mode of creating interests is but of recent origin. (Q) Thus, 
where in a will, sufficiently direct words of present gift wore used, the direction 
to postpone enjoyment was rejected as repugnant, and the interest was held to 
bo vested. Vesting in possession is not postponed merely because the estate 


(1) Wxllavis V. Haythoxne, L. R., 6 Cli , 

782. 

(2) S. 106, ill. (a), Ind'uwi Succession Act, 

(3) S. 107, ill. if), Indian Succession Act. 

(4) Carlton Thomjison^ L. R., 1 Sc. Ap., 
232; Taylor v, Graham, S App. Gas., 1287. 

(5) I Jarm., 799 ; Maseykv, Ferqusson,!, 
L. R., 4 Gal., 304. 

(6) 8. 106, ill. (q. Succession Act ; O' Mah- 
oney V. Burdett, L. R., 7 H. L., 388 ; Maseyk 
V. Fergusson, I. L. R , 4 Cal., 304 ; Branstrom 
V. Wiikhison, 7 Vos., 421 ; Saunders v. Van- 
tier, Cr. & Ph., 240 ; TAfiter v. Bradley, 1 Hare 


10 : Merry w. Hill, L.R., 8 Eq., 619; Gimblett 

V. Pur ton, Jj. R., 12 Eq., 127 ; Simmonds v. 
Cock, 29 Beav., 456 ; Pinbery v. Flkan, 1 P. 

W. , 663; Barnes v. Allen, 1 Bro. C. 0., 181. 

(7) Kally Nath v, Chunder Nath, I. L. R., 
8 Cab, 878. 

(8) Harris v. Brown, I. L. R., 28 CaL, 621 
(634), P. C. ; Le Mesurier v. Wajid, I. L. R., 
29 Gal., 890 (901), F. B. 

(9) Kally Nath v. Chwider Nath, I. L. R., 
8 Gal., 878 ; followicg Singleton v. Gilbert, 
1 Cox, 68; Hill v. Chapman, 3 Bro. C. G., 
391. 
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is subjected to trusts or charges.(^) So where the Ultimate object of the testa- 
tor was clearly to make a gifc of the property to the donee described as an exe- 
cutor, but directed that a sufficient fund from it should be provided during the 
lifetime of his wife and to pay a certain sum, and charged the property with pay- 
ment of another sum to his other wife, it was held that since the interest was de- 
vised to the so-called executor not for, but subject to, a particular purpose, he was 
not a mere trustee but a deviser of an estate subject to a charge. The testator 
vests the property in the executors, but assumes postponement of their benefi- 
cial interest in it until his younger wife’s death. Intermediately they are only 
to have the management of it, and, presumably, to accumulate the income 

other than that required for the purposes prescribed. 

• 

488 . The mere postponement of the beneficial enjoyment, is then no 

True criterioa. criterion for judging the nature of the interest conveyed. 

There is a distinction between cases where the event in 
which the gift is to take efiect is uncertain, and those in which it is certain, 
though future. In cases of the latter description, where the payment or enjoy- 
ment is postponed by reason of circumstances connected with the estate or for 
the convenience of the estate, as it has been termed, for instance, where there 
are prior life or other estates or interests, the ulterior interest to take effect 
after them will be vested. Thus under a gift by a testator A or at the decease 
of the testator’s wife, A’s interest vests at the testator's death. (3) There is no 
reason why the circumstance that the person, who is ultimately to have 
the beneficial enjoyment of the bequest, is intermediately in the position of a 
Tnerc manager, should make any difference in the vesting in interest at the 
moment of the testator’s death. So where the testator provided in his will-^- 
“When I die, my wife named Suraj is owner of that property. And my wife 
has power to do in the same way as I have absolute powers to do when I am 
present, and in case of my wife’s death my daughter Mahalaxmi ns owner of 
the said property after that (death).” The question having arisen as to the 
nature of the interest bequeathed to the daughter, it was held that the 
daughter’s estate was not contingent on her surviving the widow, and that 
therefore she took a vested remainder which, upon her death passed to her 
heirs. “ The gift over is not expressed as a contingency by the testator, but 
as a certainty and that, therefore, there is no room or basis for the argument. 
The words which gave the widow such ample power over the property are, we 
think, only intended to enlarge the Hindu widow's ordinary power and to pro- 
vide that she is to be perfectly untrammelled in its enjoyment and management 
so long as she lives, but that the estate is still to pass to Mahalakshmi on her 
death. But where the testator directed that his widow should adopt a son 
who should have the estate on arriving at the age of sixteen years for his own 
'absolute use, and that if the widow should not adopt, the two trustees named 
therein should have the property for their own use to be devoted to any charity 
they might think proper, it was rightly held that the property vested in the 
trustees immediately on the testator’s death, and that though the estate vested 
in them, the widow’s death without adoption did nob change their character as 

(1) Kallij Nath v. Chunder Nath, I. L. R.. I. L. R., 9 Bom., 491, An executor as such 

8 Cal. 878. takes no estate in the property of the deceased. 

(2) Subramaniamv. Subrainania7n,l.Ij,R,<, Manxklalv. Manclmshi^ I. L. R., 1 Bom., 

4 Mad., 124 ; King v. Denison, 1 Ves. & B., 269. 

21^2 Lallu V. Jagmohun, I. L. R., 22 Bom., 

(3) Blamire v. Geldart, 16 Ves. J., 314 ; 409 (413) : followed m ChunilaL v. Bai Muli, 

followed in Subramaniam v. Subramaniam, I. L. R., 24 Bom., 420; Satcoivrie v. Qovind, 

I L R. 4 Mad., 124 ; Jairam v. Kuverbai, 2 I. J., (N. S.), 56. 
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trustees, the words *‘for their own use ” being limited by the subsequent words 
directing how the fund was to be expended. 

489. Time of Vesting. — A bequest in favour of a person simply, that 
is, without any intimation of a desire to suspend or postpone its operation, con- 
fers a vested interest.*^) The time of vesting is that fixed by the testator. If he 
direqts that the interest shall vest at a particular time or on the beneficiary 
attaining a certain age, it vests on the fulfilment of those conditions. After 
vesting, the transferee is entitled to the income arising therefrom during the 
period of suspense, if there is no prior interest. Thus, where a testator by 
will constituted his two disciples, S and J (aged 18 and 11 years respectively), 
his heirs, “ subject to the conditions written below,” and the directed tfiat out 
of the net income of his estate his trustees should expend Rs. 500 every year 
for the maintenance of each disciple, or pay that amount to each disciple 
every year ; and that when J should attain the age of thirty years, the trustees 
should give to J the net residue of his property remaining at that time, or in 
case of J’s decease, should give the same to .S. It was held that tlie directions 
for postponement of enjoyment after the coming of age of the devisee must be 
disregarded, and that (subject to the payment of Rs. 500 a year to S) the 
income of the property including all income accrued since his majority, must 
be paid to J, the respondent retaining the corpus, until J should attain the age 
of thirty years in accordance with the directions of the will/®) 

490. Death of Transferee. — This clause expressly declares that a 
vested interest is not defeated hv the death of the transferee whose representa- 
tives will he entitled to its benefit in the same way as if the transferee had not 
died. Even in the case of contingent interest, it has been held in England, 
that where the contingency on which the vesting depends is a collateral event, 
the death of the transferee does not work exclusion, but simply substitutes 
and lets in his representative for himself.(^>) 

491. From the above it is clear that a vested interest is divisible and 

transferable.^*^) Thus whore a Hindu testator, after the 
transferable! death of his widow, gave a moiety of his property to his 

brother A, and on his death to A's two sons, B and 0, and 
A having died in the lifetime of the testator's widow, a complete division of all 
id’s property was agreed upon by B and C. B died in the lifetime of the 
testator’s widow, and on the latter’s death. B's widow claimed her husband’s 
share. And it was held that since B and C had each taken as tonants-in- 
common, and each had a vested interest in a one-fourth share, though the 
actual enjoyment was postponed until the death of the widow : and that the 
claim of B's widow was not barred bv the doctrine of Hindu law that a widow 
succeeding as heir to her husband cannot recover property not in the posses- 
sion of her husband, which doctrine was hold to be inapplicable to the case of 


(1) Jamnabai v. Dharsey, 4 Bora, L. R., 
893 (902). 

(2) Harris v. Brovm, 1. L. R., 28 Cal., 621 
(634), P. C. 

(3) Glanvill v. Glanvill, 2 Mer., 38; 
Knight v. Cameron, 14 Ves., 369a 

(4) Soshi V. Tarokessiir, I. L. R., 6 Cal., 
121 ; Oosain v. Gosain, I. L. K., 13 Bom., 
463; following In re Bann Issacson v. Webster ^ 
16 Ch. D., 47; Gosling v. Gosling, Johns, 265; 


Re Grove's Trusts, 3 Gif., 675 ; 1 Jarm., 845. 

(5) Shashi y. Tarokessur I. L. R., 6 Cal., 
121 . 

(6) Jarman on Wills at p. 861 ; Ellokasee 
Dassee v. Durponarain, I. L. R.. 6 Cal., 59. 

(7) Ellokasee Dassee v. Durponarai/n, I. L. 
R., 5 Cal., 59 ; Soorjimoneyv. Denohundho, 9 
M. I. A.. 323 ; In re HilVs Trusts, L. R., 12 
Eq., ,302 [quoted in Ellokasee Dassee v. Dur^ 
ponarain, I. L. R., 5 Cal., 59 (63)]. 
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property in which the husband had a vested interest until a will or deed, 
though the actual enjoyment thereof was postponed during the lifetime of 

another. (0 

492. Explanation. — This clause guards against an inference that may 
be made against the interest being vested from — (i) a provision whereby the 
enjoyment is postponed, (‘^) (ii) or whereby a prior interest in the same property 
is given or reserved to some other person, (3) (iii) or whereby income arising 
from the property is directed to be accumulated, or (iv) from a provision that 
on the happening of a particular event the interest shall pass to another person. (^) 
It will be seen that in no case mentioned above is the vesting contingent upon 
the happening of an uncertain future event. 

493. Hindu and Mahomedan Law. — Sections 100 and 107 of the 
Succession Act have been made applicable to Ilindusf^) and the law therein 
laid down, and which corresponds to sections 19 and 21 of this Act, will there- 
fore equally apply to them in territories where the Uiridu Wills Act is in force. 
In expounding Hindu wills the Court should presume that the holder did not 
intend to depart from the general law beyond what he explicitly declares. Apart 
from testamentary dispositions and gifts and settlements inter vivos neither 
this section nor section 21 has any application to Hindus and Mahomedans, 
since the right of a son or daughter or other heir of a person to inherit hia 
13roperty is not one of such estates. It is neither a vested nor a contingent 
right, it may possibly he “ the chance of an heir-apparent succeeding to an 
estate, but it is not an “ interest” whether vested or contingent at all within 
the meaning of this section. 

20 . Where, on a transfer of propcirty, an interest therein 
is created for the Ixmelit of a person* not then 
son acquires vested living, lio ae(]uires upoii his birth, unless a 
incercbt on trans- contrary iiitcntioii appear from the terms of the 
transfer, a vested interest, although he may not 
be entitled to enjoyment thereof immediately on his birth. 

494. Analogous Law, -There is no section corresponding to this in 
the Succession Act. The section itself, like many others in the Act, is out of 
place and might with advantage be transposed after sections IIJ and 14 which 
deal with an interest cieated in favour of unborn persons. As it is, the section 
is in harmony with the klnglihli law.f^l 

495. Principle. — Generally speaking property cannot be transferred 
nor an interest therein created in favour of a person not in existence ; but there 
are certain exceptions which the law allows in favour of unborn persons. These 
are stated in this and in sections 13 and 14. Trie effect of these sections then 


(1) Rewzin v. Itadha, 4 M. 1. A.. 137 ; 
explained in Vi^diiadav. Nagammal, I. L R., 
11 Mad,, 258; this last case was overruled 
though on a different point in Jogeswar v. 
Earn. Chandra, I. L. R., 23 Cal , 670. P. C. 

^2; Kally Nath v. Chu)idcr Nath^ I.L.R., 
8 Cal., 873. 

(3) Z6. 

(4) Oosam v. Gosain, I L.R., 13 Bom., 


(5) rintery v. Klken, 3 P.W., 563; Barnes 
V. Allen, 1 Bro., C. C., 18. 

16) S. 2, Hindu Wills Act .XXI of 1870). 

(7) S. 6 (a) ante. 

(8) Abd{U)l V. Goolam, 7 Bom. L.R., 742 
(750, 751). 

(9) Le/ni.s v. Waters^ 6 East, 336 ; Good- 
right v. Jones ^ 4 M. & Sol., 88 ; Doe v. Dacre, 
8 T.R., 112. 
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is that interest created in favour of an unborn person will take effect upon his 
birth, provided that it does not offend against the rule as to perpetuities, and 
the interest extends to the whole of the remaining interest of the grantorJ^) 

496. Construction of Gift to unborn Person. -The only rule this 
section is intended to enact, is that an interest created in favour of an unborn 
persdn will take effect, if it does take effect as a vested interest, even though 
the transferee may not even then have become entitled to an immediate enjoy- 
ment. 

In the case of a bequest made for the benefit of an unborn person the property 
is not payable until the birth of the person, and the intermediate income would 
then necessarily accumulate, for his benefit, which would not be the case if the 
bequest had been contingent. 13) A gift to an unborn person may confer only a 
life-estate. 1^) The contrarv was laid down in a casein) but the fallacy has 
probably arisen from the terms in which the general rule ordinarily laid down, 
namely, that you cannot give an estate for life to an unborn person, with re- 
mainder to his issue, which has been read as two distinct propositions, the one 
affirming the invalidity of a limitation to the issue ; though, in fact, all that is 
meant to be averred is, that a limitation to the children or issue of an unborn 
person, following a gift to such unborn person is had, as it clearly is, since such 
children or issue may not come in esse until more than twenty-one years after 
a life-in -being.”(5) 

Accordingly, there is nothing against the creation of even a long succession 
of life-estates to unborn persons and their issues, if subjected to the restriction, 
that in order to take thev must come into existence during the lives-in-being 
and twenty-one years afterwards. (3) Since a life-estate mav validly be created 
in favour of an unborn person, a remainder expectant on such gift miy also be 
validly made provided it is to ^ako effect in favour of persons who are competent 
objects of gift.f*^^ But whatever the nature of the interest, and whosoever, 
may be the donee, the rule against perpetuity requires that the estate must vest 
within the prescribed period. 

A gift to after-born children in this connection would also include the exist- 
ing children in the category of posthumous children on the ground that it is 
impossible to suppose that the father would provide for after-born children, 
leaving children in esse unprovided for.^3^ And if there is no object in esse at 
the death of the testator, the gift will embrace all tlie children who may 
subsequently come into existence, by way of executory gift.^^) 

497. Hindu Liaw.— It has already been pointed out before that Hindu 
law does not sanction transfer in favour of an unborn person, and conse- 
quently the provisions of this section are inapplicable to it. 


(1) CadcU V. Pnlvier, 7 Bli., 202. 

(2) Oibsonv. Lord Montfort, 1 Vea., 486 

(3) Baughton v. Harrison, 3 Atk., 329 ; 
Shame v. Cndli()e, 4 B.C.C., 144. 

(4) Hayes v. Bayes, 4 Ruaa., 311. Of. 
Hampton v. Holman^ 5 Ch. D., 183 (188). 

(6) 2 Jarm., 279. 

(6) Cadell v. Palmer, 10 Bine., 140. 

(7) Boutledge v. Dorril, 2 Ves. J., 366; 
Evans v. Walker^Z Ch. D., 211. 


(8) White V. Barber, 5 Burr., 2703, over- 
ruled in Doe d. Blackiston v. Haslewood, 10 
C B., 544, but restored in In re Lindsay, 5 
Ir. J., 97 ; (ioodfellow v. Goodfellow, 18 
Beav., .356. 

(9i Weldy Bradbury, 2 Vern., 706 ; 
herd v. Ingram. Amb., 448 ; Armitage v. 
Williatn'i, 27 Beav., 346. 

(10) Bam hall v. Kanai Lall, I.L R., 12 
Cal., 663 ; see also notes to ss. 13 & 14, ante> 
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2 1 Where on a transfer of property, an interest therein is 

contiogent intc- Created in favour of a person to take effect only 
on the happening of a specified uncertain event, 
or if a specified uncertain event shall not happen, such person 
thereby acquires a contingent interest in the property. Such 
interest becomes a vested interest, in the former case, on the 
happening of the event ; in the latter, when the happening of the 
event becomes impossible. 

Exception. — Where, under a transfer of property, a person 
becomes entitled to an interest therein, upon attaining a parti- 
cular age and the transferrer also gives to him absolutely the 
income to arise from such interest before he reaches that age, or 
directs the income or so much thereof as may be necessary to be 
applied for his benefit, such interest is not contingent. 

498. Analogous law. — This section corresponds with section 107 of 
the Succession Act. A contingent contract is also defined in similar terms in 
the Indian Contract Act(l) and its effect is stated in its two following sections. 
The definition of “contingent interest” here given would apply equally to that 
term as used in Section 17 of the Indian Begistration Act.f^l 

499. Principle. — In discussing the meaning of the term ‘vested inter- 
est, much has bean incidentally stated respecting this species of interest. 
As stated in the first clause, such an interest is conditional on the happening 
or not happening of a specified uncertain event or contingency. So long as 
this does not happen or does not bocome impossible, the inter^est remains 
contingent, after which it becomes a vested interest. Thus, where a legacy is 
bequeathed to D, in case Ay B and G shall all die under the age of 18, D has 
a contingent interest in the legacy, until yl, B and C all die under 18, or one of 
them attains that age.f^) So, where A transfers property to C to take effect if 
a certain ship does not return, and the shin sinks, B’s interest, which was 
contingent on the sinking of the ship, bocornes vested as soon as the shi]) sinks, 
since its return then becomes impossible. 

600. Meaning ol Words. — '' Conttmjent interest:" “ A gift is not more 
or less contingent — a contingency is a contingency. The event upon which 
the contingency depends may be more or less probable, but you do not make 
the contingency more or less contingent. It is contingent, and that is the defini- 
tion of it.”(6^ Of course the event may be much more probable in one case 
than in another, but in point of law both are contingent interests which cannot 
be differentiated according to the quality of the contiugoncy. 

501. Contingent and Vested Interest Distinguishefi. — There 
is a marked difference between contingent interest and vested interest subject 
to be divested. In the former the transfer is not complete^ until the specified 

(1) S. 31, Act IX of 1873. (4) S. 107, illus. (a), Bucoession Aot. 

(2) S. 17. Act ITI of 1877 ; Act XVI of (6) C/. s. 33, illus., Indian Contract Aot 
1908; Bhau Singh v, Thakar DxSy (1908) (IX of 1872). 

P.R., No. 89 ; ilbdooZ V. 7 Bom, Ij.R., (6) Per Lord St. Leonards in Egerton V. 

742 (750). Brownlowy 4 H.L.C., 1 (220, 221). 

(3j See s. 19. Comm. §§ 486—489. 
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uncertain event does or does not happen ; in the latter the interest is complete, 
but on the happening of an event it may be divested. Thus, gift to ii or 
vrhen he attains a certain age, and if he dies under that age, to another, vested 
in A immediately. But estate in A is contingent under gift to a widow for life 
if she marries A, or to A if or when he attains an age, or with express direction 
to vest -at, or not before, a specified age, or to him when he attains an age, and 
performs stated conditions precedent, and if he dies under that ago, gift over to 
another. But a direction that A shall secure payment of annuities given by 
the will, is not a condition in’ecedent. A gift to children, who attain an age, is 
contingent. So, also, a gift to B if ho takes a name, or if he refuses to marry 

502. But Lord St. Leonard has in a considered judgment laid down 

that the difference between a condition precedent, and a condition sub- 
sequent, was more imaginary than real. “ What can it signify,” he said 
whether you introduce the contingency before the limitation, which 
shall prevent the limitation taking place, or you let it to take effect 
modo et forma in which it is given, with a postive, clear, and distinct 

declaration, that upon a given event it shall cease? Suppose it to vest, 

where is the magic, w'here is the harm of its vesting ? Suppose it to vest 
in the person, who is heir male, let it vest, in the person who is so for the 
time, and it is then divested. It is but a momentary operation. My Lords, 
the law is so benignant in this country that the Jaw sometimes contradicts 
itself in order to preserve estates. The very doctrine of conditions subsequent 
was introduced in favour of men's dispositions, and to save estates which 
might be prevented from arising by illegal conditions from the destruction 
which awaited them if the conditions were held to be precedent.” (2) With 
infinite deference to the learned Lord Chancellor, the distinction between the 
two terms seems to be clear, and consists in the fact that wliile the one is made 
to precede the vesting of an estate, the non-perfoimance of the other determines 
an estate antecedently vested. The first affects the acquisition of the estate, 
whereas the second affects merely its retention. The question is then one of 
intention, and to eliminate the distinction between the two terms would be to 
eliminate the distinction the existence of which cannot be doubted. 

A contingent gift or interest has a real existence, capable as much as a 
vested interest or estate, of being operated upon by a condition subsequent, 
and being made to cease and become void.(31 

603. So under the Hindu law, a gift made to several sons with the 
Hindu law proviso that, if any one die leaving no male issue, his share 

should go over to the other and not to the widow or daughter 
of the deceased son, was held valid, the donees being in existence, and on the 
happening of the contingency the sons were entitled to additional benefit. 
Apart, however, from gifts, settlements and testamentary dispositions of one's 
own property there is no room in Hindu or Mahomedan law for the creation 
of vested^or contingent interests!^), as all such property devolves upon the heirs 
in accordance with the personal law. And since in the case of Mahomedans 
the expectant right of an heir-apparent is a mere possibility of succession and 

(1) Festing v. Allen, 5 Hare, 573 ; In re Soorjeemoney v. Dtbtndro, 9 M. I. A., 

EdileVs Trvsis, L.R., 11 Eq., 569 ; Bracken- 123 ; 6'oi/d Shikuressur v. Tarokessur, I. L. 
burry v. Otbbons, 2 Ch. D., 417. R., 6 Cal., 121 ; O. A., I. L. R., 9 Cal., 962, 

(2) Egerton v. BrtwnUiv, 4 H. L. C,, 213, P. C. 

214. (5) Abdotlv, Goolavit I. L. R., 30 Bom., 

(3) Egerton v. Bwwnloiv, 4 H. L. C., 1. 304 (315, 316). 
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cannot pass by succession, bequest or transfer, so long as the right has not 
actually come into existence by the death of, the present owner, it follows that 
such a mere spes successionis is no interest ” at all whether vested or contin- 
gent within the meaning of section 19 of this Act. 

604. Interests Apparently Contingent. — At the threshold of the 
law of vested and contingent interest it is necessary to once more state that the 
law always favours the investing of estates and from which it follows that a 
disposition cf property takes effect immediately, unless its terms do not permit 
of it. And even if words of futurity occur in a gift it does not necessarily rebut 
the presumption in favour of vesting, for it may be still a question whether its 
terms point merely to deferred possession or enjoyment, or are far reaching 
enough to postpone the vesting. Words importing contingency do not of 
themselves create a future estate if they intrinsically refer merely to the futur- 
ity of possession occasioned by the carving out of a prior interest, and as point- 
ing to the determination of that interest, and not as designed co postpone the 
vesting. And so the words “if, “when,” “ as soon as,” have been in a long 
series of cases hold from the context not really to import a contingency in the 
sense of a condition iirecedent to the vesting but to mean a proviso or condi- 
tion subsequently operating as a defeasance of an estate vested. Thus whore a 
testator devised lands to A during his natural life, and from and after his 
decease to his eldest son if he should have arrived at the age of twenty-one 
years, and in default of his having a son tlien over. A died leaving an eldest 
son, a minor, and the question arose as to the natui’e of the estate conveyed to 
the son of J. It was contended that the estate was contingent, and that until 
the contingency happened, the estate should go to the heir, but the Court held 
tliat on the death of ^4, the eldest sou took an estate in fee liable to be divested 
on his death under tlie age of twenty-one > 0 ars, with an executory devise over in 
that event to A in tail. In delivering his judgment, James, L. J., said, “-It must 
bo conceded that the words of gift to the ^on’s eldest son, standing alone and 
unafifected by any preceding or subsequent context, would have been a mere 
gift of a future contingent interest. But these words do not stand alone. They 
are preceded by the life-estate to Thomas LD, and they are followed by the 
words ‘and in default of his having a son (in which the word ‘his’ must, I 
apprehend, refer to the tenant for lifej, I give and bequeath the same to the 
eldest son of my natural son Henry for ever.’ A man cannot have an estate 
from the death if he is not to liave it for several years after the death, and 
possibly not at all ; and to construe the words as contingent we should have to 
strike out the word ‘ from ’ and in order to make for the testator a most 
unrcasonahle will. But taking the word ‘ from' in its natural meaning, and 
taking the wwds apparently contingent to have the moaning which has been given 
to them in so many cases, the whole thing becomes sensible and intelligible.”(2) 

505. What Limitations imply Contingency ; — Similarly, a devise 
to a pei>on, lohtn he should come of age, has been held to refer to the i^etermi- 
nation of a prior estate. ''^1 There is really no difference between when a person 
comes of age and if he shall come of age -the estate being in both cases 
contingent upon the devisee attaining that ageM^ Similarly, the devise upon 

(1) Taylor v. Qraliam, 3 App. Cas., 1287 ; (i) Grout’s case, 10 Rep., lOn ; JjQmpeVs 

Carlton v. Thomson^ L. R., 1 Sc. Ap., 232. casOy 10 Rep., 466, 50a ; Phipps v. AckerSy 9 

(2) Andrtw v. AndreWy 1 Lb. D., 410 Cl., & F., 683 (591) ; Andrezr v. dndrf w;, 1 Ch. 

(417,418). !)., 417; Lore V. Love, 7 L.R.,Ir..306 (309). 

(3) DmaUon’s case, 3 Rep., 19; Dee d. In re /^Vaiicw [1906] , 2 Ch., 295. 

Wight V, Coitdally 9 East , 400. 


O. Tr— 42 
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trust of land towards the maintenance of the testator’s daughter until she 
should attain the age of twenty -five, and from and after her attaining that age, 
then upon trust for his said daughter was similarly construed.fi) In such cases 
the nrior interest extends over the whole period for which the devise in question 
is postponed. “ Another exemplification of the principle in question occurs in 
those cases where a testator, after giving an estate or interest for life, proceeds 
to dispose of the ulterior interest in terms which, literally construed, would seem 
to make such ulterior interest depend upon on the fact of the prior interest 
taking effect ; in such cases it is. considered that the testator merely uses these 
expressions of apparent contingency or descriptive of the estate of events under 
which he conceives the ulterior gift will fall into possession (the supposition 
being that the successive interests will take effect in the order in which they 
are expressed), and not with the design of making the vesting of the posterior 
gift depend nn the fact of the prior tenant for life happening to live to become 
entitled in possession.” Thus where the testator provided that in case F D 
should come to the possession of the said estate hereinbefore limited to him, and 
should die leaving issue, the said issue to take in like manner, it was held that 
the words “ should come to the possession” did not constitute a condition which, 
not having happened, prevented F B*s son from taking under the will.f^) 
Similarly, a gift after the death of an annuitant /, to Fj during her natural life, 
but in case of the death of F during the lifetime of J, then to M for life, and 
after the decease of both F and M then over, it was held that there was a 
sufficient indication of the testator's intention to give a life-estate to M after 
the death of F, although E did not die in the lifetime of JM) In such cases the 
courts have held that the expression of the contingency was intended by the testa- 
tor to imply that the subsequent gift was not to take effect in derogation of the 
preceding estate. The result of the authorities is thus stated by Wood, V. C. : 
** The true way of testing limitations of that nature is this : can the words, 
which in form import contingency, be read as equivalent to subject to the interests 
previously limited ?” Take the siinnlest case : a limitation to A for life, 
remainder to B for life, and upon the decease of 5, if A he dead, then to C in 
fee. There the limitation to C is apparently made contingent on the event of 
dying in lifetime of B. Nevertheless, inasmuch as the condition of A's death is 
an event essential to the determination of the interest previously limited to him, 
the Court reads the devise as if it were to A for life, remainder to B for life, 
and on B’s death, subject to A's bf e-interest if any, to G in fee. That is an 
intelligible principle of construction ; but in order to its application tbe con- 
dition upon which the limitation over is made dependent, must involve no 
incident, but what is essential to the determination of the interests previously 
limited. For instance, if the limitation be to A for life, remainder to B for life, 
and if, at the death of B, A shall have died at the age of twenty-one, or ‘ without 
children’ then to G in fee, here in either case, room is left for contingency. The 
condition of A's dying in the first case under twenty-one, and in the second, 
without children, is an event which may or may not have happened when the 
life-estates in A and B are determined ; and until it has happened, the limitation 
over is contingent not merely in appearance but in reality. To these cases, 
therefore, the principle of construction I have referred to would obviously 
apply. ”^®) 


(1) Doe d. Cadoqan v. Kwortf 7 Ad. & El., 
636. 

(2) 1 Jarm., 806. 

(3) Edgeworth v. Edgeworth, L. R., E I. 


App. 36 (.38). 

(4) Betty Smith's Trusts, L. R., 1 Eq., 79. 
(6) Madjdisonv, Chapman, 4 K. & J., 719. 



B. 21.] 


GIFT APPARENTLY CONTINGENT. 


331 


606. Standing alone a devise to a person if he shall attain a particular 
age is always contingent, but if it he followed by a limitation over, the latter 
is regarded as explanatory of the sense in which the testator intended the 
devisee’s interest in the property to depend upon his attaining the specified 
age.(^l Thus a devise to A when he attains twenty-one and if he die before, 
then over, will vest immediately. But on the other hand a trust to “ pay 
and divide between the present children” of a person “ and any other children 
who may hereafter be born as and when they shall respectively attain the age 
of twenty-five years” if stood alone would confer no more than contingent 
interests on the children. Again, where a testator gives residue to several 
persons on their attaining the age of twenty-one years in equal shares, and 
directs the income during their respective minorities to be applied for the 
maintenance of all indiscriminately, the gift is not vested, but it would be 
otherwise if the direction bo to apply the income of the respective shares of 
each for his or her own maintenance. Of course, if an express declaration 
has been made that the devisee shall not take a vested interest until he attains 
a certain age, there can then be no question but that the interest conveyed is 
contingent, and the same result follows from a declaration that the diviseo 
shall take a vested interest at a future period.^®) Then again, when the creation 
of the interest is subject to a condition precedent to be performed by the donee 
the interest is manifestly contingent until the condition is fulfilled. ^*7) But 
while in such cases the courts are reluctant to interfere merely on the ground 
that the literal construction of the gift would lead to absurd and inconvenient 
consequences still in cases where the instrument has not been drawn up in 
clear and technical language, the court may in extreme cases relieve the hard- 
ship by adopting a construction more favourable to it,(^) but in doing so, the 
court cannot ignore the plain meaning of the terms used and conjecture what 
would have been the testator’s meaning if his attention bad been di;awn to the 
absurd consequences. And in no case has it power to refuse to give effect to the 
plain language of the gift, notwithstanding the absurd consequences, ^^lunless, 
indeed its literal construction would have the effect of rendering nugatory a 
purpose clearly expressed by the donor, in which case the court will struggle to 
avoid such a construction. Accordingly “and” which would have left a 
daughter without any provision lias been construed as “ or.” 

607. A clear vested interest is not divested unless the express contin- 

gency upon which it was to be divested has happened. ,Thu8 
condl- ^ bequest to A for life and after his decease to B and C in 

equal moieties ; and in case of the decease of either in the 
lifetime of ^4, the whole to the survivor of them living at her decease. B and C 
having both died in A's lifetime, it was held that the divesting clause had no opera- 
tion. (12) A clause divesting a previous vested interest must be strictly construed, 
and the principle has been extended oven to contingent interests. 


(1) 1 Jarm., 809 

(2) Doe d. Hunt v. Moore, 14 East., 601. 

(3) In re Mefvin [1891], 3 Ch., 197 (201). 

(4) In ro Gossling ; Qossling v. Elcock 
[1902], 1 Ch. 945. 

(5) Russell V. Buchanan, 7 Sim., 628. 

(6) Glanviil v. Glanvill, 2 Mcr., 38. 

(7) Phipps V. Williavis, 5 Sim., 44. 

(8) Denn d, Radcliffe v. Bagshair, 6 T, R., 
612 ; of, Jenkins v, Hughes, 8 H, L. 0., 671. 


(9) Holmes v. Cradock, 3 Ves., 317 ; Clarke 
V. Butler. 13 Sim , 401 ; Maddison v. Chap- 
man, 4 K. & J., 709. 

(10) Qiiicke V. Leach, 13 M. & W., 218. 

(11) Doe d. Usher V. Jessept 12 East., 288; 
Grey v. Pearson, 6 H. L. C., 61 ; Secomhe v, 
Edwards, 28 Beav., 440; Reed v. BraithwaiU, 
L. R., 11 Eq.. 614. 

(12) Harrison v. Foreman, 6 Vos., 207 ; 
Marriott v. Ahell, L. R., 7 Eq., 478. 
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508. Exception. — The exception here made is also to be found in the 
Indian Succession Act. It is based on the principle that, “ where the principle 
is given at a distant epoch, and the whole income is given in the meantime, 
the court leaning in favour of vesting has said that the whole thing is given ; 
but if there occurs an interval or gap, which separates the gift of the interest 
fron> the principal, it is not vested. The distinction is, that if futurity is 
annexed to the substance of the gift, the vesting is suspended ; but, if it appears 
to relate to the time of payment only, the legacy vests ins tauter. 

In England it anpears that ‘a gift of a fixed sum for maintenance will not 
vest a legacy, although it may be equivalent to interests on the legacy. l3) But 
under this exception the interest would clearly vest. English cases, there- 
fore, are not authorities in India on this point. 


22 . Where, on a transfer of property, an interest therein 
T.. ci’eated in favour of such rncnibers only of a 
bers of a class who Class as shall attain a particular age, such interest 
attain a particular jogg yest in any member of the class who 
* has not attained that age. 


509. Analogous Law.— This section conesponds with section 108 of 
the Indian Succession Act, which runs as follows : — 


Vesting of iiiLcxt“<t iii 
betliu'st to siitih liUMU 
bfis ot a class as shall 
lia\e atluiiu'd ituiti- 
culai- age. 


“ lOS. Where a bequest i« made only to such members of a class 
as shall have obtained a particular age, a person who ha.s not attained 
that age cannot have a vested interest in the legacy.” 


llhiHrntion, 

A fund Ilf bequeathed to such of the children of A as shall attain the ago of 28, with 
a direction that, while any child of A shall be under the age of 18, the income of the 
share to which it may bo presumed be will be eventually entitled, shall be applied for 
bia maintenance and education. No child of A who is under the age of 18, has a vested 
interest in the bcijuest. 


610. Principle. — Tho section deals with gifts to a contingent class, 
and therefore it follows that, unless the condition of tbo transfer is fulfilled, 
the wishes of the transferrer cannot be carried out. As observed by Best, C.J., 
that unless the requisite age is attained, no child completely answers the des- 
cription of those who are to bo transferees. So a gift to children who shall 
have attained 21, or to such children as sfiall have attained that age is contin- 
gent, and no child before attaining that age can have a vested interest. It 
would appear that if at the time when the persons to take have to be ascertain- 
ed, those who have not attained the prescribed ago would be excluded. (7; 

611. Gift to Children. — Where a will contains an immediate gift to 
the children of a living parson, and nothing more, and there are children living 


(1) Ptr Page-Wood, V. C., in Pearson v. 
Dolmavt, L. R.. S Eq., 321 ; see also 
Gosaviv. Ihvel Carnac, I. L. R., 13 Bom., 
p. 463. 

(2) 1 Jarm., 837. 

(3) Broughton v. Broyuhtnn, 1 H.L.C.. 40G, 

(4) Such as In re Parkci ; 16 Oh. D., 44 ; In 
re Grimshaw's Trusts, 11 Ch. D., 406. 

(6) Duffield v. Dufjield, 3 Bli. (N.S.f, 216 


(333). 

(6) Bull V. Pritchaid, 1 Russ., 213; Leake 
V, Robinson, 2 Mer., 36.3 ; Thomas v. Wilber- 
force, 81 Beav., 299; Williams v. Ilaythorne, 
L.R. 6 Ch..782; T3aUin v. Ballin, I.L.R., 
8 Cal.. 218. 

(7) Maseyk v. Fenjusson, I. L.R., 4 Cal., 
304 ; see s. 108, illua., Indian Succession Act. 
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at the death of the testator, those children only take.^^) If, however, the 
period of distribution is postponed, the gift will apply not only to the children 
living at the death of the testator, but also to those born before the period of 
distribution.^^) those living at the death of the testator taking vested interests 
liable to be divested pro tanto by the birth of each additional child. The 
same rule has been applied when the period of distribution is postponed until 
the attainment of a given age by the children, in which case, too, the gift will 
apply to those who are living at the death of the testator, and who come into 
existence before the first child attains that age, that is, the period when the 
fund becomes distributable in respect of any one object, or member of the class, 
the result being the same, even if the term used be “ all the children. This 
rule is founded on the reason that while the court goes as far as it can to com- 
prehend every one, until one attains the period, at which his share vests in him 
and to which he becomes entitled and whereupon the other children will have 
their shares necessarily carved out The same principle applies to cases 
where the gift is contingent, when all who come into existence before the first 
member attains a vested interest will, if the contingencv is satisfied as regards 
them, be entitled to a sbare.(^) Now since in such cases the distribution is 
made as soon as the eldest child attains the requisite age, it necessarilv follows 
that the children born after the vesting in possession of any of the shares are 
excluded. “ The rule,” said Lord Eldon, “ has gone upon an anxiety to pro- 
vide for as many children as possible with convenience. Therefore any coming 
in ease, before a determinate share becomes distributable to any one, is includ- 
ed. And it may be added that if the period of distribution is postponed 
till the youngest child attains the requisite ago, the gift might never take effect, 
for some of the elder children may then have died. To postpone then the 
period of distribution by reason of the possible addition to the number of 
children by future births would be to make the gift unascertainable at least 
during the whole life of their parent, and thus inflict a hardship on the objects 
of the gift which the donor could not have contemplated. 


Exception. 


513. No doubt, if the testator has clearly provided for the admission of 
all the children, or whore the gift runs through the whole 
lino of objects, born and unborn, the contrary construction 
will have to be adopted ex necessitate rei. Thus for example, a gift to children, 
when the youngest attains a prescribed ago,^^) or when they “ should severally 
attain twenty-one” or “ when and so soon as all and every his said grand- 
children should have attained twenty-one. must all he so construed. 


613. The section draws a pointed attention to this exception. ^101 Its 
general tenor is consistent with the English law, for it only enacts that where 
the transfer is made in favour of such vicmhcrs only as shall attain a particular 


(1) Viner v. Francis, 2 Cox., 190 ; David- 
son V. Dallas, 14 Ves., 57G ; lu re Mefvui 
[1«91J. 3 Oh., 197. 

(2) Andrcirs v. J*artin/fton, 3 Bro. C.C.. 
401 ; In ro Emmet's Estate, 13 Ch. D., 4B4. 

(3) Oppenheimer v. Henry, 10 Hare, 141 ; 
Baldioiv V. Rogers, 3 Do M. & G., 649. 

(4) Ellison V. Atrey, 1 Vos., s. Ill ; White- 
bread v. Jjord St. John, 10 Vea., 152 (164). 

(5) Per Lord Eldon, L.C., in Whitebread 
V. Lord St. John, 10 Ves., 162 (154). 

(6) Whitebread v. Lord St. JoJm, 10 Ves., 
152 ; Oilberl v. Boorman, 11 Vea., 238; Clarke 


V (7/a# At,’, 8 Sim., 59 ; Gillmanv. Daunt, 3 
K. J., 48; In re Mervin [1891], 3 Oh., 
197 (203). 

(7) Bamngton v. Tristram, 6 Ves., 345 
(349). 

(8) Hughes v. Hughes, 3 Bro. C. 0., 35 
(134). 

(9) Mainioaring v. Beevor, 8 Hare, 44, 

(10) Maseijk v. Fergusson, I.L.R.. 4 Gal., 
301 ; distinguishing and doubting Sham v. 
Hobbs, 3 Drew., 93; following Williams 
Clark, 4 De. G. AS., 472. 
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age, the interest shall not vest in any member of the class until he attains 
that age. But if any member of the class has attained the requisite age, 
his interest therein must vest in him, and which will necessarily carve 
out the shares of the other members, although, the period of distribution 
in their case will be postponed. A testator gave his residuary estate to trustees 
upop trust to invest and “ to pay, transfer, or divide the same rents, between 
or among the children of my brothers A and B respectively, to be paid, trans- 
ferred to, and divided among them in the proportion and at the times hereinafter 
mentioned ; that is to say, thq share of each and every son of my said two 
brothers shall be double that of each and every daughter, and the shares of 
each son shall bo paid to him or them respectively upon his or their attaining 
the age of twenty-one years, and the share of each daughter to be paid to her 
or them on her or their respectively attaining that age or previously marrying, 
with benefit of survivorship between and among all the said sons and daughters.” 
The testator left him surviving iiis two brothers and a sister C. A and B both 
died before the eldest of the testator’s nephews or nieces attained twenty-one 
or married. In a suit instituted by the widow and executrix of A to have it 
declared that the above bequests were void, it was held that the bequests were 
valid, that the legatees took vested interests subject to be divested on death 
before the contingencies in the will liappened and that the period of distribution 
alone was postponed. (l) 

614. In England, it has been held that where the period of distribution 
is postponed until the attainment of a given age by the children, the gift will 
apply to those who are living at the death of the testator and who come into 
existence before the first child attains that age, that is, the period when the 
fund becomes distributable in respect of any one object, or member of the class, 
the result being the same, even if the term used be “ all the children.” 


23 . Whore, on a transfer of property, an interest therein 
is to accrue to a specified person if a specified 
uncertain event shall happen, and no time is 
mentioned for the occurrence of that event, the 
interest fails unless such event happens before, 
or at the same time as, the intermediate or precedent interest 
ceases to exist. 


Transfer contin- 
gent on happening 
of specified uncer- 
tain event. 


616. Analogous Law. — This section is somewhat similar to section 
111 of the Indian Succession act (^) to which are appended five illustrations to 
exemplify the principle, and which runs thus : — 


“ 111. Where a bequest is given if a specified uncertain event shall happen, and 
Benu(*st contin«fnt no time is mentioned in the will for the occurrence of that event, 
upon siKJcified uncer- the legacy cannot take effect unless such event happens before the period 
l^Yng*^Ti°cntionc(rfor ^hen the fund bequeathed is payable or distributable.” 

Lirn-nco. 

Illustrations. 


its occiirn-nco. 


(a) A legacy is bequeathed to A. and, in case of his death, to B. If A survives the 
testator the legacy to B does not take effect. 


(1) Maseyk v. Fergussan, T.Tj.R., 4 Cal., Clark, 4'De G, & 8., 472. 

304 ; distinguishing and doubting Shum v. (2) Act X of 1865. 
Eobbs, 3 Drew., 93; following iVilliamsv. 
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(b) A legacy is bequeathed to A, and, incase of his death, without children to B. If 
j, survives the testator or dies in the lifetime leaving a child the legacy to B does not take 
efEect. 

(e) A legacy is bequeathed to A when and if he attains the age of 18, and, in case of bis 
death, to B, A attains the age of 18. The legacy to B dees not take elfect. 

(d) A legacy is bequeathed to A for life, and. after his death, to B, and, “ in case of B*s 
death without children,” to C. The words “in case of B's death without children ” are to bo 
understood as meaning “ in case B shall die without children during the lifetime of A.”U) 

(e) A legacy is bequeathed to A for life, and, after bis death to B, and, “ in case of B's 
death ” to C. The words “in case of B's death ” are to be considered as meaning “ in case 
B shall die in the lifetime of A.” 

The first four illustrations appended to section 111 of the Indian Suc- 
cession Act, are taken from the four cases supposed by Sir John Komilly, 
M. The fourth canon there laid down, and forming illustration {d) has 

since been overruled by the House of LordsJ^) The correct rule now as to the 
period to which the executory devise will be referred will be the period of the 
death of the first taker, unless there are directions in the will inconsistent with 
that supposition. 

616. Principle . — This section presupposes the existence of (a) a termin- 
able antecedent interest, and (b) a subsequent contingent interest. The object of 
this rule is to prevent property from remaining without an owner. Thus, 
suppose property is given to A for life with a gift over to B, if C marries D. 
Here, unless G marries D during the continuance of d’s life-interest, the gift 
over to B would fail, because, suppose that C does not marry D during A^s 
lifetime, the estate would remain without an owner, for B cannot succeed, 
because of the contingency, and public policy requires that no property should 
remain without an owner. 

617. When a Contingent Remainder fails. — The rule'is a relic of 
the ancient rule for the creation of a contingent remainder, which required that 
the seisin or feudal possession should never be without an owner to render services 
to the lord,(^) a rule which was usually expressed in the maxim that every 
contingent remainder must have a particular estate of freehold to support it.f^) 
And contingent remainders could have boon defeated by destroying or determin- 
ing the particular estate upon which they depend before the contingency 
happened by which they became vested. Thus when there was a tenant for 
life, with several remainders in contingency, he might have, not only by his 
death, but by alienation, surrender, or other methods, destroyed and determined 
his own life-estate, before any of those remainders vested ; with the result that 
lie could thereby utterly defeat them all. Similarly, a tenant for life, with 
remainder to his eldest son unborn in tail, might have defeated the remainder 
in tail to his son, by surrendering up his life-estate before the birth of any son 
for his son not being in esse, when the particular estate determined, the re- 
mainder could not then vest, and as it could not vest then, it never could vest 
at all. In such cases, therefore, it became necessary to have trustees appoint- 
ed to preserve the contingent remaindeiis, in whom there was vested an estate 


(1) This illustration being based on the 
4th canon in Kdwards v. Edwards, 16 Beav.. 
357, which has since been overruled in Ingram 
V, Soutten, L. R. 7 H. L. 408 (416) is no 
longer consonant with English law. To bo 
BO consonant the words “during the lifetime 
of A ” should be omitted, and the words “at 


any time " substituted therefor. 

(‘2) Edwards v. Edwards, 16 Beav., 357 ; 
S.C., 51 E.R., 676. 

(3) 0'Maho7iey v. Burdett, L.R., 7 H.L., 
388 ; (398) ; Ingram v. Soutten, ib , 408 (416). 

(4) Ahbiss V. Burney, 17 Ch. D., 211 (229). 

(5) 2 Black. Comm,, 171, 172. 
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in remainder for the life of the tenant for life, to commence as soon as is 
determined. If, therefore, his estate for life determined otherwise than by his 
death, their estate, for the residue of his natural life, will then take effect, and 
become a particular estate in possession, sufficient to support the remainders 
depending in contingency. A similar devise would prevent the ulterior 
estate from lapsing in the case supposed in the section. The rule itself is an 
arbitrary rule and was condemned by Jessel, M. R., (2) as an arbitrarv feudal 
rule, one of the legacies of the middle ages and which eventually led to its 
abolition. “It always disappoints the intention," he said, “ because every 
settler, or testator, intends the contingent remainder to take effect. But 
so long as the rule remained, the intention of the testator was often defeated. 
Thus where in a case the testator made a bequest to A for 120 years in trust 
for D if B should so long live, and subject thereto to G for life with remainder 
to A upon trust to preserve contingent remainders, with remainder to the use 
of all the children of B and C who should be living at the decease of the 
survivor of them, and the issue then living of such of the children as should 
then be dead, and the respective heirs and assigns of such children. C died in 
the lifetime of B. It was held that the testator clearly intended to create a 
succession of legal limitations in settlement, but that the court could not hold 
that A bad the particular estate of freehold to support the contingent remain- 
der to the children simply because but for such an estate the gift to the children 
would fail.^^* 

618. Old Feudal Rule. — A somewhat similar rule was formerlv(S) in 
force in England where the bequest over in the event of the death of the prece- 
ding legatee was said to refer to the event occurring in the lifetitne of the 
testator, this construction being made ex-necessitate rei, from the absence of any 
period to which the words could be referred, as a testator was not supposed to 
contemplate the event of himself surviving the objects of his bounty. (6) The 
object of this and similar other cases was to prevent lansing.if) 

619. It will be observed that the principle enunciated in this section is 
Role compared somewhat different from the rule of construction laid down in 

with 8. section 111 of the Indian Succession Act, although the Law 

SoccesBion ct. Commissioners refer to this section in their statement of 
objects and reasons (Q) in this connexion. The principle of this section has 
already been stated. The reason for the rule laid down in section 111 of the 
Succession Act may be thus explained: — “Where a gift of the absolute interest 
in property to one person is followed bv a gift of it to another in a particular 


(1) 2 Black Comm., 171, 172. 

(2) Cunlilfe v- Braucker^ 3 Ch. D., 393 
<399). 

(3) Ibul., .399. 

(4) CmilUJe V. Brauckc}\ 3 Ch. D., .393 

(401). 

{h) I. c., before the passing of tho Act 
amending the law as to contingent remain- 
ders, 1877 (40 & 41 Viet., Ch. 33, which now 
provides as follows : — “ Everv contingent 
remainder created by any instrument exe- 
cuted after the passing of this Act or by any 
will or codicil revived or republished by any 
will or codicil executed after that date, in 
tenementB or hereditaments of any tenure, 
which would have been valid as a springing 


or shifting use or executory devise or other 
limitation had it not had a sufTioient estate to 
support it as a contingent remainder, .shall, 
in the event of the particular estate deter- 
mining before tho contingent remainder 
vests, be capable of taking effect in all res- 
pects as if the contingent remainder had 
originally been created as a springing or 
shifting use or other executory limitation.'’) 
The English Act came into force on the 2nd 
August 1877. 

(61 Cambridge v. Rous, 8 Ves., 13. 

(7) See 2 Jarm., 782. 

(8) Dated 10th May, 1877, under “ Set- 
tlements.” 
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event, the disposition of the Courts is to put such a construction on the gift 
over as will interfere as little as possible with the prior gift. When death is 
spoken of as a contingent event, a gift over on tbe event of death may well be 
considered to mean, not death at any time, but death before a particular period 
e, g., the period of distribution, and thus the gift may be read as a gift by way 
of substitution and not of remainder. This may be illustrated by tbe four 
cases supposed by Romilly, M. E. i^) In the first class there is a gift to A 
and if ho shall die to B. If these words be construed literally, we have, in the 
first place, an absolute gift, and then a gilt over in the event of death, an event 
not contingent but certain. To avoid tbe repugnancy of an absolute giving and 
an absolute taking away, the Court was forced to read the word “in case of 
death” as meaning in case of death before the interest vests. In the second 
case (supposed in illustration (b)), however, there is a distinction since the event 
on which the legacy is to go over is not a certain but a contingent event, since 
it is not in the case of the death of A, but in the case of his death without 
children. In such cases therefore, it has always been held that if at any time, 
whether before or after the death of the donor. A should die without leaving a 
child, the gift over takes effect vesting the legacy in B. So where the testator 
disposed of his property thus: ‘My three sons shall bo entitled to enjoy all the 
moveable and immoveable properties left by unequally. Any one of the sons 
dying sonless, the surviving son shall bo entitled to all the properties equally.” 
Here a legacy given to the survivors was contingent on the happening of a 
specified uncertain event, and the question is whether the period of distribution 
is necessarily the time of the testator’s death or it is the death of the first taker. 
It has been held that the proper construction to pub on the clause is that the 
period contemplated for the death of either of the sons sonless was in the life- 
time of the testator, and that therefore the original gift to the three sons in 
equal shares would become indefeasible on the testator’s death. W This case 
was, however, decided with reference to section 111 of the Indian, Succession 
Act extended to apply to cases governed by the Hindu Wills Act, 1870. (^) 

620. Hindu Law otherwise. The rule here enacted has not been 
applied to the construction of Hindu wills, and it will nob therefore apply 
to the construction of transfers made by a Hindu. And so the Privy Council 
has heldl^) since the passing of this Act, but without reference to it, that a gift 
in remainder, expectant on the termination of an estate for life, does not fail, but 
is accelerated, by reason of the gift of such prior life-estates not taking effect. 

24 . Where, on a transfer of property, an interest therein is 
m to accrue to such of certain persons as shall be 

Transfer to such ^ -i i ^ -i . 

of certain persons surviving at some period, but the exact period 13 

as survive at some specihcd, tlic interest shall go to such of them 

pero notspeci e . shall bo alive whcii the intermediate or prece- 
dent interest ceases to exist, unless a contrary intention appears 
from the terms of the transfer. 


(1) Hawkfna on Wills, p. 254 ; In re 
Waugh [190a], 1 Ch., 744. 

(2) Edwards v. Edwirds, 15 Beav., 357. 
(.3) Earthing v. Allen, 2 Madd., 310 ; 

0'Mah>neu v. Burdett, L R., 7 H. L., 388 
(395) ; higyamv. SoiUlcn, L. R., 7 H- L., 408. 

(4) Norendranalh v. Kamalbasini] I. L. R., 
23 Gal,, 563 (567, 671). P. 0. See ill. (6), 

Q. TP— 43 


S. Ill, Indian Succession Act. 

(5) S. 2, Act XXI of 1870, which applies 
only to Bengal, and the towns of Madras and 
Bombay. 

(6) Ajudhia v. Rahman, I. L. R., 10 Cal., 
482, P. C., (case decided by P, 0., on 
17th November (1883) following Lainson 
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Illustration. 

A transfers property to B for life, aod after his death to G and D, equally to be divided 
between them, or the survivor of them. G dies during the life of B. D survives B. At B*8 
death the property passes to D. 


621. Analogous Law. — This section corresponds with section 112 of 
the Indian Succession Act,l^/ which rues as follows : — 


Beduest to such of 
certain persons as 
shall be surviving at 
eome period not speci- 
fied. 


112 Where a bequest is made to such of certain person** as shall 
be surviving at some period, but the exact period is not specified, the 
legacy shall go to such of them as shall be alive at the time of pay- 
ment or distribution, unless a contrary intention appear by the will.'* 


Illustrations, 

(a) Property is bequeathed to A and B, to be equally divided between them, or to the 
survivor of them. If both A and B survive the testator, the legacy is equally divided bet* 
ween them. If A dies before the testator, and B survives tbs testator, it goes to B 

(bl Property is bequeathed to A for life, and after his death to B and C. to be equally 
divided between them, or to the survivor of them. B died during the life of d ; C survives A. 
At A's death the legacy goes to C. 

(c) Property is bequeathed to A for life and after his death to B and C, or the survivor, 
with a direction that, if B should not survive r.he testator, his children are to R'and in his 
place. C dies during the life of the testator ; B survives the testator, but dies in the lifetime 
of A. The legacy goes to the representa ive of B. 

id) Property is bequeathed to A for life, and after bi^ death to B and C, with a direction 
that, in case either of them dies in the lifetime of A, the whole shall goto the survivor. 
B dies in the lifetime of A, Afterwards G dies in the lifetime of A. The legacy goes to the 
representative of C. 

The rule is generally in accordance with the English law, the strictness of 
which has been softened by the addition of the words “ unless a contrary inten- 
tion appears from the terms of the transfer,” and which would here allow a 
wider latitude for construction. 


Since the interest does not vest before the occurrence of the event, section 
19(2) would obviously be inapplicable. 


622. Principle. — The interest thus created is to a contingent class 
which has to be ascertained at the time of distribution. Therefore, it would be 
fair and in accordance with the wishes of the transferrer that only the suivivore 
should participate in the transfer. 

In such a case the legacy vests and is divested upon the death of the 
legatee.^2) If all the legatees predecease the tennof for life, their representa- 
tives will take, for the event which was to divest them not having happened, 
the original gift remains. The case of a gift to a class of persons to be ascer- 
tained at some uncertain period will also be governed by tliis section, the 
survivors alone taking to the exclusion of those dead or yet unborn. 

623. Meaning of Words. — “ Surviving at some period'* refers to the 
time when the payment or distribution is to bo raade,(S) and the word snroiving" 


v Lainson, 5 DeGex M. <k G., 754; 18 Beiv,, 1 ; 
see also Jull v. Jacobs, 3 Ch , D. , 703 ; I Jarm., 
574. (These are early authorities ; later 
oases have, however, ruled difiereotly, see 
§ 467, 460 ante.) 

(1) Act X of 1862. 

(2) Bachman v. Bachman^ I,L.R.,6An., 
583. 

(3) Henderson’s Test. Suco., (2nd Ed.), 


p. 116; Brown v Kenyon, -3 Mad., 410; 
Re San’ier's Trusts 1 Eq,, 675 : Harrison v. 
Foreman, 6 Ves.. 207. 

(4) Nandi v. Sitaram, I L. R , 16 Cal., 
677, P.C.; Rai Dishen Chand v. Mt Asmaida^ 
I.L.R., 6 All , 560 ; see also notes and oases 
cited under s 15 ante. 

(5) Stevenson v. Oullan, 18 Beav., 590; 
Howard v. Collins^ 6 Ek., ^9. 
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means being alive at; the time of the event indioated. It has the same 
meaning as the words such as " survive’* or 8urvivors."tl) 

624. Limitation to Survivors. — This section lays down only a rule 
Qf construction to be followed in tbe absence of any explicit terms in the grant 
shewing a contrary intention to the effect that the transferrer had intended that 
other persons should also participate, the benefit of the grant would only enure 
« to those who were alive at the time when the preceding interest determined. 
The rule is thus a natural corollary of the principle which has been before 
enunciated and which is an integral part of the English law of Real Property 
(§§ 444 — 446). According to the corresponding rule of the English law the 
term “ survivor” is construed strictly, indeed so strictly and literally as some- 
times to defeat the real intention of the transferrer. Thus where the testator 
eetfcled an annuity on his wife for life, directing that after her death, the princi- 
pal shall be paid to his children, that is. one-half to his son A and the other 
half to his daughters B and G if living at the death of their mother, and if any 
of them predeceased her, then the same share to their children e: 3 ually at the 
age of twenty -one, or on marriage, but if any of them should die before attain- 
ing that age, then that share was to be given to the survivors. The mother 
died, then C died leaving issue, and afterwards died B under twenty-one, but 
without issue, and the question arose whether C’.s* children were entitled to 
anv part of the share of B, bub it was held that on the face of the deed they 
had no such right, although it was most probably the testator's intention, and 
the Court accordingly declared A as the only surviving child entitled to the 
whole of B*s share. ^2) Similarly in another case of a residuary bequest to the 
testator’s nephews and nieces per stirpes equally for their lives, and after the 
death of either it being provided that the share of the principal should be paid 
equally to and among the children of such of his said nephews and nieces as should ^ 
die ; and if any die without leaving any child or children, that share 4;o go to and 
among the survivors or survivor of them in manner aforesaid. It was held 
that on the construction of the bequest while on the death of one without a 
child his share would go to the survivors for their respective lives only, and 
will pass to their children respectively with the original shares, but upon the 
death of the last survivor without a child his shares, both original and accrued, 
would be undisposed of notwithstanding another has left a child. (3) But, on 
the other hand, more rec3nt authorities have refused to reid “survivors” 
liter illy, so as to exclude the children of a tenant for life who died previously. 
And the principle more in accord with the section was stated by the Lord 
Chancellor in the following w)r]s. “I entirely approve of the rule now 
generally acted on of giving to the word ‘ surviving ’ its ordinary and natural 
meaning and not construing it to mean other’. The Courts have no right to 
alter the language of a testator, merely to effect what they conjecture him to 
have intended to say when that is at variance with what he has in fact said. 
But tbe words of a will after all are but the moans of expressing the testator’s 
intention, and where the intention is plain from the words themselves, it is 
then the duty of the Court to execute the intention, however inartificially 


(1) Gorneck v. W^^dntan, 7 Eq., 80; Oee 
V. hidden 2 Eq.. 341 ; D^vidsoi v. Dalhs, 
14 Ves., 576; In re Sharpe's Estate, 8 D.G. 
k S , 453. 

(2) Fergusmiv. Dunbar, 3 Br. O.C., 468 n, 

(3) Milsomy Awdry, 5 Ves., 465 (468). 
A similac view was taken in Davidson y. Dal- 


las, 14 Voa.. 576; Crowder v. Stone, 3 Russ., 
217 ; Wilmot v Wilmot, 14 Ves., 678 ; Rane- 
lagh V Danelagh, 2 Mv. A K., 441 ; Winterton 
V. Crawford, I R. A My., 407 : Cromek y. 
Dumb, 3 Y. A 0. . 566 ; Lee y. Stone, 1 Ex.) 
674 ; DeQaragnol y. Liardei, 32 Beay., 608,^ 
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expres 9 ed”(i). The word “ survivor*’ has been accordingly construed to mean 
“other,” and so in a bequest to “the surviving sisters and their respective 
children,” it was held to include the children of all the sisters and not only of 
those surviving (2). 

^ 626. In cases whore, after similar limitations, there is a gift over on the 
death of all the tenants for life without leaving children or issue, it is settled 
by a long series of authorities that the children of a tenant for life may partici- 
pate in the share of another tenant for life who died without issue after their' 
parent. (3) On the other hand, if there is no gift over, and the share of the 
tenant for life dying without issue is expressed to be given to the survivors for 
their re^pactiive lives and after their deaths to their children, only children of 
the survivors would take, and children of a tenant for life who died previously 
would be excluded. (^1 


626. The trend of the authorities would then appear to establish the foK 

lowing propositions : — (i) Where the gift is to A, B, etc., 
Result stated. equally fot their respective lives, and after the death of any 
to his children, but if any die without children to the survivors for life with 
remainder to their children, only children of survivors can take under the gift 
over ; (ii) if to similar words there is added a limitation over if all the tenants 
for life die without children, then the children of a predeceased tenant for life 
participate in the share of one who dies without children after their parent : (iii) 
they also participate, although there is no gift over where the limitations are 
to A, B, etc., equally for their respective lives, and after the death of any to 
bis children, and if any die without children to the surviving tenants for life; 
and their respective children, in the same manner as their original sharesl^). 

If an estate is limited to two jointly, the one capable of taking, the other 
not, he whd is capable takes the wholel^h This view has been held to govern 
Hindus as well.C^l 

627. Sometimes it is difficult, nay, impossible, to distinguish the two' 

classes of interests. If, for example, there be a gift which 
most India* exhausts the whole interest, and then, upon the occurrence 
Ungui^^ble. ^ particular event, a substituted gift to A, B, and C, and 

the survivors and survivor of them ; if d, B, and G are all 
dead when the event occurs, their representatives will take in equal shares, 
but if the survivor of A, B and C survives the event, he will take the whole. 
In such a case “ the Court sees an intention to give, in one event in one 
direction, an4 in another event in another ; and what difference can it make 
whether you call these vested interests, defeasible in a certain event, or contin- 
gent and transmissible interests, except perhaps this, that the Court is less 


(1) Smith V. Osborne, C H L.C., 376 (393). 
(•2) Whiflehead v. BoulUm^ 41 Ch. D., 626 

(629). 

(3) Waite v. LiWewood, L.R.. 8 Ch., 70; 
Wake V. y.ira/t, 2 Ch. D., 348; Badger v. 
Gregory t L.R., 8 Eq., 78. 

(4; See Be Horner's Estate, 19 Ch. D., 186; 
In re Eenn^ 29 Ch. D., 839; Whptehead v. 
Boulton, 41 Ch. D., 626. Malms, V.G., has 
in a considered judgment in In re Arnold's 
Tfusts, li.R.i 10 Eq., 252, collected all the 
oases, and reviewed them in oonfoimity with 


the view expressed in the text. But this 
view js at variance with Wake v. Varah, 2' 
Ch. D., 348 (365, 367, 358); see also 2 Jarm., 
709, 710. 

(5) Per Kay, J., in Whytehead v. Boulton, 
41 Ch. D., 525 (631, 632). 

(6) Humphrey v. Tayleur, 1 Ambler, 138 ; 
followed in Nandi Singh Sitaram, I.L.R., 
16 Cal., 677 (682), P.C. 

(7) Nandi Singh v. Sitaram, 16 

Cal., 677 (682), P.C. 
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disposed to divest a vested estate than to say the estate does not vest till the 
event ocjurs one way or the other/*<U So where tliere is a gift to A for life, 
with remainder in case A died unmarried, between B and 0, or such of them 
as should be then living, and the lawful children of such of them as should be 
then dead, for the share of the deceased father or mother only, and B and G 
died in the lifetime of A who died unmarried, B left issue but C left no issue, 
and the question arose whether the estate conveyed to the representatives of 
0 was vested or contingent, Lord Langdale who decided the case^^^ held that 
there was no estate vested till the death of d, and that therefore the representa- 
tives of C took nothing, but Wood V. C., in a later case threw out as his 
opinion that although the interests were in a sense contingent, they were 
nevertheless transmissible. Even in a clearly contingent interest, when it 
is followed by other limitation, it may be a question whether the contingency 
is confined to ohe particular interest or extends to a series of limitations. “The 
rule in these cases seems to be to at if the ulterior limitations be immediately 
consecutive on the particular contingent estate in unbroken continuity, by, 
and no intenr.ion or purpose is expressed with reference to that estate, in con- 
tradistinction to the others, the whoL will be considered to hinge on the same 
contingency, and that, too, although the contingency relate personally to the' 
object of the particular estate, and therefore appeir not reasonably applied to 
the ulterior limitations. 

25 . An interest created on a transfer of property and de- 
pendent upon a condition fails if the fulfilment 
Conditional trans- condition is impossible, or is forbidden 

by law, or is of such a nature that, if permitted, , 
it would defeat the provisions of any law, or is fraudulent, or 
involves or implies injury to the person or property of another, 
or the Court regards it as immoral or opposed to public policy. 

Illustrations, 

(а) A lets a farm to B on condition that he .shall walk a hundred miles in an hour. The 
lease is void. 

(б) A gives Rs. 500 to B on condition that he shall marry 4’s daughter C. At the date 
of the transfer C was dead. The transfer is void. 

(c) A transfers Rs. 500 to B on condition that she shall tmurder C. The transfer is void. 

{(i) A transfers Rs. 500 to his neice C if she will desert her husband. The transfer is 
void. ^ 

628. Analogous Law. — This section is the same as sections 113 and 
114 of the Indian Succession Act and sections 28 and 36 of the Indian Contract 
Act. So it has been laid down by Coke that where a condition precedent 
annexed to a devise was of real estate is, or becomes impossible of performance 
the devise fails, even though there be no default or laches on the part of the 
devisee himself. But it is otherwise with a condition subsequent which does 
not defeat the devise, but makes it absolute as soon as it is rendered impossible. 
Thus where the devise, made on condition that the devisee should marry a 


(1) In ro Sander* s Trusts, L.R*. I Eq., 675 (3) In re Sander* s Trusts, L.R., 1 Eq. 

<684); Siurgess v. Pearson, 4 Mad, 411; 675 (684). 

Harrison v. Foreman, 6 Ves., 207 ; Wagstaff (4) 1 Jarm., 830. 

V. Crosby. 2 Ooll., 746. (5) Co. Litt., 206 (6). 

(2) 'Wfillisy, PlasJcett, 4 Beav., 208. 
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oertain person on or before she attained the age of twenty -one years, and the- 
person named died before she attained that age, it was held that the fulfilment 
of the condition having become impossible by the act of God, it was not 
broken,(^l but if in the above case the condition had been a condition precedent, 
it is certain that the result would have been different. 

The rules here laid down generally apply also to moveable property. 

629. Principle. — It being the obvious policy of the law to discourage 
transfers into which impossible or illegal conditions play a part, it has been 
enacted that an interest dependent upon such a condition shall fail. The con- 
dition only is not void in which case it would produce no effect, but it has the 
effect of nullifying the transfer itself. The transfer becomes illegal because a 
condition upon the performance of which it depends is or has become illegal. 
The subject has been already discussed at length to which reference must be 
made for further information. ^2) 

530. Meaning of Words. — Dejyendent upon a condition'' is not the 
samo as a condition attaching to the transfer, for in such a case the transfer ia 
good, although the condition is ignored as if non-existent. (‘^) The condition 
contemplated is a condition precedent as contra-distinguished from a condition 
suhfiequent. “ Dependent" means that the condition must be performed before 
the estate can vest or be enlarged. (^1 , 

“ Fails" the interest “ fails*’ means that in the event mentioned no interest 
is ever vested in the transferee. “ Condition' moans the condition precedent. 
Condition and contingency are often used synonymously. In general, however, 
the word contingency has reference to the happening of an event, whereas the 
word condition has reference to the doing or forbearance from doing of some 
act.(5) ‘ J/ the fulfilment is impossible:' the condition itself may not be illegal 

or impossible, but if its fulfilment is impossible or illegal, the section would 
apply. An illegal condition, e.g,, not to alien, not to marry or to abstain from 
a criminal prosecution is illegal, but its fulfilment may not be impossible. 

631. Conditions— Precedent, Subsequent, and Impossible.— 

Conditions are of two kinds — conditions precedent, and conditions subsequent. 
The former precede the vesting of estate ; the latter are to be performed after 
the estate has become vested, and if not performed, may, in many cases, cause 
interests already vested to be divested, or to be altogether void.f^) Where the 
condition is precedent, the estate is not in the grantee until the condition is 
performed, but where the condition is subsequent, the estate vests immediately 
in the grantee and remains in him till the condition is broken. W Whether the 
condition is precedent or subsequent is a point for construction in each case.<®l 
As a rule where the condition precedent is impossible, the transfer is void ; but 
where it is a condition subsequent, it is valid, the condition being ignored. 

A condition is none the less impossible, if it was possible in its creation, but 
has since become impossible.!*^) 

(1) Thomas v. Hoirell, 1 Salk., 170; Gray- 20G. 

don V. Hicks, 2 Atk., 16. Of, as to legacy (7) Wynne v, Wynne, 2 M. & G., 8, p. 14; 
Walker v. Walker, 29 L. J. Ch., 856. Bro. Aler. Tit. Condition, pi. 67 (a), quoted 

(2) 8. 6 (h) (2), ante, and 264. in Henderson’s T«6t. Suoo. (Qnd ed.), Il8- 

(3) S. 6 (/i) (2), an^e, and 264, 56^. (8) Acherley v. Acherley, Wills., 163; 

(4) 1 Steph. Comm., (8th ed.), 809. DuJfiM v. Duffield, 3 Bli. N. 8 , 260 (381) . 

(5) Henderson’s Test. Suoc. (2iid ed ), Ro6inson v. 6 DeG. M. & G., 636. 

p* 118. (9) 2 Jarm., 12. 

(6) See 2 Black. Comm., 156 ; Co., Litt., (10) Ib,, p, 13. 
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632. Of such a condition illustration (a) is an example. A condition may 
. be impossible of fulfilment either at the time the interest 

DOBsibu!.™^* is created, or it may become so subsequently. In either 

^ case the interest would fai),(^l unless its fulfiment has 

been made impossible by the act of the party benefiting thereby.!'^) But the 
rule is the same if it has become impossible by the act of God.(^) 


633. This is the same as “ iilegar*, see notes under section 6 ih) 2, ante. 
Forbidden by law. fulfilment of a condition may be forbidden by any laW 

of the land, and it is not necessary that the prohibition 
should be express.f^) Fulfilment of conditions in restraint of marriage,!^) or 
by which one is restrained from exercising a lawful profession, trade or business 
of any kind,!®) or from enforcing his rights by the usual legal proceedings 
is forbidden by law. Uncertain agreements!®) and wagering covenants also fall 
into the same category.!^) Transfers may not only be forbidden by law but 
also by a condition in the license with the like result.!^®) Certain officials 
connected with Courts of Justice are prohibited from acquiring any interest in 
property sold at such saleJ^O Hindu law forbids the sale of a boy for adoption 
or payment of any consideration in the shape of an annual allowance to his 
natural parents.! ^2) And to the same class belong also agreements in restraint 
of marriage.! 1®) Impartible and inalienable estates cannot be assigned, nor can 
a certificated holder of an estate under Act XL of 1858 mortgage it, 1^^) without 
sanction of the Civil Court. <1®) So if a party to a private partition agrees to 
relinquish his right in the sir land, his agreement is not enforceable in law,!l®) 
because such an agreement would, if allowed, defeat, the provisions of section 7 
of Act XII of 1881 . Similar provisions have been recently made in the 
Central Provinces. (l®) If such transfers were permitted by law, it would have 
the effect of rendering its own enactment nugatory. 


634. And to the same class belong also transfers which, if permitted, 
Fraudulent would lead to fraud on the public! ^9) or on the Govern- 

meot.120) And for the same reason transfers made by an 
insolvent in fraud of his creditors are held to be void. Similarly, a mortgage 
executed in favour of some creditors on condition that they should all give 
him time has been held to be void ; !‘^‘-^) and where the dissentient creditors 
instituted a suit, the Privy Council held that “ it would be proper and right 


(1) Lowther v. Cavetidish, 1 Ed., 99; 
Priatley v. Holgate, 3 K. & G., 28G. 

12) S 34, post, 

(3) 2 Jarm., 13. 

(4) Forster v. Taylor^ 5 B. & A., 887 ; 
Hormasji v. Pestaoji, I. L. R., 12 Bom., 422. 

(5) 8. 26, Indian Contract Act. 

(G) J6.. 8. 27. 

17) /6., 8. 28. 

<8) lb,, 8. 29. 

(9) Ib., a. 30. 

(10) Debt Prasad v. Ruprmii, I. L, R., 

10 All., 677. 

(11) 8. 136, posit and Civil Procedure Code 
(Act XIV of 1882), 8, 292 ; o. 21. r. 73, Civil 
Procedure Code 1908 (Act V of 1908). 

(12) Ishan Kishore v. Harris Chandra, 
13 b. L. R. (A. C 1, 42. 

(13) Sitaram ▼. Aheree Herahnee, 11 B. L. 
R*. 129. 


(14) Bengal Minors Act extended to XJ. P., 

C. P , Oudh and the Punjab. 

(15) Chimman Singh v. Subran Kuar, I. L. 
R., 2 All., 902 ; Manji Ram v. Tara Singh, 
I. L. R., 3 All., 852 ; Ram Chander Chnkrabat- 
ly V. Brojonath, T. L. R., 4 Cal., 929. 

(16) Kashi Prasad v. Kedarnath Sahii, I.Lt 
R., 20 All , 219, F. B ; {Ram Prasad v. Dma 
Kuar, I-L.R., 4 All., 515, dissented from) \ 
Oaya Singh v. Udit Singh, I.L.R , 13 All., 
396 

(17) N.W.P., Rent Act. 

(18) The Central Provinces Tenancy Act 
(IX of 1898), s. 45. 

(19) Begbie v. Phosphate Co. Ld., 1 Q.B. 

D. ,679. 

(20) Willis V. Baldwin, 2 Doug., 450. 

(21) Blacklock v. Dobie, L.R-, 1 G.P., 265. 

(22) Ajudhiay. Sidh Gopal, I.L.R., 9 AH., 
330, P.O. 
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for them (the mortgagors), if one creditor was endeavouring to obtain a pre- 
ference over the others, to stop payment, and to see that their property was 
equally divided amongst their croditors.”(^) It would appear that where this 
objection does not exist the transfer would be maintained. (2) The law on the 
subject will be found exhaustively treated elsewhere. 

636. Implies Injury to the Person or Property of Another. 

— Under this head fall transfers in favour of servants in consideration of their 
influencing their masters. ‘Transfers made pendente hte are bad as both for- 
bidden by law, and as implying injury to the litigating plaintiff.l®^ So 
also is every agreement which “clogs the equity of redemption. 

636. Immoral or opposed to Public Policy. — Transfers which 
encourage a crime or desertion by wife of her husband are void, as are 
also transfers by way of bribe, ® or for the purnoseof prostitution, (^0) though 
notin consideration of past cohabitation. But where a person has been 
long in possession of property acquired in consequence of an immoral transfer 
it was held that such possession could not be disturbed. (f^) Sale and brokerage 
of public or sacerdotal ofiices are both illegal and onposed to public policy. (f^^ 

So are also transfers made to foreign enemv,(^^) and transfers encouraging 
smuggling or illegally compromising offences which cannot be lawfully com- 
pounded ; as also transfers restraining rights of free enjoyment and alienation 
of property ; and generally all transfers which are calculated to cause loss to 
the public and are contrabonoH morea, are absolutely void.BS) 

637. Conditions, Valid and Void. — A bequest to a person on 
condition that if she should become a nun she should forfeit the legacy is valid and 
the legatee would forfeit the legacy if the condition is broken, and similarly a 
condition not to interfere with the management of the trustees was en forced. (^7) 
A condition to assume a oarticular nameOSlmay bo satisfied by assuming it with- 
out a liesnse from the Grown. A condition that the donee shall reside in a 
particular house is valid, and may be fulfilled bv residing personally to some 
extent, but the fulfilment of such a condition must in a great measure denend 
upon the intention of the donor and on the construction of the terms of the 
deed in which the intention has been expressed. The validity of a condition in 
restraint of marriage in England in a groat measure depends upon the nature 
of the property to which it is attached. In regard to devises of real estate it is 


(1) Per Sir R Couch, in Ajicdhia v. Sidh 
Gopah I.L.R., 9 All.. 330 (.3.38) P.G. 

(2) Ratan v. Ardeshir, I.L.R , 4 Bom., 
70 ; Shankarappa v. D Kamayya, 3 M.H.C. 
R., 231; Abdul v. Mir Mah^imed^ 10 Cal., 
616 ; Ranjilbhai v. Vinayak, I.L.R. , 11 Bom., 
666. 

(3) S. 6, ante, and a. 53, post. 

(4) Vxnayakrao v. Ransordas, I.L.R., 7 
Bom,, 91. 

(5) See a. 52, post, 

(6) Simpson v Lamb, 7 E. & B., 84. 

(7) See Comm under s. 60, post ; Coote 
Mort., 19 ; J-^nninqs v. Ward, 2 Vern., 520 ; 
Wtllei V. Winnel, i Vern.. 488. 

(8) See illastna. (c) and {d) ; Bai Bijli v. 
Nana, I.L.R , 10 Bom., 162 ; SUaram v. 
Ahereef li B L.R , 129 ; Ram Sarup v. Bela^ 
I.L.R.. 6 All., 313. 

(9) Barrington v. Victoria Graving Dock 


Co., 3Q B.T)., 549 (651). 

(10) Pearce v. Brookes, L.R., 1 Ex., 213. 

(11) Dhiraj Kuar v. Bikramjit, I L.R., 3 
All., 787: Man Kuar w. Jasodha, I.L.R., 1 
All., 478. 

(12) Lachmi Narain v. Wilayii Begum, I. 
L.R,, 2 All., 433 ; following Ayerst v. Jen- 
kins, L.R , 16 Eq., 276. 

(13) See a, 6, ante ; 49 Geo. Ill, o. 126, s 3 
(in force in the Presidency towns) ; Black- 
ford V. Preston, 8 T.R., 89 ; Parsons v. 
Thompson, 1 H. Black., 322. 

(14) De Wutz V. Hendricks^ 2 Bing., 314. 

(15) St 8. 6. ante, ani Comm. 

(16) In T& Dickson's Trust, 1 Sim (N.S.), 37. 

(17) Colston V. Morris, Jao , 257a. 

(18) Lowndes v. Davies, 1 Bing. N.C , 697. 

(19) Doe d. Luscombe v. Yates, 5 B. & Ald.^ 
543; FillingJiamy, Bromley, 24 L-J. Ch., 488. 
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settled that an unqualified restriction on marriage is absolutely void.(^) It 
being contrary to the policy of the law to restrain marriage by encouraging 
celibacy, the court always looks askance at such a condition.^2) But a condi- 
tion that before marriage, consent shall be taken, (3) or that it shall not be en- 
tered into before attaining the age of twenty-one or any other reasonable age,(^l 
or that it shall be solemnized with certain ceremonies, e. g., according to the 
rules of the Quaker saot.i^) would be enforced as not opposed to the rule. 
A condition not to marry a Scotchman, 16) a Papistl*^) or a Jew^®) is valid, 
but a condition not to marry a man of a particular profession (^) or of certain 
means is void as too general.116) Again, a restraint against a second marriage 
has been upheld.fl^) A condition against insolvency is valid only in the cases 
already discussed. (^2) A bequest of a legacy should the intended donee 
“humbly apply for subsiscenoe” was held to be contingent upon the fulfilment 
of that condition precedent and which was not fulfilled by an application for 
an allowance “suitable to our dignity.” Such a condition was moreover upheld 
as unobjectionable. In certain cases an onerous condition has been got 
round by holding it to be made m terrorem, but the doctrine is chiefly con- 
fined to marriage covenants and then too only in ca«;es of conditions precedent 
when there is not an alternative provision, or an alternative event, or where it 
is not restricted to minority The acceptance of a gift or a legacy binds 
the party benefited to the condition as he is then estopped by his own act, 
which precludes him from pleading surprise or ignoranco.!^^) 

26. Where the terms of a transfer of property imposes a 
Puifliraent of condition to be fulfillod before a person can take 

condition prece- an interest in the property, the condition shall 

be deemed to have been fulfilled if it has been 
substantially complied with. 

Ill test raiions. 

(a) A transfers Rs. 5,000 to B on condition that he shall marrv with the consent of 
C, T) and K. E dies. B marries with the consent of C and D. B is deemed to have 
fulfilled the condition. 

(51 A transfers Rs. 5,000 to B on condition that he shall marry with consent of 
C, D and E. B marries with the consent of C, D and K, but obtains their consent after the 
marriage. B has not fulfilled the condition. 

638. Analogous Liaw. — This section closely corresponds with section 
115 of the Succession Act, which runs as follows: — 

“ 116. Where a will imposes a condition to bo fulfilled before the 
Fiiihlmcnt of condi- legatee can take a vested interest in the thing bequeathed, the condi- 
Uon pnjccdont to vest- shall be considered to have been fulfilled if it has been substantially 

complied with ” 

(1) Perrin v. Lyon, 9 East , 170; Sntton (lU Barton v Barton, 2 Vern., 308 

y- Je‘wks,2Gh.'R., Dashwoodv, Bulkeletf (widow); Allen v. Jackson, 1 Gh., D., 299 
10 Vos., 230. (widower). The rule has been established 

(2) Jams V. Jones, 1 Q.B.D., 279. as a rule of law because it was thought 

(3) Cleauncey v. Graydon, 2 Atk., 616. agreeable to public policy— Per Mallish, L. 

(4) Stackpole v. Beaumont, 3 Vos., 89. J., in AlLnv. Jackson^ 1 Ch. D. 399 (405). 

(6) Hnughton V’ Haughton, 1 Moll., 611. (12) S. 12, and § 412, ante, 

(6) Perrin v. Lifoji, 9 East., 170. (13) Vecrabhadra v. Chiranjivi, I.L.R., 28 

,(7) Duggan w. Kelly, 10 Ir. Eq. R., 295. Mad., 173 (181), P C. 

(8) Ho'igson v. Halford, U Ch, D., 959, (14) Osborn v. Broxon, 5 Vos., 527. 

(9) 1 Eq. Oa. Abr., 110. (16) Attorney-General v. Christ* s Hospital, 

(10) Keily v. Monck, 3 Ridg., P.C., 205. Taml., 393; Gregg v. Coates, 23 Beav., 33> 

G, TP— 44 
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(a) A leffaoy is bequeathed to A on ooDdition that he shall marry with the consent of 
B, C, D and E, A marries with the written oousent of B. C is present at the marriage. 
D sends a present to Ay previous to the marriage. E has been personally informed by A of 
his intentions, and has made no objections. A has fulfilled the condition. 

(b) A legacy is bequeathed to A on condition that he shall marry with the consent of B, 
C and Z>. D dies. A marries with the consent of B and C. A has fulfilled the condition. 

* (c) A legacy is bequeathed to A on condition that he shall marry with the consent of B, 
C and D. A marries in the lifetime of B, C and Z), with the consent of B and O only. A 
has not fulfilled the condition. 

(d) A legacy is bequeathed to A on condition that he shall marry with the consent of B, 
C and B. A obtains the unconditional assent of B, C and D to his marriage with E. After* 
wards B, C and D capriciously retract their consent. A marries E, A has fulfilled the 
condition, 

(e) A legacy is bequeathed to A on condition that be shall marry with the consent of Bf 
C and B. A marries without the consent of B, G and D, but obtains their consent after the 
marriage. A has not fulfilled the condition. 

(/) A makes his will, whereby he bequeathes a sum of money to B, if B shall marry 
with the consent of A’s executors. B marries during the lifetime of Ay and A afterwards' 
expresses his approbation of the marriage. A dies. The bequest to B takes effect. 

(q) A legacy is bequeathed to A if he executes a certain document within a time specified 
in the will. The document is executed by A within a reasonable time, but not within the 
time specified in the will. A has not performed the condition, and isrnot entitled to receive 
the legacy. 

The section is in harmony with the English cases. It should be noted 
that the section relates only to the performance of conditions precedent. 
Section 29 deals with conditions subsequenty which must be strictly fulfilled, 
and regarding which the section has no application. 

639. Principle. — This section is founded on the principle which favours 
the early vesting of estates. 1'-^) Where literal performance has become impossible 
or impracticable, law assumes that the condition has been entirely fulfilled, if, 
in fact, it hds been fulfilled substantially in accordance with the wishes of the 
testator. Thus, where the condition is as to consent, it may be inferred from 
conduct or from the surrounding circumstances, the maxim being qui tacit 
satis loquitorX^) So oral consent would be sufficient where consent in writing 
was proscribed. 

640. Meaning* of Words. — “ A condition befoic the person can take 
an hiterest means a condition precedent as opposed to the condition subse- 
quent. “ Substantially y'" means in greater part, or as far as it is possible, or 
in other words cy pres, 

641. Substantial Compliance. — Consent of the majority, where one 
trustee or executor disclaims, has been held to be sufficient.l^^ Consent will 
be presumed after the expiration of many years, where no claim is made by the 
persons entitled to take after the forfeiture.!^) 


(1) Montague v. Beauclerk, 3 B. P C., 
Taml., ‘Z77 ; Page v. Hayward. 1 S-ilk.jSTO; 
Oulliver v. Ashbyy 1 W. Bl., ^7 ; Dai ib v. 
Lowndesy 1 Bing. N.C.. 697 ; Doe d, Duke of 
Norfolk V. Hawkey 2 East., 481. 

(2; See ante, 5) 377 ; Scott v. Tyler y W. <fcT. 
L. 0., 146. 

(3) “ He who is silent speaks sufficiently.” 
The same msxim is also thus stated : Qui 
tacet consentire videtury i.e., **He who is 
silent is asBumed to consent ** silence gives 


consent.” 

(4) Campbell v. Lord Nailer villCy oited in 
Williams on Executors, p. 1146; see also 
s 116, illus. (a) Succession Act. but contra in 
Clarke v. Parker y 19 Yes., 2. As to oral 
consent, see Scott v. Tyler y W. A T., L.O., p. 
199. 

(5) Worthington v. Evans, 1 Sim. dc •Stu.f 
165. 

(6) In re Birchy 17 Beav., 368. 
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648. As a rule, ili has been held to be sufficient if the wishes of tho 
transferrer can be carried out cy presM) And this is especially so where it 
appears that the transferrer more looked to the end rather than to the means by 
which the condition is to be fulfilled. Ignorance of the condition is no excuse 
for not fulfilling it. (2) For a person who takes under an instrument cannot 
plead want of knowledge of its contents as an excuse for non-compliance. A 
condition not to dispute a will has been sometimes regarded as in terrorem only 
and, as such, it is ineffectual unless there is a gift over,^^) but recent authorities 
are in favour of upholding Indeed, the in terrorem plea is seldom heard of 
outside matrimonial and probate Courts. The party alleging breach must 
prove it.!®) 

543. Hindu Law. — Under the Hindu law, conditional bequests are 
valid, and the conditions must bo performed, unless they are repugnant to the 
nature of the grant, or are immoral or illegal (§§ 260 — 269, 533 — 537). 

27 . Where, on a transfer of property, an interest therein 
is created in favour of one person, and by the 

Conditional trana- game transaction an ulterior disposition of the 

»er to one person t • r ^ r .1 

coupled with trans- Same interest IS made in favour of another, if 
faiioK prior disposition under the transfer shall fail 

diipoaition. the ulterior disposition shall take effect upon 

the failure of the prior disposition, although the 
failure may not have occurred in the manner contemplated by 
the transferrer. 

But, where the intention of the parties to the transaction 
is that the ulterior disposition shall take effect only in’the event 
of the prior disposition failing in a particular manner, the 
ulterior disposition shall not take effect unless the prior disposi- 
tion fails in that manner. 

Tllustratwns, 

[a) A tivinsfers Rs. 500 to B on condition that h i .shall execute a certain leaae within 
three month- after A’.s death, and if he should neglect to do so to C. B dies in A’s lifetime. 
The disposition in favour of C takes effect. 

(h) A rransfers property to his wife; but, in ease she should die in his lifetime, transfers 
to U that which ho had transferred to her. A and his wife perish r.ogether under oircam- 
stancos whioh made it impossiDle to prove that she died before him. The disposition in favour 
of B does not take eifeot. 

644. Analogous Law. — The first part ol this section corresponds 
with section 116, and the latter part with section 117 of the Succession Act, 
The illustration {b) has been taken from an English case.U) 

The rule is applicable both to moveable as well as immoveable property. 

(1) Henderson's Test Suco., 120. turel v. Ki'^antureL L-R., 6 P.C., 1. 

(2) In re Hodge’s Legacy, 16 Eq., 92 ; (6) Wilkinson v. Dyson, 10 W. R., (Eng.y 

Astley V. Earl of E>sex, 18 Eq., 290. 681. 

(3) Porter v. Fry, 1 Vent., 199, followed (7) Underwood v. Wing, 4 DeG. M. & G., 
2 ^r Sir G. Jessel, M.R.. in Astley v. Earl of 633. 

Essex, 18 Eq., 290 (297). (8) Per Lord Romilly in Evastaff v. Aus~ 

‘ (4) Powell V. Morgan, 2 Vfrn., 90. tin, 19 Beav., 691 ; dull v. Jacobs, 3 Ch. D., 

(5) Cooke V, Turner, 14 Sim., 498 ; Evan- 703 (712). 



348 


TRANSFER OF PROPERTY. 


[b. 27. 


646. Principle. — The principle underlying fchis section is thus explained 
by Willi^.ms : — “Instances have frequently occurred in which the Court has 
concluded from the context of the will, that the intention of the testator is 
effectually fulhlled by regarding a clause of apparent condition as a clause of 
conditional limitation, so as to require, as in the case of a gift on a condition 
that the very event on which the gift is made contingent must be fulfilled with 
strict exactness, but paying regard, in the construction to the substantial effect 
of the contingency specified and so to the real interests of the testator.”(l) 

646. Doctrine of Acceleration. — Where the intention of the parties 
can be clearly ascertained effect is given to it, but otherwise to prevent against 
lapse, it is sufficient if their intention is substantially carried out. If the trans- 
ferrer provides against failure, the ulterior disposition will take effect in case 
of failure, although it may not have occurred in the marmer contemplated by 
the parties. But where [as in illustration (6)] the intention is that the ulterior 
disposition shall take effect only in the event of the prior disposition failing in 
a particular manner, the ulterior disposition does not take effect unless the 
prior disposition fails in that manner. In such a case the failure of the prior 
interest in a particular manner is a condition precedent to the transfer and must 
be fulfilled.f*-^) 

647. But where, on the other hand, in a series of consecutive limitations 
a particular estate he void in its creation from being limited to a person incapa- 
ble by law of taking or refusing to take, the remainders immediately expectant 
on such estate are accelerated, and the interest in question descends to the heir. 
And the result would bo the same if the previous estate is revoked by the donor, 
for there is no difference in principle between the case where a person gave an 
estate which failed, and the case where he directed himself that it should frtil.i3) 
This view is quite in accordance with the section, and has boon propound- 
ed in several English cases, the principle of which has been applied by the 
Privy Council to the case of a Hindu testator, who held that a gift in remainder 
expectant on the termination of an estate for life, does not fail, but is accelera- 
ted by reason of the gift of sucli prior life-estate not taking effect. 

648. In this case their Lordships followed an English precedent decided 
by Lord Roinilly, in which a testator gave an estate to his son A for life, and 
from and after his decease to his children. A*s life-estate being subsequently taken 
away, it was argued that the children of A could not take while he was alive, 
that it was an executory devise, and they were therefore incapable of taking 
during his lifetime, but it was hold that the life-estate being out of the way, 
the remainder takes effect as if there had been no life-estate. (3) The fact that 
gifts are made by the donor to his wife and “ her assigns *’ does not prevent 
the rule from operating if the condition under which it was made has been 
violated. 17) Shortly stated, the principle of these cases may be stated to be, 
that a gift to A for life, and from and after the decease of A to B, G and D, 
means from and after the determination of the estate ; and whether the estate 
is determined by revocation or bv death or by the incapacity of the donee to 


(1) Williams on Executors, 1133. Sec In 
re SinHh'a Trmt's L.R. 1 Eq., 79; Mackinnou 
V. Sewell y 2 M. & K., 202. See also notes to 

21, ante, 

(2) 8^e notes under s. 21, ante, 

(3) Fell V. Biddulph, L. R., 10 P. C., 701. 

(4) Shep. Touch., 435, 451; Fuller v. 


Fuller, Cro. Eliz., 423 ; Lainson v. Lainson, 
18 Beav., 1 ; Jull v, Jacobs, 3 Ch. D., 703. 

(6) Ajudhiav, Rakhman, I.L.R., 10 Cal., 
482 1483), P. 0. 

(6) Jull V. Jacobs, 3 Ch. D., 708 (712). 

(7) Craven V, Brady, 3 Oh., 296 (298), O. 
A. from L.R. 4 Eq., 209. 
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take, or by any other circumstance, the life-estate being out of the way, the 
remainder takes effect, having only been postponed in order that the life-estate 
may be given to A. 

649. Ulterior Disposition when Valid.— This section again lays 
down a rule of construction applicable to transfers made by means of a written 
instrument. The normal rule is chat where the donor creates two interests, 
the latter depending upon determination of the prior, the manner in which the 
prior interest created is immaterial unless the donor had indicated his intention 
to the contrary. Where, however, this has not been expressly done, it is often 
difficult to ascertain the real intention of the donor. And for this purpose the 
principles deduciblo from the case-law become important. Thus, in a case 
the testatrix after giving an annuity to A, being apparently desirous that the 
division of her property should not take place till after the death of the 
annuitant, directed that, as to two fifths of the residue, the interest thereof 
shall be paid to B during her life ; but in case of the death of the said B during 
the lifetime of the annuitant, the same interest sail be paid to C, during her 
life; and after the decease of both of them, the said B and C, the trust-funds 
were to go over. B received the interest during her life, and survived the 
annuitant, and the question arose whether the Court can construe the disposi- 
tion as giving to C a lile-interest by implication. It was held that the testatrix 
had that intention having regard to the fact that there being an actual gift to 
one of the two persons, and a gift over after the death of both of them.fl) It 
should be added that G here took a life-interest, although the expressed event 
in which she was to take was not the event that occurred. So in another case 
the testator gave to S K certain real estate for life charged with annuities, 
“ but in case the annuit.mts, or any of them, should survive S K, he then gave 
the estate to the eldest surviving son of S K, charged with the said annuities.’* 
S K survived all the annuitants, and the court road the words “ in case the 
annuitants, or any of them, should survive 8 AV’ as if they had not stood 
where they were, but had been inserted immediately before the word 
" charged. ”(2) In another case the testator, believing his wife to be enciente, 
devised this estate to the child, eu ventre, sa mere, and if such child should die 
under age, then over. The wife was no^ with child, and the question was, 
whether the devisee over should take, and it was so held, the Court holding it 
to bo a conditional limitation on there being no child of the father by his wife 
that should roach majority. There being no such child, the devisee over was 
entitled. ('0 Where the expression of a contingency is simply intended by the 
testator to imply that the subsequent gift is not to take effect in derogation of 
the preceding estate, the Court will give effect to it. In construing the autograph 
deed of an ignorant man the usual meaning of technical language may be disre- 
garded, but no word which has a clear and definite operation can be struck out.(^) 


28 . On a transfer of property an interest therein may be 


UUeriop transfer 
conditional on 

happening or not 
happening of 

speoifled event. 


created to accrue to any person with the con- 
dition superadded that in case a specified un- 
certain event shall happen such interest shall 
pass to another person, or that in case a specified 
uncertain event shall not happen such interest 


shall pass to another person. In each case the dispositions are 


(l) In re Smith's Trust, L.R , 1 Eq., 79. 
(‘2) Key v. Key 4 DeG. M & G., 73. 

(3) Wing v. Awgrave, 8 H.L.C., 183 (200), 
Hall V, WarreUt 3 H.L.C., 420 (430), aoimad- 


verting on The Attorney -General v. HoUgsnn^ 
15 Sim., 146 ; Bhilpott v. St. George's Hos^ 
pital, 21 Beav., 134. 

(4) Hall V. Warren, 9 H.L.C., 420. 
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sabject to the rules contained in sections ten, twelve, twenty- 
one, twenty-two, twenty-three, twenty-four, twenty-five and 
twenty-seven. 

650. Analogous Law. — With the necessary verbal variations this 
section is exactly the same as section 118 of the Indian Succession Act, and 
which makes the same provision applicable to bequests over. The scope of 
the section will best be understood by comparing the following illustrations 
added to the analogous section ; — 

{d\ A sum of money is bequeathed to il, to be paid to him at the age of 18, and if he 
shall die before he attains that age, to B. A takes a vested interest in the legacy, subject to 
be diverted and to go to B in case A shall die under 18. 

An estate is bequeathed to A, with a proviso that, if A shall dispute the competency 
of the testsltor to m>ike will, the estate shall go to B» A disputes the competency of the 
testator to make a will. The estate goes to B, 

(c) A sum of money is bequeathed to A for life and after his death, to B, but if B shall 
then be dead, leaving a son, such son is to stand in the place of B. B takes a vested interest 
in the legacy subject to be divested if he dies leaving a son in A's lifetime. 

id) A sum of money is bequeathed to A and B, and if either should die during the life of 
<7 then to the survivor living at the death of C. A and B die before C. The gift over oannot 
take effect, but the representatives of A take one-half of the money, and the representative 
of B takes the other half. 

(el A bequeathes to B the interest of a fund for life and direots the fund to be divided at 
her death equally among her ^hree ohildceo, or such of them as shall be living at her death. 
All the children of B die in B's lifetime. The bequest over cannot take effect, but the in- 
terests of the children pass to their representative. 

The section is not subject to section 26. which deals with conditions pre- 
cedent, whereas this section refers only to condition subsequent and is inappli- 
cable to thp former. The rule here enunciated is taken from the English 
cases. 

661. Principle. — The wording of this section shows that the condi- 
tions contemolated by it are those superadied or conditions subsequent, and 
are therefore subject to the limitations and rules alreadv discussed (§ 531). 
The cases contemplated by this section are those where the interest vests and 
is divested upon the happening of a contingency. This section is intended to 
validate such transfers as are not opposed to the rules contained in the several 
sections therein named. It alters the interest or the order of limitation 
originally prescribed. 

662. Contingent Limitations. — An interest created with a condition 
superadded, for its defeasance is necessarily a vested interest, and it is none 
the less so, because che condition subsequent has the effect of destroying the 
preceding interest. Strictly speaking, such alternjiDive clauses are not condi- 
tions at all, but they are rather contingent limitations with a series of shifting 
or second iry uses, limited upon those contingent limitations.f^) But they are 
commonly spoken of as coniitions and have been so designated in the section.^ 
It has been said that a condition subsequent is odious in law, and must be sub- 
mitted to a strict construction ; that is, you are not to give a favourable con- 
struction to a proviso, the object of which is to defeat an estate already created ; 


fll Dennv. Slater^ 5 T.R., 336; Doe d, (2) Egerton w, Brownlow, 4 H. L. 0. 1 
Neville v. Rivers. 7 T. R., 276 ; Doe d. Ellis (208). 

V. EdiSf 9 East., 382. 
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t)ut that, if that estato is to be defeated, it must be so by clear and express 
termSi withio the limits of the instrumeot creatiug it. Ordinarily, we must give 
the usual meaning to every expression used on the face of the document. But if 
it is found that the expressions are vague or irrelevant or otiose, it will then be 
a case for getting at the substance, and for which purpose it is then permissi- 
ble to mould words to particular purposes. Bub since the object is to give 
them a meaning which expresses and effectuates the intention of the author of 
the deed, departure from their ordinary sense is only necessary when any other 
construction is impracticable. Of course, where the donor has been his own 
conveyancer, the same rigid rule of construction would be obviously inapplic- 
.able^ A court of construction must find its conclusions upon just reasoning 
and not upon mere speculative doubts. 

Contingent limitations may assume a variety of forms. The donor may 
provide for the cessor of interest on the donee marrying or not marrying a 
person or class of persons named, or the clause may relate to the death of 
the donee before a certain age 1^) without male issue (^) or to a change of 
religion, (6) or to any other contingency not in itself immoral or illegal. A 
contingent interest may, as much as a vested interest be operated upon by a 
superadded condition, and made dependent thereon to cease or become void.ffl 

663. Limits of Performance.— The general nature of a condition 
subsequent has been before set out. The section now deals with the rule which 
has been incidentally referred to before, namely, that a condition subsequent 
being intended to defeat vested interest must bo narrowly watched and strictly 
construed, and it must therefore be so expressed as not to leave any doubt as 
to the precise contingency intended to be provided for. A condition which is 
illegal or impossible ab initio is ignored as if non-existent; thus, a clause that 
the donee shall kill a man or perform an impossible feat or do an illegal act, 
shall take an absolute estate independently of the condition. Bub where a 
condition is only partially impossible, it would appear that the non-performance 
of only the impossible portion is excused.!®) A condition subsequent does not 
affect a person without notice, unless he claims under the deed, in which case 
notice will, of course, be imputed to hira.W In all other cases notice must 
be distinctly proved Again, a condition which is reuugnant to the nature 
of the property to which it is annexed is absolutely void.l^U A condition is 
incapable of performance, if it has so become at the time it could bo perform- 
ed. Thus, a clause in a gift to the donor’s daughter that she should marry his 
nephew at or before she attained the age of twenty-one years, and the nephew 
died before she attained that age, was held to have been fulfilled since its 
performance had become impossible by the act of GodJ^‘‘^) 


(1) Per Lord St. Leonards in Kgerion v. 
Brownlow, 4 H.L.C., I (208. 209), 

(2) Soorjeemo7iey v. Denohundhoo^ 6 M- I. 
A., 526 (553). 

(3) Page v. Hayward, 2 Salk, 570. 

(4) BrornfieM v. Crowder, 1 N. R., 313 
(325), affirmed in Doe d. Hunt v. Moore, 14 
East , 604 ; Doe v. Moore, ib., 601 ; Phipps 
V. Ackers, 9 01. & F., 583 ; Maseyk v. Fer~ 
gusson, I.L R., 4 Gal., 304. 

(5) Soorjeemoney v. Denohuiidhoo, 6 M. I. 
A., 526. 

(6) Seymour v. Fmiow, 33 L. J. Oh., 690 ; 
In re Dickson's Trusty 1 Sim., N.S., 37 ; Re 


CaWs Trvsts 2 H & M., 52. 

(7) Eqcrton v. Brovmlow, 4 H. L. C., 1; 
In re Harrison’s Estate, 5 Oh., 412; In re 
Rxmouth. 23 Oh. D., 164. 

(9) Collett w, Collett, 35 Beav., 312. 

(9) Rg Hodge's Legacy, L. R., 16 Eq., 92 ; 
Poivel V Rairle, L. R.. 18 Eq., 243 ; Astley 
V. Earl of Essex, ib., 290. 

(10) Doe d. Kenrich v. Lord Beauclerk, 11 
East., 667 \Doe d. Taylor v. Cnsp, 8 Ad. it 
El. 778. 

(11) 8. 10, 11, ante, 

(12) Thomas v. Bowell, Salk., 170. 
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Again, a vested gift is not divested unless all the events which are to 
precede the vesting of the subsequent gift have happened. A devise to A, a 
natural son then under age, and the heirs of his body, and " if ho die before 
twenty-one and without issue,” then over to other relations, and ultimately to 
the testator’s own right heirs, was construed to moan that the limitation over 
did not take effect unless upon the happening of both events, i.e., the son's 
dying before twenty-one, and without issue, and his death after attaining the 
requisite age alone would not confirm the remainder overJ^) The subject will 
beUound more fully dealt with elsewhere (§§ 524 — 527). 

664. Exception : Duress. — If the condition cannot bo fulfilled or is 
violated on account of duress, it does not forfeit the interest. Thus, where a 
testator by his will directed that, if any, of the female members of his family, 
either from mis-understanding or from any other cause, should live in any other 
than a holy place for more than three months, except for the cause of pilgrimage, 
they should forfeit their rights under the will. The plaintiff, a widowed daughter- 
in-law of the testator, and a minor, was removed from his house by her 
maternal relations and brother with the aid of the police, and resided for more 
than three months with her mother. Pigot and Banerjee, JJ., held that 
although the police help was properly and legally given, there was a plain case 
of duress at the time of leaving, and that the absence of the girl ought not to 
woik the forfeiture. (2) 

A condition that the legatee should not dispute the will in England was 
not enforced, being regarded as merely in terrurem.W but this doctrine has only 
been applied in the case of devises of personal estate and that too in the limited 
cases before discussed (§§ 541, 542). In the case of roal property it is other- 
wise. (^1 If the contingency contemplated does not happen, the interest is, of 
course, not divested.pl 

Fniflimentofcon- 29. An ultorior disposition of the kind 

dition «ubBequent. contemplated by the last preceding section 
cannot take effect unless the condition is strictly fulfilled. 

iLlustraiion. 

A transfers Bs. 500 to B, to be paid to him on his attaining his majority or marrying, 
with a proviso that, if B dies a minor or marries without C's consent, the Rs. 600 shall go to 
D. B marries when only 17 years of age, without C’s consent. The transfer to D takes effect, 

666. Analogous Law. — This section and its illustration correspond 
with the section and illustration (c) of section 119 of the Succession Act, which 
extends the same rule to bequests. The illustration is adapted from the 
three illustrations thereto appended. The English cases lay down an indontical 
rule and furnish apt illustrations of the doctrine hero codified. 1^) 


(1) Doe d. [Jfthcr v. Jessep, 12 East , 283 ; 
Greyy. Pearson, 6 H L C., 61 ; Secomhe v. 
Edwards, 28 13eav., 440; Reed v. Braithwaite^ 
L. B., 11 Eq., 614 ; Wall v. Tomlinson^ 16 
Vee., 413. 

(2) Tin Couri v. Krishna, I.L R., 20 Cal., 
15 (17) ; following Clavering w, Ellison, L.R., 
7H. L. C., 707 172.S). 

(3) Cleaver v. Spurling, 2 P. W., 628. 


(4) CooJee V. Turner, 15 M. & W , 727. In 
re Nourse ; Hamptm v. Nourse [1899] , 1 Oh., 
63. 

(5) In re Sander's Trusts, 1 Eq . G75 ; EU 
liot V. Smith, 22 Gh. D., 236 ; Finch v. Lane, 
L. R., JO Eq , 501. 

(6) Clavering v. EVison, 7 H.L.O,, 707. 
Kiallmark v. Kiallmark, 26 L.T. Ch., 1 
Harvey Bathursh v. Stanley, 4 Ch, D., 272. 
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666. Principle. — This is in accordance with the English law where it 
is held that a condition subsequent must be strictly fulfilled, (t) (§§ 501 — 507.) 
It will not occasion forfeiture if the fulfilment of the condition becomes impos- 
sible, if it is reasonably fulfilled. (3) 

Prior disposition 30 . If the ulterior disposition is not 

"aiwuy'oruiterior valid, the prior disposition is not affected by 

disposition it. 


Illustration, 

A transfers a farm to B for her life, and, if she do not desert her husband to C, B is 
entitled r.o the farm during her life, as if no condition hrid been inserted. 

667, Analogous Law. — This section and its illustration correspond 
with section 120 and illustration {h) of the Succession Act, and which runs as 
follows : — 

Orii^mal bequest not 120. If the ulterior bequest be not valid, the original bequest is 
not affected by it. 


lllustratto7is. 

(а) An estate is bequeathed to A for his life, with a condition superadded that if he shall 
not, on a given day, walk 100 miles in an hour, the estate shall go to B, The condition 
being void, A retains his estate as if no condition had been inserted in the will. 

(б) An estate is bequeathed to A for her life, and if she do not desert her husband to B, 
A is entitled to the estate during her life, as if no oonditiou had been inserted in the will. 

(c) An estate is bequeathed to A for life and, if he marries, to the eldest son of B for life . 
B, at the date of the testator’s death, had not had a son. The bequest over is void under 
section 92, and A is entitled to the estate during his life. The section is a corollary of the 
last section. 


668. Principle. — Invalid conditions being void are ignored, and the 
principle being to give effect to the transfer as far as possible, the prior disposi- 
tion cannot bo affected by the existence of a repugnant and separable condition 
or by tho invalidity of the ulterior disposition. 


659. Causes of Invalidity of ulterior Disposition. — The ulterior 

disposition may be invalid because the condition on which it depends is ille- 
gal,!^) too vague, or impossible, too remote, C^) or because it is opposed 
to the rule laid down in section 13, or is otherwise inoperative. W The subject 
has been already exhaustively discussed (§> 531 — 538). 


Condition that 
transfer shall 

cease to have effect 
in case specified 
uncertain event 
happens or does 
not happen. 


51 . Subject to the provisions of section 
twelve, on a transfer of property, an interest 
therein may he created with the condition super- 
added that it shall cease to exist in case a specified 
uncertain event shall happen, or in case a speci- 
fied uncertain event shall not happen. 


(1) See Comm, under s. 26, ante ; Wagstajf 
v. Crossley, 2 Coll., 746; Re Sander's Trusts, 
1 Eq., 675; Clavering v. Ellison, 3 Drew., 
451. 

(2) In re Brown's Will, 18 Oh. D., 61. 

(3f Astlcy v. Earl of Essex, L.R. 18 Eq , 

G. TP— 45 


290 ; Wynne v. Flctdier, 24 Beav., 430. 

(4) Ridgway v. Woodliouse, 7 Beav., 437. 

(5) Filltngham v. Bromley, T. & R., 530. 

(6) Aislahie v. Rice, 3 M. H. G. R.,256. 

(7) Ring v. Hardwick, 2 Beav., 352. 

(8) S. 25, ante. 
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niuatratioM- 

{a) A transfers a farm to B for his life with a proviso that, in case B outs down a certain 
wood, the transfer shall oease to have any effect. B cuts down the wood. He loses his life- 
interest in the farm. 

(6) A transfers a farm to B provided that, if B shall not to go to England within three 
years after the date of the transfer his interest in the farm shall oease. B does not go to 
England within the term specified. His interest in the farm ceases. 

660. Analogous Liaw. — This section and its two illustrations corres- 
pond to section 121 and illustrations (a) and (c) of the Succession Act. The 
rule laid down in this and the piieceding section departs from the English cases 
relating to personal property, wherein it is laid down that such con- 
ditions being merely in terrorem are void, (l) Under this section then transfer 
may be made subject to any conditiion other than those specified in section 12, 

condition as to forfeiture in case of insolvency and restrictions on the 
transferee’s right to alienate. 

561. Principle — The condition here mentioned is a condition subse- 
quent and must he construed subject to the provisions of sections 14 and 23. It 
must not be invalid as laid down in the next following section. 

662. A gift to a person on condition that if he marries under the age of 
twenty-five without the consent of a person named, the estate shall oease to 
belong to him is valid under the section, and the donee will forfeit the estat# if 
he breaks the condition. (2) A proviso that, if the donee becomes a nun she 
shall forfeit the estate, is similarly enforced. 

32 . In order that a condition that an interest shall cease to 
Such conditiou ^^ist may be valid, it is necessary that the event 
muBt not be inva- to which it relates be one which could legally con- 
• stitute the condition of the creation of an interest. 


663. Analogous Law. — This section is the same as section 122 of the 
Succession Act. 


664. Principle. — This section merely lays down that a condition prece- 
dent must be valid before it can operate. Section 25 enumerates the conditions 
that are invalid. For the principle of this section, reference must be made to 
that section. An invalid condition precedent invalidates a transfer, though 
invalid condition subsequent does not. 


33 . Where, on a transfer of property, an interest therein 
is created subject to a conditon that the person 
taking it shall perform a certain .act, but no time 
is specified for the performance of the act, the 
condition is broken when he renders impossible, 
permanently or for an indefinite period, the per- 
formance of the act. 


Transfer condi- 
tional on perfor- 
mance of act, no 
time being speci- 
fied for perfor- 
mance. 


666. Analogous Law. — This section corresponds with section 123 of 
the Succession Act, and section 34 of the Contract Act. 


(1) Evanturely, Evaniurel, 6 P. C., 11 ; (3) 76., ills, (d) & (e), are borrowed from 72« 

Rhodesy. Muawell HtU Land Co.^ 29 Beav., Dickson*s Trusty 1 Sim. (N. S.), 37, which 
560 ; Warhick v. Varley, 30 Boav., 347. was, however, a case of personalty merely. 

(2) S. 121, ill. (6), Indian Snooession Act. 
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The two illustrations appended to section 123 of the Succession Act are in- 
stances of — (i) when the fulfilment of the condition is rendered impossible, 
and (ii) when its fulfilment is indefinitely postponed. These illustrations run 
as follows • — 

llluatrations. 

(a) A bequest is made to A. with a proviso that unless he eaters the army, the legacy 
shall go over to B, A takes holy orders, and thereby renders it impossible that he should 
fulfil the condition. B is entitled to receive the legacy. 

(b) A bequest is made to A, with a proviso that it shall cease to have any effect if he 
does not marry B's daughter. A marries a stranger and thereby indefinitely postpones the 
fulfilment of the condition. The bequest ceases to have effect. 

Illustration (b) does not harmonize with the English law (§567). 

666. Principle. — The principle embodied in this section has been already 
explained in the discussion under the preceding sections. In this section the 
contingency is only the act of the nerson on which the transfer depends, and 
the transfer fails on account of bis own acts. 

667. English and Indian Law compared.— Illustration (b) quoted 
above is not in consonance with the English law on the subject. Thus, in a 
case^^) where a testator, after giving certain legacies to J and Af, added If 
e^er of these girls should marry into the families of G or B, and have a son, 
I*ve all my estate to him for life (with remainder over) ; and if they ihall not 
nuirry"' then he gave the same to other persons. Lord Thurlow held this to 
be a condition precedent ; and that nothing vested in the devisees over while 
the performance of the condition by J and Afwas possible, which was during 
their whole lives ; and that their having married into other families did not 
preclude the possibility of their performing the condition, as they might sur- 
vive their first husbands. 

It is to be noted, however, that this view has been expressly departed from 
by the Indian Legislature, both in illustration (6) to section 123 of the Suc- 
cession Act and in the illustration to section 34 of the Indian Contract Act. 


54 . Where an act is to be performed by a person either as 
„ , J, a condition to be fulfilled before an interest 

tionsi on perfoF- Created on a transfer of property is enjoyed by 
mance of aot, time him, or as a Condition on the non-fulfilment of 
e ng apeci e . which the interest is to pass from him to another 
person, and a time is specified for the performance of the aot, if 
such performance within the specified time is prevented by tiie 
fraud of a person who would be directly benefited by non-fulfil- 
ment of the condition, such further time shall, as against him be 
allowed for performing the act as shall be requisite to make up 
for the delay caused by such fraud. But, if no time is specified 
for the performance of the aot, then, if its performance is by the 
fraud of a person interested in the non-fulfilment of the condition 
rendered impossible or indefinitely postponed, the condition 
shall, as against him be deemed to have been fulfilled. 


(2) 2 Jarm., 3 ; see also Lester v. Garland, 
16 Yes., 248. 


(1) Randally* Payne, 1 Bi C. 0., 55. 
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668. Analog^ous Law. — The greater portion of this section corres- 
ponds with section 124 of the Succession Act. It is similarly enacted in the 
Indian Limitation Act that when any person having a right to institute a suit 
or make an application has, by means of fraud, been kept from the knowledge 
of such right or of the title on which it is founded, or where any document 
necessary to establish such right has been fraudulently concealed from him, the 
time 'limited for instituting a suit or making an application, against (a) the per- 
son guilty of the fraud or accessory thereto, or against (b) any person claiming 
through him otherwise than in good faith and for a valuable consideration, shall 
bo computed from the time when the fraud first became known to the person, 
injuriously affected thereby, or, in the case of the concealed document, when he 
first had the means of producing it or compelling its production. (^) 


669, In order to constitute fraud, there must be some abuse of a con- 
fidential position, some intentional imposition or some deliberate concealment of 
facts. (2) The terra “fraud” has been thus defined in the Indian Contract 
Act : — 

17. Fraud means and includes any of the following acts committed by a party to a 
“Fraud” defmod contract or with hia connivance, or by hia agent, with intent to deceive 
another party thereto or his agent, or to induce him to enter into 

the contract : — 

(1) The suggestion, as to a fact, of that which is not true, by one who does not bel^ve 

it to be true ; * 

(2) The active ooncaalment of a fact by one having knowledge or belief of the fact ; 

(3) A promise made without any intention of performing it ; 

(4) Any other act fitted to deceive ; 

(5) Any such act or omission ^is the law specially declares to be fraudulent. 

“ Explanation- — Mere silence as to facts likely to affect the willingness of a person to 
enter into a contract is not fraud, unless the circumstances of the case are such that, regard 
being had to 'them, it is the duty of tbe person keeping silenoe to speak, or unless his silence 
is, in itself, equivalent to speech.” 

This definition, however, is by no means exhaustive. Indeed, of fraud no 
definition is possible. It is infinite : crescit inorbe dolus. Fraud may be posi- 
tive or constructive. In the latter category the term is used in its widest sense 
as embracing such acts or contracts, as though not originating in any actual 
evil design or contrivance to perpetuate fraud or injury upon others, yet, by 
their tendency to deceive or mislead, or to violate public or private confidence, 
or, to iajure the public interests, are equally reprehensible with positive fraud, 
and therefore, equally prohibited. U) 

The section is general and would apply equally to a condition whether 
precedent or subrf^uent. 

670. Principle. — The justification for the rule is the broad principle 
that no man can take advantage of his own fraud, (5) or as Coke says, “ Fraus 
et dolus nevnni j)atrocinari debent” (^) It is contrary to natural justice that a 
person who prevents a thing from being done should avail himself the non- 
performance ho has occasioned. Tbe rule in the first place goes only so far as 


(1) S. 18, Act XV of 1877, 

(2) Dean v. Thwaite, 21 Beav., 621. 

(3} Act IX of 1872. 

(4) Story Eq. Juris., ^ 253. For a further 
disoussioD, see Comm, ou b.78, post. 

(5) Sidkee Nuzur v. Oojoodhyaramy 10 M. 
1. A. 540; Edwards v. Aberayon Mutual 
Insurance Society, 1 Q. B. D., 663. 


(6) /. e., “ Fraud and deceit ought not to 
benefit any person,” 3 Co., 78. The same 
sense is conveyed by the maxim ** Nullus 
commodum capar potest de injuria aua pro- 
pria.*' (No one can take advantage of hia 
own wrong.) So Ex dolo malo non oritur 
actio, (A right of action cannot arise out of 
fraud.) 
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to undo the mischief attempted, where that can he done, and not to the extent 
of entirely dispensing with the observance of the condition, but where this 
would enbail indefinite delay or inconvenience equity regards it has done, that 
would have been done, but for the fraud of the adversary who is thenceforward 
precluded from taking advantage of it. No man shall gain a right by his 
own wrong, but this does not imply that if he had a right independently of the 
fraud, he shall lose it, or the power of exercising it, by a wrong done in con- 
nection with it. The rule again is ioapplicable where the right of a third party 
is to be effected. Fora man cannot bv his wrongful act to another deprive a 
third of his right against that of other. ^2) 

In computing the time for the purpose of ascertaining whether the con- 
dition had been performed within the specified time, the day of the testator’s 
death is excluded as a legatee could not be expected to begin the deliberations 
which was to govern the election to be ultimately made. (3) 

The rule of the section may be illustrated by any of the oases which have 
been referred to in the foregoing discussion on conditional transfers. Thus, 
suppose a gift is made to a donee on condition that she marries A within a 
certain time, and failing which the property is gifted over to another person B, 
who induces A not to marry the donee so that the gift over to him may take 
effect. Here, if A has in consequence already married another person, the con- 
dfllon is fulfilled according to the last clause, but if he marries the donee, but not 
within the specified time during which B fraudulently prevented him from 
marrying, that time during which ho was so prevented would be excluded in 
calculating whether the condition had been fulfilled within the specified period. 

671. Ignorance, etc , No Excuse. — It is apparent from this section 
that except in case of fraud, neither ignorance, illness nor neglect on the part 
of the executor to inform the legatee, can excuse him for not complyi.ng with the 
direction so as to entitle him to the gift, 

Elect 10)1, 

35 . Where a person professes to transfer property which 
Election when he has 110 right to transfer, and as part of the 
necesBary. Same transaction confers any benefit on the 

owner of the property, such owner must elect either to confirm 
such transfer or to dissent from it ; and in the latter case, he shall 
relinquish the benefit so conferred, and the benefit so relinquished 
shall revert to the transferrer or his representative as, if it had not 
been disposed of, subject nevertheless, where the transfer is 
gratuitous, and the transferrer has, before the election, died or 
otherwise become incapable of making a fresh transfer, and in 
all cases where the transfer is for consideration, to the charge 
of making good to the disappointed transferee the amount or 
value of the property attempted to be transferred to him. 


(1) Rooper v. Lane, 6 H.L.C., 443 (460. 
461) ; In re London Celluloid C/O., 39 Ch. D., 
190 (-206). 

(2) C/. s. 108, Indian Contract Act (IX 
of 1672). 


(3) Lester v. Garland, 16 Ves., 248 ; Gorst 
V. Lowdnes, 11 Sim., 434. 

(4) Wiokens, V.C.. in Inre Hodges' Legacy^ 
L.R., 16 Eq.. 92 (96) ; see also Astley v, 
Earl of Essex, L.R., 15 Eq., 290 (297). 
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lUuatratimis, 

The farm of Sultanpur is the property^of 0 and worth Rs. 800. A by an instrument of 
gift professes to transfer it to B, giving by the same instrument Rs. ],006 to C. C elects to 
retain the farm. He forfeits the gift of Rs. 1,000. 

In the same case, A dies before the election. His representative must, out of the Rs.liOOO' 
pay Rs. 800 to B. 

The rule in the first paragraph of this section applies whether 
the transferrer docs not believe that which he professes to transfer 
to be his own. 

A person taking no benefit directly under a transaction, but 
deriving a benefit under it indirectly, need not elect. 

A person who in his one capacity takes a benefit under the 
transaction may in another dissent therefrom. 

Exception to the last preceding four rules . — Where a parti- 
cular benefit is expressed to be conferred on the owner of the 
property which the transferrer professes to transfer, and such 
benefit is expressed to be in lieu of that property, if such owiuu^ 
claim the property, he must relinquish the particular benefit, but 
he is not bound to relinquish any other benefit conferred upon 
him by the same transaction. 

Acceptance of the benefit by the person on whom it is con- 
ferred constitutes an election by him to confirm the transfer, if he 
is aware df his duty to elect and of those circumstances which 
would influence the judgment of a reasonable man in making an 
election, or if he waives inquiry into the circumstances. 

Such knowledge or waiver shall, in the absence of evidence 
to the contrary, be presumed, if the person on whom the benefit 
has been conferred has enjoyed it for two years without doing any 
act to express dissent. 

Such knowledge or waiver may be inferred from any act of 
his which renders it impossible to place the person interested in 
the property professed to be transferred in the same condition as 
if such act had not been done. 

Illustration. 

A transfers to B an estate to which C ia entitled, and as part of the same transaotioa 
gives C a coal-mine. C takes possession of the mine and exhausts it. He has hereby confirmed 
the transfer of the estate to B. 

If he does not, within one year after the date of the transfer, 
signify to the transferrer or his representatives his intention to 
confirm or to dissent from the transfer, the transferrer or his re- 
presentatives may, upon the expiration of that period, require 
him to make his election ; and if he does not comply with such 
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requisition within a reasonable time after he has received it, he 
shall be deemed to have elected to confirm the transfer. 

In case of disability, the election shall be postponed until 
the disability ceases, or until the election is made by some com- 
petent authority. 

672. ^Analogous Law. — This section corresponds with sections 167 to 
177 constituting Chapter XXYII of the Indian Succession Act. 

The doctrine here enunciated is one of universal application and extends 
to deeds as well as wills of persons of all denominations (§§ 576, 579), and its 
application to gifts is recognized in section 127. 

673. Principle. — The principle of election may bo thus stated : ** that 
he who accepts a benefit under a deed or will, must adopt the whole con- 
tents of the instrument, conforming to all its provisions, and renouncing 
every right inconsistent with it. If, therefore, a testator has affected to 
dispose of property which is not his own, and has given a benefit to the 
person to whom that property belongs, the devisee or legatee accepting the 
benefit so given to him must make good the testator’s attempted dispositions ; 
but if, on the contrary, he chooses to enforce his proprietary rights against the 
testator’s disposition, equity will sequester the property given to him, for the 
purpose of making satisfaction out of it to the person whom he has disappointed 
by the assertion of those rights.” Election is in short, the choosing between 
two rights where there is a clear intention that both were not intended 
to be enjoyed. “ The doctrine of election in equity,” says Snell, “ origin- 
ates in two inconsistent alternative donations or benefits, the one of which 
the pretending donor has no power to make, without at least the assent 
of the donee of the other benefit. In this quality of gifts, or' pretended 
gifts, there is an intention, which may be expressed, but which is more often 
implied, that the one gift shall be a substitute for the other, and shall take 
effect only if the donee thereof permits the other gift to also take effect, sub- 
stantially in the manner and to the extent intended by the donor. The 
permitting donee has the right to choose ; whence this head of equity is called 
election. The foundation of the doctrine is the intention of the author of the 
instrument ; an intention which, extending to the whole disposition, is frus- 
trated by the failure of any part ; and its characteristic is, that, by an equitable 
arrangement, effect is given to a donation of that which is not the property of 
the donor : a valid gift in terms absolute, being qualified by reference to a 
distinct clause, which, though inoperative as a conveyance, affords authentic 
evidence of intention. The intention being assumed, the conscience of the 
donee is affected by the condition, whether express or implied, and although 
destitute of legal validity, annexed to the benefit proposed to him. To accept 
the benefit while he declines the burden is to frustrate the intention of the 
donor. To illustrate this application of the doctrine, suppose A, by will or 
deed gives (t.c., affects or purports to give) to B, property belonging to C, and 
by the same instrument gives other property belonging to himself to C, a court 
of equity will hold C to be entitled to the gift made to him by A, only upon 
the implied condition of bis (C*s) conforming with all the provisions of the 
instrument, by renouncing the right to his own property in favour of 2? ; he 
must consequently make his choice, or, as it is technically termed, he is put to 


(1) 1 Jarm., 443. 
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hia election, to take either under or against the instrument.” If he chooses 
to take under the instrument, and therefore to conform to all its nrovisions, he 
must relinquish his property given by A to B, and receive that given to him by 
A. But if, on the other hand, he {i.e., C) elects against the instrument, the 
question then arises whether by refusing to conform to the terms of the instru- 
ment, he is to forfeit his whole claim to the benefit intended to be conferred on 
him by the instrument, or only so much as will coranensate B for the dis- 
appointment he is suffered by G\s election against the instrument. ' In such a 
case, it is now settled that equity would sequester the benefits intended for the 
person electing against the inatmment in order to comcensate him whom his 
election has disappointed, and the surplus after compensation would be restored 
to the refractory donee. (2) 

674. It is a rule of manifest equity that a person cannot accent and reieot 
Benefit goes with same instrument, and this is the foundation of the law 
burden. ” election, on which courts of equitv in particular have 

grounded a variety of expressions in cases both of deeds 
and of wills, though in cases of wills, because deeds being generally matters of 
contract, the contract is cot to be interpreted otherwise than as the consideration 
which is expressed requires. The ground of the doctrine of election is, that 
no person puts himself in a canacitv to take under an instrument, without per- 
forming the conditions of it, express or implied. In other words, no person 
can take by a deed, and at the same time do anything that shall destroy the 
deed. (5) A person shall not claim an interest under an instrument, without 
giving a full effect to it as far as he can, renouncing any right or property 
which would defeat the disposition. fO He who takes the benefit must also 
boar the burden. ^7) He cannot take under agauist the same instrument W 


676. The doctrine owes its origin to the "civil law, which provided that 
* in a bequest of property which the testator knew to belong 

*^^ **** another, the legatee was entitled to recover from the heir 

either the subject of the bequest or, if the owner was un- 
willing to part with it for a reasonable price, its values. The heir on his part 
had the option of renouncing a burdensome inheritance, for the heir could not 
accept the benefit offered bv the will apart from its burthen, nor, having accept- 
ed the former, could ho discharge the latter by merely indemnifying the disap- 
pointed claimant, whom he was bound to satisfy to the extent provided in the 
will, irrespective of the benefit he had himself received. It is said that the 
doctrine in the civil law was only confined to wills, (^0) there is no authority 

for this assertion. No doubt the principle was mostly requisitioned in cases 
arising out of wills, and in this respect the civil law differed, but little from the 


early English cases, but that alone does not necessarily limit its operation to 
wills only. At the same time in the English law, the doctrine was at first 
exclusively confined to wills, and was only subsequently extended to deeds. 


(1) Equity f9th ed.),pp. 237, 238; Cooper 
V. Cooper, L. R, 7 H. L,, 67 ; To re Brad- 
Shaw [19021., 1 Oh , 436. 

(2) Sneira Equity (9th Ed.), p. 239. 

(3) Birmingham v. Kirwan, 2 Sch. & Lef., 
449 ; Sinaya PiUai v. Munisamu I. L. R. 
22 Mad., 289; Forbes v. Ameeroonissa^ 10 M. 
T. A. 340; Shah Mokham Lall v. Baboo 
Kishen Singh, 12M.1. A. 157. 

(4) Monrev. Butler^ 2 Sch. &Lef., 267. 

(51 Morris v. Burrows, 2 Atk., 629 ; 2 Eq. 


Ca. Abr., 272. 

(6) Thellusson v. Woodford, 13 Vos., 220. 
(7* Codrington v. Lindsay, E.R., 8 Oh., 
698. O.A.H.L., 864 ; Pickersgill v. Rodger ; 
5 Ch D., 163. 

(8) Dillon w. Parker, 1 Swan., 359. 

(9) Inst. Bk 2, tit. 20 s. 4. tit. 24, s. 2 ; 
Dig. Bk , 30. tit. 1. L. 30. s. 7 ; Cod. Bk. 6, 
tit. 42, 1. 25 ; Dillon v. Parker, 1 Swanst., 
396. 

(10) Dillon V. Parker, 1 Swanst., 400. 
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“The general rule,” said Lord Bedesdale, " is that a person oannot accept and 
reject the same instrument. And this is the foundation of the law of election, 
on which courts of equity particularly, have grounded a variety of decisions, in 
cases both of deeds and of wills, though principally in cases of wills ; because 
deeds, being generally matter of contract, the contract is not to be interpreted 
otherwise than as the consideration, which is expressed, requires ; and voluntary 
deeds are generally prepared with greater deliberations and more knowledge of 
pre-existing circumstances, than wills, which are often prepared with less care, 
and by persons uninformed of circumstances, and sometimes ignorant of the 
effect even of the language which they use. In wills, therefore, it is frequently 
necessary to consider the general purport of the disposition, in order to extract 
from it what is the intention of the testator. The rule of election, however, I 
take to be applicable to every species of instrument, whether deed or will, and 
to be a rule of law as well as of equity.*’ (^1 No court will enforce rights re- 
pugnant to its sense of justice. (2) “ It is a maxim not of morality but of logic, 

and compels elections between claims, in respect, not of the injustice, but of 
the technical impracticability of their contemporaneous assertion.” The 
doctrine has often been claimed to be founded on benevolent equity. 

676, The doctrine of election is not properly a rule of positive law, but 

Election : Rule of ^ practice in equity, the knowledge of it is not, 

Practice. ' therefore, to be imputed as a matter of legal obligation. <5) 

The principle is equally applicable to every species of 
instrument, whether deed or will, and is a rule of law as well as equity. It 
is equally applicable to the wills of Hindus, and to other Indian cases, (8) and 
both to moveable and immoveable property, Extrinsic evidence, explanatory 
of a deed, in order to raise a case of election is not admissible. The doc- 
trine does not extend to grants from the Crown. 

677, The rule does not proceed either upon an expressed intention or 

Rule preBuraptive a conjecture of presumed intention, but proceeds on a 

rule founded upon the highest principles of equity, and as 
to which the Court does not occupy itself in finding out whether the rule was 
or was not present to the mind of the party making the transfer. As a 
grantee can exercise his election with respect to tbe instrument, it follows that 
the grantor can also provide against its operation by a declaration inconsistent 
with it. As Fry, L. J., observed : “That doctrine rests, not on the particular 
provisions of the instrument which raises the election, but on the presumption 
of a general intention in the authors of an instrument that effect shall be 
given to every part of it, ‘ the ordinary intent,’ to use the words of Lord 
Hatherley 1^8) ‘ implied in every man who affects by a legal instrument to dis- 
pose of property that he intends all that he has expressed.’ This general and 


(1) Birmingham v. Ktrioan, 2 Sch. & Lef. 
444 (449, 450). 

(2) Wilson V. Lord John Townshend, 2, 
Ves. J., 693 (696). 

(3) SwanstoD’s note to Gretton v. Haward, 
1 Swanst., 425 note (a). 

(4) Synge v- Synge, 9 Oh., 128. 

(5) Spread V. Morgan, 11 H.L.G., 566. 

(6) Birmingham w, Kirwan, 2 Sch. & Lei,, 
450. 

(7) Mangaldas v. Ranchoddas, I. L. B., 14 
Bom. 436. 

(8) Forbes v. Ameeroonisaa, 10 M.I.A. 340; 
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Shah Makhan Lai v. Baboo Kishen Singh, 12 
M I.A., 186. 

(9) Cooper v. Cooper, L R., 6 Ch., 15 (99), 
O. A. L. R., 7 11 L., 53; followed in In re 
Bradshaw [1902], 1 Oh., 436. 

(10) Dummer v. Pitcher, 2 Myl. & K., 262; 
Clementsnn v. Gandy, 5 L.J. (N.S.), Oh. 260; 
Stratton v. BesU 1 Ves., J., 285. 

(11) Cunning v. Forrester, 2 Jao. & W., 
334. 

(12) In re Bradshaw [1902], 1 Oh., 436. 

(13) Cooper v. Cooper, L. R-, 7 H. L., 63 
(71). 
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presumed inteution is not repelled by shewing that the circamstances which in 
the event gave rise to the election were not in the contemplation of the author 
of the instrument, but in principle it is evident that it may be repelled by the 
declaration in the instrument itself of a particular intention inconsistent with 
the presumed and general intention." That the doctrine of election is based 
upon this presumption which may be rebutted by expressed intention to the 
contrary has been laid down in more recent oases. From this it is also 
clear, that election is a question of intention^ and may be express or implied, 
and although parol evidence is inadmissible (^) election may be inferred from 
surrounding circumstances, 

678. Meaning of Words. — '* Benefit shall revert to transferrer” — If the 
transferee does not elect, the benefit will revert to the transferrer or his represen- 
tatives on the principle that it is impossible to ascertain what the transferrer 
would have done if he were aware of the defect in his instrument. Of course, 
the Court cannot speculate what would have been the transferrer’s wishes under 
the circumstances. But this rule is subject to the following exception. 
That is, in the case of (i) a gratuitous transfer, where the transferrer dies or is 
incapacitated for making a fresh transfer; or (ii) where the transfer is for 
consideration, the transferee is entitled to compensation equivalent to the value 
of the property attempted to be transferred. In such a case the balance 
of surplus, if any, would fall into the residuary bequest, or devolve according 
to the rules of intestate succession, as the case may be. if) “ Whether the 
transferrer does or does not believe” — This clause corresponds with section 169 
of the Succession Act, and reproduces the rule of English law whore the 
only question is whether the transferrer intended that the property should go in 
a particular manner. W The Court will not speculate what he would have done 
if he were aware of his want of title. (^1 Only, of course, the intention of the 
testator disposing of property of the person attempted to be put upon his 
election must be clear. (10) 

“ Benefit under it indirectly” — But the case of election arises only when 
the transferee is directly to be benefited by the transfer. There is, therefore, na 
case for election where the gift is to the legatee in his own right or where he 
takes as his wife’s administrator. 

" In one capacity takes a benefit . . . may in another dissent.” — The 

rule that a person who in one capacity takes a benefit may in another dissent 
therefrom, is the same as is laid down in section 172 of the Succession Act. 
Trustees and administrators may, of course, elect one way for their principals 
and in another for themselves. (^2) ' 


(1) In re Fardon’s v. Trwds, 31 Oh. D,, 275 
(279) ; see also Moore v. Butler ^ 2 Sob. & Lef. 
249, 267 ; Dillon v. Parker. 1 S^ans., 359 at 
p. 401, note ; Smith v. Lucas. 18 Cb. D., 531. 

(2) Carter V. Stiver. [1891], 3 Ch., 663; 
Hamilton v. Hamilton. [L892], 1 Cb., 396; 
la re Bradshaw. Bradshaw v. Bradshaw. 
[1902J . 1 Cb.. 436 : Haynes v. Foster. [1901] . 
iCb 361. 

(3) Bumbold V. Rumhold. 3 Yes., 65 ; Simp- 
son V. Vickers. 14 Yes., 341. 

(4) S. 92 of the Indian Evidence Act ; 
Clementson v. Oandy. 1 Heeo, 309 ; Stratton 
V. Bert. 1 Yes., 280. 

(5) Dillon f • Parker. 1 Swans,, 859 ; Spread 


V. Morgan. 11 H.L.C.. 689. 

(6) Whistler v. Webster. 2 Yes., 370 : In 
re Brookshank. 34 Ch. D., 163. 

(7) S. 1C9, ill. (a), Succession Act ; which 
cf, with illustration to this section. 

(8) Thelluson v. Woodford. 13 Yes., 221. 

(9) In re Brookshank. 34 Oh. D., 163 ; fol- 
lowing Whistler v. Webster. 2 Yes., 367. 

(10) In re Vardon*s Trusts. 23 Oh. D., 124 ; 
and on appeal, 31 Oh. D., 275 ; Dashwood v. 
Peyton. 18 Yes., 27 ; Lord St. Leonards on 
Powers (8th Ed.), 679, 

111) Orissell v. Swinhoe. 7 Eq.t 291. 

(12) See 8. 172, ill.. Indian Suooession Aot^ 
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679. Doctrine universally applied.— The doctrine of election is a 
rule of equity by virtue of which the court of equity compels a recipient of the 
testator’s bounty to conform to all the legal provisions of the will. The 
doctrine owes its origin to the necessity of having a working rule of equity for 
the construction of wills, but, as observed before, the doctrine, being founded 
on natural equity, is equally applicable to transfers inter vivos, and has been so 
applied both in England and India. It may apply to vested as well as to con- 
tingent interests, to reversionary and remote as well as to the immediate inter- 
ests. 1^) Being a rule of law, as well as of equity, it equally extends to the wills 
and deeds of Hindus (3) and to every species of property, whether moveable or 
immoveable, to interests immediate, remote or contingent, of value or not of 
value. At the same time the doctrine is inapplicable to a gift which violates 
the law against perpetuity. W 

Where the obligation to elect has once attached to a property, it continues 
to attach thereto in whosoever hand it may pass as a bounty, since the instru- 
ment which gives him the benefit takes it burdened with the obligation which 
he cannot shako off : Qui sentit commodum, sentire debet et onus. (6) 

680. Election, express and implied : — Election may be either (a) 
express or positive, or (6) implied or constructive. If a testator provide in his 
will for a legacy of a certain sum say, Bs. 10,000, or an annuity of Bs. 1,000 
per annum at the legatee’s election, it is clear that the legatee would be com- 
pelled to elect between the two gifts made, for he cannot have both, and this is 
an instance of an express election, which, however, the section does not 
deal with. Indeed, the principle is too obvious to require legislative sanction. 
Implied or constructive election is then what the section treats of, and it is 
usual here that the subject often presents some difficulty. But the founda- 
tion of the doctrine in both the cases is the same, namely, the intention of the 
author of the instrument, for the rule does not profess to go any further, and 
indeed, it ceases to be applicable if the intention be clear. In order to raise 
a case of election, it is in the first place essential that there must be a form of a 
gift as to property, which the donor had no power to dispose of. There can 
be election only whore the testator gives what belongs not to him but to 
another, to whom ho gives some estate of his own, upon implied condition that 
the other shall part with his own estate or not take the bounty. (9) An 
obligation to elect arises whenever an object of testamentary bounty, i& 
at the testator’s death the true owner of the other property disposed of by the 
will. (10) In determining what are cases of election, although a transfer must be 
taken to have intended to dispose only of ^vhat belongs to him, there is no 
such rule as that where a transferrer has a limited interest in property forming 
the subject of a transfer, the intention to make a disposition extending beyond 

(1) In re Oliver's Settlement [1905], 1 Ch., King, L. R.. 8 Eq., 165 ; Wallinger v. Wal- 

191 (19G). linger, L. R., 9 Eq., 301. 

(2) Wilson V. Lord Townshend, 2 Ves., J., (6) “He who receives'.the advantage, ought 

693(697); Webb v. Earl of Shaft&burp,! Ves., also to suffer the burden.” Pickeragill v. 
480 ; Cooper v. Cooper, L.R., 6 Gh., 15 ; O.A. Rodger, 5 Ch. D., 163 (173); Messenge v, And- 
L.R. 7 H. L., 53. rews, 4 Buss., 478, on the maxim applied to 

(3) Mangaldas v. Ranchoddas, I. L. R., 14 leases, see Re Betty [1899], 1 Oh., 821 ; Re 
Bom., 438 ; Forbes v. Ainetroonissa, 10 M. Qfers [1899], 2 Ch. 55. 

L. J. R., 340; Shah Makhan Lalv, Baboo (7) Dillon v. Parker, 1 Swanst., 394, note 
Kxshen Singh, 12 M. I. A.. 167 (186). (5). 

Cooper V. Cooper, L. R., 6 Oh., 15(19), (8) Attorney- Oeneral v. Earl Lonsdale, (r 

O.A.L.R., 7 H. L., 53. • L. J., Gh., 99. 

(6) Burton y, Newbery, I Gh. D., 242; (9) Broome y, AfoncA, 10 Ves., 597. 

Bizzey v. Flight, 3 Oh. D,, 274 ; Wollastany. (10) Ooopa' v. Cooper, L. R., 6Ch., 15. 
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that interest, cannot be made clear by anything short of positive deolaration, in 
considering which the context of the deed and the aptitude of the limitations 
to the transferrre’s interest ought to be regarded. (1) 

581. Limits of the Doctrine. — To raise a question of election the intent 
must in any case be clear ; if it is, the devisee cannot take under the will, and 
also in opposition to it even his own property intended by the testator 
to go otherwise. (2) But the rule of election ought to be confined to simple 
and plain devises of the inheritance, ani not where there are limitations. (3) Qf 
course, in order that election may exist it is necessary that the transferrer must 
have a decided interest in the property transferred by him. The doctrine 
has no application where the transferrer transfers nothing of his own property. (5) 
It is, as remarked before, the gist of the rule that the testator gives what belongs 
not to him but to another to whom ho gives some estate of his own, upon implied 
condition that the other shall part with his own estate, or not take the bounty. (6) 
A person entitled under a will, and also by a right paramount and against 
it must elect, (7) and so must parties having claims under and against a will.(8) 
But in such cases the rule is applicable only as between a gift under a will and a 
claim dehors the will and adverse to it, and not as between one clause in a will 
and another clause in the same will. Thus whore a testatrix, having, under her 
marriage-settlement, power to appoint a fund in favour of the children of the 
marriage, by her will, in execution of the power, appointed a portion of the fund 
to her son G for life, with remainder to such persons as he should by will 
appoint. There was also a general residuary appointment of the settled fund, 
subject to all other appointments made thereof, to the testatrix’s daughters, to 
whom benefits out of her own property were also given by the will. The 
appointment in favour of C’.s* appointees being void for remoteness, and this por- 
tion of the settled fund* went to the daughters under the residuary appointment in 
the will, the guestion arose whether the daughters should be put to their election, 
but it was held that there was no case forelection. “ It would seem a very 
strange thing that, in construing the same instrument the court, dealing with a 
clause in which a fund is expressed to be given partly to A and partly to B, 
should hold that the gift to A being void, the testator’s intention is that B should 
take the whole, and then coming to another clause in which another fund is given 
to B, and no mention of ^4 at all, it should hold that there is an implied condition 
that B should give back part of that which it was the testator’s intention that 
he should take.”(l^) So there is no case for election in a case in which the donee 
of an exclusive power to appoint to her children, appointed to trustees upon 
trust during the life of her son Ay to apply at discretion the whole or any part 
of the income for the benefit of A or his children, and subject thereto upon 
trust for A*s children as A should appoint, and in default for her daughter B, 
and after giving legacies appointed her property not thereinbefore appointed to 
By in which case the whole was held to have been well appointed to 
When a testamentary appointment fails for infringing the rule against per- 
petuities, persons taking in default of appointment are not bound to elect 


(1) Wintour v. Cliftoriy 8 DeG. M. & G. 
641. 

(2) Finch v. Finchy 1 Ves., J., 634. 

(3) Forester V, Gotteny Amb.,382; but see 
Bwanst., 408n. 

(4) Crosbie v, Murray y 1 Ves., J., 561. 

(5) McDonnell v. AFDonnelly 2 Dr. & 
War., 376. 

(6) Broome w. Moncky 10 Ves., 597. 

(7) Wilson V. Mouniy 3 Ves., 191. In re 


Bradshaio [1902], 1 Ch., 436. 

(8) Wollen v. Tanner, 6 Ves., 218 ; Blount 
V. Bestlandy ib., 515. 

(9j Wollaston v. Kvngy L. R,. 8 Eq., 166. 

(10) Per Sir W. N. James, V. C., in WoU 
laston V. Kingy L. R., 8 Eq., 166 (174, 175). 

(11) Wallinger v. Wallingery L. B. 9 Eg., 
301. C/. In re Tancred*s Settlement [1903], 
1 Ch., 716. 
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between their interests in the settled fund and interests in the appointor’s own 
property given to them hy the will, (i) 

682. The doctrine of election has not been applied to creditors, and so it 
has been held that where a transferrer appropriated to the payment of debts 
property not so liable, and by the same instrument disposed of, in favour of 
other persons property which was legally liable for the payment of debts, it 
was held, that the creditor might take the latter in subversion of the trans- 
ferrer’s gift, and without having to forego their claim to the former.(2) But in 
India (and for that matter now in England) (3) all immoveable property being 
assets for the payment of debts, such a case is not likely to occur. 

683. In the case of election by co-owners it has been held that where a 
By co-ownera. person being entitled to undivided moieties of two freehold 

properties, and also to an undivided moiety in a leasehold 
property by his will devised “ all that my freehold messuage or tenements with 
the garden, ” etc., referring to one of the houses only, it was held that the words 
were a gift of the entirety of the house referred to and raised a case of election 
as against the party entitled to the other moiety and who took beneficially 
under the will. So in another case A being entitled in fee to one undivided 
moiety of a freehold estate at G devised “ all that bis messuage, tenement, and 
estate situate at G, ” it was held that it amounted to a devise of the whole 
estate, and raised a question of election as against the party entitled to the other 
moiety, and who took beneficially under the will. (5) 

684. Personal Incompetency is a Bar. — In l^lngland it has been 
held that since the doctrine is founded on intention, the transferrer must be 
personally competent to dispose of the property so as to raise a case of election. 
Infants and femes covertes were thus incompetent, the former because, he has 
neither a disposing mind nor a disposing power, and the latter beca^use although 
she has the first does not possess the second attribute of a valid disposition. 
But the disabilities of a married women have ceased to exist in England, (6) and 
the law relating to married women in India cannot be stated in a general pro- 
position, and the nature of her peculiar estate has already been fully set out 
before, (§288), to which it may be added that her power to put to election 
depends upon her competency to make a valid disposition. And since the same 
rule governs a minor, it follows that, being incompetent to dispose of, he is 
incompetent also to raise a case of election. 

686. Married Women. —In England, the doctrine of election does 
not apply in the case of a married woman to whom a legacy has been 
given with a restraint upon anticipation ; because the intention of the testator 
who restrained her from resorting to the property from which alone compen- 
sation could bo made, could not be that she should be put upon election. The 


(1) In re Beale's Settlement, [1905], 1 Ch., 
256. 

(2) Kidney v. Coussmaker, 12 Ves , 136 ; 
Talbot V. Earl of Radnor, 3 Myl. & K., 252. 

(3) Richv. Cockell, 9 Ves., 369 (in which 
Eldon, L.O., hold her disposition of her sepa- 
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(A. D.) : Edward y, Cheyn, 13 App. Gas., 385 
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215 ; Coutts V. Aciuorth, L.R., 9 Eq., 619. Aa 
to her capacity to elect, see Frank v. Frank, 
3 My. &Cr., 171 ; Wall v. Wall, 15 Sim., 513 ; 
Wilson V. Townshend, 2 Ves., J., 693. 

(4) Padhury v. Clark, 19 L. J. (N. S.h 
Ch., 533. 

(5) Fxtzimons v. Fitzimons, 28 Beav., 417 ; 
Miller V. Thurgoodj 33 L. J. Ch., 511. 

(6) See ante, §. 582. 
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subsequent removal of the restraint by discoverture does not make the doctrine 
applicable because the existence of the doctrine is based upon the intention of the 
testator, which cannot depend upon the subsequent accident of discoverture. 

A married woman cannot by election, part with her reversionary choses in 
action. Where each member of a class has a distinct right of election, no 
one is bound by the decision of the majority.® 

586. Compensation to the Disappointed Transferee.— Election 
by the transferee may, of course, be in conformity with the deed, or it may be 
against it. In the latter case, the party disappointed of his gift by such an 
election would be wholly without remedy. But while it is so in law, the courts 
of equity treat the substituted devise not as an extinguished title, hut as a trust 
in the devisee for the benefit of the disappointed claimants, to the amount of 
their interest therein, or, in the words of DeGrey, C. J., the devised interest is 
to be sequestered, until satisfaction is made to the disappointed donee.® *'lf,” 
said Sir William Grant, ‘the will is in other respects so framed as to create a 
case of election then not only is the estate given to the heir under an implied 
condition that he shall conhrm the whole of the will; but in contemplation of 
equity, the testator means, in case the condition shall not be complied with to 
give the disappointed devisees, out of the estate over which he had a power, 
a benefit, correspondent to that which they are deprived of by such non-com- 
pliance. So that the devise is read as if it were to the heir absolutely, if he 
confirm the will ; if not, then in trust for the disappointed devisees as to so 
much of the estate given to him as shall be equal in value to the estate intended 
for them.*’^^) This doctrine of compensation is founded on the rule that the 
intention of the testator having become impracticable in the prescribed form, 
must be executed by approximation, or cy pres. The gift to the stranger 
rendered void as a gift of the specific subject, is effectuated as a gift of value, at 
the expense pf the heir by whose interference its strict purport has been defeated. 
By this arrangement the intention of the testator in favour of the stranger, though 
defeated in form, is, in substance, accomplished. ® This doctrine is well kept 
in sight in drawing up the section which provides for compensation to the dis- 
appointed transferee in the only two cases in which be is equitably entitled to 
compensation, namely (i) whore the transfer being gratuitous, the transferrer has 
before the election died or has become incapable of making a fresh transfer, (7) and 
(ii) where the transfer is for consideration, which alone entitles the transferee to 
compensation, independently of the transferrer’s subsequent interference. It 
should be noted that the rule is equally applicable whether the transferee be the 
renouncing party or a stranger. 

587. In the case of a party electing against the transfer, there are no doubt 
cases decided in England, in which it has been held that a party electing against 
the deed forfeits thereby the whole of the benefit proposed for him. But this view 


(1) Re Wheatley Smith v, Spence^ 27 Ch. 
D., 606 : Haynes v. Foster ^ L. R. [1901], 1 
Oh., 361. 

(2) Williams v. Mayne, 1 Ir. Eq., R., 619. 

(3) Fytch V Fytch, L. R , 7 Eq., 494. 

(4) Lord Darlington v. Pultney, 2 Ves. J., 
660, cited with approval by Eldon, L. G., in 
Green v. Green, 19 Ves., 665 (667) 

(5) Welhey v. Welbey, 2 Ves. & B.. 190 
(191). 

(6) Dillon 'T, Parker t I Swanst., 396 (442 
note). 

(7) Blake v. Banbury, 1 Ves. J., 623 ; 


Whistler v. Webster, 2 Ves. J., 372 ; Lady 
Cavan v. Pulteney, ib., 660 ; Ward v. Baicgh 
4 Ves. 627 ; Dashwood v. Peyton, 18 Ves., 49; 
Kerr v. Wauohope, 19 Ves., 668 ; Cooper v. 
Cooper, L.R., 6 Oh., 16, O.A.. L R., 7 H.L. 
63. The contrary view was maintained by 
Lord St. Leonards (Sugden on Powers, 6ih 
Ed., p. 576) who held election against the 
Will to operate as a forfeiture of the whole 
bounty of the testator, but this view is now 
certainly obsolete. Dillon v. \ Parker, 1 
Swanst., 396 (441, 442 note). 
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IB based apon no intelligible principle and may be said to have been now entirely 
abandoned. (^) Assuming that the doctrine of election is equitable only, the 
infliction of forfeiture on a devisee, electing to take against the will, beyond the 
extent of compensation to those whom his election disappoints, would be incon- 
sistent with the principle on which the doctrine rests. By the assumption, the 
devise of the testator’s property has vested the legal estate in the devisee. But 
a court of equity (in the contemplation of which his conscience is affected by 
the implied condition), interfering to control his legal right, for the purpose of 
executing the intention of the testator, is justifled in its interference, so far 
only as that purpose requires. In the common case of election to take against 
a will, containing a devise of the property of the testator to his heir, and a 
second devise of the property of the heir to a stranger, the express intention of 
the testator that the heir should enjoy the subject of the first devise, and the 
stranger the subject of the second, is defeated by the refusal of the heir to con- 
vey the latter. And a court of equity, therefore, restrains him in the enjoyment 
of the first, till the condition, under which, in the contemplation of that court, 
it was conferred on him is satisfied. And the undisputed intention of the tes- 
tator being that the subjects of both devises should be enjoyed by the heir and 
the devisee, what is not transferred to the devisee must remain with the heir. A 
court of equity which assumes jurisdiction to mitigate the rigour of legal con- 
ditions, and substitute for a formal, a substantial performance, would act with 
little consistency in enforcing by the technical doctrine of forfeiture to the even- 
tual disappointment of the testator’s intention, a condition not expressed in the 
will, but supplied by the construction of the court for the single purpose of ex- 
ecuting that presumed intention.” (2) The doctrine of compensation, and not 
that of forfeiture, is then more consistent with the presumed intention of 
the transferrer. But the rule gives the right not to the thing itself, but only to 
compensation out of something else. The right to compensation arises when 
the duty to elect arises, and not when election is made. So where a beneficiary 
under a will being put to his election, elected to take against the will, the 
amount of the compensation payable to the legatees who were disappointed by 
the election was held to be ascertainable as at the death of the testator, and not 
at the time the election was made. (^) 


688. But the disappointed transferee has a charge on the property for the 

- satisfaction of his claim and which he may enforce by 

™ ^ bringing it to sale. Limitation against the transferee 

would in such cases begin to run when the election has been made, (6) and be 
governed by Article 132 of the Limitation Act, (7) where the property is im- 
moveable. But in the case of movable property limitation would be controlled 
by Article 120. 

689. Erroneous Belief as to Ownership. — The rules which have 
been before discussed would apply equally whether the transferrer has trans- 
ferred somebody else’s property with his own, through mistake or by 
design, for the court cannot busy itself with speculation upon what the 


(1) Swanston’s note to Dillon v. Parker 
1 Swanst., 396 (441). 

( 2 ) Ib. 

(3) Dashwood v. Peyton, 18 Vea., 49. 

U) In re Hancock [1905], 1 Gh., 16. 

(6) In Greenwood V, Penny, 12Beav., 403, 
it was held that there is no lien, but it was 
.declared in Codrington v. Lindsay t L.B., 8 


Ch., 678, affirmed in L.R., 7 H.L., 854, 

(6) Spread v. Morgan, 11 H.L.G., 588. 

(7) Act XV of 1877. 

(8) Doulat V. Jeevan (1881), P.R. No. 116 ; 
Nimchand v. Jagabandhu, I.L.B., 22 Gal., 
21, dissenting from Villa v. Kaleekara, I.L. 
R., 11 Mad., 153. 
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transferrer would have done if he had known one thing or the other. (^) In- 
deed, such an enquiry would be as futile at it would be irrelevant, for, while 
on the one hand, it is impossible to know with certainty that the transferrer 
would not have made the disposition had he been aware of his want of title; 
on che other hand, the question whether a person should or should not elect has 
nothing to do with the question whether the transferrer, in disposing of that 
which is not his own, was, or was not aware of his want of title. As Arden, 
M. R., observed : — “If the instrument is, such as to indicate what the inten- 
tion was, the only question I will ask, is, did he intend the property to go in 
such a manner? I will not 'ask whether he had power to do so ; and 
whether he would have done it if he had known, he could not without a condi- 
tion have imposed upon another person. Whether he thought ho had the right, 
or knowing the extent of his authority intended by an arbitrary exertion of power 
to exceed it, no person taking under the will shall disappoint it." W So where 
the transferrer has disposed of property purporting to exercise a power which he 
erroneously supposed himself to possess, the donee of the power is put to elec- 
tion. An instrument purporting to dispose of property which belongs by para- 
mount title to the person claiming under it, raises a case of election, and the 
donee cannot take under it the benefit which it gives him unless he is prepared 
to fulfil the gift which it purports to make of his own property. But where 
an appointment made under a special power was held to bo void for remote- 
ness no case of election could arise, because the whole appointment being void 
it must be treated as being struck out of the deed. (^) 

This paragraph corresponds with section 169 of the Indian Succession Act. 

690. Derivative Claimants need not elect.— No case of elec- 
tion arises when benefit is given indirectly. For a devisee or donee who 

claims derivatively through another does not take under the deed, and 
is not bound by the equity attaching thereto. And it does not mat- 
ter to him whether the true owner has or has not discharged the 

obligation by which he may have been bound. (^) Thus where a person 
elected to take a certain estate under a will purporting to dispose of 

both her own and her husband’s property, it was held that the cour- 

tesy in favour of her husband did not raise a case of election, since his 
interest as a tenant by courtesy of the estate of his wife was derivative and 
indirect, or, as Baron Eyre said, only an emanation from the wife’s estate. 
So where a testator being entitled to a moiety of a fund under a settlement, 

subject to a life-interest, erroneously recited that he was under the settle- 

ment, “subject to the trusts therein contained," entitlec^ to the whole, and 
purported to bequeath the whole, and to give one moiety to the husband of the 
lady who was really entitled under the settlement to a moiety of the fund, it 
was held that the husband, who had become his wife’s administrator, was not 
bound to elect between the legacy and his wife's moiety. (6) So one co-heir 
electing to take under a will, may retain a share which since the testator’s 
death has descended to him from a deceased co-heir, although ho may have to 
give up his own original share. <'^1 So if the lands of Sultanpur are settled 

(1) Whistle?' V. Webster, 2 Ves. J., 367 (370). (5) Lady Cavan v. Pulteny. 2 Ves., J., 544 

(2) Whistler v. Webster, 2 Ves. J., 367 (370 (561), O.A., 3 Ves,, 384, followed io Orissell 

371, 372); Thelhison v. Woodford, 13 Ves., Swinhoe, L. R., 7 Eq., 291. 

220; in the civil law the contrary view was (6) Grissell v. Swinhoe, L. R., T Eq., 291 
taken. Inst. Bk. 2 Tit., 20, s. 4. (295). 

(3) Beauclerk v. James, 34 Oh. D., 16 (7) Wilson v. Wilson, 1 DeG. & S., 352 ; 

(164). Dixon V. Samson, 2 Y. & Ooll., 566. 

(4) In re Warren's Trusts, 26 Ch. D., 208. 
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upon C for life, and after bis death, upon D, his only child. A bequeaths the 
lands of Sultanpur to and 1,000 rupees to C, who died intestate shortly 
after the testator, and without having made any election. His administrator 
B, however, elects on behalf of C*s estate to take under the will, and in that 
capacity receives the legacy of a certain sum, and accounts to B for the rents 
of the lands of Sultanpur which accrued after the death of the testator, and 
before the death of C. But he is not thereby precluded from retaining the 
same lands in opposition to the will, 

691. Then, again, it is enacted both in the section and in the correspond- 
ing section (2) of the Indian Sucession Act (31 that a 
son acTs^in'different ^^3 individual capacity, takes a benefit under 

oapaoUies. ^ ^ transaction, may, in another character, elect to 

take in opposition to the will, or may dissent from the 
transaction. Thus where an estate is settled upon A for life and after his death 
upon B, and the former leaves it to D leaving by the same will Rs. 2,000 to B and 
Rs. 1,000 to C, B's only son. R dies intestate, shortly after the testator, with- 
out having made an election. G takes out administration to B, and in that 
capacity elects to keep the estate in opposition to the will and to relinquish 
the pecuniary legacy. C may do this, and yet claim his legacy of Rs. 1,000 
under the will. 1^) Persons filling different characters, such as guardians, 
trustees, administrators or the like are naturally entitled to keep their individual 
capacity intact from their vicarious character, for the one does not merge into 
the other. The two characters which might have been assumed by different 
persons do not coalesce because of their being assumed by one person. Hence 
when it is said that the same person cannot take under and against the same 
instrument, what is implied is that he cannot take in the same capacity. 


692. Exception. — The general rules before discussed arje, however, 
subject to an exception enunciated in the section, as well as in the Indian Succes- 
sion Act. 

The proviso is clearly an exception to the rule which disentitles a person to 
olaim by one part of an instrument in contradistinction to another. It has been 
accordingly held that a legatee may decline one benefit charged with a portion 
given him by a will, but he is not therefore bound to decline another benefit, 
Uiiclogged with any burden, given him by the same will, i®) Similarly if a legatee 
cannot obtain a particular benefit designed for him by a deed, without con- 
tradicting some part of it, he is not thereby precluded from claiming other 
benefits under it. The ground of the exception is stated to be the presump- 
tion that the transferrer could not have intended to exclude the transferee from 
all benefits under bis transfer, because he faded to conform to its one single 
provision. ** Several cases have been and several more may be, in which a 
man, by his will, shall give a chdd, or other person a legacy or portion in lieu of 
satisfaction of particular things expressed, which shall not exclude him from 
another benefit, though it may happen to he contrary to the will, for the court 
will not construe it as meant, in lieu of everything elFe, when he has said a 
particular thing.” (3) Upon that principle it has been decided that the testator 
having, by express proviso, made a disposition, in the event of his not posses- 


(1) S. 171, Indian Succession Act (X 
of 1665). 

(2) 8. 172. 

(3) ActX of 1665. 

(4) J6., S. 172. ill, 

G. TP— 47 


(5) Act X of 1865, 8. 172, Excep. 

(6) Andrews v. Trinity Ball, 9 Ves., 534. 

(7) Huggins v. Alexander, 2 Ves., 31. 

(8) East V. Cook, 2 Ves., 33. 
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sing power to devise certain estates, no implied condition arose against the 
heir, disapnointing the devisee, but complying with the proviso. The intention 
being equal in favour of each part of the instrument no reason is afforded for 
controlling one in order to accomplish the other. (D 

693. In the English law several other exceptions are recognized, but 
other bxoeDdom 30“® these do not appear to fall into that category. Thus 

whore the transferrer says, “ I give all my estate.” he does 
not mean to give his wife's estate which her right of dower is, and in such a 
case there is obviously no case of flection. (2) On a similar principle where the 
transferrer has some present interest in the estate disposed of by him the 
doctrine has been held to be inapplicable. “ In such a case, unless there is an 
intention clearly manifested in the will, or (as it is sometimes called) a demon- 
stration plain, or necessary implication on his part to dispose of the whole 
estate, including the interest of third persons, he will be presumed to intend 
to dispose of that which he might lawfully dispose of, and of no more.** f3l 
Again, a gift to a donee in lieu of satisfaction of a particular thing expressed 
does not exclude him from other benefits, although it might happen to be 
contrary to the will, for when the donor has said it to be in lieu of a particular 
thing, the court will not construe it as meaning in lieu of everything. W The 
doctrine is also inapplicable as between appointees under a power executed by 
will where there is an excessive execution of the power, so that it is void as to 
some of the appointees, and good as to others. In such cases, the appointees, 
whose shares are valid, will participate equallv with those whose shares are 
void in the property of which the appointment fails. W Bub where there is an 
excessive revocation, the party whose interest is revoked without right is put 
to his election. (6) Then, again, there is no election if there is an invalid 
appointment, and then a sweeping appointment in the same will carrying the 
fund. 

694. Election by Conduct. — Acceptance of the benefit by the donee 
constitutes election in the following cases : (a) if he is aware of his duty to elect, 
etc., and (6) if he waives inquiry into the circumstances. It has already been 
stated that the doctrine of election is a rule of practice and the knowledge of it is 
not, therefore, to be imputed as a matter of legal obligation. Clause 9, and the 
next follwing clauses, lay down cases in which election may be presumed from 
conduct. The rules are in consonance with the English cases. The presump- 
tion made would, it appears, be binding unon those claiming under the person 
electing, and the absence of evidence, in deciding whether there has or has not 
been election, in the case of the person dying before makii^g election, (9) the 
court will bo influenced bv the consideration whether it was for the^ benefit of 
the person entitled to elect or disclaim. (10) The question of acceptance is 
ordinarily a question of fact, but under certain cirumstances it may become a 
mixed question of law and fact. For an acceptance may not only be explicit 
but may also be implied from certain acts or conduct. Thus according to the 


(1) Wollaston v. King, L.R., 8 Eq., 165. 

(2) Foster v. Cook, 3 Bro. Ch. C., 847 ; 
Strahan v Sutton, 2 Ves., 249 ; Hall v. Hill* 
1 Den. A War., 107. 

(3> Story Eq. Jur. (2nd Eng. Ed.), pp. 745 
746. 

(4) East V. Cook, 2 Ves., 23. 

(6) 1 Powell nn Devises by Jarman, 4.30. 
note (b); (Bristow v. Ward, 6 Ves , a. 336 ; 
Blaikloch v. Qrmdle, L.R., 7 Eq., 216, cited 


inSwenston’s note to Dillon v. Parker, 1 
Swanst , 405. 

16) CovVs V. Acworth, D. R , 9 Eq., 619. 
(7» Wollaston v. Kina. L R., 8 Eq.. 166. 
C8) Worthinntnn v. Wiginton, 20 Beav., 67; 
Dewar v. Mnitlnnd, Li. R. 2 Eq . 834. 

(9) Prnmada Dasi v. Lakhi Narain, I. L. 
R.. 12 0^1 , 60. 

(10) Harris v. Watkins, 2 E. A J., 473. 
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^eotion it may be inferred from the fact that the person was aware of the nature 

extent of his rights, and that, having that knowledge, he intended to 
elect. In order to establish a case of election by conduct, it must be shown 
that the person bound to elect had full knowledge of his rights, and acted with 
an intention to elect. ^2) No person is hound to elect without a clear knowledge 
of the funds. (3) When a party has notice that he is bound to take under or 
against a will, and deals with the property given to him by the will as bis own. 
that is a clear, deliberate act of election to take the property so given to him.W 
But in dealing with such oases it must be remembered that, though knowledge 
of the law is imputed to every person, yet knowledge of the rule of equity as 
to the doctrine of election is not. Election is a question of intention, and is to 
be inferred only from a series of unequivocal acbs.C^) The section enumerates 
such acts to be (i) where the party accepts benefit with actual or constructive 
notice of the circumstances ; (ii) such knowledge may be presumed from 
enjoyment of the benefit for two years : or (iii) from impossibility to replace 
parties in statu quo^ ante ; (iv) assent mav be inferred from his failure to dissent 
from the transfer one year, after its date when called upon to elect. The rules 
of the section are in this respect entirely founded upon, and in harmony with 
the English law, and with the rule of estoppel to which they are akin. These 
rules may now bo individually considered. 

696. Acceptance of benefit may amount to election, “ if he is aware of his 
duty to elect and of those circumstances which would 
(1) Aooeptanoe with inflQ0nce the judgment of a reasonable man.” The general 
ofifect of the decisions may bo said to be, that for acts to con- 
stitute a binding election the person doing them must have the following know- 
ledge : (i) knowledge of both the rights ; (ii) knowledge of the need to elect which 
includes {a) knowledge that the instrument under which one benefit is given 
him conflicts with his other right, and also {h) knowledge that if he takes under 
the instrument, he must give up his other right to make compensation for it ; and 
(iii) knowledge of the respective values of the two rights or perhaps it may suffice 
if there is knowledge of the right to know the values before choosing.” W 
On a question of election by a party bound to elect between two properties, it is 
necessary to inquire into the circumstances of the property against which the 
election is supposed to have been made ; for if a party so situated not being called 
on to elect continues in the receipt of rents and profits of both properties, such 
receipt cannot be construed into an election to take the one and reject the other; 
and, in like manner, if one of the properties does not yield rent to be received 
and the party liable to elect deals with it as bis own by mortgaging the same, 
such dealing will be unavailable to prove an actual election as against the receipt 
of the rents of the other property. W The acts of a party bound to elect 
between two inconsistent rights, in order to constitute election, must imply 
a knowledge of the rights, and an intention to elect ; possession being under 
the circumstances equivocal as raforrible to either right. The execution of 
deeds containing recital of the character in which the party claimed, and the 
execution of a power to dispose of the estates iu that character, amount to 
conclusive evidence of election, A being tenant for life of a leasehold for 


(1) Wo^thirujton v. Wiqinton, 24 L. J. Oh., 
773;affi-m‘?d in25 L. J Oh., 171. 

(2) Wilson V. Thornburif, L. R., 10 Oh., 
239 

(3) Whistler V, Webster. 2 Ves. J., 366. 

(4) Briscoe v. BriscoCt 7 Ir. Eq, R., 123. 


(5) Spread v Morgan, 11 H. L. 0., 688. 

(6) Sorell on Election, p. 119. 

(7) Padbury v. Clark, 19 L. J. (N. S.) Oh., 
633 ; Svread v. Morgan, H H. L. 0., 688. 

(8j Dillon -r. Parker t 1 Swanst., 369. 
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years, with remainder to 5, after devising one estate to 5, in tail, bequeathed 
to him the leasehold during his life with remainder over, and gave him also 
the residue of his real and personal property. B took possession of the re- 
siduary estate, suffered a recovery of the lands devised to him in tail, acted as 
the absolute owner of the leasehold estate, and outlived the term for which the 
lease was granted, having previously acquired a lion in the demised premises. 
It was held that B elected to take under the will. 


696. The general rule is that a party is not bound to elect until he is 
aware of all the circumstances, and the state and condition 
value of the funds are clearly ascertained ; for until this 
is done it is impossible for him to make a discriminating 
and deliberate choice, which alone should bind him to reason and justice. W 
Hence if a party acts in ignorance or through mistake the doctrine gives way. 
Thus, if a person being owner of an estate A, and having a life-interest in 
another estate B, to which his son will bo absolutely entitled on his death, 
executes a will giving A to his son and B to another person. And the son, 
ignorant of his own right to the estate A allows the donee to take possession, 
and himself enters into possession of B, he does not thereby confirm the bequest 
of B to another. (3) Again, if a person is in possession of an estate A, which ho 
bequeaths to B, and to G the residue of his property. C was the possessor of 
the estate bequeathed to B, but being informed by the latter’s executors that 
the value of the residuary bequest was Bs. 5,000 allows B to take possession of 
the estate. He afterwards discovers that the residue does not amount to 
Rs. 500. Here the election having been made under misconception of a material 
fact, C has not confirmed the bequest to B. 1^) 


A waiver of election has in law the same result as if the election 
had been made and the true facts ascertained. In this 
respect the subject is analogous to the case of a person who 
is affected with notice under similar circumstances (§ 119). 


697. 

(3) Waiver.- 


698. Two years’ Enjoyment amounts to Acceptance.— Accept- 
ance or waiver may be presumeu from enjoyment of the benefit for two years. 
This rule is paraphrased from an English precedent, since followed, in which 
Lord Hardwicke observed of the donee : “ She, on the mother’s death, entered 
on the land, and from that time continued in possession for two years, received 
the rents, made no application to trustees to sell, nor brought a bill against them 
to sell, though she had a right to apply to them to sell, and, as ccstm que trustt 
might have contracted for selling, and bound the trustees. The same rule is 
enacted in the Indian Succession Act (^). 

A person may enjoy the land by only receiving its rents through his agent, 
although he may not exercise any other act of ownership. (7) But such posses- 
sion may be explaineddS) Granting a release is sufficient evidence of owner- 


(1) Oiddingsv. Qiddinqs 3 Russ., 241- 

(2) Story Eq , Jar. (‘2nd Bng. Ed ), 750. 
761 ; Edwards v. Morgan. 13 Price, 782, affir- 
med. 1 Bli. N. S.), 401. 

(3) S* 173 ill. (a) Indian succession Act (X 
of 1865). 

(4) 8. 173, Hit (l>)t Indian Succession Act 
(X of 1866) ; Kidney v. Coussmakert 12 Ves., 
136 : Worthington v. It'igiiZfow, 20 Beav., 67 ; 
Trtbhovandas v. Smith, I. L. R., 20 Bom., 


316. 

(5) Crabtree v. Bramble, 3 Atk , 680 (688), 
followed by Jessel, MR., In re Ooidon: 
Rohi^ris V. Gordon, 6 Oh. D., 531 (536). 

{6} 8. 174, Act X of 1865. 

(7) In re Gordon: Roberts v. Gordon, 6 Gh. 
D., 531 (635 n 

(8) In re Lewis: Foxwell v. Lewis, 80 Ch. 
D., 654. 
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ship, the pertinent question in such cases is not what the party might have 
done, but rather whether what he has done is sufficient to enable the court to 
say that the party has so determined. (2) 


599. Election when Parties cannot be restored status quo.^ 

A party cannot be allowed to disaffirm a transaction when his acts have render- 
ed it impossible to restore the other persons affected by his claim to the 
same situation, as if the acts had not been performed, or the acquiescence had 
not existed. The rule so stated corresponds with that enunciated in the Indian 
Succession Act from which the illustration appended to the clause has been 
taken. ('^) \Vhere a party has been even partially benefited by a transaction, he 
may have to restore to the party injured the benefit which he has derived 
before he would be allowed to change his position. 

600. Time for Election. — The penultimate clause lays down another 
rule corresponding with section 176 of the Indian Succession Act, (5) but it 
differs from the English cases. In England there is no time for limitation of 
the right to elect, and it continues, notwithstanding acquiescence, during almost 
any given lapse of time, unless it can be shown that injury would result to 
third persons, and that they would be placed in a much worse condition than 
if the party entitled to elect had elected earlv ; and, further, that he knew he 
had a right of election, and knew not merely the existence of the instrument 
giving it, but the consequences of the instrument on his rights. (6) Following 
this principle it has been held that whore the guardian of the defendant mort- 
gagor is found to have mortgaged his property without sanction of the court 
necessary to validate the transaction, the mortgagor may avoid the mortgage, 
but only on the condition of restoring any benefit} received by him thereunder 
to the person from whom it has been received. And the fact that the person 
who has received the benefit is the defendant does not alter his position. 

But, of course, if time is limited for election, failure to elect within that time 
would bo construed as renunciation of the benefit.^®) . 


601. An election once made is final and binds both the party and his 
hi H representatives, (9) but if the election has nob been explicit, 
represelntatives * latter may renounce the benefit, provided that the other 
party can he restored to the same position as if the benefit 
had not bean accepted. ^^0) Whore each member of a class has a distinct right 
of election, no one is bound by the decision of the majority, 


602. Disability. — The last paragraph corresponds with section 177 of 
the Indian Succession Act. In case of disability, the election is postponed 
until the disability ceases, or until the election is made by some competent 
authority. Thus, in the case of a minor, the period for election will be post- 
poned during the minority unless the minor is represented by a qualified 


fl) In re Djvidson: Martin v. Trimmer, 
11 Ch. D., SIl ; Muilow v. Bigg, L.R., 18 
Bq., 246, O A. 1 Ch D., 385. 

(2) Per V.O. (after wars) Lord Oran worth 
in Harcourt v. Seymour, 2 Sim. (N S.) 12 
(46) ; Dixon v. Oayfere, 17 Beav., 433. 
A slight act will do. .As to bow far the gain 
or loss to the person called on to elect is to 
weigh in presuming election, see Barrie v. 
Watkins, 2 K. & J . 473. 

(3) S. 175, Act X of 1865. 

(4) Griffith- Boscawen v. Scotty 26 Ob. D. 
358 ; Rogers v. Jones, 8 Gh. D., 688 ; Douglas 


V. Douglas, L.R.. 12 Bq., 617. 

(5) Act X of 1865. 

(0) /irtcc V. .Bncti. 2 Moll., 21. 

(7) Sinaya Pillai v. Mumsami, I.L.R., 
22 Mid., 289. 

(8) Dillon V. Parker, 1 Swanst.. 386 (447) ; 
Deivar v. Maitland, L.R., 2 Eq., 834. 

i9) Trtbhovandas v. Smith, I. L. R., 20 
Bom., 316, reversed on appeal on a different 
point, 1. L, R., 21 Bom. 349. 

(10) Dillon V, Par /cer, I Swanst., 385. 

(11) Fytch\, Fyich, L. R., 7 Eq.,494. 
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guardian, in which case, he can elect;. In England, in such a case, the practice 
is for the Court to elect for the infant, (i) 

603. Hindu Xiaw. — Being a rule founded upon the highest principles 
of equity, the doctrine of election applies equally to Hindus, and persons 
governed by other personal laws. A Hindu widow died, making a will in 
respect of property which she had inherited from her husband, and by which 
she bequeathed a legacy to A and the immoveable property to B, both the 
heirs of her husband. A sued for the legacy under the will and for half the 
immoveable property as her heir, but it was^beld that he should be put to hia 
election whether to take the legacy under the will, or half the property as heir 
of the testator’s husband. “ The law limits the widow’s interest,” observed 
Sargent, G. J., in that she inherits from her husband to the benehcial use of 
it daring her life and disposal of it for certain purposes, and it is on that 
account she cannot devise it.” But in order to raise a case of election in- 
tention to dispose of property noc his own must be clearly expressed. (§ 578). 

A testator settling a sum of money on his wife for maintenance and 
disposing of the remainder to another person disposed of his ornaments, 
also ornaments described as “ my own and my wife Motivahu’s ornaments/* 
but it was held that the clause could not embrace her strtdhan ornaments 
so as to raise a case of election. The heir taking under the will cannot 
afterwards sot up his rights based upon his heirship, The donee electing 
to accept a sum of money bequeathed to him as in repayment of a debt, 
could not again claim the same amount once again as a legacy. Having, how- 
ever, failed to obtain it as a debt he is not precluded from afterwards claiming 
it as a legacy. (^1 

Apportionment. 

36. ’ In the absence of a contract or local usage to the con* 
trary, all rents, annuities, pensions, dividends and 
pepiod?cai™*”pay^ Other periodical payments in the nature of in- 
menu on deterini- come shall, upon the transfer of the interest of 
of^person^en^uied^^^ porson entitled to receive such payments, 

be deemed, as between the transferrer and the 
transferee, to accrue due from day to day, to be apportionable 


(1) Morrison v. Bell, 5 Ir. Eq., Rep., 364 : 
Ashburnham v. Aahburnham^ 13 Jur., 1111 
Gretton v. Haward, 1 Swanst., 413 ; Kler%ng- 
ton V. Elerington^ 6 Mad., 117 (infant put to 
biselection under the will, and a reference to 
the master to ascertain what election would 
be most to his benefit), Harvey v, Ashley^ 3 
Atk., 617 (minor wife) ; Broughtonv. Brough- 
ton^ 2 Ves., 12 (election postponed till maj- 
ority) : 8eton v. Smithy 11 Sim., 69 (when 
compelled to ellect immediately). If an infant 
have conflicting titles under a settlement and 
under a will, he may be put to his election at 
once notwithstanding his infancy as the Court 
will elect for him {Morrison v. Bell, 5 Ir. Eq. 
R., 364). 

(2) In re Bradshaw [1902], 1 Ch., 436. 

(3) Mangaldas v. Ranchoddas, I. L. R., 
14 Bom., 436 ; Bai Mamubai v. Dossa Morar- 
ji, I, L. R.. 15 Bom., 443 ; Tribhovandas v. 


Smith, I. L. R. 20 Bom., 316, reversed on 
appeal on a different ^oint, I. L. R., 21 Bom., 
349 ; Bajamahnar v. Vejikata Krtsnayya, I. 
L. R., 26 Mad.,3Gl (364, 366). 

(4) Mangaldas v. Ranchoddas, I. L. R., 14 
Biro.. 438 ; following Tolbot v. The Duke of 
Shrewsbury, 2 W. & T. L. C., 378 ; Welby v. 
Welby. 2 V. & B., 187 ; Richw, Cockell, 9 Ves. 
370 ; Blatklock v. Grindle, L. R., 7 Eq., 216;- 
Uearle v. Greenbank,^ 3 Atk., 715 : Sheddon 
V. Goodrtek, 8 Ves., 481. 

(5) Managaldas v.Banchoddas, I. L. R., 14 
Bom., 438 (441). 

(6) Bai Mamubai v. Dossa Morarji, 1. L. 
H., 16 Bom., 448 (452). 

(7) Tribhovandas v. Smith, 1. L. B., 20‘ 
Bom., 316, O. A., reversed on a different 
point, I. L. R., 21 Bom., 349. 

(8) Bajamannar v. Venkata Krishnayat I. 
L. B., 25 Mad., 361 (364, 365). 
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accordingly, but to be payable on the days appointed for the 
payment thereof. 

604. Analogous Liaw. — Analogous provisions are contained in sections 
298 to 300 of tbe Succession Act relating to apportionment of annuities on 
death, which are also incorporated with sections 118 and 119 of the Probate 
and Administration Act.^^l This section is however directly condensed from 
sections 2 to 4 of the English Apportionment Act, 1870, (2) which after reciting 
that rents and some other periodical payments are not at common law apportion- 
able (like interest on money lent) in respect of time, and that to remedy the 
mischiefs and inconvenience thereby occasioned, diverse statutes had to be 
passed, proceeds to enact as follows : — 

(2) From and after the passing of ihis Aot all rents, annuities, dividends and other 
periodical payments in the nature of inoome (whether reserved or made payable under an in- 
strument in writing or otherwise) shall, like interest on.money lent, be oonsidered as accruing 
from day to day, and shall be apportionable in respect of time accordingly. 

(3) The apportioned part of any such rent, annuity, dividend, or other payment be pay- 
able, or recoverable in the case of a continuing rent, annuity or other such payment when the 
entire portion of which such apportioned part shall form part shall beoome due and payable, 
and not before and in the case of a rent annuity of other such payment determined by re-entry, 
death, or otherwise when the next entire portion of the same would have been payable if the 
same had not so determined, and not before. 

(4) All persons and their respective heirs, executors, administrators, and assigns, and 
also the executors, administrators, and assigns, respectively of persons whose interests 
determined with their own deaths, sbali have suoh or the same remedies at law and in equity 
for recovering suoh apportioned parts as aforesaid when payable (allowing proportionate parts 
of all just allowaaces). As they respectively would have had for recovering such entire 
portions as aforesaid if entitled thereto respectively ; provided that persons liable to payments 
reserved out of or charged on lands or other hereditaments shall not be resorted to for any 
such apportioned part forming part of an entire or continuing rent, including such apportion- 
ed part shall be recovered and received by the heir or other person who, if the rent had not 
been apportionable under this Act, or otherwise, would have been entitled to suoh entire or 
continuing rent, and such apportioned part shall be recoverable from such heir or other 
persons by the executors or other parties entitled under this Act to the same by action at law 
or suit in equity. (3) 

606. The Aot extends to all dividends alike, including even those accru- 
ing due under instruments executed before the Act. U) Tbe section does not 
refer to interest due on money lent which from its nature accrues due from day 
to day, and is therefore auportioned as a matter of course. As the section is 
obviously confined to apportionment on transfer, and as between the transferrer 
and transferee, it has no application as between the landlord and tenant. So 
if a landlord dispossess his tenanc in the middle of the year, he has no right to 
recover proportionate rent from him, as it depends upon the nature of tbe ten- 
ure, as, if it be an agricultural tenure, the question would be whether the ten- 
ant has enjoyed all the year’s profits, or has been prevented fron enjoying any 
by the landlord’s interference, There may be however apportionment of rent 
as between the landlords as on the severance of coparoenership. 


(1) Act V of 1881. 

(2) 33 & 34 Viol:., C. 35. 

(3) 33 & 34 Viot. 0. 35 (S. 1 defines the 
short title, S. 5 relates to the interpretation 
of terms defined as in § 609. post ; Ss. 6 and 
7, declare the aot to be inapplicable to policies 
of assurance, and stipulation made to the 
contrary respectively. 


(4) Per Mallins, V.C.. in In re Cline's Es^ 
tale, L. R., 18 Eq., 213 ; Re Thacker ^ 28 L- T, 
(N. S.). 56. 

(5) See S 8, & § 366 ante and Comm. post. 

(6) Janki Bai v. Bayabaiy 16 G. P. L. R., 
55, but see § 612 post. 

(7) Bunsee Dhur v. BheemLall, 24 W.'R., 
219. 



376 


TRANSFER OP PROPERTY. 


[s. 86. 


In England the scope of the English statute has been held to be much wider 
as warranting apportionment of rent as between the landlord and tenant, so that 
if tenancy is determined in the middle of a quarter, the landlord is entitled to 
apportioned part of the rent for the recovery of an actual period of ocouoation, 
whereas before the Act the whole of the quarter's rent was lost to him. (1) 

The rule here enacted has been held to apply only to transfers by act of 
partie's, and not to those made by operation of law. If therefore, the lessor’s in- 
terest is transferred by operation of law, the transferee cannot claim any appor- 
tionment of rent 

606. In Calcutta the section has been held to be subject to the provi- 

r • I# f R I sions of section 2 On the olher hand, in Madras, it is 

im B o e u e. embody a rule of equity which is more widely appli- 

cable. (^) According to the former view, since the section has no application to 
a transfer made by operation of law, there can be no apportionment of rent 
where the lessor's interest is transferred even by operation of customary law ; so 
where by the custom of a Raj familv, the eldest son succeeded to the Raj and 
the second son became Hikim, and as such entitled to certain customary pro- 
perty, his right to collect rents from the tenants and mortgagee in possession 
from his predecessor, would bo for the whole year, if they were payable after he 
became Hikim., and neither the mortgagee nor the tenants could claim apportion- 
ment between the preceding and succeeding Hikims. (5) 

607. In saving a contract of local usage to the contrary, the section follows 
the English Act, under which it has been held that a bequest of shares in a limited 
company, coupled with a declaration that the shares so bequeathed shall carry the 
dividend accruing thereon at the testator’s death, had the effect of excluding 
the operation of the Act. (G) It is not necessary that the contract to exclude the 
rule should he explicit, for if it is otherwise clear, the rule will give way. So 
whore testator directed that the whole of the income of stocks, out of which his 
wife was entitled to an annuity, should be paid to her^during widowhood, it was 
held that he had exores'^sly stipulated within the meaning of section 7 of the 
Act, that it should not apoly. Nor is the Act applicable to rent, annuities, 
dividends, and ocher payments in the nature of income, which have accrued due 
before the happening of the event by reason of which it is proposed to aoplv it. 
Thus the Act does not apply to rent payable in advance. And so where the 
plaintiff let a house to the defendant at a yearly rent payable quarterly in 
advance inter alia on condition that if the rent fell into arrear for fourteen 
days, the plaintiff shall be at liberty to re-enter on giving notice, upon the 
breach of which he re-entered and sued to recover the unpaid rent, it was held 
that he was entitled to a decree for the amount, 

^ 608. Principle. — In its application to contracts in general, it is a 

well-known rule of common law that a contract is not apportionable, the reason 
being that the consideration being dependent on the performance of the entire 
act, law cannot apportion what is from its nature not apportionable (5 226). 


(1) Swansna Rank v. Thomas, 4 Ex. D., 
94, (The judgment is all too meagre and 
proceeds upon the sole ground that the 
words of S 2 are wide enough to include such 
a case, t6., 96). 

(2) Mathewson v. Shyam Qunder, I.L. R. 
33 Cal. 7(56 (788). 

(3) Satyendra Nath v. Nilkantha, I, L. R., 
21 Oal., 383 (386) ; Mathewson v. Bhyam 


Sunder, I. L. R., 33 Cal., 786. 

(4) Lashminaranappa v. Melothiraman, 
I. L. R.. 26 Mad., 640. 

(6) Mathewson v. Shyam Sunder, I.L.R., 
33 Cal., 786. 

(6) Lysaght v. Lysaght [1898], 1 Ch., 115. 

(7) Stone Y. Meredith [18981, W. N.. 49. 

(8) Ellis V. Rowbotham [1900], Q. 

740. 
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And the same rule appears to have been extended to payments macle under a 
eontraot. And in this respect equity appears to have been content with fol- 
lowing the law, (^) although instances are not wanting of its interference in 
isolated cases. But the principle that an entire contract cannot be appor- 
tioned was always conceded on the ground that the performance of a contract 
being a complex event depending on the execution of various acts, execution of 
only some acts cannot entitle the party to a proportionate beneht. In the 
cases enumerated in the section, however, apportionment has been allowed as 
indispensable having regard to the nature of the property, justice, and conveni- 
ence. The rule as to apportionment operates only as between the transferrer 
and transferee, and therefore it does not affect the liability of the person who 
would still be liable as if there had been no apportionment. In other words, 
supposing that a property belonging to A, in possession of B, is sold to C, B 
would continue to be liable to A, and A and C cannot each claim from him an 
apportioned part of the rent. If, therefore, B has paid rent for several years in 
advance to ^4, C cannot claim rent for those years from him. 

609. Meaning of Words. — Lord Coke remarked that the word “ ap- 
portionment” oometh of the word portio, quasi partio, which signifieth a part 
of the whole, and apportion signifieth a division of a rent, common, etc., or a 
making of it into parts.” (5) The term is used in two senses : (i) to denote 
distribution of a common fund among the several claimants ; and (ii) some- 
times to denote the contribution made by several persons having distinct rights 
to discharge a common burden. 1^1 The words rents, annuities, etc., here used, 
are nowhere defined in this or in the General Clauses Acts. They are. how- 
ever, defined in section 5 of the English Statute in the following terms : 
“5. In the construction of this Act, the word Wants* intdudes rent service, rent 
charge, and rent seek, and also tithes and all periodical payments or renderings 
in lieu of or in the nature of rent or tithe. The word annuities* includes sala- 
ries and pensions. The word ^dividends* includes (besides dividends strictly 
so-calledj all payments made by the name of dividend, bonus, or otherwise, out 
of the revenue of trading or other public companies, divisible between all or 
any of the members of such respective companies, whether such payments 
shall be usually made or declared at any fixed time or otherwise ; but this does 
not include payments in the nature of a return oi reimbursement of capital.** 
It includes, however, occasional bonuses or surplus profits of the s^^are- 
holders. (7) In the '^absence of a contract** implies that parties mav stipulate 
otherwise, * As between the transferrer and the transferee,** implies that a 
stranger cannot apportion them, * accrue due from day to day,** i.e., only for the 
purpose of appoitionment. Under the Bengal Tenancy Act, rent is not ordinarily 
regarded as accruing from dav to day, but as falling due only at stated times 
according to the contract or tenancy of the general law. 1^) Rents** is used in 
its wider sense as including rent-service, rent-charge, etc. (^0) “ Annuities ” 

are annual payments, usually, but not necessarily det.ermining with the life of 
the grantee, or after a limited period. An annuity generally means the 
purchase of an income, and usually involvos a change of capital into sums 


(1) Story Eq. Jar. (2nd Eng. Ed.), 306. 

(2) 26., p. 306. 

(3) Bz parte Smyth, I Swanst., 338. 

(4) Ghooramunv. ML Pafoo, 24 W. R., 68. 
(6) Co. Litt.. 147 6. 

(6) Story, Eq. Jur., (2ad Eng. Ed.), 305. 
O. TP— 48 


(7) Carr v. Griffith, 12 Ch. D.. 655. 

(9) Dart. pp. 146, 147. 

(9) Per Bfinerjee, J., in Satyendra Nath v, 
Nilkanfha, I. L. R.. 21 Cal.. 383 (385). 

(10) See S 105, Comm./) as to the fall 
signifioanoe of the word. 
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payable annually over a number of years. (1) It is frequently paid by the 
borrower instead of interest. It may be purchased from the Government of 
the various joint-stock companies. An annuity, as such, is an intangible move- 
able property, but it is in England often classed with incorporeal hereditaments 
issuing out of land. '"Pensions:" A pension is a similar payment usually 
made in consideration of past services. The term has assumed a variety of 
meanings, e.flf., “ Pension of Churches.” which means payments made to clergy- 
men in lieu of tithes. But the term is no doubt here used in its more restrict- 
ed sense. “ And other periodical payments in the nature of income The 
clause is borrowed from the English Statute and means payments claimable as 
of right at fixed and recurring periods. An occasional present from a relation 
or an allowance from a relation is thus excluded. “ Upon the transfer of the 
interest of the person entitled The rule is only to be applied upon transfer 
of the beneficiary’s interest, although the rule itself enunciates a sound equitable 
principle and is, as such, of wider application, " As between the transferrer and 
the transferee z.c., only the actual parties to the transfer are bound by the rule^ 
It does not affect third parties. Thus if a tenant assigns his tenure, rent may 
be apportioned as between them but not so as to prejudice the landlord. 

610. What Incomes are apportionable. — The provisions of this 
section must be regarded as only applicable to incomes or profits of an invariable 
character, such as rents, annuities, pensions, and dividends. It is apprehended 
that the term periodical payments must relate to payments ejusdem generis. 
The section would scarcely be applicable to probts of a private partnership, or a 
trading company where profits only accrue after the adjustment of the account 
which of course cannot be presumed to be made die per diem. I'*) 

But the shares of public companies which are in the nature of investments 
for the production of ordinary income are apportionable. The words “ other 
periodical payments in the nature of income ” occur in the English Statute and 
have been construed by Lord Selbourne, L.C., to mean such periodical payments 
other than dividends, which are made periodically recurring at fixed times, not 
at variable periods, nor in the exercise of the discretion of one or more indivi- 
duals, hut from some antecedent obligation ; and. further, they must be in the 
nature of income; that is, coming in from some kind of investment, as in the other 
oases with which the section deals. (^1 The profits of a mere private partnership, 
which though fixed to be taken at a period previously fixed do not share the 
characteristics of the “periodical payments” contemplated by the section, noroan 
such profits bo classed as “dividends” which is a term applicable to income derived 
from stocks in the public funds, where a person under the Obligation to make the 
periodical payments, hands to the persons through whose hands the payment is 
to bo made, funds for the purpose of division among the persons entitled. In 
such oases the dividends are apnortionable because it is known that the shares 
of such companies are in the nature of investments. A person cannot be said to 
take a “ dividend ” because he only gets an aliquot part of the whole, The 


(1) Scoble V. Secretary of State [1903], I K. 
B., 494 (504). 

(21 Cf. 3 & 4 Will. IV 0. 27. S. 21, in 
which an annuity in described as a rent 
charge,” from which it however differs 
materially. 

(8) HJ.ff. . of. Re South Kensington Co-opera- 
tive Stores, 17 Ch. D., i6l ; Swansea Bank 
v« Thomas, 4 Ex. D., 94. 


(4) Jones v. Ogle, L. R., 14 Eq., 419 ; O.A. 
L. R., 8 Cb., 192 ; In re Cox’s Trusts, 9 Ch. 
D., 169. In re Griffith: Carr v. Griffith, Ij. 
R., 12 Cb. D., 656; Govtnd Rao v. Bhagira- 
Ihi, 14 C.P.L.R.,84. 

(5) Jones v. Ogle, L R.. 8 Ch. 192 (198). 

(6) Per Lord Selborne, L C., m Jones v« 
Ogle, L.R., 8 Ch., 192 (197). 
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bequest of stock in a oanal company to trustees to pay the dividends to the 
testator’s wife has been accordingly held to be apportionable Dividends out 
of profits from time to time declared by a commercial company are apportion- 
able. (^1 but a single sum of money to be divided among the share- holders is not 
so apportionable. For the purpose of apportionment a dividend is to be taken as 
payable on the day on which it was actually payable, and not on the last day 
of the period during which it was earned. In cases of doubt the practice of the 
court, in declining to recognize the equity to an apportionment, is governed by 
considerations of convenience and saving of expense. The profits of a 
newspaper owned by a single individual do not fall within the section and 
they do not partake of the nature of dividends merely because several persons ara 
interested in them. But a Life Assurance Company unincorporated, but 
established with a Board of Directors, a definite capital and list of share-holderSt 
and possessing certain powers and concessions under a special Act of Parlia- 
ment stands on a different footing. (^) There is no question of apportionment in 
a bequest by the testator of a certain sum to trustees, such sum to carry inter- 
est at 4^ per cent, until the same should be paid or appropriated, upon trust, 
with the consent of bis wife, to invest the same in certain specified securities and 
to pay the annual income of the legacy and the investments thereof, including 
in such income the interest payable in respect of such legacy, to his wife for life, 
with remainder over. Interest was paid to the widow up to the day when, pur- 
suant to an order of the court, the bequeathed sum was invested in stocks on 
some of which five months’ dividend had accrued. It was contended for the re- 
mainder-maP that the dividends must be apportioned, but it was ruled that the 
widow was entitled to the whole of the dividends when received upon the pur- 
chased stocks. But where a grand-father bequeathed his residuary personal 
estate to trustees for his two grand-daughters in equal shares at twenty-one or 
at marriage, and directed that in case they or either of them should marry under 
twenty-one, their shares should be settled upon them and their children in the 
usual form. The grand-daughters married under twenty-one, and it was held 
that in both cases the income of the trust- funds was apportionable down to the 
date of the respective marriages, 

611. In determining the question whether a periodical payment is an 
income, regard must be had to the real nature of the cransaction. Where the 
principal advanced is repaid in the form of an annuity, the payments cannot be 
regarded as " income.” Soon the re-purchase of a railway company where the 
shareholders were paid a terminable annuity from the time when the gross amount 
became payable, which represented both the principal as well as the interest, the 
payments could not be regarded as an income.” But such a payment must be 
distinguished from that in which it is apparent on the face of the transaction 
that each instalment covered payment of a principal sum as well as interest, in 
which case only the sum representing interest would be treated as income. W 

An apportionment of interest upon a bond as accruing de die in dieviiB not 
prevented by the condition reserving it by equal half-yearly payments. 


iX) Pollock V. Pollock, L.R.. 18 Eq., 329; 
explaining Whitehead v. Whitehead, L.R., 16 
Eq., 628. 

(2) Hartley V, Allen, 27 L.J., Gb.,621 (a 
CR^e under 4 & 6 Will. IV. G 22). 

(8) Scholfield v. Red fern, 32 L.J., Gh., 627. 
(4) In re Cox's Trust, 9 Gb. D., 169 (163). 

(6) In re Qriffith : Carr v. Griffith, 12 Gh. 


D., 655. 

(6) In IQ Clarke: Barker w. Per owne, 18 Ch. 
D., 160 (164). 

(7) Clive V. Clive, L.R., 7 Cb., 433. 

(8) Scoble V. Secretary of State [1903] . I. 
K. B.. 494 (604; ; following Foley v. Fletcher^ 
3H. &N..769. 

(9) Banner v. Lowe, 13 Ves., 135. 
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612. Apportionment of Rent. — The apportioDmeofi bhat the seatioa 
confcemplafces, is ooe following fche transfer of the interest of the person entitled 
to receive the rent and not the transfer of the interest of the person hound 
to pay it. (0 The person liable fco pay the rent cannot then claim to apportion 
it as between his landlord and fche assignee. On the other hand, the assignee 
is entitled to recover from the lessee the entire arrear of rent falling due after 
the ‘date of assignment. But if the vendor has already taken fcfte rent in 
advance, the assignee is bound by the agreement made by his vendor. (3) 

On the division of a holding, apportionment .of rent may bo made by the 
court, If a tenant with fche consent of the landlord, where such consent is 
a pre-requisite to a valid transfer, sells a portion of his holding, the purchaser 
is entitled to regard the portion sold as his senarafce holding, and for which ha is 
liable to pay no more than a proportionate rent. (S) Royalties payable periodi- 
cally by a tenant are apuorfcionable. (^) In England land-tax, quit-rants, etc., 
are not apportionable as between tenant for life and the remainder-man. (7) 
And it is aporohended that land -revenue which is a paramount charge on the 
land cannot be apportioned. But where the tenant loses a portion of his 
holding through no fault of his own, he is manifestly entitled to a proportionate 
abatement of rent. So if a portion of a putni is acquired bv the Government 
tinder the provisions of the Land Acquisition Act, ^\\Qputmdfir is entitled to a 
proportionate abatement of rent at the hands of the zamindar and the ratio of 
which is determine i according to the following rule : “ As the gross rental of 
the whole putni is to the gross rent of the land proiDosed to be taken, so will 
the entire patni rent be to the particular portion of the rent bo be remitted. ” (^) 

613. The provisions of this section have been held to be inapplicable to 

a tenant governed by the Central Provinces Tenancy Act. (9) On the other 
hand, it has-been held in Madras that embodving as it does an equitable prin- 
ciple, its provisions may be resorted bo whereas a mibber of equity and good 
conscience a case for apuortionment is made out. Thus, where a person was 
entitled to receive rents pur autre vie, who died four days before the half-yearly 
instalment fell duo, and tiioreuoon the question arose whether the rent which 
had accrued due four days after the determination of the life pur autre vie was 
recoverable, it was held that as a matter of equity and good conscience the 
plaintiff was entitled to an apportionment of the rent due up to the date of the 
former's death, An apportionment of rent due in respect of several villages 

should nob be on the basis of the assets of the different villages at the time of 
the creation of the original tenure, but on the basis of the present assets of the 
different portions of the tenure which by division have passed into different 
hands, 

In apportioning compensation-money, awarded under the Land Acquisition 
Act, between the landlord and the tenure- holder, the court ought to proceed on 
the principle of ascertaining what the value of the interest of the landlord is on 


(1) Satye)tdra Nath v, Nilkantha, I. L. R., 
21 Oal.. 383 (386) ; followed in Mathewson v. 
Shyam Sunder, 1. L. R , 33 Oal., 786. 

(3) S. 109, post. 

(3) Ghooramun v. Mt. Patoo, 24 W. R., 68. 

(4) Obiter in Piare v. Qopal, 16 C.P.L.R., 
following Janki v. Balmukhund, 14 C. P. L. 
R., 107. 

(6) Piare v. Gopal, 15 0. P. L. R., 37. 

^6) Llewellyn v. Rous, L.R., 2 Eq., 


(7) Sutton V. Chaplain, 10 V<*s., 66. 

(8) Burdwan Rij Case (1860), S. D. A., 
336 ; followed in Bhohani v. Land Acquisition 
D C. of Bogra, 7 C. W. N.. 130 

(9) Janki v. Bayabai, 16 C. P. L. R., 55. 

(10) Lakshminaranappa v. Melothraman. I, 
Tj. R., 26 Mad., 540 (Per Subramania, J., 
Davies, J., disseniiente) , 

(11) HariKishunv. Tilukdharit 7 O.W.N., 
453. 
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the one hand, and that of the tenant on the other, and to divide the sum awarded 
between them in accordance with these values. Where the rent is fixed in perpe- 
tuity, the landlord is not entitled to more than the capitalized value of his rent. (1) 

614. Contribution. — Contribution as a branch of the law of apportion- 
ment has been partially dealt with in the Act in section 95 and more particularly 
in the Contract Act. (2) 

37. When, in consequence of a transfer, property is divided 
and held in several shares, and thereupon the- 
of *’*bencflt of benefit of any obligation relating to the property 

obligation on ^ wholc passes from one to several owners of 

* ' the property, the corresponding duty shall, in 

the absence of a contract to the contrary amongst the owners, be 
performed in favour of each of such owners in proportion to the 
value of his share in the property, provided that the duty can 
be severed and that the severance does not substantially increase 
the burden of the obligation ; but if the duty cannot be severed, 
or if the severance would substantially increase the burden of the 
obligation, the duty shall be performed for the benefit of such 
one of the several owners as they shall jointly designate for that 
purpose : 

Provided that no person on whom the burden of the obliga- 
tion lies shall be answerable for failure to discharge it in the 
manner provided by this section, unless and until he has had 
reasonable notice of the severance. 

Nothing in this section applies to leases for agricultural pur- 
poses unless and until the Jjocal Government by notification in 
the official Gazette so directs. 

Illustrations, 

{a) A sells to B, C aod D a house situate in a village and leased to E at an annual rent 
of Rs. J30 and delivery of one fat sboop, Shaving provided half the purchase-money and C and 
i) one-quarter each. E, having notice of this, must pay Rs. 15 to Z?, Rs. 7| to C, and 
Rs. 7i 10 />, and must deliver the sheep according to the joint direction of B. C, and D. 

(6) In the same case, each house in the village being bound to provide ten days’ 
labour each year on a dyke to prevent inundation, had agreed as a term of his lease 
to perform this woik for A, R, C, and D severally required E to perform the ten days’ 
work due on account of the house of each. E is not bound to do more than ten days’ work 
in all, according to such directions, as 7>, C and D, may join in giving. 

616. Analogous Law. — This section is similar to section 30 of the 
Indian Easement Act, which provides as follows: — 

30. Where a dominant heritage is divided between two or more persons, the easement be- 
comes annexed to each of the shares, but not so as to increase substan- 
PaptUion of do- tially the burden on the servient heritage: provided that such annexation 
minant heritage. is consistent with the terms of the instrument, decree or revenue pro- 
ceeding (if any) under which the division was made, and, in case of 
prescriptive rights, with the user during the prescriptive period. 


(1) Dinendra Narain v. Tiiuram^ I. L. R., 
80 Cal., 801. 


(2) Ss. 43, 69, 264 (2). 

(3) Act V of 1882. 




382 


TRANSFER OP PROPERTY. 


[a. 87 


Illustrations* 

(a) A house to which a right of way by particular path is annexed is divided into two 
parts, one of which is granted to A, the other to B. Each is entitled, in respect of his part, to 
a right of way by the same path. 

(b) A bouse to which is annexed the right of drawing water from a well, to the extent 
of fifty buckets a day is divided into two distinct heritages, one of which is granted to A, the 
oihor to B. A and B are each entitled in respect of his heritage, to draw from the well fifty 
buckets a day; but the amount by both must not exceed fifty buckets a day. 

(c) A, having in respect of bis house an easement of light, divides the house into three 
distinct heritages. Each of these continues to have the right to have its window un- 
obstructed. 

The provisions of the section have been, however, adapted from the corres- 
ponding provisions of the English Conveyancing Act — 

"12, (1) Notwithstanding the severance by conveyance, surrender, or otherwise, of the 

reversionary estate in any land comprised in a lease, and notwithstanding the avoidance or 
cessor in any other manner of the term granted by a lease as to part only of the land comprised 
therein, every condition or right or re entry and every other condition, contained in the lease, 
shall be apportioned and shall remain annexed to the several parts of the reversionary estate 
as severed, and shall be in force with respect to the term, whereon each several part is rever- 
sionary, or the term in any land which has not been surrendered, or as to which the term has 
not been avoided or has not otherwise ceased, in like manner as if the land comprised in each 
several part, or the land as to which the term remains subsisting as the case may be, had alone 
originally been comprised in the lease.'* 

The exemption of agricultural leases, from the operation of this section, was 
made on the recommendation of the Select Committee who thought that this 
section might possibly cause hardshin to agriculturists who were the least able 
to help themselves, <2) The section being ioaoplicable to agricultural tenancies, 
payment of the rent to one of the several co-sharers discharges the tenant, (3) 
unless the tenant had agreed to a different arrangement. W In the case of a 
grant made fo several persons on a single rent as in Agraharams Dharmasanam 
villages, it would appear that this section has no application. 

This clause should be road in conjunction with sections 50 and 109 post 
where a similar provision is inserted in the interests of the tenants. 


616. This section considerably modifies the pre-existing law on the sub- 
PreviouBlaw under which a tenant was liable to pay his rent only to 

all the owners jointly, 1 ^) except where he had once agreed 
to the apportionment of rent, in which case he was then held bound by it. W 
Formerly apportionment could only be effected by mutual consent, or by a suit 
in which all the co- sharers had to join. Under the present section, however, 
only a notice is sufficient. 


(1) 44 & 45 Viet.., 0 41. 8 1-2. As to the 
previous law see Baynton v. Morgan, 22 Q.B. 
D., 74. 

(2) Alimudiin v. Hira Lai, I. L. R.. 23 
Cal., 87 (101). P.B. 

(3) Pe^gn^h Lalw. Akhowri, T. L. R., 19 
Gal., 735 ; Premchand v. M)k^hoda, I.L.R. 
14 Gal., 201; Pratap Singh v, Umrao- 110. 
P. L. R . 1. 

(4) Jadoo V. Kadnmhinee, 1. Li. R. 7 Cal., 
150 ; Rntneesur v. Burrish Chunier, I, L. R. 
11 Gal. 221; Sri Raja Simbadri v. PraiUpati, 
I. L. R. 29 Mad. 29 (35, 36). 


(51 Zemindar of Ramnad v. Ramamany, I 
L. R..2Mad.. 234 (339). 

(6) Inhwar Chunder v. Ram Krishna, I. L. 
B . 5 Gil., 902, P, B., following Sreenath v. 
Mihesh Chunier, I. 0. L. R., 453. Ooni 
Mohamad v. Noran, I.L R., 4 Oil., 96, F.B. 

(7) Lootfulhuck v. Oopee Chunier, I. L. 
R., 6 0al., 941. 

(8) Jshwar Chunder v. Ram Krishna, I. L. 
R., 5 Cal., 902 P. B., Bhyrnh Mundul v. 
Qnqaram, 12 B. L. R., 290 ; 17 W. R., 408 ; 
Kally Churn v. Solano, 24 W.R , 267; Jadu- 
das V. Sutherland, 1. L. R., 4 Oa)., 656. 
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617. Principle. — This section is enacted on the equitable principle, that 

the increment follows the principle, (1) and that therefore in the case of joint 
property each oo*owner is entitled to the profits accruing from his respective 
share, provided that he gives notice of his share to the person held liable. But this, 
of course, does not mean that the completion of his title is in any way depend- 
ent upon notice, or that it is postponed till notice has been given either by the 
assignor or assignee. The notice here mentioned may he given either hy the 

assignor or assignee A similar provision as to notice on transfer of debts is 
also made by section 130. 

618. Me anin g of Words. — “ The benefit of any obligation passes from 
one to several owners of the property," The section then has no application to 
where apportionment may be desired in the interest of the tenants. 

619. Apportionment of Obligation. — Before the question of 
apportionment arises, the first thing to enquire is, whether the duty, if 
eontinued to be performed, for the benefit of each of the divided shares, 
would increase the burden of obligation. If the burden will not be thereby 
increased, then apart from the section the duty will become annexed to each of 
the shares and will have to be performed for their benefit irrespective of their 
number, As an instance of such a duty may be mentioned the right of 
way to, or from a place, or a right to light and air, which all shares are, on 
partition, entitled to have and enjoy. (5) It cannot be said that such obligations 
do not increase the burden, but law takes heed of only a substantial increase. 
If a large property to which a right of way is appurtenant is divided between 
many persons, the right of way could not be extended to all the new comers 
without imposing a greatly increased burden on the servient tenement. And 
even where a right of way is claimed, it is a question which has to be decided, 
with reference to the facts of each case, whether the new burden' imnosed is 
of a nature which may convenientlv be thrown on the property. (6) The 
right of common and turbary, whether appendant or appurtenant, usually 
passes with a parcel of the entire estate to the enjoyment of which the com- 
mon was originally attached, 1*^) In such a case the right is however supported 
in spite of the inoreasel burden in the interest of the commonwealth, otherwise 
common would have been extinguished all over the country by the alienation 
of land. But the right does not extend beyond the necessary and reason- 
able enjoyment of the naroel. But a right which is appurtenant to the 
entire property, cannot be re-anportiooed to any particular parcel of land 
unless an intention to that effect can be inferred from the nature of the 
grant, or from the surrounding circumstances. 

620. Right of Way. — A right annexe! to a dwelling-house, or to a 
pew in a church, may be aoportioned, each sharer having on a partition, a 
right to use it W. *‘Where the grant," said Jessel, M. R., is in resoeot of the 
lands and not in respect of the person, it is severed when the lands are severed. 


(1) Soorjeemoney v. Dennhnjido, Mullick, 
6M. T. A. at p. 554; General Clauses Act, 
(1897), 3 (25). 

(2) Peary Lai v. Madhoji, 17 G.L.J., 372 
(376). 

(3) Ib. p. 377. 

(4) S. 30, Indian Easements Act (V of 
1882). 

(6) Ib. See ill. (a) d (c). 


(6) CodiinQ v. Johnson, 8 L. J. K B.. 68 ; 
Bower V. Hill, 2 Bing., N.S., 339; The Unit- 
ed Land Co, v. The Great Eastern Baiftoay 
Co.. L R. 17 Eq. 159. O. A. L. R.. 10 Oh., 
686 ; Newconun v. CouUon, 5 Ch. D., 133. 

(7) Sackeverell v. Porter. W. Jones, 896, 
Wvat Wild’s Case, 8 Ref., 78 6; Baring Va 
Abingdon [1902]. 2 Ch.. 374 <295). 

(8) Harris v. Drewe^ 2 B. & Ad.. 164. 
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that is, it goes with every pare of the severed lands. On principle, this is clear. 
It never could have been contemplated in the case of an award like this that 
the property was never to bo divided, nor is it to be contended that if a man 
died and left two or three daughters co-heiresses, and they partitioned the estate, 
the right of way was lost, and their allotments for ever deprived of access to 
the* highway ” Thus where the plaintiff claimed a right of way across a 
water-corn se as being the occupier of a portion of the property in respect of 
which the right had been acquired, and it appeared that the right had been 
acquired by the owner of an adjoining inn and yard by user raising the pre- 
sumption of a grant ; but that there had been no user of this way for at least 

sixteen years, it was held that the user was no more than personal “ referable 
to the King’s Head fnn and yard, to those premises only” and that it could not 
be extended to any one not being the owner or occupier of the Inn. Any other 
view would bo unreasonable to the grantor who may have granted the right to 
the occupier of the Inn, from his knowledge of the degree of user which would 
follow from the grant when so limited. 1^) “ Where a right of way is claimed 

by user,” observed Mellish, L. J , “ then no doubt, according to the authorities 
the purpose for which the way may be used, is limited by the user ; for we must 
judge from the way in which it has been used what the purposes were for which 
the party claiming has gained the right. But when a right of way is created 

by grant, or by an Act of Parliament, then it must depend on the proper 

construction of the grant, or Act of Parliament, whether the right of way is 
to be used for all purposes or for only limited purposes.’' 0) 


621. Formerly, a sale of a share in a tenure let out to a tenant in its 
entirety, did not of itself necessarily effect a severance of the 
^AppoK^onment 0 ^ apportionment of the rent, but >he purchaser 

after the Act* was, of course, entitled to* partition. If he took no steps 

for the purpose, then the tenant was justified in paying 
the entire rent to all the parties jointly entitled to it. But if a purchaser 
desired to effect a severance of the tenure and an apportionment of the rent, he 
was required to give the tenant due notice to that effect, and then if the parties 
could not agree to an apportionment the purchaser could enforce it by suit, 
impleading all the other co-sharers as parties to the suit. Now, under the 
section, a mere notice of the severance is enough to place the tenant under an 
obligation to pay an apportioned rent, and it would seem that it is no longer 
necessary for the transferee) to make arrangements with the tenant, or to sue 
for his share of the rent. But if he is driven to a suit, it is still necessary to 
implead the other co-sharers as parties to the suitf^) making recalcitrant co- 
sharers defendants, if they refuse to join as plaintiffs. A co-sharer may, how- 


(1) Newcomen v. Coulson, 5 Ch. D., 133 
(141). 

(2) Bower V, Hill, 2 Bing. fN.9.), 339(342). 

(3) United Land Co,, v. Great Eastern Ra%l- 
WCLy, L. K., 10 Ch., 686 (590). 

(4) Ishwar Chundtr v. Bam Krishna, I. L. 
R., 6 Cal., 902, F. B. ; foliwing Sreenath v. 
Mohesh Chunder, 1 C. L. R., 453 ; Ounqa- 
narain V, Sieenaih, 1. L. R., 5 Cal., 915; 
followed in Lootfulhuck v. Onpal Chunder, 
ib,, 941 (946) ; Far am v. Achal, I. L. R.. 4 
All., 289 ; Bitabee v. Khooshal, 3 N. W. P., 
Hk C. R., 221 ; Mookta v. Oomabutty, 14 W. 
B., 81 ; Sudaburt v. Lootf Alt, 14 W. E., 339; 


Alum V. Ashad AH. 16 W. R., 138 ; Euttu- 
shell V. Vallotit, T. L. R., 3 Mad., 234 ; Oo- 
bind V. Bam Coomar, 24 W. R., 393. 

[5) Frem Chand v. Mokshoda, I. L. R., 14 
Cal., 201 ; Indromonee v. Suroop, 15 W. R., 
395 ; Ilurishote v. Joogul Ktshore, 16 W. R., 
281 ; Nanoo v. Jhoomuck, 18 W. R., 376 ; 
Balkrishna v. Moro Krishna, I. L. R.. 21 
Bom., 154 ; Vilttilinga v. Vilttilinga, L L. 
R., 15 Mad., 111. 

(6) Kutlusheriv, Vatlotit, I. L. B., 3 Mad., 
234 ; issesswar v. Brojo Kant, 1 0. W. N,, 
221 ; Dwarkanath v. Tara, I. L. R., 17 Oal., 
160 ; Jibanti v. Qokool I. L. E., 19 Oal., 760. 
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ever, alone sue if the other oo-sharors are unwilling to join as plaintiffs. W 
But the ease is of course different when a tenant has taken a lease from one of 
several joint landlords in respect of his own share of the holding. (3) But apart 
from an agreement express or necessarily implied to pay rent separately, there 
was formerly no such obligation on the part of the tenant. (^) 

622. Exceptions. — The section has of course no application to cases 
where the obligations and covenants do not pass with che property on division, 
nor does it apply to involuntary transfers, or to cases where third parties be- 
come owners of different porcions of the property by purchase, as where a 
zemindar grants a portion, or macjanam of his estate to another, which in turn 
passes to third parties who acquire different portions of it by purohase.f^) 
On a similar principle, the indivisible character of a mortgage is not lost by 
the disruption of the mortgagee’s interest into several shares. (®) So on the 
death of the creditor his numerous heirs are only jointly entitled to enforce the 
right which the deceased creditor, if alive, could have singly enforced. W In 
this respect both the English and Indian law depart from the rule of the Civil 
law under which the death of any party to the contract, whether creditor or 
debtor, split the right and the correlative obligation into several so that each 
one of the heirs of the creditor or the debtor was as of right entitled to appor- 
tionment, In this view of the law as many actions would become necessary 
as there are claimants, for, persons having distinct causes of action cannot sue 
jointly.!®) 

V 

623. The English kw on the subject has been thus stated by Tindal, C.J.: 
“ The authorities all agree that whatever be the number of parceners, they all 
constitute one heir. They are connected together, by unity of interest and 
unity of title and one of them cannot distrain without joining the others in the 
avowry. If they cannot distrain separately, how can they separately claim a 
portion of tfie rent from a person who has received it, in the character of a 
trustee ? It would be a great hardship on him to be exposed to three actions 
instead of one. But it might happen that it might have received authority from 
the other parceners. Inasmuch, therefore, as there has been no division of 
these rents, nor any agreement by the defendant to hold one-third of them 
separately for the plaintiff, he has no right separately to sue the defendant.” 


(1) Pyaiiw. Kciarnath, I, L. R., 26 U»l., 
409 ; Pyari Mohun v. Nobiii Chunder, o C. 
W, N., 271 ; Soshee v. Giris Chandra^ 1C., 
W. N„ 659. 

(2) Behary v. Bhut Nath, 3 C. W. N., 211; 
XJmrit V. Hyder AH (1864), W, R., 63 ; Mo- 
hammad V. Mughy, I W. R., 263 ; Btdaye- 
tollah V. Inderjeet, 2 N. W. i’.. H. C. R., 282; 
distinguished in Jankee v. Mahomed, 1 N.W. 
P.H.C.R., IG. 

(3) Oanga v- Saroda, 12 W.R.. 30; Ralchal 
Chunder v. Mahtab Khan, 25 W. R., 221 ; 
brijokishore v. Oomasunduree, 23 VV.R., 37 ; 
JBhykuntw. Shushes Mohun, 22 W.R., 526 ; 
Haradhan v. Ravi Newaz, 17 W. R., 414 ; 
Sree Misser v. Crowdy^ 15 W. R., 243 ; Ntis- 
surut V. Abdool, 11 W. R., 373; Ramjoy\. 
Nagur Oases, 5 W- R.f68. 

(i) Zaminder of Ramnad\. Ramamany, I. 
li. R., 2 Mad., 234. 

G. TP— 49 


(5) bee 6s. 60 & 67 and Comm. 

(6) Kanahiya Lai v. C hander, I. L. R., 7 
All., 313 (324). F. B, ; followed in Ahinsa 
Bibi V. Abdul Khader, I. L. R. , 25 Mad., 26 
(33). 

(7) J*othier on " Obligations,” Vol. I, Pt. 
II. Oh. IV. Sec. 2, Art. 2 

(8) Smurthwaite Harinay [1894], A.C., 
494; distinguishing Booth v. Briscoe, 2 Q B. 
D.,4n6 ; Oort v. Rowney, 17 Q. B. D., 625; 
Ahinsa Bibi v. Abdul Kader, I. L. B,, 25 
Mad., 26(33). 

(9) Decharms v. Horwood, 10 Bing., 526 
(529). The same rule prevails in America 

If a covenant of general warranty be broken 
by the eviction of heirs of the covenantee they 
must jointly sue the covenantor. He is not 
liable to as many suits as there are heirs of 
his grantee.” Freeman on ” Co-tonanoy and 
Partition ” (2nd Ed.), §§ 336, 427. « 
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B. — Transfer of Immoveable Property. 

38 . Where any person, authorized only under circumstan- 
ces in their nature variable to dispose of immove- 
able property, transfers such property for con- 
sideration, alleging the existence of such circum- 
stances, they shall, as between the transferee 
on the one part and the transferror and other 
persons (if any) affected by the transfer on the other part, be 
deemed to have existed, if the transferee, after using reasonable 
care to ascertain the existence of such circumstances has acted in 
good faith. 


Transfer by 
person aathorized 
only under certain 
circumstapees to 
transfer. 


Illustration. 

Af a Hindu widow, whose husband has left collateral heirs, alleging that the property 
held by her as such is insullicient for her maintenance^, agrees, f )r purpose neither religious 
♦nor charitable! to sell a field, part of such property to B, B satisfies himself by reasonable 
enquiry that the income of the property is insuffi3ien!i for .4’s miintenance and that the sale 
of the field is necessary and, acting in good faith, buys the fiild from A As between B on 
the one part and A and the collateral heirs on the other part, a necessity for the sale shall 
be deemed to have existed. 

624. .Analogous Xia^w. — This section is subatiantally a statement of 
the principle deducible from the cases decided with reference to Hindu law, (1) 
but the section pre-supposee anl^actual transfer and has no application where the 
transaction is still inchoate. (2) Himilary a bona fide transferee for valuable 
consideration of trust- property is under the same circumstances protected by 
the Indian Trusts Acts, Another phase of the same question is presented 
by section 41, post. 

The second chapter of this Act has been divided into two sections, viz., (A) 
and (B). Section (A) contains 33 sections (from 5 to 37) and section (B) 16 sec- 
tions (from 38 to 53). Part (A) applies to both kinds of property, moveable and im- 
moveable. but this part is exclusively confined to immoveable property. Although 
Chapter II has not been made applicable to Hindus, the section would naturally 
apply to them inasmuch as it enunciates a rule founded on Hindu law. Both 
the law and the language of the section is in harmony with the English cases, 
which throw round innocent purchasers a similar protection. (4) The mistake 
or ignorance of any of the narties to a conveyance of their rights in the estate 
will not turn to the prejudice of a bona fide purchaser for a valuable considera- 
tion. (5) And where a man, being already married, performed the marriage- 
ceremony with another, and then joined with her as his wife in assigning her 
property to a purchaser — although she was deceived — the assignment to the 


(1) Hunooman Persaud v. Mt. Babooee, 6 
M.LA., 393 ; Jugmohandas v. Pallonjee, 1. 
L.R., 22 Bom. 1 (10); Jamsetji N. Tata 
Kashinath, l.L.B , 26 Bom.. 326 (336). 

(2) Jamsetji N. Tata v. Kashinath, I. L. 
B., 26 Bom., 326 (336). The rule is subjeot 
to the same restriction in England : Societe 
Generate de Paris v. Walker, 11 App. Cas., 
20 (28) ; explained per Stirling. J., in Roots 
V. Williamson, 38 Oh. D., 485 (493); Powell 
V. London and Provincial Bank [1893], 2 
Ch^555. 


(3) 8. 64. Act II of 1882. 

(4) Burgh v. Wolf, Tot., 226; Smith v. Rose- 
well, ib., 224 ; Abdy v. Loveday, Finch. 250 ; 
Stanhope v. Earl Varneyt 2 Eden.. 81 ; Pil- 
cher V. Bawhns, L.R., 11 Eq., 63 O.A., 7 
Ch., 259; Mumford v. Stohwasser, L.B., 18 
Eq., 566 ; Sharpe v. Foy, L.B., 4 Ch., 36 ; 
Butler’s note to Co. Litt. 2906, note 1, a 
13 Story’s Eq. Jur. (2nd Ed.)., p. 102, S» 
1602. Sud. V. & P. (14th Ed.), p. 741. 

(5) Malden v. Menill, 2 Atk., 8. 
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purchaser was suuported. (l) The rule enacted in the section has long been 
recoguized in India, and is now authoritatively enunciated in view of the 
frequent agitation of this question in connection with the right of a Hindu 
widow to maintenance. The section is clearly apjjlicable and has been applied 
to Hindus and Mabomedans in cases arising both before and since the pas- 
sing of the Act. 


626. Principle. — It is a recognized maxim of equity, that where the 
rights are equal, the condition of the party in actual possession shall prevail. 

If, for example, the defendant has a claim to the passive protection of a court, 
and his claim is equal to that which the plaintiff sets up, the court will 
refuse to assist the plaintiff against the detendant. Thus where the trustee of 
a sum of stock for T, in pursuance of an order of the court made in a suit in- 
stituted by his cestui que trust, T, transferred what purported to be Ts trust 
funds into court, and the funds were thereafter treated as belong to Ts estate, 
and the legal estate therefore vested in the Accountant-General for the purpose 
of Ts trust, and it afterwards appeared that the trustee had provided himself 
with the means of paying Ts fund into court by fraudulently misappropriating^ 
funds which he held in trust for another cestui que trust, B. The question 
arose whether B had a right to follow the money into court as against Ts 
estate, but the court laid down that B had no such right, since B*s right or 
equity to follow the money was no greater than Ts right to retain it, and the 
circumstance of the legal estate being held for T was sufficient to create a pre- 
ference in favour of Tas against jB.( 5) But in order to confer protection in such 
a case, the legal title must be absolutely complete and not merely inchoate. ‘*It 
would be plainly inequitable/’ says Story, “that a party who has, bona fide, paid 
his money upon the faith of a good title, should be defeated by any creditor of 
the original grantor, who has no superior equity, since it would be impossible 
for him to guard himself against such latent frauds. The policy of the law, 
therefore, which favours the security of titles, as conducive to the public good, 
would be subverted, if a creditor, having no lien upon the property, should yet 
bo permitted to avail himself of the priority of his debt, or defeat such a bona fide 
purchaser. The same principle will be found running through several subse- 
quent sections making provision for the protection of bona fide transferees for 
valuable consideration without notice. The section is intended to protect such 
a purchaser. If be acts in good faith, and after making reasonable inquiry, 
acquires property from a person having only limited interest therein, he cannot 
be subsequently ousted at the instance of the rightful owner. 

If, therefore, the alienee from a Hindu widow makes bona fide inquiries 
of the existence of legal necessity, although he mav be in fact mistaken, 


(1) Siurge v. Stirr, 2 My. & K., 195. 

(2) Lakshnian v. Satyahahmabai, I. D. R. 
2 Bom., 494 ; Matvgala Debi v. Dmanath, 4 
B. L. R. (O.C.), 72 ; following Prankoonwar 
V. Davkoonwar, 1 Bom., 404; Srimati Bhaga- 
bati V. KanaiLal, 8 B. L. R.. 225 ; Gauri v. 
Chandramani, I. L. R.. I All., 262; Souda- 
minee v. Jogeshchandra, I. L. R.. 2 Cal., 262 ; 
Baijan v. Brij Bhookun, I. L R,, 21 Cal., 
133 P. C. A fraudulent alienation for the 
purpose of defeating her olaims will not be 
supported. Per Sir J. Turner, V.C., in Tidd 
V. Lister, 10 Hate, 140 ; followed Per West, 
J., in Lakshmanv. Satyabhamabi, I. L. R., 
2 Bom., 494 (511). 

(3) 8hri Beharilalji v. BaiRejbiii, I. L. R. 


23 Bom., 342 ; Ram Kunioar v. Ram Dai, I. 
L. R.. 22 All, 326; Soorja Koer v. Nath 
Buksh, I. L. R.. 11 Cal., 102; Ramanadhan 
V. Rangammal, I. L. R., 12 Mad., 260, F. B. 

(4) In oequali fiere melior eat oonditio 
poaaidentis.” 

(6) Thorndike v. Hunt, 3 De G. & J.. 563 ; 
Newman v. Newman, 28 Oh. D., 674 ; Taylor 
V. Blakelock, 32 Gh. D.,560; London and 
County Bank v. Goddard [1897] , 1 Oh., 642. 

(6) Soeiete Generale de Paris v. Walker, 11 
App. Gas., 20 (28) ; explained per Stirling, J, 
in Roots V. Williamson, 38 Ch. D., 485 (498) ; 
Powell V. London and Provincial Bank 
[1893], 2Gh., 555. 

(7) Eq. Jui. (2Dd Ed.), p. 246 § 381. ^ 



TRANSFER OF PROPERTY. 


388 


[8. 38. 


he will be protected by this section. He has not to see to the application of the 
money. 

626. The rule enacted in the section does not depend upon any peculiarity 
of Hindu or other laws, but is in substance tbe reproduction of the equitable 
rule which has long since been settled in England, and according to which in 
the absence of collusion, or fraud, or any action for administration pending, (2) 
the purchaser is not bound to see to the application of the purchase-money. 

So where real estate is devised to trusteesupon trust to sell for payment of debts, 
generally, the purchaser is not boiind to see that the money is rightly applied. 
The same rule applies where real estate is not devised to be sold for the payment 
of debts, but is only charged with such payment.l^l But as Lord St. Leonards 
observed — “people who deal with trustees raising money at a considerable dist- 
ance of time, and without an apparent reason for so doing, must be consider- 
ed as under some obligation to inquire and to look fairly at what they are 
about. ”(S) But the mere absence of statement of the purpose for which the 
money obtained by the transfer was required will not make the transferee liable 
*on the ground of the presumed knowledge that the loan was not required for a 
necessary purpose.'^) In England a presumption is made after lapse of twenty 
years that the debt has been paid off, 1*^) and it is therefore the duty of the 
transferee to enquire not only abou4; the existence and necessity of tbe debt but 
also of the time of its creation. (^1 

627. Meaning of Words. ''Authorized only under circumstances 

variable"' includes such circumstances as constitute legal necessity, and which 
vary according to the status of the person and the other surrounding circum- 
stances. The karta of a Mitakshara family, a trustee, executor, a mortgagee 
or other person having a limited power of sale might fill the character of a person 
“authorized to dispose of property under circumstances in their nature vari- 
able.”<9) "AUeqtng the existence of such circumstances” The transferrer must 
have alleged the justifying circumstances into which the transferee must h?-ve 
made inquiry. "After using reasonable care .... ho.s acted in good faith “A 
thing shall be deemed to be done in good faith where it is in fact done honestly, 
whether it is done negligently or not ”(^0). Tbe question, what is a 
“ reasonable care ” w^hich the transferee is enjoined to use in prosecuting 
his inquiry is a question of fact dependent upon many circumstances. But it 
is certain that in a given situation the transferee must at least have used such 
precaution and diligence, as may be expected from a prudent man of the 
average intelligence. ^ 

628. What Transfers protected.— The subject of persons who are 
authorized to transfer property only under limited circumstances has been so 


(1) Hunooman Persaud v. Mt. Babooee, 
6M.I.A.,393; Udat Chmider v. Ashutosh, 
I. L. R. 521 Cal., 190. For Knglisb law 
which IS similar see Elliott v. Merryman, 
llaro. Ch., 78. 

(2) Lewm ou Trusts, 506. 

(3) Elliot V. Merryman, lUrn., Ch., 78. 

(4) Ibid ; cf. now Conveyancing and Law 
of Property Act, 1681 (44 & 45 Vict., C. 41), 

B. 36 ; Settled Land Act, 1882 (45 & 46 Vict., 

C. 38), S. 40; Cookes Cookes, '6^ Ch. D., 
498; Pyne v. Phillips [1895], W. N. 8. 
S. 36 of the CoDv. Act, 1881, has been 
repealed by the Tru.siee Act, 1893 (66 & 57 
Viot., C. 53), but it has virtually re-enacted 


the same law. 

(5) Strongkill v. Austey, 13 Ch. D., 141. 

(6) Corser v. Cartwright, L.R., 7 H L., 
731 ; West of England District Bank v. 
M'urch, 23 Ch. D., 138. 

(7) Per Jessel, M.R., in In re Tanqueray 
V. Willaume, 20 Ch. D., 480; Sutton v. 
Sutton, 22 Ch. D., 511 ; Fearnside v. Flint. 
%b„ 679. 

(8) Per Jessel, M.R , in In re Tanqueray 
V. Willaume, 20 Ch. D., 480. 

(9) Steph. Comm., p. 55. 

(10) S. 3 (20), General Clauses Act (X of 
1897). 
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fully discussed before, that it is only necessary here to invite reference to that 
discussion (§ § 303 — 329). A Hindu widow, a Hindu son or a manager, a trustee, 
executor or any limited owner, all are equally subject to the rale stated in the 
section. Transfers of all kinds whether by way of sale, mortgage or lease fall 
equally within its soope.(i) But the section being applicable to completed trans* 
fers does not extend to inchoate transactions, and which would, therefore, have 
to be distinguished from them. It has been held that a title by transfer is to be 
deemed inchoate only until all necessary conditions have been fulfilled to give the 
transferee, as between himself and the transferrer, a present, absolute, and uncon 
ditional right to have the transfer regi stored. But a still narrower view has 
been taken in a case in which it has been held that a transfer is not complete 
until everything has been done which is necessary to put the transferee into the 
position of the transferrer. (3) For example, where the registration of the con- 
veyance, or its delivery is requisite to complete the title, the transfer is not 
complete without registration or delivery . A transfer, unless it has 
complied with all the solemnities of law, would be incomplete for the 
purposes of the section although it may have so far advanced as to entitle the 
parties to obtain specific performance. For example, if A, & person autho- 
rized only under variable circumstances to sell property, agrees to sell it * 
to B who enters into the contract bona fide and for valuable consideration 
which he pays to A, and the latter executes a conveyance, but which, however, 
remains to be registered. In the meantime, B ascertained that A has no power 
to sell, what is he then to do It would appear that under such circumstances 
although he may compel A to register his conveyance, he has to thank bis 
own folly if he is worsted in the competition for priority, for the section will not 
help him. (5) 

629. Again, the section will not apply, if the transferrer does not allege 
the existence of justifying circumstances, but the parties act in ignorance. The 
transferee is only protected when he has been imposed upon by misleading 
averments, the falsity of which could not be ascertained from reasonable en- 
quiries, nay, which his inquiry tended to establish. Once, however, he has 
inquired and has ascertained that the allegations of the transferrer as to the 
necessity of the proposed transfer are substantially true, he obtains the protec- 
tion of the section, and any defect in the transferrer’s powers or title does not 
vitiate the transfer, and neither the transferrer, nor his representatives or assigns 
can thereafter question it on those grounds, — not that they cannot question it 
on any other grounds. 

Againifthe rule pre-supposes at least some right to transfer in the transferrer. 
It has then no application to a mere benamidar, whose case is, however, 
provided for by a similar rule enacted in section 41. 

630. Burden of Proof. — No transferee of immoveable property can 
safely take a transfer of such property without enquiring into the title of the 
person who is his proposed transferrer. If the latter’s title is absolute, then the 
question of enquiry becomes immaterial. But if it was dependent upon 
variable circumstances, then the transferee must justify his transfer, and since 


(1) Jugmohandas v. Pallonjee, I- L. R*. 
22 Bom.. 1 (10). 

(2) Rooh V. Williamaon, 38 Ch. D., 486 
(493) ; explaining Societe, General de Paris 
V. ^^alkert 11 App. Cas., 20 (28). 

(8) Nanney v. Morgan^ 37 Ch. D., 346 
063). 

(4) Bibblewhite v. McMorinet 6 M. & 


W., 200 ; Tayler v. G, I. P. Ry, Co„ 28 L, 
J., Ch. 285 ; Swan v. North British Austra* 
lasian Co., 7 H & N., 603 ; Societe Gefieral 
de Paris v. Walker, 11 App. Cap., 20 (28). 

(6) Societe General de Paris v. Walker, 11 
App. Cas., 20 (28) ; following Shropshire 
Union Co, v. Reg., L. R», 7 H. L. 509. 
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the duty of making an inquiry is primarily cast by the law upon the transferee, it 
is for the latter to allege and prove the circumstances justifying his alienation. (U 
But while this is ordinarily so, the question is not one capable of a general 
and indexible answer, since the presumption proper to be made will vary with 
circumstances and must be regulated by and be dependent on them. '' Thus, 
where the mortgagee himself, with whom the transaction took place, is setting up 
a charge in bis favour made by one whose title to alienate he necessarily knew to 
be limited and qualified, he may be reasonably expected to allege and prove facts 
presumably better known to him than to the infant heir, namely, those facts 
which embody the representations made to him of the alleged needs of the es- 
tate and the motives influencing his immediate loan.” (3) On the other hand, 
the case may be different where the transaction has become old or the property 
has passed out of the hands of the transferee. The courts moreover re- 
cognize the distinction between alienations by conveyance, and those made 
under process of execution : “ The court set aside the sales by conveyance be- 
cause no justifying necessity for them had been established, and it did this, 
although the considerations for the sales were in some instances money raised 
in order to satisfy either judgment or bond debts. On the other hand, it dis* 
missed the suit so far as it sought to recover property which had been sold 
under decrees of court on the ground that the son was under an obligation to 
pay the debts of the father, if not contracted for immoral purposes and that he 
had failed in this case to prove as against the purchasers under the decrees that 
they were so contracted. (4) 

631. So the nature of the debt and the extent of the power possessed by 
t f t d transferrer would in a great measure determine the onus. 

termlne onu8.^ ^ Where, for example, joint ancestral property has passed 
out of a joint family, either under a conveyance executed by 
a father in consideration of an antecedent debt, or in order to raise money 
to pay off an antecedent debt, or under a sale in execution of a decree 
for the father’s debt, his sons, by reason of their duty to pay their father’s 
debts, cannot recover that property, unless they show that the debts were 
contracted for immoral purposes, and that the purchasers had notice that they 
were so contracted. And purchasers at an execution-sale, being strangers to the 
suit, if they have not notice that the debts were so contracted are not bound to 
make inquiry beyond what appears on the face of the proceedings, So in a 
later case the same tribunal laid down : “ ft appears therefore from the decisions 
that in a case like the present, where sons claim against a purchaser of an 
ancestral estate, under an execution against their father upon a^debt con- 
tracted by him, it is necessary for the sons to prove that the debt was contract- 
ed for an immoral purpose, and it is not necessary for the creditors to show that 
there was a proper inquiry • ot to prove that the money was borrowed in a case of 
necessity. ”f6) Even in the mortgagee’s suit for foreclosure against the father, it 
lies upon the sons to prove their non-liability to the debt, and which may be shown 

(1) Jannuk v. I tabu Ragliunandan (1861), (4) Suraj Bunsi Ever v. Sheo Prasad^ 

1 S. D. A., 213 ; Ravian ChBtti v. Po son I, L. R., 5 Cal., 148 (169, 170), P C. 

(1909) 6 L.B.R. 125, Maharaj Singh v. Bal- (6) Suraj Bunsi Koer v, Sheo Pershad, I. 
want Singh, I. L. R. 28 All., 508 f629)., L. R., 5 Cal. 148 (171). P.C.: diatinguishiDg 
Bhagwat Dayalw. Debi Dayal, l.L.R. 35 Cal. Muddun Thakcor v. Kuntoo Lai, 14 B.L.» 
420(428)P.(\ R., 187. P. C. 

(2) Hanooman Per sand v. Mt Babooes^ (6) Bhagbul Per shad v. Oirja Koer, I. L. 

6 M. I. A.. 393; Maharaj Singh v. Balwant R., 15 Cal., 717, P. C ; Maharaj Singh v. 
Singh, I. h. R.. 28 All.,' 508 (528). Balwant Singh, I. L R., 28 All., 608 (538, 

(3) Hunooinan Persaud v. Mt Babooee 539), where the authorities are all reviewed. 

6 M. I. A., 393. 
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by proof that; the debt had been incurred for illegal and immoral purpose — the 
mere proof that the father had been a man of immoral and extravagant habits 
being in8uffioient(^). But these cases were distinguished in Allahabad on the 
ground that they professedly followed the Privy Council cases <2) in which the 
joint ancestral property bad already passed out of the joint family under sale 
held in execution of decrees aginstthe fathertS). According to the view taken in 
Allahabad a mortgagee suing the Hindu sons on a mortage executed by the father 
inust at least show that he had made such reasonable inquiries as would satisfy 
a prudent lender that the money was required to pay off an antecedent debt or 
for the legal necessities of the family. W And the mere fact that the debt 
was antecedent is no answer to the plea of immorality, for if the original debt 
was immoral, the fact that it had been paid off by borrowing from another 
would not relievo the latter from making some inquiry as to the purpose of the 
loan. (5) And where the sons have to establish the immorality of the debt, it 
is not necessary that they must further show that the creditor knew of it. 

632. Extent and Limits of Inquiry.— Before any presumption 
could arise under this section, it is initially incumbent upon the transferee 
seeking to enforce his transfer to shew that after using reasonable care to 
ascertain the existence of the circumstances alleged as motive for the transfer 
ho has acted in good faith. Now such an inquiry to be of any value must 
naturally be made from persons who are cognizant of the circumstances of 
the transferrer’s family, and who, on the one hand, are free from prejudice or 
bias, and are, on the other hand, not interested in upholding the proposed 
transfer. Persons who expect pecuniary or other gain by the transfer or 
who from motives of malice or enmity are incompetent to give an unbiased 
version of the circumstances are not such as the transferee may resort to 
for information. And for obvious reasons it would be futile to rely upon the 
transferrer’s uncorroborated assurances however strongly made aqd howsoever 
strenuously supported by circumstantial details. But while the transferee is 
presumed to bestow reasonable care in making his inquiries he is not expected 
to pry into inquisitorial details unconnected with his transfer, for his inquiry 
must be confined to the ascertainment of only the circumstances attendant 
upon the transfer, and he is therefore not bound to see to the destination of 
the money nor can be take upon himself the officious duty of paying off an 
anterior debt for which the transferrer is in no way responsible. In the words 
of the Privy Council, the lender is bound to enquire into the necessities for 
the loan, and to satisfy himself as well as he can, with reference to the 
parties wifti whom he is dealing that the manager is acting in the particular 
instance for the benefit of the estate. “ But they (their Lordships) think 
that if he does so inquire, and acts honestly, the real existence of an alleged 
sufficient and reasonably- credited necessity is not a condition precedent to 
the validity of his charge, and they do not think that under such circumstan- 
ces, he is bound to see to the application of the money ”17). Nor, indeed, is 

(1) Chintamanravv. Kashi Nath ^ J. Li^ 1^-f (4) Maharaj Sivghw, Balwant Singh^ l»h. 

14 Bom., 32; followicg Jagabhai v. Fi;6/iufc- R., 28 All., 508(541). 

handas, I. L. B., 11 Bom., 41 ; dissenting (5) Saravana v. Muthiyammal, 6 M. H. 
from Jamna, v. Nainsukh, I. L. R., 9 All., C. R., 371 ; Maharoj Singh v, Balwant Singh 
493. I. L. R., 28 All., 608 (642, 543). 

(2) Suraj Bansiv. Sheo Prasad, I. L. R., (6) Maharaj Singh v. Balwant Singh, I. L- 

5 Cal., 148 P.O. ; Nanomi v. Madan Mohan, R.. 28 All., 503(544. 546). 

I. L. R.. 13 Cal., 21, P.O. ; Bhagwat Pershad (7) Hunooman Persaud v. Mf. Babooee, 6 
V. Girja Koer, T. L. R., 16 Cal., 717, P. C. M. 1. A. 393 (424) ; followed on this point in 

(3) Maharji Singh v. Balwant Singh, I. L. Maharaj Singh v. Balwant Singh I. L. R.,' 

R.. 28 All., 608 (539 640). 28 All. 508 (528, 629). 
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it necessary that the lender should ascertain that, every pice of the money 
advanced by him is required for a legal necessity And it has been laid 
down in the same case that “whore, in the particular instance, the charge is one 
that a prudent owner would make, in order to benefit the estate, the bona fide 
lender is not affected by the precedent mismanagement of the estate. The actual 
pressure on the estate, the danger to be averted, or the benefit to be conferred 
upon it in the particular instance, is the thing to be regarded. But, of course, 
if that 'danger arises or has arisen from any misconduct to which the lender is* 
or has been a party, he cannot take advantage of his own wrong, to support a 
charge in his own favour against the heir, grounded on a necessity which his 
wrong has helped to cause/’ (2) It may be added that in determining the ques- 
tion regard must be had to the fact that reasonable care must be with reference 
to average circumstances under normal conditions. 13) 

633. The statements of trustee made at the time of the transfer are state- 
Evidenoe of Res ments which presumably influence the transferee’s action, 
gestae, and but for which he may not have acted. Thus in the 

leading case on the subject where an alienation made by the manager was 
questioned on the ground of impropriety, Knight Bruce, L. J., in delivering the 
judgment of the Privy Council, said : “ It is to be observed that the representa- 

tions by the manager accompanying the loan as part of the res gestce and as the 
contemporaneous declarations of an agent, though not actually selected by the 
principal, have been held to be evidence against the heir ; and as their Lord- 
ships are informed that such prima facie proof has been generally required in 
the Supreme Court of Calcutta between the lender and the heir ; where the 
lender is enforcing his security against the heir, they think it reasonable and 
right that it should be required. It is obvious, however, that it might be un- 
reasonable to require such proof from one not an original party, after a lapse 
of time, and enjoyment and apparent acquiescence ; consequently, if, as in the 
case here as lo part of the charge, it be created by substitution of a new secu- 
rity for an older one, where the consideration for the older one was an old pre- 
cedent debt of an ancestor not previously questioned, a presumption of the kind 
contended for by the appellant would be reasonable” 1^). And in another case 
in which a minor's property had been mortgaged the rule was thus re-stated by 
the Madras High Court (3). ” That where antecedent debts are shown to have 

existed, it is not incumbent on a mortgagee to prove by positive evidence that 
they were undischarged at the date of the mortgage securing the advances, un- 
less circumstances should appear, which raise the probability of their having 
been satisfied. He is not debarred the benefit of the ordinary rule throwing 
the onus of proof on the person affirming that fact of payment. Following 
these rules, I think that between a bona fide sale or mortgage for an advance 
made to pay off a pre-existing mortgage-claim or an unsecured debt of an ances- 
tor, and one not made for that purpose, there is this distinction to be observed, 
that the burthen of establishing by direct proof that such nrior claim or debt 
Was incurred for a proper family purpose is not cast upon the vendee or mort- 
gagee. He is only required to show this presumptively. But to do so, it is 


(1) Ohansham v. Badiya Lai, I. L. R., 24 
All., 547. 

(2) Hunooman Persaud v. ML Tiabooee, 6 

pp. 423, 424. 

(3) Smith V. London & S. W, Ry^ Co., L. 
R„6C.P.. 98 (103). 

(4) Hanooman Persaud v. .V^. Bahooee,, 6 
M.I.A. 393. 

(5) Hanoomon Persaud v. ML Babooee, 6 M. 


1. A., 393 (419, 420). *'Aoase in the time 
of Sir Edward Hyde East, reported in his 
decisions in the seoond volume of Motley's 
‘Digest’ seems the foundation of this prac- 
tice. (See also the case of Brown ▼. Ram 
Kunaee Butt, 11 S. D. A. 791.)” — lb., p. 
420. 

i6) Sarnvana v. Muttayi, 6 M. H. C. B., 
371 (381). 
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inoumbent on him to prove more than the court; below decided to be necessary. 
He must give proof not only of the consideration for the sale or mortgage hav- 
ing been hona fide advanced in discharge of an antecedent debt, but also of an 
inquiry productive of results which warranted his reasonably believing that 
such debt was a family obligation, and the sale, or mortgage, a prudent arrange- 
ment for its discharge.’* In another case their Lordships of the Privy Coun- 
cil treated a transaction * which could only be valid in the event of appro- 
priating the payments so as to make this balance a charge upon the estate** as 
evidence that such an appropriation was made 1-^1. Where the sale made by 
order of the Civil Court was sought to be impeached on the ground of fraud, ille- 
gality and want of consideration, it was held that onus of establishing the ground- 
impeaching the sale waa clearly upon the party who sought to sot it aside. (3) 

634. In an Allahabad case decided since the passing of the Act, (2) 
Value of Recitals. Mahmud. J., declined to treat the recital in the deed of the 
objects of sale by itself as evidence of the necessity of the 
alienation. For bolding this view reliance was placed on a Privy Council deci- 
sion, but cheir Lordships did not lay down any such rule, although it is true 
that they did not consider the evidence allorded by the recital as conclusive or 
even sufficient to shift the burden of proof on the other party The case too 
was decided without reference to the section which, whatever may have been 
the antecedent law, clearly recognizes the evidentiary value of such recitals. 

But while under the law as now constituted, the allegation made at the time 
of the transfer and as a motive therefor is evidence against the persons affected 
by the transfer, but it is in itself and anart from other evidence insufficient 
to create any presumption in favour of its truth. (6) Such other evidence must 
relate to the existence of legal necessity or at least of an inquiry into it by the 
transferee. Inquiry would be supererogatory where the transfer is supported 
by necessity. It becomes necessary only when necessity is neither apparent 
nor proved, in which case law protects a transferee who has taken after reason- 
able inquiry and in good faith. The quantum of evidence necessary to establish 
these elements must differ according to the circumstances of each case. But 
it may be safely asserted that the degree of precision in evidence would vary 
with time. For while on the one hand, greater particulars would have to be 
proved in support of a transfer comparatively recent, the same details cannot 
be expected after a lapse of time, and the court may even presume in favour of 
the validity of a transfer if it has not been challenged but acquiesced in by 
those whose interest it was to attack it. 


635. Inquiry would bo quite unnecessary where the sole person having 


Inquiry when dis- 
pensed with. 


title or interest to challenge the validity of the transfer has 
made representations, or induced a belief by his conduct in 
the purchaser that the transaction was unobjectionable, 


(1) Oavahf Venkatanarrianapah v. The Col- 
lector, n M.I.A. 6] 9 (636) ; see al^o Sytid 
Tasonwar v. Koonj Beharee, 3 N.W.P.H.C. 
R 8. 

(2) Sikher Chund v. Bui PttUy, I.L.R., 
5 Cftl., 363 (388). 

(3) In Subbammal v. Avicdmy animal, I.L. 
R. .30 Mad. 3 (4. 6) the recitals were held to 
prove the necessity, there being no grounds 
ior treating them as otherwise than bona fide* 

(4) Makundi v. Sarabuskh (1884). 

€ All. 417 (421). 

(6) Rajlakhi v. Qokul Chandra, 3 B.L.R. 
G. TP— 50 


67 P.C. 

(6) Lala Brij Lai v. Mt, Inda Kunwar, I. 
L.R., .36 All. 187 (193) P.C. ; Rajlakhi v. Go- 
kul Chundra, 3 B. L. R., 67 (60), P.C. In 
Subbammal v. Avudaiyammal, I.L.R., 30 
Mad. 3 (4, 5) the mere recitals were held to 
prove the necessity there being no ground for 
treating them as etherwise than bona fide. 
But in face of the judgments of the Privy 
Council this view is untenable. 

(7) Sarat Chunder v. Gopal Chunder I.L. 
R., 20 Cal., 296 (308) P.C. 
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When a married woman executes a mortgage, there is no obligation on 
the mortgagee to inquire whether a settlement was made on her 
marriage(l). 

636. Assuming then that the transferee succeeds in shewing that be had 

made reasonable inquiries, the next thing he has to shew is 
that he acted in good faith. Now a man who takes reason- 
able care to ascertain the existence of necessity generally acts in good faith, but it 
is not always necessarily so, for a man may ascertain the true facts and may 
still act mala Me from some ulterior motive for his own advantage. It is therefore, 
enacted, that the transaction should have been accomplished in good faith, that 
is honestly, although r)er se it may have been done negli^ntly. But a trans- 
action which is entered into in “good faith.” mav be impeached on the ground 
before discussed. It is therefore provided that reasonable care and good faith 
should both be proved, and a loan dictated by good faith but made without rea- 
sonable care would not be supported by the section. But whore the creditor 
has acted honestly and with due caution it is immaterial that he was himself 
deceived. 

39 . Where a third person has a rif^ht to receive main- 
^ ^ tenance, or a provision for advancement or 

third person is enti. marriage, froin the pronts or immoveable proper- 
Ince ty, and such property is transferred with the in- 

tention of defeating such right, the right may be 
enforced against the transferee, if he has notice of such intention 
or if the transfer is gratuitous ; but not against a transferee for 
consideration and without notice of the right, nor against such 
property in his hands. 

Illustration. 

A, a Hindu, transfers Sultanpur to his sister-in-law R, in lieu of her claim against him 
for maintenance in virtue of his having become entitled to her deceased husband’s property 
and agrees with her that, if she is dispossessed of Sultanpur A will transfer to her an equal 
area out of such several other specified villages in his possession as she may elect. A sells the 
specified villages to C, who buys in good faith, without notice of the agreement. B is dis- 
possessed of Sultanpur. She has no claim on the villages transferred to C. 

637. Analogous Law. -This section and sections 40, 41, and 43 are 
based upon the law of estoppel by which the transferees with notice are pre- 
vented from throwing off the burden on the property, of which they were pre- 
sumeH to be cognizant when they obtained it. In the case of gratuitous trans- 
fers the fraudulent intention of the transferrer is presumed to be conveyed to 
the transferee. And it is inequitable that the gratuitous transferee should 
consummate the fraud intended on the person entitled to maintenance. The 
language of this section has been animadverted upon in a Bombay case (^1 in 
which it is stated that the two parts of the section are not in harmony and that 
“ it is quite impossible to say whether the legislature really meant a purchaser 
for value’s right to be postponed to a maintenance- holder’s right, if at the time 
of the purchase he had notice of her claim to maintenance, or if in addition 
to that the dominant intention of the transferrer, had been to defeat the 

(1) Lloyd's Banking Co. v. Jones, 29 Cb. (3) JIunooman Persaud v. Mt, Babooect 6 

D., 221. M. I. A., 393. 

(2) So '* good faith" is defined— S. 3 (20), (4) Per Beaman J. in Vamna Bai v. 

General Clauses Act (X of 1897). Nanabhai, 12 Bom. L. R. 1076 (1077. 1078). 
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maintenanoe-holder’s right and the vendee had been aware of that inten- 
tion also.” But it is obvious that the latter case is all that the rule was 
intended to meet ; and as to this it was said : Now, the latter case oould 

hardly occur in practice, unless indeed the vendors had announced their 
intention, and it oould be proved that the vendees had heard them doing 
so, else the Court would be left to infer from the surrounding circumstances 
only, and inferences of that kind would always fall far short of being irresis- 
tible, although possibly in exceptional oases Courts might deem them cogent 
enough to warrant discovering the intention as the true underlying fact,” (1) 
As to this it is sufficient to state that in view of the definition of " notice ” 
given elsewhere there are other possiblities than a direct communi- 
cation of one’s fraudutent intention, and that as to the difficulties of proof they 
must attend all cases in which constructive notice plays a part. 

638. Principle. — The maintenance of a Hindu widow is not a charge 
upon the estate of her deceased husband until it is fixed and charged upon the 
estate by a decree or by agreement ; and the widow’s right is liable to be 
defeated by a transfer of the husband’s property to a hona fide purchaser for 
value even with knowledge of the widow’s claim for maintenance, unless the 
transfer has, further, been made with the intention of defeating the widow’s 
claim. The words “ with the intention of defeating such right'* in the section 
naturally govern all that follow those words. Given a right to receive mainte- 
nance from the profits of immoveable property and given a transfer made with 
the object of defeating that right, the only transferee who can defeat the right 
is a transferee for value p.nd without notice of the right. But where the 
transfer has not been made with such object, the right cannot be enforced 
against the transferee, although he had notice of the right. The reason for 
such a rule is not far to seek. A Hindu widow’s right to receive maintenance 
has been held to be a right of an indefinite character, which, ujcless made a 
charge upon property by agreement or by a decree of Court, is only enforce- 
able like any other liability in respect of which no charge exists. (3) 

639. Meaning of Words. — “ Provision for advancement, etc." Provi- 

sion for advancement is here used in the English sense. An advancement is a 
provision made by a parent for a child during the parent’s life, by gift of 
property, to which the child would be entitled as heir after bis parent’s death. 
Provision for marriage apparently refers to the exnense of unmarried Hindu 
female members of the family which is a charge on the inheritance. W “ From 
the profits of immoveable propertij" does not merely mean that the person so 
entitled has only a personal right against the person in possession of such 
property. It means that his right is a charge upon such property. ** With 
the intention of defeatmg such right” Compare section 53 in which a similar 
language is used ; it means that the primary object of the transfer was to 
deprive the maintenance-holder of her right. In other words the transfer was 
fraudulently made to defeat it If he has notice means whether actual 

or constructive notice, as laid down in the last paragraph of section 3, ante {q. 
V.) ** Purchaser” means purchaser of an absolute title and nothing less. It 

(I'l Per Beaman J. in Vanmabai v. Nana- . (4) Vyav. May., Ch. IV, s. iv. 38-40; Mit. 

bai/l2 Bom., L.R., 1078. Ch. I. s. vii, 3.6 ; Str. H. L. 166, 170, cited 

(2) S. 3, ante. Lakshman v. Saraevatihai, 12 H. B. C. R. 

(3) RamKunwar v. Bam Dai, I. L. R., 22 69 (77) *, Rusiom Ringh v. Moti Singh, I.L.R. 

All., 326 ; following Lakshman v. Satyabham- 18 All., 474. 

abai, I.L.R., 2 Bom. 494 ; Snamalal v. Ban- (5) Digambari v. Dhankumari, 4 C. L. 
wa.I. L. R.. 4 All.. 296 (299), F.B. J. 476 (479, 482). 
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cannot mean " a person who purchases a mortgage as a mortgage, because 
that would be merely equivalent bo an assignment of a mortgage ; it would be 
the case of a person taking a mortgage with a clear and distinct understanding 
that it was nothing more than a mortgage. It therefore must mean some 
person who purchases that which, de facto, is a mortgage, upon a representa- 
tion made to him, and in the full belief that it is not a mortgage but an absolute 
sale.”p) And a purchaser is not a hona fide purchaser, if his attention being 
called to the infirmity of bis title he makes the purchase. It is not necessary 
to impute any dishonesty whatever in the transaction, or any moral obliquity 
in his dealings in the matter. It is sufficient if, from the circumstances of the 
case, the intending purchaser should have been put upon an inquiry, which he 
may or may not make. (2) Property in his hands implies that if the property 
passes to a bo7ia jidc purchaser, it would no longer be liable. (3) 

"'With the intention'' implies that if, in fact, the transfer defeats such 
right, but nevertheless it was not made with that intention, this section would 
be inoperative. The word “ intentionally ” is an exact equivalent of the word 
“ wilfully ” of the English law. " The rujht may he enforced against the 
transferee " : ix., only against the property in the hands of the transferee, but 
not against him personally. 

640. What Kights protected. — The rule protects three definite rights, 
namely ; (a) a right of maintenance ; (6) a provision for marriage ; and (c) a 
provision for advancement. The nature of these rights differs according to 
the personal law of the persons claiming them. Thus, while the Hindu 
widow has a peculiar place in Hindu jurisprudence, her position bears no 
analogy to English or Mahomedan law. 


widow’s 

tenance. 


main- 


64 1, As regards the nature and extent of the right of a Hindu widow to 
(1) Hindu maintenance, both the Mitakshara and the Dayabhaga 

Schools agree that a moral obligation exists on the part of a 
father-in-law to maintain his dependent daughter-in-law, and 
that the obligation ripens into a legal one as against the heir who has inherited 
his ancestral property. W The ripening of the moral obligation into a legal 
obligation on devolution by inheritance is due to the operation of principles 
peculiar to the doctrines of Hindu law which regards a member into whose 
hands property comes by virtue of his status as a member of the family, as 
quasi- trustee for the family, and for the spiritual benefit of the deceased owner. 
But property acquired by a valid testamentary disposition is not governed by 
the rules of the Hindu law of inheritance, and when the power of making such 
disposition is unrestricted, it is difficult to conceive any consistent grounds on 
which the devisee could be held bound by an obligation from which the testator 
had power to relieve him, and by bequest had actually relieved him (o). And it 
is settled that where there is a widow having a right to be maintained out of 
ancestral property, a holder of such property cannot alienate it, so as to defeat 
her right. And while a Hindu is at liberty to dispose of by will his self- 


(1) RadhrtnaiU v. Gisborne ct Co., J5 W. R. 
24 (2’7). P. C. 

(2) lb. 

(3) Dkaram Chaml v. Janki, I. L. R., 5 
All 398. 

(4) Sarat Chunderv, Gopal Chunder, T.L. 
R. 20 Cal.. 296. (341) P. C. ; following Free- 
man V. Cooks, 1. L. R. 2 Exch. 654. 

(5) Siddessury v, Janardhan, 1. L. R., 29 


Cal., 567. 

(6) Per Betty. J., in Bai Parvativ. Tar- 
ivadi, I. L. R.. 26 Bom., 263 (267, 268). 

(7) ML Lain v. Qanga (1876), N. W. P. 
H. C. R., 261; Jamna v. Macbul, I. L, R., 
2 All., 315 ; Devi v. Ounwabat, I. L. R., 22 
Cal., 410 ; Becha v. Mothina (1900), A. W. 
N.. 210. 
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acquired property he oannot alien it so as to override his widow’s claim to 
maintenaDce. 

642 . But where the property alienated is ancestral the case is quite 
different, for in such a case the widow has a right which she may, 

subject to the rules to bo presently discussed, enforce against the property 

in the bands of transferees. The right to maintenance does not rest upon 
contract. It is a liability created by the Hindu law and arises out of 
the jural relation of the Hindu family. (3) But of course, the right 

may also emanate from a contract where the holder of an impartible Bai 

declared, “ I have agreed to give you through the Collector every month 
Es. 300 on account of the maintenance of yourself, your younger brothers, 
three in all, and the rest of your family” — in which case the covenant will be 
enforced and held to embrace not only the three brothers but also their issue. 

A right of maintenance once created cannot bo withdrawn except for misconduct 
or any other sufficient reason. A gift of stridhan is not equivalent to a provi- 
sion for maintenance. And so the fact that the wife had shared her husband's 
estate and supported herself by trading is insufficient to negative her right if she 
be destitute. (6) Hence if she has sufficient property of her own to enable her to 
maintain herself, she has then no right to claim maintenance. C^) Her right to 
maintenance out of her husband's estate is not absolute, or in the nature of an 
inheritance, but it is one which accrues from time to time according to the wants 
and exigencies of the widow. (^) But her right to maintenance is contingent 
upon her relatives, having succeeded to her husband’s property. If her husband 
had a vested interest in the ancestral property, his widow is entitled to bo 
maintained by the surviving co-parceners, ^whether she is separated from them 
or not. BO) limitation precludes her from asserting her right. A statute of 
limitation might do much harm if it should force widows to claim their strict 
rights and commence litigation which, but for the purpose of keeping alive their 
claim, would not be necessary or desirable. Bl) But such a right may be 
waived. B2) A Hindu widow leaving her house against the direction of her 
husband, (1^) or for the purpose of unchastity or for any other improper purpose 
forfeits her right. B4) If she leaves her husband’s house not for immoral 
purposes, her right remains in abeyance, but it is not extinguished. 

(U Krishna Rao w , Bhagwani Rao, 2 Bom , 37 : Surnomoyee v. Gopaul, Marsh , 497, 

L, R., 1082. Chandrabhagabhai V. Kashinath, 2 B. H. C. 

*<2) Mt. Lain Kuav v. Ganga (J875), N. R., 341 ; Vmrit v. Kidernath, 3 Agra, 1827 ; 
W. P. H. C. R., 261 F.B., Jamna v. Macbul, Bango v. Vamunabai, I.L.R., 3 Bom., 44 (but 
I. L. R., 2 All., 315 ; Becha v. Mothina, I, L, the withdrawal must be reasonable; Narayan- 
R., 23 All., 86 ; Devi Pershad v. Oanwanti, I. rao v. Ilamabai, I.L.R., 3 Bom., 415, P. C. ; 
L. R., 22 Cal., 410. Ramchnndrn v. Sagunabai, I.L.R., 4 Bom., 

(3) Sidlingapa v. Sidava, I. L. R.. 2 Bom. 261 ; Piithee Singh v. Ram Raj Koer, 12 B 

624, F. B. L.R., 238, J’ C. ; Siddesswree v. Janardhan; 

(4) Lakshmi Narayana v. Durga Madhawa 6 C. W. N., 530 (542) : Ramairati v. Manj- 

I. L. R., 16 Mad., 268. han, 4 C.L.J., 74. 

(5) e/oj/it^rav. /2am/iari, I. L.R., 10 Cal., 638. (11) Narayanraow Ramabai,!. L. R., 3 

(6) Bai Lakshmi v. Lakshmidas, 1 B.H.C. Bom., 415, P.C. 

13. (12) Ram Lall v. Tara SoondOry (1864), 

(7) Ramawati v- Manjhaii, 4 C, L. J,, 74. W.R., 3. 

(8) Narayanrao v. Ramabai, T. L. R., 3 (13) (iirianna v. Eonama, I. L. R., 15 

Bom., 415; Qokihai v. Lakhmidas, I.L.R., 14 Bom , 236 (but she may even then leave for 
Bom., 490 ; Ramawati v. Manjhari, 4 C. L. just cause) ; Mu^ji v. Dai Ujam, I. L. R., 13 

J. 74 (78). Bom.. 218 ; Ramchanara v. Sagunabai, I.L. 

(9) Devi Persaud v. Gunwanti, 22 R., 4 Bom., 261; Gokibai v. Lakhmidas, I.L# 

Gal., 410 (Mitakshara Case). R.. 14 Bom., 490. 

(10) Timmappav. Parmeshrtamrna, 6 B.H. (14) Pirthee Singh v. Raj Koer, 12 B. L.R. 

C. R., 135 : Sreeram v. Puddomookhee,,9 W. 238 P.C.; Seddesswary v. Janardan, I. L, R., 
R., 162; Ahollya v. Lukhmee^ 6 W. R. 29 Cal., 657. 
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The right of a Hindu widow to maintenance includes her right to residence 
in the ancestral house, and to which she would be entitled as against a trans- 
feree for valuable consideration, with notice of her right, and which should 
put him upon enquiry, as to whether and how her right has been satisfied, 
and if not, whether the transfer to him has not been negotiated with the in- 
tention of defeating her claim. This would become all the more imperative if 
in assertion of her right the widow is actually in residence therein.(l) 


643. The right of a Hindu wife to maintenance is much more circum- 
scribed by restrictions than the right of a Hindu widow. 
( ) n a w re. ^ Hindu wife has no right to live apart from her husband, 
unless she is driven to it by his misconduct, cruelty, 12) as distinguished from a 
mere neglect or even unkindness, or other justifying cause, His marrying 
a second wife is, however, not such a cause. (5) But if he keeps a Mahomedan 
mistress she has then good cause for leaving him. (6) A Hindu abandoning his 
wife on conversion to the Mahomedan faith and marrying a Mahomedan wife is 
not on that account exempt from his liability to maintain his Hindu wife. 1^) 
Ohastity is, of course, the necessary condition of the continuance of the right 
both in the wife and in concubine or in the widow, 1^0) unless the un- 
chastity is condoned. But where the funds are too small to permit of a 
separate allowance, the courts have decreed possession of a portion of the family 
lands, not exceeding one-third, B2) fcijat being usually the maximum extent of 
her right, in her husband’s estate. 1^^) 


644. The case of a daughter presents some analogy to the right of a wife. 

Living apart from her father for no sufficient cause disen- 
(3) Daughter. titles a daughter to claim maintenance, But under 
Hindu law only unmarried daughters have a right of maintenance against their 
father. The Inarried daughters must seek their maintenance from their husbands* 
family. If this provision fails, and the widow daughter returns to live with her 
father or brother, there springs up a moral and social obligation, but not a legally 
enforceable right by which her maintenance can be claimed as a charge on her 
father’s estate in the hands of his hairs, 

There is no distinction between the rights of maintenance of a Hindu 
widow under the Bengal and under the Mitakshara law. 


(1) Yamnabai v, Nayiabhai, 12 J3om.Ij.R. 
1075 (1079). 

(2) Matanqini v. Jogendra, I. L, R., 19 

Cal. 84. ' 

(3) Sitanath v. Haimabuity, 24 W.R., 377. 

(4) Kullyanessurec v. Dwarkanath, 6 W. 
R., 116 ; Nitye Laha v. Soondaree, 9 W. R., 
475 ; Sxdliiujapa v. Sidava, I.L.R., 2 Bora., 
634. 

(5) Yirasvami v. Appasvami, 1 M.H.G.R., 
375. 

(6) hala (lobind v. Doulait 6 B. L. R. (A. 
C.). 86. 

(7) Mansha v. Jiwan, I.L.R*, 6 All., 617 ; 

Surampalli v. Snrampalli, 31 Mad., 

338. 

(8) Muitammal v. Kamakshy^ 2 M.H O.R. 
337 ; Sikki v, Vencaiasamy, 8 M. H. C. R., 
144 ; Kandasami v. MurugammaU I. L. R., 


19 Mad., 6. 

(9) Yashvantrav v. Kashi Bai, I.L.R., 12 
Bom., 26. 

(10) Kasturbai v. Shivajiram, I, L. R., 3 
Bom., 372 ; Pirthee Singh v. Raja Kooer^ 12 
B.L.R., 238 P,C. 

(11) Illata V. Illata, 1 M.H.C.E.. 372. 

(12) Godavaribai v. Sagunabai, I.L.R., 22 
Bom. 52. 

(13) Ramabai v. Trimbak, 9 B. H. C. R.. 
283; Adhibai v. Cursundas, I. L. R., 11 
Bom., 199. 

(14) Illata V. Illata. 1 M.H.C.R., 372. 

(15) Bai Mangal v. Bai Rukhmini, I. L. R., 
23 Bom., 291 ; Mokhoda v. Nand Ball, I. Ii. 
R., 27 Gal.. 555. 

{IS) Siddessury v. Janardhan, I. L. R., 29 
Cal., 557. 
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646. Under Hindu law a concubine gets no right of maintenanoe 
H) Concubine agaiRSt* her paramour, unless, having been kept continuously 
^ ^ ' till his death, it can be said that the connection had become 

permanent. It is only on his death that his estate in the hands of those 
who take it becomes liable for maintenance. During his life-time he is 
under no legal or moral obligation to provide for her maintenanoe, as indeed, it 
is open to her to terminate the connection at any time, A discarded con- 
cubine has no right to maintenance. (^) The right is subject to continued 
continence. The son is not bound by the gift made to her by his father in 
consideration of past cohabitation. (6) 


646. 

(5) Son’s widow. 


Under the Mitakshara law the right of a son’s widow to main*' 
tenance against her husband’s father depends upon whether 
the father and son were joint in estate, and whether any 
joint estate was left by the son burdened with the payment of such mainten- 
ance, But while a son’s widow has no legal claim for maintenance against 
self- acquired property in the hands of her father-in-law, still when such 
property devolves upon his heirs, the daughter-in-law has a claim against 
it in their hands for maintenance if her husband had lived in union with 
his father<8). 


647. A son is bound to maintain his aged mother, whether or not 
he has inherited property from his father. (9) The right 
® of the grandmother would appear to stand on a similar 

footing.^^^^ But a step-son is under no obligation to maintain his step- 
mother. 


648. There is no obligation on the part of a Hindu or Jain father to 
maintain a grown-up son, out of his self-acquired property. (1‘^) 
But having a right to a share in the ancestral property, 
his right to maintenanoe there-out is a matter of course, a son whether adopted 
or begotten being treated alike in this respect. (^3) But the grandson of the 
holder of an impartible Kaj is not entitled to maintenance. 


(1) Sikkiv. Venkatasamy, 8M. H. C. R., 
144; Khemkor v. Umia, 10 B. H. C. R., 331. 

(2) Ningareddi v. Lakshmawa, I. L. R*, 
26 Bom., 163 ; Vrandavandasv. Yamunabai, 
12 B. H. C. R., 229. 

(3) Ibid, 

Ramanarasic y, Bitchamma^ I.L.R., 23 
Mad., 282. 

(5) Yashvanirao v. Kashibai, I. L. R., 12 
Bom., 26. 

(6) Ningareddi v. Lakshmawa, I. L. R., 
26 Bom.. 163 (169). 

(7) Ruijanioney v. Sibchunder, 2 Hyde.., 
103 ; Khetramani v. Rashinath, 2 B. L. R. 
(A, C.), 15 ; Umacharan v. Nitamhini, ib 
(8.N). 11 ; Hema v. Ajoodhya, 24 W.R., 474 
Kalu V. Kashibai t I- L. R., 7 Bom., 127 
Arnmakarmuy. Appu, I.L.R., 11 Mad., 1 
considered in Rangammal v. Echammal, I.L, 
H., 22 Mad., 305; Janki v, Nand Ram, 1. L. 


R., 11 All., 194. 

(8) Yartiutiabai v. Manubai, I. L. B., 2 
Bom., 608. 

(9) Subhayayana v. Suphakka, I. L. R., 
8 Mad., 236 ; Kedar Nath v. Hemangini, I. 
L. R.. 13 Cdl., 336‘; Amrita Lai v. Maniek 
Lall, I.L. R., 27 Cal., 551. 

<10) Pudummookce v. Rayeemonee, 12 W. 
R., 409 ; Venkataminal v. Audyappai, 1. L. 
R.. 6 Mad., J 30. 

(11) Bai Dayd v. Natha, 1. L. R. 9 Bom., 
279 ; Of. Sivanananja v. Meenakshi, 5 M.H. 
C. R. 377. 

(12) Premchend v. Hulas Chand, 4 B.L.R., 
(A. C.) 23 Ammakannu v. Appa, I. L. R., 11 
Mad., 91. 

(13) Ayavu v. Niladatchi, 1 M.H.O.R., 46; 
Bawani v. Avibabay, i6., 393. 

(14) Nilmony v. Eingu Lall, I.L.R., 5 Gal., 
256. 
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649. As regards illegitimabe children the Mitakshara law recognizes their 
right, (U but while in the regenerate classes they have no 
ifdrea**^***™*^^ family inheritance, illegitimate children of the 

sudra caste can both inherit and claim maintenance. (3) 


660. Mohamedan Law. — Under Mahomedan law a wife is entitled to 

maintenance during the continuance of the marriage, (3^ 
wl?e**and”wldow ^ there has been an ascertainment of the rate at 

which maintenance is payable, no right to maintenance 
accrues to a wife on which she can found a suit. W A widow’s claim for dower 
is not a charge on her husband’s property, but ranks on a par with ordinary 
debts. A Muhammadan widow obtained against the other heir of her 
deceased husband, a decree for her dower payable out of the estate of the 
deceased and in execution thereof attached certain property of the deceased in 
the hands of the heir. A creditor of the heir having obtained a money decree 
against the heir for his personal debt, subsequently attached the same property 
in execution of that decree. It was held that, although the widow could not in 
virtue of her decree for dower claim a charge on any specific property of her 
late husband, her decree, for dower was entitled to priority over the decree 
against the heir for the heir’s personal debt, nor was the creditor of the heir 
entitled to the benefit of the provisions of section 295 of the Code of Civil 
Procedure. 

The father is bound to maintain his children, who on their part are bound 
to maintain their parents, if old and infirm, and unable to support them- 
selves. U) 

The Code of Criminal Procedure also provides for the maintenance of wives 

and children, but an order passed thereunder, can create no charge, (Q’ 

• 

661. Provisions for Advancement.— The clause relating to provi- 
sions for advancement is clearly intended to apply to persons subject to English 
law. Such provisions are unknown amongst the people of India. But it is quite 
customary to make a provision for the marriage of unmarried maidens, in 

which case the rule enunciated in the section would apply. 
A provision for marriage is hardly distinguishable from 
a right of maintenance in its legal incident. 


ProTislon 

marriage. 


for 


662. Maintenance whether a Charge.— It is clear that this section 
protects persons who have a right to receive maintenance, etc., from the profits 
of immoveable property. But it does not protect a transferee for consideration, 
when the immoveable property transferred has already been charged by a decree 


(1) Parichat v. ZaLiin Singh, 4 I. A., 165 ; 
Ananthayav. Vtshnu, I.L.R., 17 Mad., 160; 
Chuturya v. Saheb, 7 M.I-A. Ifl ; Balw^nt 
Singh v. Roshen Stnqh, I.L R., 18 AU., 253 
O. A; Roshan Singh v. Balwant, Singh, I.L. 
R., 22 All., 191 P.C. : Sakharam v, Ravt, 1 
B. H. 0. R., 191 ; Omrao v. Man Koonwer, 
2 Agra, 1364 Ghana Kanta v. Oereli, I.L.R., 
32 Cal., 479. 

(2) Inderan v. Ramasatvmv, 13 M.I A., 
141: Kuppav. Singaravelu, I.L.R., 8 Mad., 
325 (only maintenance claimed) ; but in 
Ranoji v. Kandoji, I. L. R,, 8 Mad., 537 
(663), a right to a share was denied against 
the co-paroeners. 


(3) Kolashun v. Didar, 24 W.R. (Or.), 44 ; 
Abdool V. Zabuniiesso,, I.L.R., 6 Cal., 631 ; 
In re Muddun, I.L.R. , 8 Cal. 736. 

(4) Mahamed v. Museehoodden, 2 N,W«P., 

H. C R., 173. 

(6) Ameer Ammal v. Sankaranarayanan, 

I. L.R., 25 Mad., 668. 

(6; Bhola Nath v. Maqbul-un-nissa, I.L. 

H. , 26 All., 28; distinguishing Fasin Khan 
V. Muhammad Yar Khan, I.L.B., 19 All , 
505 ; following Bazaqat Hoasein v. Dool Chand, 

I. L.R., 4 Cal., 402 P.C. ; Kindersley v. Jervis, 
22 Beav., 1. 

(7) 1 Hedaya, p. 408. 

(8) 8. 488, Aot V of 1898. 
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of oourfc in favour of a Hindu widow for her maintenanoe. The faofi that the 
maintenanoe olaimed aoorued subsequent to the transfer does not affect the 
liability of the property to be sold in execution of a decree for the maintenanoe 
so olaimed. But a mere claim for maintenance is not a charge upon immove* 
able property, and it is only when it is not specifically charged on some 
property that the rule here enacted comes into play. 

653. The earlier authorities on the point were, however, by no means con- 
sistent. For in some oases it was held that the right was a charge on the pro- 
perty notwithstanding its alienation by the heir to a stranger. (3) But this view 
was subsequently abandoned, it being held that the charge does not avail against 
all the world irrespective of notice, and that while it may be enforced against the 
heir or a volunteer, it cannot be enforced against a hona fide purchaser 
without notice. Any other position would be clearly untenable. According to 
the Mitakshara law (^) while sons must, from the moment of their father’s death, 
be regarded as owners of the property, the widow has no proprietorship in the 
estate before its partition, but she has an equity to a provision which the court 
will enforce to guard her against attempted fraud. The debts of the deceased 
owner take precedence of the maintenance of the widow. The estate is properly 
applied, in the first instance, by the sons as managers in payment of such 
debts. By a sale of thp property the sons cannot evade a personal liability to 
provide for the widow. A fraudulent alienation for the purpose of defeating 
her claims will not be supported, but the particular assignee for value acquires 
a complete title. In the case of a widow of an ordinary co-parcener as against 
the surviving members of the joint family ; it appears that, although she may 
have her maintenance made a charge on the property, yet, if she should refrain 
from that course, she leaves to the co-parceners an unlimited estate to deal with 
at their discretion and in good faith. If there is an ample estate left, out of 
which to provide for the widow, or, if knowing of a proposed sale, she does not 
take any step to secure her own interest, no imputation of bad faith, or of 
abetment can be made against the purchaser of a portion of the joint property. 
If the widow, on the other hand, is not accepting support from the co-parcen- 
ers, she if lives apart, and if the estate is small and insufficient, it is the vendee’s 
duty, before purchasing to inquire into the reason for the sale, and not by a 
clandestine transaction to prevent the widow from asserting her right against 
the intending vendor. It is in this connection that the doctrine of notice be- 
comes of importance. The knowledge of collateral rights created by agreement, 
in equity frequently qualifies those acquired by a purchaser. 

(1) Kuloda w, Jogeshar, I. L. B., 9 Cal., (4) Subhramania Kaliani, 1 M.H.O.R., 

Idl. 226. 

(2) Beer Chunder v. Raj Coomar, I. L. R., (5) Lakshman v Sarasvatibai, 12 B.H.C, 

9 Cal., 637 ; Bhagirathi v. Anantha, I.L.R., R., 69 ; Bhagabati v. KanaiLall, 8 B. L. R., 

17 Mad., 268. 225 ; Nistarini v. Makhun Lally 9 B. L. R., 

(3) Heera Ball v. Konsillah, 2 Agra. 42 ; 11; Juqgernath v. Odhiranee, 20 W.R., 126 ; 

Ramchurnv, Jus^oda, tb,, \ Ramchandra Adhiraneev. Shona Malee, I.L.R., 1 Cal., 
V. Savitribaif 4 B H.C.R. (A.C.), 73 ; Anund 365 ; Lakshman v. Sattyabhamabai, I.L.R., 

Moyee v. Oopal Chunder (1864), W.R., 310: 2 Bom., 494 ; Dalsukhram v. Lallubhai, I.L. 

Khukroo v. JhoomMck Lall^ 15 R., 263; R., 7 Bom., 282. 

Tarunginee v. Chowdry, 20 W. R., 196; (6) Leech v. Schweder, L. B,., 9 Ch., 463 

Oungav. The Administrator -General, 2 I. J. (475), in which Mellish, L.J., says: “ Where 

(N. S.), 124 ; cited per Jackson, J., in Adhi- the right comes into existence by covenant, 

ranee V. skona, I.L.R., 1 Cal., 365 (474); the burden does not, at law, run with the 

Mangala v. Dinanath, 4 B L.R. (O.C.). 72 ; servient tenement ; but equity says that a 

following Prankoonwar v. Devkoonwar, 1 person who takes it with notice that a oove- 

Bom., 404 ; followed in Srimatti v. Kanai- nant has been made shall be compelled to 
s’b.L.R., 225 ; Gauri v. Chandramani, observe it ;” Goluck Chunder v. Vohilla^ 25 
I.L.R., 1 All. 262. W.R., 100. 

G. TP— 61 
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Against whom 
enforceable. 


654. The widow’s right to maiotenanoe is a right maintainable against 
the holders of the ancestral estate in virtue of their bolding 
no less tiirough the operation of law than if it had been 
created by agreement, and so when the sale prevents its be- 
ing otherwise satisfied, it accompanies the property as a burden annexed to it 
in the hands of a vendee with notice that it subsists, though equity as between 
the vendee and the vendor will make the property retained by the latter pri- 
marily answerable. Whether such a claim by a widow against the estate of bar 
deceased husband in the hands of a purchaser is enforceable or not, does not 
depend upon whether the remainder of the estate in the hands of the heir has 
been exhausted. What was honestly purchased is free from her claim for over. 
What was purchased in furtherance of a fraud upon her, or with knowledge of a 
right which would thus bo prejudiced, is liable to her claim from the first. The 
relations of the parties are determined once for all at the moment of the sale. 
There is no authority for the doctrine which makes the claim of widows not 
entitled to a share of property, in case of partition, a real charge on the inherit- 
ance, and ranks the claim of widows who are so entitled as a mere moral obliga- 
tion. In all cases it is a claim to maintenance merely, not interfering, so long 
as it has not been reduced to certainty by a legal transaction, with the right of the 
actually participant member to deal with the property at their discretion, pro- 
vided this dealing is honest and for the common benefit. The reduction of the 
number of surviving co- parceners to a single person makes no difference in the 
widow’s legal positions. The rights and obligations of the original co-parceners 
fall at last to the sole survivor. The widows must be maintained by him out of 
the property, but he may still deal with the estate at his discretion in the 
absence of actual fraud or of a decree which has converted the claim into an 
actual right in rein. The purchaser from him takes a perfectly good title, and 
one which, if good at the time, cannot be impaired by subsequent changes 
in the circumstances of the family.l^)! 


666. Claim is not a Charge. — The law in this respect is the same in 
England, according to which, a liability for debts does not constitute a charge 
on lands before a judgment is obtained against the heir of a decease,' and ranks 
subsequent to any alienation, even equitable, to a bona fide purchaser or mort- 
gagee, because this liability being a creation of the law can extend no further 
than its clearly defined scope ; and a debt is not there regarded as binding the 
debtor’s conscience so as to make it inequitable to deal with his property as he 
can (§ 579). It is now settled that a person entitled to maintenance out 
of the family property, does not on that account acquire any lien over it, so as 
to be binding upon a bona fide purchaser with or without notice. For, if other- 
wise, such a doctrine would equally invalidate a sale made by the husband 
himself, as a wife’s maintenance is even a stronger obligation than that of 
maintaining a widow. In fact, the Madras Sudder Court did carry out the 
principle to that full extent, by holding that a sale of property made by a hus- 
band was invalid, where nothing was left for the maintenance of his wife. ® If 


(l) Ldlishman v. Satyahhamabai, I.L.R., 
2 ]^m., 494 [Per West. J., at p. 600) ; fol- 
lowed ia Shri Beharilalji v. Bai Rajabai, I. 
L.R., 23 Bom.. 342 ; Bai Mangal v. Bai* 
Rukhmini. ih», 291 (994); Ashuiosh v. Lukhi- 
moni, I.L.R., 19 Cal., 139 F.B. (as to future 
maintenance being recoverable by the same 
decree) ; Digamhari v. Dhan Kumarit 4 O.Ij' 
J., 476 ; Ram Kunwar v. Ram Dai, 

22 All.. 326 ; Shamlal v. Banna, 1. L. B.. 4 


All., 296 F.B. ; Kalpagathachi v, Oanapathi, 

I. L. B., 3 Mad., 1S4 (190, 191) ; Ramanada 
V. Rangammal, I. L. B., 12 Mad.. 260 (269) 
F.B. 

(2) British Mutual Investment Co. v. Smart, 
L. R., 13 Ch., 567 ; Benham v. Keane, 13 L. 

J. Ch., 129. 

(3) Lachchanna v. Bapanamma, Unrep. 
Mad. No. 230 of 1860. 
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this had been held it would follow that the purchaser must have notice, not 
merely of the existence of a charge actually created and binding on the estate, 
but also of a bare right to maintenance, that is, of the existence of persons who 
did or might require to be maintained, and from which it is evident that an 
estate could never be purchased as long as there was any person living, whose 
maintenance was, or might become, a charge upon the property. But, of course 
law could not countenance such an absurdity. 

656. The rule then must be limited to a decree.(i) or a specific agreement 
creating a charge, (2) or notice of the existence of a claim likely to be unjustly 
impaired by the proposed transaotion.O) It is not essential that the claim 
should have been reduced to a money value, though if it is, it would be a point in 
its favour. (^) In cases of this kind it would appear that the question will always 
be: (i) Was the vendor acting in fraud of a person’s claim to maintenance? 
(ii) Was the purchaser acting with notice, not merely of her claim, but of the 
fraud which was being practised upon her claim? As was observed by 
West, J.. in a case already before noticed : “ If the heir sought to de- 

fraud her, he could not, by any devise in the way of parting with the estate, 
or changing its form, get rid of the liability which had come to him along with 
the advantage derived from his survivorship ; and the purchaser — taking from him 
with reason to sunpose that the transaction was one originating not in an honest 
desire to pay off debts, or satisfy claims for which the estate was justly liable, and 
which it could not otherwise well meet, but in a desire to shuffle off a moral and 
legal liability — would, as sharing in the proposed fraud, be prevented from 
gaining by it, but if, though he knew of the widow’s existence and her claim, 
he bought upon a rational and honest opinion that the sale was one that could 
be effected without any furtherance of wrong, he has, as against the 
plaintiff, acquired a title free from the claim, which still subsists in full force 
as against the recipient of the purchase-money.” (5) The effect of the rulings 
then appears to be that in order that the claim for maintenance may avail 
against the purchaser, it is necessary, not only to prove that he had notice of 
suh claim, but only the absence of bona fide on his part in purchasing the 
property. But this, however, is by no means clear from the illustration 
appended to the section. 

667. Evidence of Intention to defeat Maintenance. — In the case 
of a volunteer the question of intention is immaterial, for a gratuitous 
transferee is independently of notice of fraud liable to a claim that may be 
made against the estate which he has taken. The right is accordingly a 
charge on the heir’s estate. And as regards a transferee for valuable con- 
sideration the right cannot bo enforced against him, if he had no notice of the 
right, although the transfer was made with the intention of defeating the right. 
It would appear from the language of the section that a condition precedent 
to the enforcement of the right against the transferee in all oases is that the 


(J) Mayne's Hindu Law, §. 420. 

(2) Hiralal v. Mt. KousUlah, 2 Agra, 42 ; 
Abadi v. Asa, it., 162 ; Ram Kunwar v. Ram 
Dai, I. L. R., 22 All., 326. 

(3) Lakshman v. Satyabliamahai, I. L. B., 
2 Bom., 494 (524) ; Kalpagathachi v. Qana- 
paihi, I. L. R., 3 Mad., 184 ; Mahalakshmam- 
maw. Venkatramamma, I. L. R., 6 Mad-, 83; 
Arundava v. Qopalakrishna (1909), 5 M.L,T. 
142. 

^ (4) 0. F. Mana v. Karnavan 1. La R. 30 


Mad. 203 (206). 

(5) Lakhman v. Satyabhamabai, I. L. R., 
2 Bom., 494 (524) ; Shambal v. Banna, I. L. 
R., 4 All., (296, 299), P. B. ; Soorja Koer v. 
Nath Buksh, I. L. R,,ll Cal., 106; Digambari 
Debi V. Dhan Kumari^ 10 C. W. N., 1074, 

(6) Ram Kunwar v. Ram Dai, I. L. R., 
22. All., 326 ; 8hri Beharilalji v. Bai Bajhad^ 
IL. B„ 23 Bom., 342. 

(7) Subbramania w.Kalianit 7 M, H.C, 

926, 
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transferrer has acted in fraud of the person entitled to the right. In this view 
the words ** and such property is transferred with the intention of defeating 
such right” govern all that follows these words. Given a right to receiva 
maintenance from the profits of immoveable property and given a transfer made 
with the object of defeating that right, the only transferee who can defeat the 
right is a transferee for value and without notice of the right. 


Mere notice 
insuffloient. 


668. But where the transfer has not been made with such object, the 
right cannot be enforced against tbe transferee, although ho 
had notice df the right. Something more than mere notice 
of the right must then be proved against the transferee. 
It must, moreover, be established that the transfer was made in bad faith, 
that is, with the intention of defeating the right. The reason for such a rule is 
stated to be the nature of the widow's right to receive maintenance, which being 
a right of an indefinite character, unless made a charge upon property, is only 
enforceable like any other liability in respect of which no charge exists. A 
right of such a nature should not equitably be enforced against a transferee for 
value unless the transfer was made in fraud of the right of maintenance. (1) 
Where the purchaser takes with notice of the fraud, he is, of course, in a 
worse position. (2) The fact that there is other property from which the claim 
may be satisfied does not afford the transferee otherwise liable any protection, 
for, as West, J., observed in a case before noticed : “ What was honestly pur- 
chased is free from her claim for ever : W'hat was purchased in furtherance 
of a fraud upon her, or with knowledge of a right which would thus be preju- 
diced is liable to her claim from the first.” A purchaser of a house in which 
the widow had a right of residence and of which she was consequently in 
possession, cannot dispossess her if he had purchased with notice of her right, 
although mala fides had not entered into the transaction. Such a right ia 
distinguishable from a right of maintenance in that it is not indefinite as to the 
specific property to which it is referable, and as the residence of Hindu females 
in family houses is a fact well-known in this country, a purchaser is held not 
entitled to eject her, unless he showed that the sale bound that interest. <5) 
So if A obtain a personal decree against B for maintenance, in execution of 
which a portion of the family property is sold and purchased by G with 
notice that the widow claimed a right to recover maintenance from the family 
property, A cannot follow the property in the hands of C, who being a purcha- 
ser in a sale held for the satisfaction of a family debt, would not be affected by 
any notice on the part of the widow, f®) 


669. Decree or Charge for Maintenance.— As soon as the right 
is fixed and charged upon the estate by a decree or by agreement, it becomes 


(1) Per Banerji & Aikman, JJ , in Ram 
Kunwar v. Ram Dait I* L. R., 22 All., 326 
(328, 329) ; The Bhartpur State v. Oopal Dai, 
I. L. R.. 24 All., 160 ; Soorja Koer w.Nath 
Baksh, I. L. R., 11 Cal, 102 ; Digambari 
Dehi V. Dhan Kumari, 10 C. W. N., 1074. 

(2) Shri Beharilaljiv. Bai Rajbai, I. L. R., 
23 Bom., 342 : Ram Kunwar v. Ram Dai, I. 
L. R., 22 All., 326 (328). 

(3) Lakshman v. Satyabhamabai, 1. L. R-, 
Bom., 494 (520) ; followed in Shri Beharilalji 
T. Bai Rajbai, I. L. R., 23 Bom., 342 (347). 


(4) Dalsukhram v Lallubhai, I. L. R., 
7Mad.,82; following Goluk Chunder \,Ohilla, 
25 W. R., 100 ; Mangala v. Dinanath, 4 B. 
L. R. (O. C,, 72; Bhagabati w,Kanailal,S 
B. L. R., 225 ; Manilal v. Bai Tara, T. L 
R., 17 Bom., 398 ; Nana y,Ram (1886), B. 
P. J., 262. 

(5) Ramanadan v, Rangammal, I, L. R., 
12 Mad., 260 (272), F. B. ; of. Jogendraw. 
Fulkumari,!. L. R., 27 Gal., 77 (91). 

(6) Soorja Koer v. Nath Buksh, I. L. R., 
11 Cal., 102 (105). 
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•oDforceable agaiDsb whosoever’a hand it may bo — even against a purchaser 
vyith or without notice of the charge. 

660. A decree for maintenance once passed is declaratory of a 
right and may be executed for the payment of future maintenance* No 
fresh suit is neccessary. W A decree creating a charge for maintenance 
should specify the property on which the charge has been created. But 
the fact that the decree is in this respect defective, and doe^ not specify 
the property by metes and bounds, does not render tbe decree too vague 
for execution, if the intention to create the charge is clear and the property 
can be otherwise identified. (3) A decree for maintenance creating a charge 
is not a mere personal decree, but binds the representatives of the family 
as well, unless they can avoid it by shewing that the consideration thereof 
was illegal or immoral. A decree made against the father may then be executed 
against the sons, though the latter were not actually parties to it. W Apart 
from a decree a charge for maintenance may bo created in any of the other ways 
known to the Law. f So where an allowance had been enjoyed for more 
than three-quarters of a century, and had been received during all that time 
out of certain land with the acquiescence of successive holders, the court 
would justifiably presume that the allowance was charged on the land. (6) 

661. Creditor and Debtor. — There is some analogy between the right 
which has been before discussed and the right of the creditor to follow the pro- 
perty of his deceased debtor. The unsecured creditors of a deceased person have 
no charge on the inheritance (§574). If payments are not made by tbe heir rate- 
ably, it does not follow that he has failed to apply the assets duly. Every pay- 
ment on account of a debt is perfectly lawful, irrespective of its effect upon the 
other creditors. C^) Indeed, in this respect the right of a person to maintenance 
may be regarded as a debt falling into the general category of a right of 
a creditor against his debtor’s property as to which it is agreed that tbe creditor 
cannot follow the property in the hands of a stranger, unless the latter is shown 
to have had notice of the anterior debts and that the purchase-money was not 
intended to bo applied to their liquidation. A settlement of his property 
made by the settler cannot therefore be questioned by his creditors except on 
the ground of fraud. (^) If the creditor has in any way lent himself to collu- 
sion or fraud ho cannot afterwards recover. (1^) But a purchaser from a Hindu 
widow must see that she is exercising her power of sale strictly, or at least 
satisfy himself that a sufficient cause for alienation exists. ** If the defendants 
told the widow that the claims, in consideration of which she made the 
conveyance to them, were barred by limitation, then clearly she has joined 


(1) Shfim Lall v. Bavia, I. L. R., 4 All., 
296, F. B. ; Ramkumoar v. Ram Dau I. L. 
R., 22 All., 326 ; Maina v. Bachi, I. L. R., 
29 All., 666 ; Kuloda Prosad v. Jageshar, I. 
L. R., 26. Oal., 194 (196). 

(2) Ashutosh V. Lukhimoni^ 1. L. R., 19 
Cftl.. 139, F. B. 

(3) Minakshi V. Chinnappa^I. L. R., 24 
Mad., 689 (692). 

(4) 16., 694. 

(6) 8. 100, post 

(6) Mana v. Karnavan, 1. L. R., 30 Mad., 
203 (206). 

(7) Veerasokha v. Papiah^ I. L. R., 26 
Mad., 792 ; Eaji Saboo v. Ally Mahomed^ 6 
Bom.L. R., 1135. 


(8) Laksman v. Sarasvatibai, 12 B. H. 0 
R., 69 (78) ; Haji Saboo v. Ally Mahomed^ 6 
Bom. L. R.. 1135 (1138) ; Greender v. Mac- 
kintosh, I. L. R., 4 Cal., 897 ; Kasmunissa v. 
Ntlratna, I. L. R,. 8 Oal.. 86; Oriental Bank 
Corporation v. Cobinloll; I.L.B., 10 Cal., 73, 
(789) ; Arunachala v. Ramasamya, I. L. B., 

6 Mad., 403 ; Veerasokhav, Papiah, I. L- R. 
26 Mad., 792 ; Bazayet v. Doolichand, I. L. 
R., 4 Cal., 402; Corser v. Cartwright L. R. 

7 H, L., 731 ; British Mutual Investment 
Co. V. Smart, L. R., 10 Ch. 667 (577) ; of. 
per Hall V. C.. i6., p. 569 note. 

(9) Burjorji v. Dhunbai, I.L.R.. 16 Bom. 1. 
(10) Kanagapipa v. Sokkalinga, 1. L. R., 16 

Mad., 362. 
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with them in a scheme for depriving the judgment-creditors of their due. If 
they did not tell her, they deprived her by their silence when as near relatives 
gottiog an advantage, they were bound, in dealing with an ignorant woman, 
to put her in possession of all the material facts. A sale executed on the 

eve of the failure of a firm is not on that account void. The subject will 
have to be more fully discussed later on. (3) 

I 

40 . Where, for the more beneficial enjoyment of his own 
Burden of obli immoveable property, a third person has, in- 

gatioD, irapoeing dependenlly of any interest in the immoveable 

onand'**” *"* property of another or of any easement there- 
on, a right to restrain the enjoyment of the 
latter property or to compel its enjoyment in a particular 
manner, or 

where a third person is entitled to the benefit of an obliga- 
or of obligation tion arising out of contract and annexed to the 

noexed to owoer- owuerslup of imiiioveable property, but not 

ahip.bntnotamoant- ..i^- 

mg to interest or amounting to an interest therein or easement 
ieasement. tliercoil, 

such rights or obligation may be enforced against a trans- 
feree with notice thereof or a gratuitous transferee of the pro- 
perty affected thereby, but not against a transferee for consider- 
ation and without notice of the right or obligation, nor against 
such property in his hands. 

Illustration. 

A contracts to sell Sultanpur to B. While the contract is still in force be sells Sultan- 
pur to C who has notice of the contract. B may enforce the contract against C to the same 
extent as against A. 

662. Analogous Law. — With this section may be compared section 108, 
exception 2, of the Indian Contract Act, by which one of several joint-owners 
of property in sole possession of it by permission of the co-owners may convey 
the whole property to a bona fide purchaser “under circumstances which are not 
such as to raise a reasonable presumption that the person in possession of the 
goods has no right to sell them.” And under section 27 (6) of the Specific Belief 
Act, specific performance of a contract may be enforced against “any other person 
claiming under him by a title arising subsequently to the contract, except a 
transferee for value who has paid his money in good faith, and without notice of 
the original contract.” Compare also sections 24 {d) and 25 (e) of the latter 
Act.(^^ This and the last preceding section originally formed one section on which 
the Select Committee observed : “The remainder of section 40, though suggest- 
ed by English cases, is, in our opinion, founded on general principles of 
equity applicable to India, and may therefore fitly be left unaltered in the Bill.” 


(1) Rangilbhai v. Vinaydkj I, L. B., 14 
Bom., 666. 

(3) Motilal V. Uiam, I. L- B., 13 Bom., 
434, see 8. 58 & oomm. post. 

(3) 8. 63 post, 

(4) Act I of 1877. 


(5) Marginal reference in the Bill as set- 
tled by the Law Commissioner shew that 
these cases are Wilson v. Hart^ L.B , 1 Gh., 
463 ; Richards v. ReviU, 7 Ch. D., 224 : Afo* 
Lean v. McKay, L.K., 6 P.C., 327. 
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As regards ood bract for the sale of land a similar rule is enacted in section 91 
of the Indian Trusts Aot.(i> “Where a person acquires property with notice that 
another person has entered into an existing contract affecting that property, of 
which specific performance could be enforced, the former must hold the property 
for the beneht of the latter to the extent necessary to give effect to the contract. 

663. Principle. — The principle and scope of this section is the same as 
of section 11, ante, paragraph 2 (q, v). This section deals with, what are known 
in the English law as restrictive covenants" and which are equitably enforced 
against all transferees under circumstances mentioned in the section. They are 
not covenants running with the land and hence not binding upon all purchasers 
with or without notice. (2) Nor are they covenants of the nature of easements 
which avail against all the world. The object of this section is to protect cove- 
nants which are universally regarded as necessary for the improvement or bene- 
ficial enjoyment of one’s property. And since these restrictions are not of the 
same importance as easements, or covenants running with the land, it is consi- 
dered equitable that they should be enforced only as against transferees with 
notice, or gratuitous transferees. But the section has no application to merely 
personal covenants, which were not intended to bind all transferees as such, and 
so it has been held by Hall, V. C., who, on a ^review of the cases on the sub- 
ject, said : “ It may bo considered as determined that any one who has acquir- 
ed land, being one of several lots laid out for sale as building lots, when the 
Court is satisfied that it was the intention that each one of the several purcha- 
sers should bo bound by and should, as against the others, have the benefit of 
the covenant entered into by each of the purchasers, is entitled to the benefit 
of the covenant and that this right, that is, the benefit of the covenant enures 
to the assign of the first purchaser, in other words, runs with the land of such 
purchaser. This right exists not only where the several parties execute a 
mutual deed of covenant, but where a mutual contract can be sufficiently estab- 
lished. And as to the necessity, and effect of notice, it has been held “that 
notice of a covenant puts the defendant in the same position, and that the Court 
will proceed exactly as if he were a party to the covenant." W And in another 
case Knight Bruce, L. J., said: “ It may be stated at least as a general rule that 
where a man by gift of purchase acquires property from another, with know- 
ledge of a previous contract lawfully, and for valuable consideration made by 
him, with a third person to use and employ the property for a particular pur- 
pose in a specified manner, the acquirer shall not, to the material damage of 
the third person in opposition to the contract, and inconsistently with it, use 
and employ the property in a manner not allowable to the giver or seller." W 

664. Meaning* of Words. — Immoveable property and an “ interest'* 
therein are two distinguishable terms. Bights of common, right of way, and other 
profits in aiieno solo, rents, pensions and annuities secured upon land — all these 
clearly constitute an interest'' in immoveable property. On the other band, 
pensions and annuities not secured upon land, houses or the like, as clearly do not 
constitute such an interest. The meaning of immoveable property has already 

(1) Aot II of 1882. (5) De Motion v. Gidaon, 4 D. & J., 276 

(2) Tulk V. Moxay, 2 Phil., 774 ; Spencer's (282) : of. Barfield v. Nicholson, 2 L.J. Oh., 

case, S.L.G. (9th Ed.), 66 ; Austerhurry v. 90; Hoare v. Dresser, L.R., 7 H.L.,317. 
Corporation of Oldham* 29 Ch. D., 750. (6) Fadu v. Oour Mohan, I.L-R., 19 Cal*, 

(3) RsnaZs V. Cowfishaw;. 9 Oh. D.. 130, O. 644 (662), P. B. The point is elaborately 

A. ll (3h. D., 866. * disoussert in Collector v. Krishnanath, I.L.B., 

(4) Per Fry, J., in Bichaids v. Reviit, 7 5 Bom., 322 (336) ; Qorjind Sahaye v. Muno» 

Oh. D., 224 (227) ; following Wilson v. hur, 1 W.R., 65 (66). 

HaW, L.R. 1 Oh., 463. 
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been discussed before. U) “ Benefit of an obligation'" is the right which one of 
the contractual parties acquires over the other in virtue of his contract. The 
section only treats of a benefit of an obligation (a) arising out of contract, and 
(ft) annexed to the ownership of immoveable property. “ Transferee for consi- 
deration" must mean for valuable consideration, i,e,, money, marriage, or 
money’s worth, i.e., some equivalent for money in the eye of the law. (2) 
" Without notice" — as to what constitutes notice has been defined in the last 
paragraph* of section 3 of the Act (§§ 103-170). 

666. Covenants running with the Land.— On a transfer of pro- 
perty, covenants are made or implied which may either run with the land on 
which may merely relate to the land but do not run with it. The Act 
itself affords instances of the former in section 55 which enumerates such 
covenants implied on a sale of land, and which in the language of that section 
** shall be annexed to. and shall go with the interest of the transferee as such, 
and may be enforced by every person to whom that interest is for the whole 
or any part thereof from time to time vested.” (3) Similarly, covenants run- 
ning with the mortgage are enumerated in section 65, and those with the lease 
in section 108. Such covenants must then be distinguished from those here 
mentioned, for while the former pass with the land and are enforceable against 
the transferee with or without notice, those which merely relate to the land are 
only enforceable against transferees in the circumstances here mentioned. A 
covenant is said to run with the land, when either *tbe liability to per- 
form it, or the right to take advantage of it passes to the assignee of that land. 
A covenant is said to run with the reversion, when either the liability to 
perform it, or the right to take advantage of it passes to the assignee of that 
reversion. (4) At common law covenants did not run with the reversion <5) 
they ran with the land. 1®) As regards covenants running with the land it 
should be noted that the Act does not generally deal with them, but such 
covenants play an important part in the English Law, where they would appear 
to be subject to the three following conditions : (i) that they must relate 
directly to the land, or to a thing in existence, or parcel of the demise’* 
(ii) where they relate to a thing not in existence at the time, but which comes into 
existence, they will be annexed to the land, but they will not bind the assigns 
unless so named ; and (iii) when they relate to a thing not annexed nor to be 
annexed to the land, but are collateral in their nature or are merely personal, 
they will not run, that is, they will not bind the assignee nor pass to him 
even though ho is named. If) And their principle has been thus stated : — 
(i) Where, either by tradition or good sense, the burden of the obligation would be 
said, elliptically, to fall on the land of the covenantor, the creation of such a 
burden is, in theory, a grant or transfer of a partial interest in that land to the 
covenantee ; as the right of property, so created, can be asserted against every 
possessor of the land, it would not be extravagant or absurd to allow it to be 
asserted by the action of covenant ; (ii) Where such a right is granted to the 
owner of a neighbouring piece of land for the benefit of that land, the right 
will be attached to the land, and go with it into all hands ; the action of cove- 
nant would be allowed to assignees, not named, and it would not be absurd to 

(1) §§ 69, C5. (5) Thursby v. Plants 1, Lev., 259. 

(2) 8. 66 (2). (6) Butler v. Archer ^ 12 L. R., Ir. Oh. 104 

(3) Snell’s Equity (9th Ed.), 83 ; Story, (127) ; For instances of such covenants see 
Eg. Jur., § 364 ; Thomas v. Thomas, 2 Q.B. *18. L. C., 65. 

D., 851 ; Indian Contract Act, 8, 2 (a). (7) Real Property Commissioners’ 3rd 

(4) Cf. Conveyancing Act, 1881 (44 & 45 Report. 

Viet. C., 41) 88. 10, 11. 
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give it to disseisors. In order to make a oovenant run with the land of the 
covenantor and bind his heirs and assigns, the covenantee must have such an 
interest in that land as to amount to a privity of estate between the parties to 
the covenant. It is not necessary that their relation should be that of landlord 
and tenant ; but an interest in the nature of an easement in the land which the 
oovenant purports to bind, whether already existing or created by the very .deed 
which contains the covenant, constitutes a sufficient privity of estate to make 
the burden of a oovenant to do certain acts upon the land, for the support and 
protection of that interest, and the beneficial use and enjoyment of the land 
granted, run with the land charged. An obligation, duly expressed, that the 
structures upon one parcel of land shall, for ever, be of a certain character for 
the benefit of an adjoining parcel, is equally a charge upon the first parcel, 
whether the obligation is affirmative or merely restrictive, and whether the 
affirmative acts, necessary to carry the obligation into effect are to bo done by 
the owner of the one or the owner of the other.*'12) Such covenants must bo 
clearly distinguished from those treated of in the section, as well as from ease- 
ments, such as a right to light or a water-course, or a right of way, which may 
independently of notice be enforced against the occupier of the servient tenement 
if the right is interfered with. (3) Or in other words while a mere covenant 
avails against only those who take with notice, an easement avails against all 
the world irrespective of notice. But a covenant running with the land though 
wider in its application is not necessarily exempt from the equitable rule as to 
notice. (4) For while it*ia clear from the Act that certain covenants (®) are 
enforceable against all transferees with or without notice, there are others, 
which though falling into the same class are still not enforceable against all 
transferees independently of notice. The former may be designated the usual 
covenants, while the latter are those unusual covenants which are not presumed 
by implication of law but which though running with the land are nevertheless 
not enforceable against transferees without notice. Such covenants would then 
be scarcely distinguishable from those comprised in the section. 

666. Negative Covenants. — A restrictive covenant is one which 
would entitle a third person to interfere with the free use which the transferee 
may choose to make of the property which is the subject matter of the con- 
tract. 1^) A restrictive covenant runs with the land if created for the benefit of 
the land conveyed or of that of which the grantor remains the owner, and is 
intended to be annexed to such land ; in other words, when by the construction 
of a grant it appears that it was not the intention of the parties to create or 
reserve a right in the nature of a servitude in the land granted, for the benefit 
of other land owned by the grantor, — no matter in what form the intention 
may be expressed, such right, if not agiinst public policy, will be held to be 
appurtenant to the land of the grantor, and binding on that conveyed to the 
grantee, and the right and burden, thus created and imposed, will pass with 
the land to all subsequent grantees. The converse proposition also holds, 
because a grantor may impo.s 0 restrictions for the benefit of the land 
already sold as of that remaining in his hands which he proposes to sell.f^) 


(1; Norcrossv, James, 140 Mass., 18S, cited 
in Dayal Chandra v. Chunilal, 12 0. L. J., 
269 (263.) 

(2) Bronson v. Coffin, 108 Mass,, 176 cited 
in Dayal Chandra v. Chunilal, 12 0. L. J., 
269 (264.) 

(3) Gf. Per Mellish, L. J., in Leech v. 8ch~ 
weder, L. B. 9 Ch., 463 (476, 476). 

G. TP— 62 


(4) Renals v. Cowlishaw, 11 Ch. D., 866 
O. A., from 9 Ch. D., 126. 

(5) K,g, those mentioned in Bs. 66, 65 and 
180. 

(6) Femsel and Wilson v. Tttcher, [1907] 
2 Ch., 191. 

(7) Dayal Chandra v. Chunilal, 12 O.L.J. 
259 (265). 
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Negative covenants entered in sale deeds restricting the right of the purchaser 
to use the land purchased ordinarily fall under the three following classes : 

(i) where the covenant is entered into simply for the vendor's own benefit ; 

(ii) where the covenant is for the benefit of the vendor in his capacity of owner 
of a particular property ; and (iii) where the covenant is for the benefit of the 
vendor, in so far as he reserves unsold property, and also for the benefit 
of other purchasers as part of what is called a building sjheme.f^) In all 
such cases, the court has, speaking generally, no discretion to consider the 
balance of convenience on matters of that nature, but is bound to give effect to 
the contract between the parties,, unless the plaintiff seeming to enforce the 
covenant has by bis own conduct, or by that of the persons through whom he 
claims, become disentitled to sue. ^2) Such covenants may assume a variety of 
forms. For instance, they may require the purchaser to conform to a settled 
building scheme as that the land should bo used only for the erection of houses 
adapted for and used as private residences in which case the erection of resi- 
dential flats would be a breach. (‘^1 So would be the erection of an embankment 
and the running of a railway line, the breach of a covenant that the land shall 
be used only for building private dwelling houses and against the carrying on 
upon them any noisy trade ; so where the vendees covenanted not to erect 
“ any hut, house or shoo or any hotel of less annual value than .^50,” and the 
administratrix of the vendor sued the vendee’s assignee upon the covenant for 
injunction, but it appeared that the plaintiff bad no interest in any adjoining 
land which would be damaged by breach of the covenant. It was held that in 
these circumstances tlio covennnt which was a personal one could not be en- 
forced. Covenants which are unusually restrictive are not included in nor pre- 
sumed from the usual covenants : as for instance, a covenant to build houses on 
land the rent of which should be double the value of the rent reserved by the deed, 
without limiting any time within which such building was to be required. (6) 
Delusive or* deceptive statements as to covenants by the transferrer not only 
disentitle him to enforce them, but if they materially affect the enjoyment of 
the property, the purchaser may repudiate his bargain. (7) It would anpear 
that a transferee, availing himself of this section, must explicitly plead want of 
notice and then prove it. “ And it would seem still that, if a defendant put in 
a statement, but did not set up the defence that he is a purchaser, for value 
without notice, he cannot afterwards insist on that defence." In England 
it has been held that when the benefit of a restrictive covenant has been 
once clearly annexed to one piece of land there is a presumption that it passes 
by an assignment of that land, and it may be said to run with the land in 
equity as well as at law, without proof of special bargain or representation of 
the assignment of the land. The covenant in such a case runs with the land 
because the assignee has purchased something which inhered in or was annex- 
ed to the land which he bought. The purchaser’s ignorance of the existence 
of the covenant does not defeat the presumption, though it may be rebutted by 

(1) Per Farwell J., in Osborne v. Bradley, (7) Sjmnner v. Walsh, 11 W. Eq . 697; 

[1903] 2 Ch. 446 (450). Flin v. Woodin, 9Ha., 618 ; Phillips v. Clad- 

(2) Per Lordfl Cairns in Doberty v. cleutjh^’L.B.., 4Q.B., 169; Cato v. Thomp- 

Allman, 3 App. Cas., 709 (719) followed in son, 9 Q. B. D., 611; Ellis v. Rogers 
Osborne v. Bradley, [1903] 2 Ch., 446 (461). 2 Ch. D., 661. 

(3) Rogers v. Hoseqood [1900] 2 Ch., 388. (8) 2 W. & T. L. C., p. 30, note ; Bira 

(4) Long Eaton Recreation Grounds Co., Singh v. Narain, 10 C. P. L. R., 100 (112); 

V. Midland Railway, 71 L.J. K.B., 74, 0.A., followed in Oopal v, Ganput, 13 C. P. L. R., 
[1902] 2K B., 674. 172 ; Mulji v. Macleod, 5 Bom. L. R., 991 

(6) Formby v. Barker, [1903] 2 Ch.. 539. (996). 

(6) Andrew v. Aitken, 22 Ch. D., 218. 
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proof of facts inconsistent with it. W) The question of notice would hardly 
arise where a valid charge has been* created on land, and which being an 
interest carved out of the land would subsist and may be enforced against a 
purchaser independently of notice/* 

667. Nature of Belief granted. — A restrictive covenant may be en- 
forced by a perpetual injunction, or a mandatory injunction : while in certain 
oases the Court may substitute damages for an injunction. 

668. Perpetual injunction will only be decreed if the right and the breach 

are clearly established, and the covenant is of such a nature 
(1) Injunction. as can be specifically enforced. In such a case injunction 
will bo granted, and the court will not, except under very ex- 
ceptional oircumstancos, take into consideration the comparative injury to the 
parties from granting or withholding it. (3) And in all cases injunction is the 
rule, and damages the exception. A covenantee has a right to the enjoyment 
of his property modo et forma as stipulated for by him. W And it is no defence 
to say that the right complained of has occasioned no damages, or has on the 
contrary benefited the owner. The question has nothing to do with damages, 
and it is not necessary that the “plaintiff should prove any damages. W So 
Kekewich, J., in one case said : “ When a naan is suing on a covenant, leaving 
out of the question of course those minima about which the law is said not to 
care, it is immaterial whether there is damage or not. A man is entitled to 
enforce that covenant, which is a species ol property." Lord Cranworth 
arrived at the same conclusion, though his reasoning was different : “It was 
said," he remarked, “ that this case comes within the principle of those cases 
in which the court has refused to interfere because no damage has been actually 
sustained ; but a person who stipulates that her neighbour shall not keep a 
school, stipulates that she shall bo relieved from all anxiety from a school being 
kept, and the feeling of anxiety is damages. The court is bound to protect 
the plaintiff against violation of the contract entered into by him. Where a 
restrictive covenant is entered into for the benefit of the covenantee personally, 
and not to secure the amenities of his property or as part of a building scheme, 
the plaintiff will not lose his right to enforce the covenant by injunction, on the 
ground that there has been a change in the character of the neighbourhood, 
unless he himself has been guilty of some act or omission raising a personal 
equity against him. 

But in these matters the court is given a wide latitude. And, though or- 
dinarily, the inconvenience to the defendant is not to be taken into account, it is 
loth to issue an injunction if it is made clear that the mischief it is intended to 
remedy is inappreciable and out of all proportion to the inconvenience it would 
cause to the defendant. (^) 

(1) Rogers v. Ilosegood, [1900] 2 Ch., L. R., 9 Ch., 465 n. ; reviewed by Kali, V.C, 

838. in Manners v. Johnson, 1 Oh. D., 673 (680). 

(2) Abadi V. Asaram, I.L.R., 2 All,, 162 ; (5) Manners w. Johnson, 1 Ch. D., (673, 

but in a later ease the question was let open, 6S0); Richards v. Revit., 7 Ch. D. , 224 (226); 

Churaman v. Balli, I. L* R., 9 All. 591. followinR Wilson v. Art, H.L.R., 1 Ch,, 463; 

** Charges'’ are dealt with in S. 100, ^05^ Collins v. Castle^ 36 Ch., D. 243. 

(3) Leader v. Mody, L. R., 10 Eq., 153; (6) Collins v. Castle, 36 Ch., D. 243 (264, 

Tipping V. Eck&t'sUy, 2 K. & J,, 264; John- 256). 

stone V. Hall, \h , ^20 \ Dickenson v. Grand (7) Kemp v. Sober, 1 Sim. (N.S.), 617 
Junction Canal Co. ^ lb Bee.v.,Tl0, 520); followed in Manners v. Johnson, 1 

(4) Per Wood, V.C, in Tipping v. Eckers- Ch, D., 673 (679. 680). 

ley, 2 K. & J., 264 (770) ; Western v. Mac- (8) Osborne v. Bradley [1903] 2 oh. 446, 

Dermott, L R. 1 Eq. 499; Leech v. Sehweder, (9) Bowes v. Law,, L. R. 9 Eq., 636. 
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669. It has been before remarked that the oovenants do not extend to 
oompelliog a party to the doing of a positive act, but while 
I Mandatory generally true, the same result may often be attained 

njuno on. framing the order in an indirect form, to compel a defend- 

ant to restore things to their former condition. The order when so framed is 
called a mandatory injunction. (1) It is however only resorted to in oases 
where relief by way of damages would be inadequate, and restoration of the 
things to their former condition is the only relief which will meet the ends of 
justice. A breach of an express covenant is usually relieved against in this 
way, notwithstanding the inconvenience it may cause to the defendant. A 
person who enters into an express agreement is bound to perform its conditions 
literally and he cannot be relieved of his obligation by pleading inconvenience 
either to himself ('^) or the public. (^1 In other respects a mandatory injunc- 
tion follows in principle a perpetual injunction and would be granted where it 
is found to be more appropriate. Thus where a person was bound by a cove- 
nant to supply water to work his lessee’s mills, the court restrained the lessor 
from binding the enjoyment of the plaintiff by keeping the ^orks out of repair, 
by the use of lock, or by continuing the removal of the stop-gates. Simi- 
larly a Railway Comnay was restrained from infringing its covenant to use a 
portion of the lessor’s land for a first-class station, by being required to stop 
its trains, So again, where a building has been erected in violation of a 

covenant, the defendant may be restrained from using it, or he may be compelled 
to alter the elevation and form of the building to the requisite symmetry. (6) 

A person applying for mandatory injunction must be diligent in enforcing 
his rights. A building allowed to be erected without demur,(7) or allowed to 
stand for five years (®) will not be ordered to be pulled down, but the question 
whether the plaintiff has used due diligence is one of fact and must be judged 
having regard to the facts and circumstances of each case. 

670. Relief in damages is substituted for an injunction, where the breach 

has been partially acquiesced in or where the circumstances 
(3) Damages. dictate such a course to be reasonable. But if acquies- 
cence amounts to a waiver even damages cannot be given. (H) 

671. What Restrictions bind Assignees with Notice.— Besides 
the covenants running with the land, and those expressed to bind assignees, 
law protects another class of servitudes controlling the enjoyment of land, 
which though not running with the land, nor even purporting to bind assigns, 
are still enforced by law, provided that the person against whom they are en- 
forced had notice of them. Thus in a leading case on the subject the owner in 
fee of a square garden and some houses in the square, in London, conveyed the 
garden to^ A in fee, the latter covenanting for himself and assigns not 
to use the open space for any other purpose than as a square garden, 
it was held that a purchaser from A with notice of the covenant was 
bound by it in equity, whether or not be was bound at law, and an 


(1) Smith V. Smith, L.R 20Eq., 604; 
Herman Loog v. Elan, 26 Oh. D., 314. 

(2) Bowes V. Law, L. R., 9 Eq., 636; 
Kilbey v. Haviland, 19 W.K., 698. 

(3) Lloyd V. London, Chatham and Dover 
By., 2 D.J. & S.. 579. 

(4) Lane v. Newdigate, 10 Ves., 192. 

(6) Hood V, N.E. By, Co., L. R., 8 Eq., 
665, modified O.A., in L.R., 6 Ch. 726. 

(6) Manners V, Johnson, 1 Ch. D.. 860; 
Macmanus y. Cooker 66 L.J., Ch-, 66; De 

4 


Nicols V. Abel (1869), W.N., 14. 

(7) Qaskin v. Balls, 13 Ch. D., 328. 

(8) lb. 

(9) Gate v. Abbott, 8 Jur. (N.S.), 987 ; 
Senior v. Pawson, L.B., 3 Eq., 335 ; Smith 
V. Smith, L.R., 20 Eq., 600; Gaunt v. 
Nyuncy, L.R., 8 Ch., 14. 

(10) Leader v. Moody, L.R., 20 Eq.. 164 ; 
Formley v. Barket [1903] 2 Cal. 539 (655). 

(11) Kelsey v. Dodd, 52 L.J., Ch., 34. 
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in junction was accordingly granted to restrain him from building on the 
square garden. (^) In another case on the sale of a bulding estate, there 

was a general deed of covenant prohibiting the various purchasers from using or 
allowing their lots to be used for certain purposes, and persons claiming, through 
purchasers who had been parties to the deed, having notice of the covenant^ 
were accordingly restrained from using their lots for any of the prohibited pur- 
poses. (2) So where there was a covenant by purchasers of adjoining lots not 
to throw out a building at the rear, it was held that subsequent purchasers of 
part of such adjoining lands, with notice of the covenants, were held to be 
bound by them, although it appeared that the vendor had reserved^ no interest 
for himself in the houses, and that no substantial injury had been done to any 
one of the owners of the houses, beyond affecting their enjoyment and some- 
what diminishing their value. (^) Similarly, a covenant for the use and occu- 
pation of land will be enforced against the successor or assignee of the covenant 
without or with notice. (^) Thus where the owner of some land sold a part of 
it and entered into an agreement with the purchaser that an adjoining plot of 
land “ should never be hereafter sold, but left for the common benefit of both 
parties and their successors,” it was held by the Privy Council that this being 
an agreement that the plot of land should be left open, in the state in which it 
then was, for the common advantage of both parties, the obligation could be 
enforced against any person who might bold the vendor’s land. (^) So where S 
purchased several houses from G, agreeing with the latter to use the houses for 
dwelling purposes only, and not to use them for carrying on any trade or busi- 
ness, or cause annoyance to the neighbouring property of G let out to other 
tenants, and S afterwards leased out these houses to persons who during 
negotiations became aware of the restrictive covenants, it was held that the 
lessees could not use the houses for the purpose of trade. (^) In another case 
the owner of a freehold bouse had entered into a covenant with the plaintiff, 
who was a previous owner, that the building should not be used as a beer-shop. 
The bouse was afterwards left to the defendant as tenant from year to year, 
without express notice of the covenant, but it was held that he was bound by it.ff ) 
A covenant not to build bouses of less value than ^61,200 has been similarly 
upheld. (®) And while a covenant in favour of conforming to a particular design 
of architecture will be enforced, slight deviations as to the colour of the buildings 
or as to the slate rooting may be overlooked, 


672. A vendor cannot create rights not connected with the enjoyment of 
the land and annex them to it, nor can the owner of land 
Leading princi- render it subject to a new species of burden so as to bind 
p esB a e . lands of an assignee, The general principle 

upon which the court deals with cases relating to the burden incidents 
of covenants and stipulations restrictive of the free use of land were 


(1) Tulk V. Moxay, 2 Th., 774 (777). 

(2) Whatman v. Gibson, 9 Sim., 206. 

(3) Western V, MacDermott, LR., 1 Eq., 
499, O A., L.R., 2 Ch., 72 ; Whatman v. Gift- 
son, 9 Sim., 196, in which the V, C. said: 
“I see no reason why such an agreement 
should not be binding in equity on the 
parties so coming in with notice. Each 
proprietor is manifestly interested in having 
all the neighbouring houses used in such a 
way as to preserve the general uniformity and 
respectability of the row ” To the same effect 
in CoUs V. Sims, Kay 66 (69); Kcates v. Lyon, 
L.R., 4 Ch., 218 (223). (In the lower Court 


an attempt was made to arrive at the same 
result by objecting to the erections on the 
ground of obscuring ancient lights, but Lord 
Romilley, M. R., had no hesitation in over- 
ruling the contention — ift., 505). 

(4) Mann v. Stephens^ 15 Sim., 379. 

(6) McLean v. McKay, L.R 6 r.C.. 327. 

(6) Spicer v. Martin, 14 App. Cas., 12. 

(7) Wilson v. Bart, 2 H. & M., 651 O. A., 
L.R., 1 Ch..463. 

(8) Collins V. Castle, 36 Ch. D., 248. 

(9) Nottingham Patent Brick S Tile Co* V, 
Butler, 15 Ch. D., 260, 270. 

(10) Ackroyd v. Smith, 10 C.B., 164. 
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eDunoiafced by Lord Cofctenham in a leading case in which he observed : 
“ That this court has iurisdiction to enforce a contract between the owner 
of land and his neighbour purchasing a part of it — that the latter shall either 
use or abstain from using the land purchased in a particular way — is what I 
never knew disputed. It is said that the covenant being one which does not 
run with the land this court cannot enforce it ; but the question is not whether 
the covenant runs with the land, but whether a party shall be permitted to use 
a land in a manner inconsistent - with the contract entered into by his vendor 
and with notice of which he purchased. Of course, the price will be afteoted 
by the covenant.” And further On he continued : “ That the question does 

not depend upon whether the covenant runs with the land is evident from this, 
that if there was a mere agreement, and no covenant, this court would enforce 
it against a party purchasing with notice of it, for if an equity is attached to 
the property by the owner, no one purchasing with notice of that equity can 
stand in a different situation from the party from whom he purchased. ” (^) 
The covenant is not open to the objection of creating a perpetuity. (‘^) Where 
S by an instrument for valuable consideration agreed to pay a sum of money 
to his wife A out of the income of certain land, and not to alienate such land 
without stipulating for the payment of such allowance out of its income, ho 
having subsequently given a usufructuary mortgage to L subject to the pay- 
ment of the allowance, and L gave R a sale-mortgage, the latter being infor- 
med of the charge, it was held that 11 was liable to continue tbe allowance to 
A. (3) Malikana reserved to be paid annually by the vendee to the vendor has 
been on a similar principle decreed against the vendee’s mortgagee. W Where 
property is sold in lots to several purchasers, any purchaser can enforce the 
covenant as if he were an equitable assignee of it. “ Each has an equitable 
right to enforce against the other, the obligation stipulated for in his interest 
and serving ag a part of his inducement (as the other knew) to the contract.” (5) 
But the question whether it is intended that each of the purchasers shall be 
liable in respect of those restrictive covenants to each of the other purcha- 
sers, is a question of fact to be determined by the intention of the vendors 
and the purchasers, in accordance with the ordinary rules of evidence, and 
if it is found that it was the intention that the purcbaseis should be bound by 
the covenants inter sc, a court of equity will, in favour of anv one of the pur- 
chasers, insist upon the performance of the covenants by any other of them, 
and will do so under such circumstances without introducing the vendor into 
the matter, Where the vendor disposes of his entire interest though in 
separate lots and not at the same time, it has been held that the fact of the 
vendor having reserved nothing for himself in conclusion or almost so, shows 
that the rq^strictive covenants are intended for the mutual benefit of the pur- 
chasers, who will bo therefore bound by them inter se, 18) 

(1) Talk V, Moxay, 2 Phil., 774 (777); (14th Ed.), 696. 

Keates v. Lyon, L. K.,4 Ch., 218 (222, 223). (3) Abadi v. Anaram, I. L. R., 2 AH. 162. 

(2) Whatman, v. Gibson, 9 Sim-, 196; (41 Churamany. BalilXi.VL,, 9 All. ,691; 

Mann v. Stephens, 15 Sim., 379; Tulk v. see 8 100 Coram., pos^. 

Moxay, 2 Phil., 774 ; Keppell v.* Bailey, 2 (5i Per West, J.. in Cooverji v. Bhimji, I. 

My. & K., 517 ; Moxhay v. Inderioick, 2 L.R., 6 Bom., 528 (633). 

DeG. & B., 703 ; Patchink v. Dubbins, I (6) Nottingnam Patent Brick & Tile Co, v. 

Kay, 8 affirmed 23 L. J. Ch., 45; Coles v, Butler^ 16 Q. B. D., 17S; Knight y,8immonds 

Sims, 1 Kay, 66, affirmed 6 Da G, & M . G., [1896] 2 Ch., 294 ; Rogers v. Hosegood, 

1 ; Child V. Douglas, 1 Kay, 660; Injuno- [1900] 2 Oh., 388. 

tion dissolved. L. J., 1 Aug., 1864 ; Taylor (7) Nottingham Patent Brick & Tile Co, v. 

V. Gilbertson, 2 Drew., 391, not a oase of Buffer, 16 Q. B. D., 778 (784). 

oovenant; Lukey v. Higgs, 1 Jur. N. 8. 200 ; (8) Nottingham Patent Brick & Tile Co,, v. 

Hodgson v. Copparad, 29 Beav., cited in Sugd. Butler, 16 Q. B. D., 776 (764). 
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673. Bufc in order to make them mutually binding, the covenants must oon- 

. form to the following four conditions ; (i) both the plaintiff 
sites ^ ^ pre-peqa - defendant must derive their title from a common vendor ; 

(ii) there must be evidence that previously to selling the 
lands to which both the plaintiff and defendant are respectively entitled the 
vendor had laid out his estate, or a defined portion thereof (including the lands 
purchased by the plaintiff and defendant respectively) for sale in lots subject ' 
to restrictions intended to be imposed on all the lots, and which though vary- 
ing in detail as to particular lots, are consistent and only consistent with some 
general scheme of development ; (iii) the restrictions were intended by the 
common vendor to be, and were for the mutual benefit of all the lots intended 
to be sold, it being then immaterial whether they were intended to and were 
equally for the benefit of the other land retained by the vendor ; and (iv) both the 
plaintiff and the defendant or their predecessors in title purchased their lots 
from the common vendor upon the footing that the restrictions subject to 
which the purchases were made were to enure lor the benefit of other lots in- 
cluded in the general scheme, whether or not they were also to enure for the 
benefit of other lands retained by the vendor. (D The object of restrictive 
covenants is to preserve the amenities of a neighbourhood, not necessarily to 
preserve or increase the value of property. 

674. But if a person, on granting or demising land, takes a restrictive cove- 

nant from the purchaser for bis own benefit and then 
co^enant^uTst grants or demises other lands to other persons without 

any notice of the covenant, the benefit of the covenant 
does not enure to the subsequent grantee or lessee. Tims where the owner of an 
estate granted a lease of a plot of land to A, who covenanted that he, his execu- 
tors, administrators, or assigns, would not during the term do on the premises 
anything which should be an annoyance to the neighbourhood or to* the lessor or 
his tenants, or diminish the value of the adjoining property, neither build nor 
allow to be built on the ground any building or erection without first submitting 
the plans to the lessor and obtaining his approval. The landlord some years 
afterwards granted a lease of an adjoining plot to B, who entered into a similar 
restrictive covenant. Within twenty years ^ commenced, with the approval of 
the lessor, to.build upon his ground so as to darken windows of 7?’s house. B 
sued to restrain A from erecting, and the lessor from approving the building 
objected to, but it was held that B was not entitled to relief either on the 
principle that the lessor could not derogate from his grant, or on the ground 
that the restrictive covenants in A's lease enured for B*s benefit. <2) “ it 

would be,” observed James, L. J., “too great an extension pi the doc- 
trine of implied obligation to raise by implication a right in the auture of 
an equitable assignment of the benefit of the covenant. There was no 
bargain as to enforcing the covenant for the benefit of the plaintiff and we can- 
not imply one.” In another case A sold part of an estate to B, who entered 
into restrictive covenants, for himself, his heirs and assigns, with A, his heirs 
executors, and administrators, as to buildings on the purchased property ; but 
A did not enter into any covenants as to the land retained. Afterwards A sold 
various lots of the part retained to other persons, but nothing appeared as to 
the contents of their conveyances, nor was there any evidence that they were 
informed of the covenants entered into by B. A then re-purchased from B 
what he had sold to him. It w^ held that the benefit of B*s covenants did 


(X) Elliston V. Reacher [1908] 2 Oh. 374. 
(2) Master v. Hansard. 4 Oh. D., 718. 


(3) Master v. Hansard, 4Gh. D.. 718 (723)» 
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nob in equity pass to the subsequent purchasers of other parts of the estate 
from Aj and that A, after the re-purchase, could make a title to the repurchased 
land discharged from the covenants. 


676. The question in such cases is whether the restrictions are merely 
True test matters of agreement between the vendor and his vendees, 

• imposed for his own benefit and protection, or are meant by 

him and understood by the buyers to be for the common benefit of the pur- 
chasers. (2) This is a question regarding which no general rule can be laid 
down, for its determination depends upon the intention of the parties, and of 
the surrounding circumstances of each case, Bub the principle which may 
be deduced from the cases is that where the same vendor selling to several per- 
sons plots of land, parts of a larger property, exacts from each of them coven- 
ants imposing restrictions on the use of the plots sold without putting himself 
under any corresponding obligation, it is a question of fact whether the restric- 
tions are merely matters of agreement between the vendor himself and his 
vendees, imposed for his own benefit and protection, or are meant by him 
and understood by the buyers to be for the common advantage of the 
several purchasers. If the restrictive covenants are simply for the benefit 
of the vendor, purchasers of other plots of land from the vendor cannot 
claim to take advantage of them. If they are meant for the common 
advantage of a set of purchasers, such purchasers and their assigns 
may enforce them inter se for their own benefit. Where for instance, the 


purchasers from the common vendor have not known of the existence of the 
covenants, that is a strong, if not a conclusive, circumstance to shew that 
there was no intention that they should enure to their benefit. One circum- 
stance which has always been held to be cogent evidence of an intention that 
the covenants shall be for the common benefit of the purchasers is that the 
several lots have been laid out for sale as building lots, f®) Again, where the 
vendor disposes of the whole of his property parcelled out in lots and the 
purchasers take with notice of the restrictive covenants, the inference is strong 
that the covenants are for the common benefit of the purchasers, who have 
presumably paid a higher price for the plots than they would have fetched if 
the neighbours had been free to make unfettered use of the property purchased 
by them. 


676, A purchaser may also be entitled to the benefit of a restrictive 
covenant entered into with his vendor by another or others 
me^^orcoveDant! ^here his vendor has contracted with him that he shall 
be the assignee of it, that is, have the benefit of the 
covenant, and such covenant need not be express, but may be collected from 
the transaction of sale and purchase. In considering this the expressed or 
otherwise apparent purpose or object of the covenant in reference to its being 
intended to be annexed to other property or to its being only obtained to enable 
tbe covenantee more advantageously to deal with his property must be attended 
to. Whether the purchaser is the purchaser of all the land retained by his vendor 


(1) Keates v. Lyon, L. R., 4 Ch., 218. 

(2) Nottingham Brick & Tile Co. v. Butler, 
16 Q. B. D. 261 (268), O. A-. 16 Q. B. D. 
778. 

(3) Renals v. Cowlishaw, 9 Gh. D., 125 
129) ; O. A., 11 Ch. D., 866. 

(4) Keates V. Lyon, L. R., 4 Gh., 218 ; Mas- 
ter V. Hansard, 4 Gh. D., 718 ; Renals v. Cow- 


ishaw, 9 Ch. D.. 125, O. A., 11 Ch. D.. 866 ; 
explained per Wills, J., in Nottingham Patent 
Brick d Tile Co, Butler, 15 Q. B. D., 
261 (269). 

(5) Mann v. Stephens, 15 Sim., 377 ; Wes- 
tern V. Macdermottt L. R., 2 Oh., 72 ; Coles 
V. Sims, Kay 66. 
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wheo the ooveoant wm entered into is also important. If he is not„ it may 
<be important to take into consideration whether his vendor has sold off part of 
the land so retained %nd, if he has done so, whether or not be has sold subject 
to similar covenant ; whether the purchaser claiming the benefit of the. 
covenant has entered into a similar covenant mav not be so important.!^) 


677. Covenants when Unenforceable.— A covenant which is too 
indefinite would be enforced only to the extent it is definite, and it may be even 
varied by omitting from it the words that are found to be too indefinite for 
construction. (^) But if the covenant is altogether indefinite, or creates inde- 
finite rights of property, the Court will not at all enforce it.i3) Again, if 
compliance with the covenant has the effect of rendering a portion of the property 
inalienable except under very onerous and depreciating conditions, the Court 
wtll be reluctant to move.^'t) ^or is the rule intended to authorize dealing with 
the property in a manner unauthorized by the rules and principles which govern 
rights in real property. If the covenant has the effect of creating a servitude or 
an easement, the Court will not enforce it.(^) A covenant may be rendered 
unenforceable by acquiescing in its breaches provided that the breaches were 
not unimportant, (6) or such as caused no particular injury or were such as 
did not affect the enjoyment of the property. A passive acquiescence of 
one breach of covenant cannot be considered to he a waiver for all future time 
of the right to complain of any other breach. But the case assumes 
a different aspect when the party to be aggrieved actively connives at the 
breaches or does some act inconsistent with his right against the covenantor. 

In doubtful cases restrictive covenants, being against common right, are 
construed favourably to the coven antor.^^) And so it has been held that a 
covenant not to use the building as a public house for the sale of beer, was xfot 
infringed by sale of beer by retail under a license not to be drunk on the^ pre- 
mises. So a prohibition against engaging in a specified trade “ or in any 
matter relating thereto*' within a given area does not prevent the covenantor 
from lending money to persons engaged in that trade, even though the debtor's 
only means of repayment are out of the profits of the trado.^^®) 


678. liimits of the Rule. — Again, the rule is limited only to restrictive 
covenants, and has no application to affirmative covenants, involving an expen- 
diture of money, as to build or repair building8.(^i) So except in the case of 
landlord and tenant, the English authorities are in favour of holding the rule 
as only applicable to restrictive or negative covenants, as distinguished from 
covenants. “ which can only be enforced by making the owner put his hand 


into his pocket. If the transferee 


(1) Per Hall, V.C., in Renals v. Cowlishawy 
6 Oh. D., 130, O A., 11 Oh. D.. 866. 

(•2) Mannv, Stephens, 15 Sim., 377 ; ex- 
plained in Keates v. Lyon, L. R., 4 Oh , 218. 
(225). 

(3) McLean v. McKay, L. R., 6 P.O.. 327 
(386) 

•(4) Of. Keates v. Lyon, L. R., 4 Oh., 219 
(228). 

(5) McLean v. McKay, L. B., 5 P^O., 327 

(334, 386, 337). ^ ^ 

(6) Richards v. Remit, 7 Oh, D , 224 (226). 

(7) Western v. MacDennotL L. R., 2 Oh., 
72 (74). 

(8) Plase V. Coats', L. R., 2 Eq., 688. 

(9) Plase V. CoatSf L. R., 2 Bq., 688 ; of, 

G. TP— 68 


has acquiesced in his non -enforcement 


Feilden v. Slater, L. R , 7 Eq., 623 ; Jones 
V. Bmie, L. B., 9 Eq., 674. 

10) Bird V. Lake, 1 H. & M., 838. 

11) Haywood v. The Brunswick Perma- 
nent, d'C., Society, 8 Q.B. D., 408. 

(12) Haywood v. Brunswick Building 8o^ 
ciety, 8 Q. B. D., 403 (409); animadverting 
on Cooke v. Chilcott, 30b. D.,694; in Morlarid 
V. Cooke,, L.R., 6 Eq., 252, there was a deed 
of partition. The correct rule in accordanoe 
with the text has been enunciated in Wilson 
V. Hart, L. R., 1 Oh., 464 ; London d S, W% 
Ry, Co Gomm, 20 Oh. D., 582; Auster- 
berry v. Corporation of Oldham, 29 Oh. D., 
750; Hall v. Ewin, 37 Oh. D., 74 ; Clogg 
Bonds, 44 Ob. D., 503. 
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or where its enforoemeDt will be manifestly unjust, causing more harm than 
good, it will be refused. U) 


Covenants for 
pre-emption and 
re-purehase. 

or with notice.<2) 


67&. A covenant, in a deed of mortgage or sale, of pre-emption in favour 
of the transferrer is not a covenant which in the phraseology 
of the English law runs with the land. Such a covenant is 
subject to the rule here enunciated, and is only available 
against transferees who have taken without consideration 
Tbe covenant must, however, give pre-emption of the land 
mortgaged or leased and not of other lands, in which case the covenant would 
not be enforced. 1^) An option for re-purchase is sometimes inserted in a sain 

deed, which may or may not be limited as to time and in which a fixed price 
may or may not be stipulated for. Such option is to be distinguished from a 
covenant for repurchase which converts a sale into a mortgage and which ^ill 
have to be considered later on. (4) It will sufiQoe here to state that where the 
vendor sells his property outright to B, but stipulates for its repurchase at a 
fixed price, the covenant cannot be treated as otherwise than a purely personal 
one 1^) and which could only bo enforced in the terms of this section, and for 
which the limitation would presumably be six years calculated from the date of 
tbe sale. It is however apprehended that such a covenant unlimited as to 
time would bo obnoxious to the rule against perpetuities, 


680. Obligations merely Contractual.— The second paragraph deals 
with a contractual obligation relating to land but falling short of an interest 
therein, or easement thereon. A similar provision is made in the Indian Trusts 
Act.f*^) As an example of such an obligation may bo mentioned tbe obligation 
created on contract for the sale of land and which is defined to create no more 
than a personal right to specifically enforce the contract. Such a contract 
may not only bo enforced against the actual party to it and his representative, 
but also against other persons who claim by a title subsequently created, for, as 
their Lordships of the Privy Council in one case observed, “ there is nothing 
more familiar than the doctrine of equity that a man, who has bona fide paid 
money without notice of any other title, though at the time of the payment he, 
as purchaser, gets nothing but an equitable title, may afterwards get in a legal 
title, if he can, and may hold it ; though during the interval between the pay- 
ment and the getting in the legal title he may have had notice of some prior 
dealing inconsistent with good faith of the dealing with himself.”*^) j3q(j jjj jg 
equally clear that a subsequent transferee who has in good faith paid money 
without notice of any other title has tbe greater right to protection than one 
whose contract is still inchoate, although he may be equally innooent.^fl) So 
where there is a term in gross the expressed object of which has been satis- 
fied, the term is, according to the doctrine of equity, held upon trust for 


(1) Bfdford V. Trustcps of the British Muse- 
um, 2 M. & K., 552. For a full commentary 
on this subject see under S. 11 ante. 

(2) Bamaswavii v. Chinvan, 11 M. L. J. 
B., 132 (135); contra in Karim Bnksh v. 
Phula Bibit I. L. R., 8 All., 102; Bahadur 
Singh v. Ram Smgh, I. L. R., 27 All., 12. 

(3) Colb son V. Leitsmi, 6 Taunt, 224 ; 
Kepp‘l V. BaiUy, 2 My.& K., 617 (644). 

(4) S. 58 Comm, post. 

(6) Streker v. Dean, 16 Beav. 161 ; Sri- 
mutiy Ttipoora v.JvggW Nalh, 2 W.R.. 321 ; 
Ourunath v. YamanavUt I. L. B., 35 Bom., 


258 ; contra Bnnsidhar v. Oaneahe, I. L. R.. 
22 All., 338 (339). 

(6) London and S. W. Ry. v. Oomen, iO- 
Cb. D., 662 overruling contra held in Bir- 
mxngham Canal Co v. Cartwright, 11 Ch. O.. 
421. 

(7) 8. 91, Act II of 1882. 

(8) 8. 54, para. 5. 

(9) Per Lord Selbourne, L 0., in Black- 
wood V. London Chartered Bank of Australia, 
L.R., 6 P.C., 92 (111). 

(10) Sugd.. 177. 
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the successive equitable interests according to their priorities. , It follows 
that if a subsequent equitable owner gets in the term with notice of the 
prior equity he gets it subject to the equity of the prior equitable owner» 
and, consequently, is restrained from setting it up against such owner by reason 
of an equity vested not in a third person, but in that prior equitable owner 
himBelf.(l) And so it has been elsewhere observed that “where two persons 
have, in conscience, an equal claim to the same property, equity will not 
interfere against the one who acquires a legal right to hold it, even although 
his equitable title be of later date than that of his opponent. The rule is 
subject to no exception not even in favour of charities. "(2) No person can 
have an equity of a higher kind in respect to property, than that which arises 
from his having fairly bought and paid for it. The execution of a conveyance 
to»a hona fide purchaser for valuable consideration, or to his trustee, wilU 
therefore under the above rule, render bis title indefeasible as against all 
equitable claimants, oven for valuable consideration, of whose claims he had no 
notice prior to the execution of the conveyance, and actual payment of the 
purchase-money. Of course, if the purchaser knows of an incumbrance, either 
before or after the execution of his conveyance, but before the payment of the 
whole of his purchase-money, he will be liable to the extent of any purchase- 
money, which he subsequently, without the consent of such incumbrancer, 
pays to the vendor.” (3) 

681. Where there is only an agreement to renew a kaiiom or mortgage 
for twelve years and the owner sells the property to a third person who pur- 
chases with notice of the prior agreement, such third person can sue to eject 
the person who is in possession, and who is entitled to get the kanom renewed 
under the agreement, notwithstanding the fact that the person in possession 
would be, at the institution of the suit, in time to enforce specific perfor- 
mance. (4) So where a mortgagee had, at the time of his mortgage, notice of 
an agreement by the mortgagor to mortgage his property to another, the latter 
though holding a subsequent mortgage would have priority over the prior 
mortgagee, because the latter had taken his mortgage with notice of the prior 
agreements. (^) In other words, so long as the remedy of the person having 
the benefit of an obligation is subsisting and not barred by time, ho may not 
only enforce his right, but he may also restrain others who may be acting in 
derogation of it. But as soon as the enforcement of his right becomes barred 
by time, he has then no equity left that he could use for offensive or defensive 
purposes. So where the owner contracted to sell his property to A and he 
then so’d it to B, who took it with notice of the prior contract in favour of A, 
who sued the owner without impleading B, and obtained a decree for specific 
performance, that decree would not be sufficient to oust B and if he is sued for 
possession B may set up limitation in bar of A's right to enforce his contract 
against him. (6) 

682. It would appear that the rule still holds good although a purchaser 
may have procured a good legal title by fraud of a third party, provided that he 


(1) Per Lord Eldon, L. C., in Maundrell 
V MaufidreL 10 Ves., 246 (259, 260) ; Taylor 
V. Russell, [1901], 1 Oh., 8 (29). 

(21 Dart’s V. & P. (6t,h Ed.), 927 ; citing 
Oxwiclc v.Plumfir, Bao. Abr., Mortgage E.S 3; 
Attorney-General v. Wilkins, 17 B., 285. 

(3) 26., p.927, 928. 

(4) Achuban v. Roman, 13 M. L. J. R., 


217. 

(6) Kameswaramma v. Sitaramanuja, 
I.L.R , 29 Mad., 177. 

(6) Manogi v. Sarat Lai, 4 0. L. J., 334 ; 
Jugaldas v. Ambashonkar, I.L.B., 12 Bom., 
501 ; Yoshvant v. Vithoba, I.L R., 12 Bom., 
231 ; Surnomoyi v. Ashutosh Ooswami, I. Ia 
R., 27 Cal., 714. 
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is innocent and has had no notice of it. (^) The two cardinal rules on the sub- 
ject were stated by James, L. J., to be (i) that from a purchaser for value 
without notice this court takes away nothing which that purchaser has honest- 
ly acquired ; and (ii) that if a purchaser, however honest, on the completion 
of his purchase, acquires a defective title, that defective title this court will 
not a4ow to be strengthened either by his own fraud or by the fraud of any 
other person. The purchaser is not deprived of his protection if the legal 
estate is acquired by him by a different title from that which is deduced. W 
And it has been even hold that the defence of purchase for value without notice 
may be sustained, althouah the defendant, in order to make out his title to the 
legal estate, must roly on an instrument which discloses the title of the plaint- 
iff, the defendant not having had notice of such instrument at the time of his 
purchase. So where the trustees of a settlement advanced the trust- money on 
the security of real property which was conveyed to them by the mortgagor, 
the trust being noticed in the mortgage-deed, the surviving trustee of the 
settlement afterwards re-conveyed a part of the property to the mortgagor on 
payment of part of the mortgage-money, which he appropriated. The mort- 
gagor then conveyed that part of the property to new mortgagees, concealing 
with the connivance of the trustee, both the prior mortgage and the re-convey- 
ance. When the fraud was discovered, the cestui que trust under the settle- 
ment filed a bill against the mortgagees claiming priority. But it was held 
that the court would not interfere to take away the legal estate which passed 
to the new mortgagees under the reconveyance. Similarly, the result would 
be the same if in the above case the surviving trustee aher the mortgage 
induced the mortgagor to execute a deed by which the mortgaged property pur- 
ported to be conveyed to the trustee as on a purchase by him, though no 
money in fact passed and the trustee then, concealing the prior mqrtgage and 
shewing title under the pretended purchase-deed, conveyed the property to a 
mortgagee with notice.(5i The right of the person entitled to priority is not 
lost by the fact that the subsequent transferee had obtained a conveyance and 
was put in possession of the property. But in such a case the court may vary 
its decree for possession by declaring that the defendant's possession was that 
of the trustee for the plaintiff, to whom he should convey the property.(6l 

683. But a purchaser with a mere equitable title, is postponed to prior 
equitable claimants, for where the equities are equal the prior title prevails. ^7) 
Now it is provided in the Specific Relief Act (8) that specific performance of a 
contract cannot be enforced in favour of a person who, previously to the con- 
tract, had notice that a settlement of the subject-matter thereof (though not 
founded on any valuable consideration) had been made and was then in force, 
and it has been accordingly held that a person entitled to priority may sue for 
specific performance notwithstanding that, his document being unregistered, he 
has to compete with the registered deed of his adversary. (9) 


(1) rUchery. Rawlins L. R., 7 Ch., 259 
(270) ; Heath v. Crealock^ L.R , 10 Oh., 22. 

(2) Heath v. Crealock, L. B., 10 Oh., 22 

( 88 ). 

(3) Pilcher v. Rawlins^ L.R., 7 Oh., 259. 

(4) Ibid. 

(6) Per Lord Hatberley, L. 0. (James, L. 
J,, oonourring) in Pilcher v. Rawlins, L.R., 
7 Oh., 269; overruling O. A. Pilcher v. Raw- 
lins, L* B., 11 £q , 58 ; disapproving of Car- 
ter V. Carter, 2 K. & J., 617. 

(6) Oafur v. Bhihaji, 3 Bom,, L. R,, 669. 


(7) Thorpe v. Roldsworth, L. R., 7 Eq. 
139. 

(8) S. 24 id), Act I of 1877. 

(9) Chundernath v. Bhoyrub, I. L. R.. 10 
Cal , 260; Chunder v. Krishna, ib., 710; 
Kavar v. Ismail, I.L.^„ 9 Mad., 119 ; Coov- 
erjiv, Bhimji, I.L.B., 6 Bom., 528; Abadi 
V. Asaram, I.L.R., 2 All., 162 ; Churaman 
V. Balli, I.LtR., 9 All., 691 ; Krishna v. Oan~ 
garam, I. L. R., 13 All., 28, Specific Relief 
Act (I of 1877) S. 27. 
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684. Points for Proof szid Sofonco i — Some of the oases in whioh 
the rule has been shewn to be inapplicable have been already discussed (§ 674). 
The subject of notice, however, still remains. As the section is Worded, it 
would seem that the person who sues upon his covenant or contract must 
allege and prove that his defendant is either a transferee with notice or a 
gratuitous transferee as a part of his cause of action. Having thus made out 
a prima facie case, it would be then on the defendant to aver and prove his 
exemption from liability on the ground that he is a transferee for consideration 
and without notice. For this purpose the “ plea of purchaser for value without 
notice is a single plea, to be proved by the person pleading ic ; it is not to be 
regarded as a plea of purchaser for value, to be met by a reply of notice."(^) 
Where, however, the competition is not between a prior covenant or contract 
and subsequent completed transfer, but only between the former and an 
executory contract for transfer, then the rule here enunciated does not apply 
and in that case it qui prior est in temporis must be held to be potior in juris. 
On this ground some decisions, whioh are assumed to lay down the contrary 
might be distinguished, while in others the question of the burden of proof 
was neither raised nor considered. (3) But there still remain a number of 
cases in which in a competition between a prior contract and a subsequent 
completed transfer the former was held to possess priority, independently of 
proof of notice against the transferee upon whom it was held to lie to prove his 
non-liability to the claim on the ground of absence of notice.l^) Some justifi- 
cation for this view is found in section 27 (6) of the Specific Relief Aot(®) and 
section 91 of the Trusts Act.(^) But the latter gives no indication on the 
question of onus, while the former is merely declaratory of a right and the 
general rule governing priorities with no reference to the special priority 
created by this section, the language of which must bo construed consistently 
with the maxim “ Ei incumbit probatio qui dicit non ei gui negat” 

In this country, generally speaking there is no distinction between legal and 
equitable estates but it is in some measure recognised in this section. For 
while ordinarily the rule is that prior in temporis potior in jurisS^) this section 
enacts that in a competition between a prior contract and the subsequent trans- 
fer the former is only postponed in favour of the latter, if the latter alleges and 
proves that he is a bonafide purchaser for value without notice, and which he 
must plead specifically, otherwise he will not be permitted to prove it at the 
hearing. (y) The burden of proving these facts defeating the prior contract is 
therefore necessarily on the subsequent transferee. As regards notice it has 
been held that constructive notice is sufficient to preclude the setting up of the 


(1) Per Farrwall J., in Nisbet and Potts’ 
Contract [1905] 1 Oh., 402 ; Mulji Jetha v. 
Macleod, 5 Bom., L.B., 991 (995). 

(2) Hurnundun v. Jawad Ah, I.L R., 27 
Cal , 468 (472) ; Eira Singh v. Harain, 10 
O.P.L.R., 107 (111) rule extended to a subse- 
quent transfer in Gjpalv. Ganpat, 13 0. P. 
L.B., 172 (176) on the ground that English 
law recognizes such priority : followed in 
Budhia v Hari Ham, 14 C.P.L.B , 117 (119). 

(3) Chunder Kant Boy v. Krishna, I.rj.R., 
10 Cal , 710 (712). 

(4) Huniah Lai v. Vasudev, I.L.R., 36 

Bom., 446 (449) in whioh Varden Sette v. 
Luckpathy, 9 307 (326, 327) was 


relied on, but which was a case of a prior 
charge. t 

(5) Act I of 1877. 

(6) Act II of 1882. 

(7) “The burden of proof lies upon him 
who asserts not upon him who denies ; 
Lalluhai v. Bai Amrit, I.L.R., 2 Bom., 29^ 
(303). 

(8) “ Prior in time, stronger in law”. 

(9) Mulji Jetha d Co, v. N. C, Mackod, 
6 Bom.fL.R., 991; Hira Singh v. Narain 
Qond, 10 C.P.L.R., 107 ; Oopal v. Oanpdit 
13 G.P.L.R., 172 ; Budhia v. llariRam, 
O.P. L.R., 117(119). 
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defence of purchase for valuable consideration without notice. ^1) A yearly 
teDant(2) or an under-lessee^^) is equally bound^to inquire into his landlord’s 
title, and would be bound by any restrictive covenants binding his landlord. 
Indeed, prudence dictates that an intending purchaser should always inquire 
whether there are any undisclosed covenants or considerations restrictive of 
the enjoyment of property. At the same tinoe the vendor cannot require the 
property to be subjected to “ covenants, conditions, and restrictions,” yjhich do 
not appear upon the abstract, (5) nor to obligations which, though appearing on 
the abstract, were not noticed in the particulars and conditions I®) Sometimes 
notice of the covenants would be presumed from the nature of the property, or 
from the surrounding circumstances, or where their existence is of such noto- 
riety in the neighbourhood as to affect a person with notice of the covenants.C^) 
And it is not only the immediate parties to a transaction, bub also persons 
who come into possession under a derivative title, that are subject to the 
rule.^Q) Besides the plea of transfer for consideration and without notice, 
there are other defences open to the subsequent transferee, which are recognized 
as destroying the priority which the rule under reference confers. It would, for 
instance be defeated by estoppel of which section 78 affords an example, 
while limitation is of course intended to quiet all claims not prosecuted within 
the period allowed by the law. 

Similarly covenants may be dischai'ged by the impossibility of perfor- 
mance, as where the subject matter of the covenant perishes without default 
of the covenantor, ^10) or it may be discharged by an act of law, if its perfor- 
mance is made unlawful by a sbatube,(^^) but apart from limitation the Court 
will not refuse to enforce a covenant on the mere ground of delay, though the 
Court is always reluctant to revive state demands, and from which it may 
infer release, waiver or acquiescence, which all afford other answers to the 
claim. The covenantor is exonerated from the performance of his covenant 
when performance is prevented by the wrongful act of the covenantee. 


41 . Where, with the consent, express or implied, of the 
persons interested in immoveable property, a 
person is the ostensible owner of such property 
and transfers the same for consideration, the 
transfer shall not be voidable on the ground that the transferrer 


Transfer by osteo 
Bible owner. 


(1) London S. W. 22//., Co. v. Qomin, 20 
Oh. D., 683; Patman v.Uarlnnd, 17 Ch. D., 
363 ; Nottty>(}ham Brick d Tile Co. v. Butler^ 
16 Q. B. D., 78 ; Fielden v. Slater, L. R., 7 
Eq*i 623. 

<2) Wihon v. Hart, L. R., 1 Ch., 463. 

(3> Parker v. Whyte, 1 H. & M., 167 ; Cle- 
merits v. WelU, L.R.. 1 Eq., 200- 

(4) Clements V. Wells, L. R., 1 Eq., 200; 
Morland v. Cooke, L. R., 6 Eq., 252 ; Wilson 
V. BarU L. R.. 1 Ch.,463. 

(6) Be Monckton and Oilzean, 27 Ch. D., 
565. 

(6) Hardman v. Child, 28 Ch. D., 712, 

(7) Wilson V. Hart, L. R.. 1 Oh., 463 (466, 
467). 

(8) Tulk V. Moxay, 2 Phil., 774 ; McLean 
V. McKay, L.B., 6 P.O., 327 (336). 


(9) Hari Mohan v. Ram Narain, 141. 0., 
28 (29). 

(10) Taylor v. Caldwell, 3 B. & S., 826; 
Apolehyv. Myers, L.R., 2 0. P., 651 ; Boast 
V. Firth, L. R., 4 C P., 1, Robinson v. Davi- 
son, L.R., 6 Ez., 269 ; Howell v. Coupland, 
1 Q.B D., 258 ; Ntckoll d Knight v. Ashton 
Kdrige d Co., [1901] 2 K.B.,126 ; Krell v. 
Henry, [1903] 2 K.B., 740. 

Ill) lure Baker, 20 Ch. D., 2S0 ; In re 
MadererTlCh, D., 623 but see Brewster v. 
Kitchel, 12 Mad., 166; Newingtion Local 
Board y, Cottingham Local Board, 12 Ch., 
D. 725. 

(12) Roberts V , Bury Commissioners, L.R., 
5 O.P., 310 ; (329) Raymonds, Minton, L.R., 
1 Ez., 244 ; Learoyd v*Brook, [1691] 1 Q B., 
431. 
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was not authorised to make it : provided that the transferee, 
after taking reasonable care to ascertain that the transferrer had 
power to make the transfer, has acted in good faith. 

086. Analogous Law. — This section harmonizes with the English 
Law which similarly lays down that if a person having a righo to an estate 
permit or encourage a purchaser to buy it of another, the purchaser shall hold 
it against the person who has the right, although covert or under age.W And 
even at law as to chattels, if a party negligently or culpably stands by and 
allows another to contract on the understanding of a fact which bo can con- 
tradict, he cannot afterwards dispute that fact in an action against the person 
whom ho has himself assisted in deceiving. (^) 

The rule is a deduction from the law of estoppel which is enunciated in the 
Indian Evidence Act, (3) and, as such, it forms an exception to the general rule 
that a person cannot convey a better title than he has himself in the property. (4) 
The same rule applies to moveable property, the law regarding which is similarly 
enunciated in the Indian Contract Act.(^l The rule was recognized in India 
long before the present enactments, and its principle has been since held to 
be applicable to localities where the Act itself is not yet in force, e.g., the 
Puniab.f^) 

686. In this speech, when moving for leave to introduce the Bill to 
amend this Act, the Hon’ble Mr. (afterwards Sir Courtney) Ilbert observed on 
this section as follows : “ The section is baaed on the principle that where one 
of two innocent persons must suffer from the fraud of a third party, the loss 
should fall on him who has created or could have prevented the opportunity 
for the fraud, and that in such cases hardship is caused by the strict enforce- 
ment of the general rule that no one can confer a higher right on property 
than he himself possesses. This piinciple is generally recognized in the juris- 
prudence of all civilized nations, and lies at the bottom of such legislation as 
the P]nglish Factors Acb.”(8) This section was one of the sections from which 
section 1 of the Act, as originally nassed, gave power to exempt the members of 
any race, sect, tribe or class, and it was at first proposed in the amending Bill 
to continue this power of exemption in a modified form, but the Select Com- 
mittee decided that it was unnecessary to give a power to exempt from the 
section on the ground that it contained a rule of equity which the courts should 
follow, and which they probably would follow even if the section were excluded 
from the Act.flO) 


(1) Sugd., 743. In re Morgan ; Pilgreni v. 
Pilgrem, 18 Oh. D., 93; Carrit v. Real and 
Personal Advance Co., 42 Ch. D., 2C3. As 
to e<)toppel against the minor, Lnchvien v. 
Kalli Churn, 19 W.R-, 292 (296, 297), P.O. ; 
followed in Chunder Coomar v. Hurbans, I. 
L B , 16 Cal , 137. The view is not inoon- 
sistent with Dhurmo v. Brahmo, 1. L. R., 26 
Oal., 616 O. A. ; Brahmo v. Dharmo, I.L.R., 
20 Cal., 381. 

^2) Ib. 

(3) S. 115, Act 1 of 1872 ; Mutsaddilal v. 
Dalcep Singh, 7 A.L.J., 967 (974); Hoorbai v. 
Aishabai, 12 Bom. L.R. 467 (458). 

f4) 8> 108, Indian Contract Act (IX of 
1872). 

(6) Ib,, ezoep. (1) & (2) ; of. also 26„ Bs. 


238, 246 & 246. 

(6) Mohesh Chunder v. Issur ChundeVt 1 
I. J. (N. S.), 266 ; Ram Coomar v. McQueen^ 
11 B.L.R., 46, P.C. ; Uda Begum v* Imam^ 
iiddin, l.L.B., 1 All., 82. 

(7) Mt. Basso v. Mir Mahomed, (1913) 
P.L.R. 278. 

(8) Prooeedings of the Legislative Gounoil, 
p. 182 ; Supplement to the Oazette of India, 
dated 9th August 1884. 

(9) Statements of Objects and Reasons, 
paras. 11 and 12, Gazette of India, dated 23rd 
August, 1884. 

(10) See Report of the Select Committee^ 
para. 3, Gazette of India, dated 31st January 
1886. 
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The rule here expoilnded has ifcs apt; analogue in the principles on whiob 
the English Courts of Ohanoery act in oases of resultiing trusts. 

687. Principle. — This seobion is founded on the equitable doctrine of 
estoppel, and has been enacted in accordance with the ruling of the Privy Coun- 
cil which says : “ It is a principle of natural equity which must be universally 
applicable that, where one man allows another to hold himself out as the owner 
of an estate, and that a third person purchases it, for value, from the apparent 
owner in the belief that he is the real owner, the man who so allows the other 
to hold himself out shall not be permitted to recover upon his secret title, unless 
he can overthrow that of the purchaser by showing either that he had direct 
notice, or something that amounts to constructive notice, of the real title ; or 
that there existed circumstances which ought to have put him upon an enquiry 
that, if prosecuted, would have led to a discovery of it.”i2) go Lord Ellenborough 
in one case observed : — Strangers can only look to the acts of the parties and 
to the external indicia of property, and not to the private communications 
which may pass between a principal and bis broker : and if a person iiuthorize 
another to assume the apparent right of disposing of property in the ordinary 
course of trade, it must be presumed that the apparent authority is the real 
authority. ”(3) This ruling is the basis of this as well as section 115 of the 
Indian Evidence Act,W and has been followed in numerous Indian cases. f®) 

688. The same principle runs through the rule embodied in section 431 ; 
since both rules have their origin in estoppel, though they run somewhat different- 
ly in their courses, but the element common to them is the belief produced in the 
transferee of his transferrer’s good title, though in the one case it is produced 
by the conduct of the real owner, while in the other it is the result of erroneous 
representation of the transferrer himself. It is possible to conceive a case falling 
under both the sections, but while under this section the transferee’s belief in 
the transferrer’s title is produced by the indicia of ownership being with the 
latter, section 43 operates on the mind of the transferee not by what he sees 
but by what his transferrer says. Under section 43, more belief in and acting 
upon a representation may be sufficient to pass the subsequently acquired 
interest, while under this section mere belief is insufficient.!®) 

689. Meaning of Words. — Consent'' may be express, or implied, e.g.^ 
by acquiescence. The term is defined in section 13 of the Indian Contract Act. 
But as the consent express or implied ” mentioned in this section operates 
as an estoppel, it is clear that the term is not used in the limited sense in 
which it is defined in the Contract Act. For, to create an estoppel, agreement 
is by no means essential. On the other band, estoppel may be created when 
the person suffering by it has been guilty only of omission or negligence. 
Of the persons interested in immoveable property ” i.e., of the owner or 
owners. The transfer here must be by the “ ostensible owner," z.c., apparently 
the full and unqualified owner of the property who had in reality only a 


(1) Bam Coomar V. McQvsen, U B.L.R*, 
46 (53) ; Khwaja Muhammad Khan v. Mhd, 
Ibrahim, LL.R., 26 All., 490, P.G. 

(2) Bam Coomar v. McQueen, 11 B.L.R., 
46 (52) ; Kwaja Muhammad Khan v. Mhd* 
Ibrahim, I.L.R., 26 All., 490, P.G. ; Mutsad- 
dilal V. Daleep Singh, 7 A.L J. 967 ; Hoorbai 
V. Aiahabai, 12 Bom , L R., 457 ; Vaithianath 
V. Kanaku, 21 T.L.R., 236. 


(3) Pickering v. Busk, 15 East, 38 (43). 

(4) Karamat v. Saminddin, I.L.B., 8 AH., 
409 (414). 

(5) All reviewed io Sarat Chunder Dey v. 
Qopal Chunder, I.L.R., 20 Gal,, 296, O.P., 
which has considerably extended the rule. 
Khwaja Muhammad v. Mhd, Ibrahim, I.If» 
B., 26 All., 490 (492). 

(6) Pandiri V. Karumoory, 8 I.G*, 889 
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qualified possesBioUt such as that of a hirer of goods. Where the possession is 
for a specific purpose, the section is inapplicable. (D ** The transfer shall not be 
voidable at the instance of the perSbns interested in immoveable property.**^ 
The transfer cannot be attacked merely on the ground that the transferrer 
had a defective title.^^ It may be, however, impugned on other valid grounds. 
What amounts to a reasonable care ** is a question of fact dependent upon tho 
circumstance of each case. “ Good faith ” is defined in the General Glauses 
Act. f2) 

690. Transfer by Ostensible Owner. — Before the real owner can be 
afifected by a transfer made by another, it is in the first place essential that the 
transferee must have known that he was dealing with the transferrer with full 
powers of disposition. A transferee who takes with notice of his limited powers 
has no equity against the real owner, for he has taken what he knew to be an 
infirm title. But a defective purchaser without notice, has an equity against 
the real owner who had allowed another to give himself out as the true owner, 
and he can then compel him to make good the representation which ho has 
induced or suffered another to make. For ** a person shall not be permitted to 
represent or permit to be represented a state of facts at one time, and afterwards, 
when such representation lias induced another person to change bis position, 
seek to shew that such representation was erroneous, is a doctrine too* 
well established now to bo shaken, and whether it is accurately called * estopper 
or not, the principle is perfectly intelligible." On a similar principle in the 
case of negotiable instruments, a person taking them for value without notice 
of any infirmity in the title would have a right to hold them even as against a ^ 
prior owner who had never intended to part with the property in them. Or, 
again, such an owner may have so acted as to bo estopped from setting up a 
claim as against a person who has hona fide and for value taken the instruments 
by way of sale or pledge. 


691. The rule here enacted protects only transferees who take from an 
Trustee excluded ostensible owner, and which excludes persons who hold 
possession of property professedly as agents, guardians or 
in any other fiduciary character's) A person does not become an ostensible 
owner if the true owner has entrusted him with temporary dominion over his 
property for a limited purpose. Thus, where the executor of the registered 
shareholder in a company indorsed his shares in blank and handed them over 
to his broker to obtain registration, to whom a power of attorney was also 
given, but the brokers deposited them in a Bank as security for advances 
obtained by them, it was held that the mere delivery of them with the indorsed 
blank transfer and power of attorney signed, irrespective of any act or intent 
on the part of the owner of the shares, was not of itself sufilicient to pass the 
title to them. But if they had been delivered by or with the authority of the 
owner with intent to transfer them, such delivery would suffice for the purpose. 
But there having been no intent on the part of the owner to transfer them, 
a good title could only be obtained as against him, if he had so acted as to 
preclude himself from setting up a claim to them. If then, in the above 
case, instead of the executor, the transfer had been signed by the registered owner 


(1) Greenwood v. Holquetie, 12 V,L.R., 
46; Colonial Bank v. Cady, 16 App. Gas., 
267. 

(2) 8. 3 (30), Act X of 1897. 

(3) Per Lord Halsbury, L.O.. io Colonial 

O. TP— 64 


Bank v. Cady, 16 App. Gas.. 267 (273). 

(4) Per Lord Herschell, in p. 283. 

(5) Dambar Singh v. Jawitrt, I.L.R., 29 
All. 292 ; Chandra Kanta v. Bhaghir^ I I.O.f 
525 (528). 
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and delivered by him to the brokers, the Bank would have obtained a good 
title as against him.(l) On Jbhe other hand, if the brokers had signed and deli- 
vered the shares for the purpose of effecting a transfer the result then would 
have been the same, — the difference in the two cases being, that in the case of 
a registered owner, the signature must reasonably be presumed to have been 
made at some time or other for effecting a transfer. And if he entrusts it in 
that condition to a third party, those dealing with such third party have a 
right to assume that he has authority to complete a transfer. But no suoh 
presumption can be made when the indorsement is signed by executors, for they 
may well have signed merely to complete their title without the intention of 
ever parting with the shares. If the owner of a chose-in-action clothes a third 
party with the apparent ownership and right of disposition of it, he is estopped 
from asserting his title as against a person to whom such third party has dis- 
posed of it, and who received it in good faith and for value. 

692. The conduct of the true owner must then be unequivocal. On this 
Benamidar exolad- 6»*ound it has been held that the fact of a mere kenami 
transfer in itself does not constitute such a misrepresen- 
tation as to bind all persons claiming under the person who 
creates the benami^^^ but if the transfer is accompanied by a change of posses- 
sion, and other acts which are the usual concomitants of a valid transfer, there 
would then bo a case of estoppel on which the purchaser may rely.f^l So if a 
person entitled to challenge a deed waives his right to do so, and consents to 
another’s holding the property and t*o represent his interest, there can be no 
doubt, but that he cannot afterwards resile from his position, if the purchaser 
has on the faith of the ostensible title so created bona fide advanced money to 
the benamidar In such cases it is immaterial that the beneficial owner may 
have so acted in ignorance of his own right, or without any intention to commit 
fraud, and ha^ not in fact committed any fraud by his acts and representations. 
Neither mistake, error, or dehcient information can be pleaded to the prejudice 
of an innocent transferee : “ If the person who made the statement without 

full knowledge, or under error, sibi imputet. It may in the result be unfortunate 
for him, but it would be unjust, even though ho acted under error, to throw 
the consequences on the person who believed his statement and acted on it as 
it was intended he should do.”(^) The determining element in such cases is 
not the motive with which the representation has been made, nor the state of 
the knowledge of tbo party making it, but the effect of the representation as 
* having caused another to act on the faith of it.l"^) The contrary view was pro- 
pounded at Allahabad and Madras, but these cases have since been o\«rruled.l®) 


(1) Colonial Bank v. Cady, 16 App. Gas. 
367. 

(2) Per Herschcll, in Colonial Bank 

V. Cady, 15 App. Gas., 267 (285), in which 
the learned judge intimated his opinion that 
in this respect the doctrine was the same in 
the State of New York. 

(3) Sarat Chunder v. Gopal Chunder, I.L. 
B., 16 OaL, 148, O A , overruled by P.C., 
on ether points in I.L.R., 20 Gal., 296 (306), 
P.O. 

, (4) Sarat Chunder v. Gopal Chunder, I.L. 
R., 20 Cal., 296 (306), P.C. 

(6) Sarat Chunder v. Goval Chunder, I.L. 
R., 20 Cal. 296 (308), P.C.; following Pickard 
V. Sears, 6 A. & £.. 469 ; Freeman v. Cooke, 
2 Ex. Ch., 654 : Cornish v. Abinyton, 4 H. & 


N,, 549 ; Carr v. London and N>- W. By, Co., 
19Q.B.D.,6S; Labhnw Mt. Nihali, [1905], 
P.R., No. 7; Mating Beya v. Mating San, 
10 I.C., 779 (780). 

(6) 75., p. 311; following Cairncross v. 
Lorimer, 3 H.L.G., 829. 

(7) Seton Laing d Co. v. Lafone, 19 Q B, 
D., 68 ; followei in Sarat Chmider v. Gopal 
Chunder, I.L.R . 20 Cal.. 296 (312), P.O. 

(8) Oanga Sahai v. Eira Singh, I.L.R. , 
2 All., 809; Vtshnu v, Krishnan, I.L R., 7 
Mad,, 3; overruled by Samt Chunder v. 
Gopal Chunder, I.L.R., 20 Gal., 296 (318), 
P.C.. in whioh it has been laid down that the 
English Law on the subjeot in no wise differ- 
ed from the Indian rule— ih., pp. 310, 814. 
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And if an innocent mortgagee is protected under the rule, the suhsequent 
assignee of his right is equally protected though he may have taken with full 
knowledge of its original invalidity. (U Once a purchaser acquires a valid title, 
it cannot be subsequently shaken at the instance of the heir. As the Privy 
Council observed in one case : Ic was said that the minor would not be bound 

by the acts of the father before his death. Suppose the father had actually 
sold his property to the mother, and had made a misrepresentation by a deed 
of sale, would not the minor son have been bound by that deed, although the 
father might have had some secret understanding with the mother that it was 
purchased in her name for the father ? After that misrepresentation 

on the part of the father, his heirs were no more entitled to recover than the 
father would have been in his lifetime. The heirs were as much bound by the 
misrepresentations made by the father as the father would have been if the 
wife in his lifetime had actually sold the property to a hona fide purchaser. ’*(2) 


683. Consent Express and Implied.— Before a transferee can suc- 
cessfully hold his own, he must shew that the transferrer was 
confenL holding himself out as the owner “ with the consent express 

or implied** of the true owner, who must, of course, be sui 
jurisS^^ and must have himself consented to the transfer. A person cannot bo 
estopped by a consent given vicariously, and of which no knowledge was 
brought home to him. A minor as such, cannot therefore be bound under this 
section, by a consent given by bis guardian in possession even though the con- 
sent given be expressed to a third person holding himself out as the proprietor 
of the property (§. 284). But the question whether in such a case the minor 
would not be equally bound oven if he had himself consented instead of his 
guardian is one which does not admit of easv solution. For while it is true that 
a person not swi juris can no more, expressly contract than ho is bound by his 
conduct ; but still the fact remains that such a person cannot use his privilege 


to compass fraud : consequently, if an infant is old and cunning enough to 
contrive and carry on a fraud, be could not be relieved of the consequence.(^l 
But, on the other hand, as was observed in a case : " A minor cannot be 
estopped by a deed or by recitals in a deed, and if he cannot be so estopped, it 
seems incongruous to say that ho can be estopped by a parol declaration, for 
this is the contention. But to Law the prevention of fraud is more essential 
than the privilege of infancy, and, moreover, there appears to be no analogy, 
between the two cases, and that fraud took away the privilege of infancy has 
been conceded by the Privy Council. It may then be assumed that if a 
minor having attained sufficient maturity of understanding and possessing 
sufficient intelligence places another in the position of an ostensible owner, the 
latter should bo able to convey as good a title in favour of a transferee as if 
the real owner had suffered from no legal disability. Bub the fact remains. 


(1) Sarat Chunder v. Qo 2 )al Chunder^ I.L. 
R., 20 Cal., 296 (310), P.C. 

(2) Per Sir Barnes Peacock in LneJununv, 
Kali Ghurrit 19 W R., 292 (296), P.C ; follow- 
ed in Sarat Chunder v. Gopal Clmnder^ 
I.L.R., 20 Cal., 296, P.O. 

(3) Dambar w, Jawitri,J,lj,'R.t 29 All., 292. 

(4) Danibarv. Jaivitri, I.L.R., 29 All., 292; 
Abdullah y. ML Bundi, I.L.R., 84 ; All., 22 
(24) ; Dalibai v. Ocpi Bai ; I.L.R., 26 Bom., 
433 (436) 

(6) Watts V. Creswell, 2 Eq. Ca. Abr., 616 ; 
tlxparte Unity Joint Stock M.B. Association, 


3 Deg. & J. 63 ; Overton v. Banister^ 3 Hare, 
503 ; Cornwall v. Hawkins, 4 I.L J.Gh., 435 ; 
Mohun Bibi v. Sarat Chnnd^ 2 C.W.N., 18 ; 
but sec Dharmadas v. Brahmo DuU^ I.L.R. 25 
Cal., 6.6, O. A. ; Brahmo Dutt]v. Dharmodas, 
IL.R.. 26 Cal., 381 (388). 

(6) Brohmo Dutt v. Dharmodas I.L.R. , 26 
Cal., 381 (£88). 

(7) Mohori Bibi v. Dharmodas, I.L.R., 30 
Cal., 639 (546) P.C. ; following Nelson v, 
Stocker, 4 De. G.L.J., 458 ; Sarab v. Rajani^ 
12, C.W.N., 481 ; Ramcharanw, Joy Ram, 16 
C.L.J.. 186 (190, 191). 
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thab aparb from fraud the minor owner is not bound by the doobrine of ostensi- 
ble ownership here set out. 

694. Before consent could be used to the prejudice of the true owner, 
it must appear that it was an iutelligent consent and nob one brought about 
by misapprehension on the part of the person making it, as to his legal 
rights. (1) Of course, consent may be proved by direct evidence or by con- 
sensuaf facts, or other evidence which would be only consistent with it. 
Taken in this connection the term consent would nob bear the strict con- 
struction placed upon that term by the Indian Contract Act, which enacts 
that two or more persons are said to consent when they agree upon the 
same thing in the same sense.f^) The definition, as it is, is open to the 
objection of defining one term by another, and does not carry the matter much 
further. < 3) But there should be no difficulty in enunciating the general rules 
to which the rule under discussion must be deemed to be subject. As an 
abstract conception, consent is an intellectual act or condition of the mind. 
But in law, consent is judged nob by what a man thinks^ bub by the phenome- 
non his actions present. “ If whatever a man's real intention may Hbe, be so 
conducts himself that a reasonable man would believe that he was assenting to 
the terms proposed by the other party, and that other party upon that belief enters 
into the contract with him, the man thus conducting himself would be equally 
bound as if he had intended to agree to the other party’s terms.”(^) In other 
words, law is concerned only with a man’s external acts, and if it takes note of his 
mental condition at all, it is only when it reflects on those acts. Hence where 
the actually existing intention, by mistake differs from the intention expressed 
by the external act which signifies it, the expressed intention must, in relation 
to the act of another, honestly induced by such expressed intention, be deemed 
to be the real intention. For instance, in a written contract if there be a 
material mistake as to the subject-matter of the contract, it is not as such ren- 
dered void, though, of course, in certain cases relief may be obtained in equity.l^l 
And while consent extorted by violence or grasped by fraud is invalid and 
renders contracts voidable at the option of the injured party, (3) still it does not 
affect a hona fide purchaser for valuable consideration and without notice. 
Such a purchaser from a fraudulent vendor acquires a title which may not be 
defeated by the owner’s exercise of his right to rescind. As Mellor, J., said : 
. . . The fact that the contract was induced by fraud did not render the 

contract void or prevent the property from passing ; but merely gave the party 
defrauded right on discovering the fraud to elect whether he would continue to 
treat the contract as binding, or would disaffirm the contract and resume his 
property. We think that, so long as he has made no election, ho retains the 
right to determine it either way subject to this, that, if in the interval, whilst 
he is deliberating, the innocent third party has acquired an interest in the 
property, or, if in consequence of his delay, the position even of the wrong- 
doer is affected, it will preclude him from exercising his right to rescind. 

(1) Dungariav, Nnml Lai, 3 A,L J.R , 534. v. Dee, 15 Cox. C. C., 579. 

(2) S. 13, Act TX of 1872. The word (4) Per Blackburn, J , in Smith v Hughes, 

“ thing” must be doomed to refer primarily 6 Q B.. 607 ; Reg v. Helir, [1895J , 2Q B , Ir., 

to the act in regard to which there is an 754; Sukhimani v. Mahendro, 4 B.LiR., 
agreement. 16, P.O. ; Dungaria v, NandlaU 3 A.L.J.R., 

(3) In England the term has by no means 534. 

yet emerged out of the clouds of controversy — <5) 8. 35, Specific Relief Aot (I of 1877). 

of. Holland's jurisprudence (8th Ed.), 131, (6) Dflvic.? v. L.R., 10 O.P., 166,' 

Anson's Contract (9th Ed.), 9. “ Consent” Kerr’s Fraud, p. 5. 

in criminal law should be clearly distinguish- (7) Clough v, Londem and N,W. By, Ob.^ 
ed from its meauing in the civil law, Beg. L.R., 7 Ex., 34. 
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686 . Now, as the inward element of the direction of the will eludes 
^ examination, and legal result is annexed by law to its 
frmYlaible aotiT manifestation, it is always a question of fact 

as to whether the overt acts and manifestation of a man's 
feelings, amount to legal consent. But since there are always certain common 
elements present jin the acts and deolarations^of all men, it has been laid down 
as a maxim that consent is to be inferred, where dissent would be in contradic- 
tion with the facts. (^1 In such cases the evidence given is the evidence of 
conduct from which consent is inferred. Ordinarily, a person’s consent to an 
act is deemed to be a consent to the accruing of all its natural and ordinary 
consequences as may have been within his knowledge and contemplation. On 
this principle the section itself is enacted, and its truth can be exemplified by 
cases culled from the ordinary commerce of life. 12) The motive with which 
consent is given is immaterial, for otherwise a benamidar could not make a 
valid disposition of property. All that law regards is, that if a man has created 
an apparent state of things which a reasonable man after inquiry takes to be 
the real state of things, and acts upon that belief, he is entitled to retain his 
bargain, bven though he may be subsequently disabused of b|s mistake. 


CoDsent inferred 
from aUestation. 


686. The general rule as to the effect of attestation by a person is 
now settled to be chat though the mere attestation of 
a deed does not necessarily import concurrence with its 
terms, yet, where it is shewn by other evidence that when 
becoming an attesting witness, he must have fully understood what tho 
transaction was, his attestation may support the inference that he was a con- 
senting party, and that the question whether attestation of a document should 
be held to imply assent to it is a question of fact which has to be determined 
with reference to the circumstances of each case. (3) But attestation by a 


person who is interested in the property conveyed by the deed v'ould probably 
Imply his consent,!^) as this is the usual mode adopted in this country for 
signifying it, though it is, of course of its own force, wholly insufficient to 
operate as transfer of property.l^) So it was observed in a Madras case : 

“ Having regard to the ordinary course of conduct of Indians in this Presidency, 
attestation by a person, who has, or claims any interest in the property 
covered by the document, must be treated prima facie as a representation by 
him that the title and other facts relating to title recited in the document are 
true and will not be disputed by him as against the obligee under the doou- 
ment.”(®l It is, indeed, difficult to imagine that the true owner should#: 
affix his signature to a deed without having any knowledge of its contents. 


687. Implied consent is nothing more or less than acquiescence, which is 
quiescence under such circumstances as may lead to a reason- 
Acquiescence. inference of assent. Implied consent is a passive act as 

where a person does not oppose irregular acts which he knows are being done. ff) 


(1) Qui tacet consentire videtur (He who is 
silent appears to consent) — a Maxim of law 
which for its truth has passed into a house- 
hold proverb — cf. Indian Contract Act B> 17, 
£xp., (Act IX of 1872). 

(2) C/. **Law of agency,” and “Posses- 
sion by Benamidar ” §§anife. 

(3) Ckunder Duttv. Bhagwatj S O.W,N., 
a07 (208) ; Maung Tha v. Maung Shew, 12 
I.O., 891 ; Collier v. Baron, 2 N.L.R., 34. 


(4) Lala Rup Narain v. Oopal Devi, I.L. 
R„ 36 Cal. 780 (796, 797), P.O. 

(5) Baldeo v. Sundar, 7 A.L.J. 664 (666). 

(6) Per Sadashiva Aiyar J., m Kanda- 
satomy v. Bangasawmy, 23 M.L.J., 301 ; 16 
I.C., 30 (33). 

(7) De Bussche v. Alt, 8 Ch. D., 314 ; Duk$ 
of Leeds w, Earl of Amherst, 2 Phil., 117; 
Evans v. Smallcombe, L.B., 3 H.L., 249; 
Cowell V. Watte, 2 H. & Tw., 224. 
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It is thus not a mere quiescence but something more from which consent may 
be inferred. And so acquiescence is not a question of fact but of. a legal inference 
from facts found. (0 Acquiescence and delay in ejecting a person in wrongful 
possession may amount to an implied consent, and may even bar the remedy 
against the wrong-doer. In one case, nine years’ delay in ejecting a trespasser 
was construed to amount to an acquiescence of his title so as to preclude him 
from ipaintaining a suit for ejectment, (2) and in another case a suit to avoid an 
improper alienation by the plaintiff’s father, instituted after twelve yearsf^l was 
thrown out on the ground that he must be deemed to have consented to the 
alienations, even though he had ip the meantime hied a petition of protest in a 
court of justice, whereof the vendees were not made aware. In a third case 
where the defendant was suffered to erect a building unopposed, a presumption 
of consent was made from his delaying hia suit for seven years. And it is 
probable that much shorter period would estop a plaintiff who allows another 
to build yucca or substantial buildings. But a purchaser from an ostensible 
owner with notice of the defect in his title stands on a different footing, for law 
does not regard him with especial favour, but while he is not allowed to profit 
by his bargain, he is permitted to rem.ove his erections, — an equity which treats 
him here with greater indulgence than in England where he would have to sur- 
render up the land together with the structures he had raised. (6) A person 
who permits another to erect a thatched house and live therein for over forty 
years cannot but be held to have consented to his ownership of the land and 
that house which are both attachable and assignable. (7) But in the case of a 
tenant, as such, possession for howsoever long a period would not, of course, 
confer immunity against eviction,!®) unless the tenant can show facts sufficient 
to justify the legal inference that the lessor has by plain implication contracted 
that the right of tenancy should be changed into a right of permanent occu- 
pancy. (^) But in any other case the court looks askance at a suit for eject- 
ment after rfllowing a person to complete bis erections or improvements. 00) 
And if in the meantime an innocent purchaser has intervened, the owner cannot 
eject him at all. 01) So a tenant, who has planted mango trees on an agricultural 
holding to the knowledge, but without the consent of his landlord, and has 


(1) Beni Ram v, Kvndan Lai, I.L.R., 21 
All., 496, P.O.; Ananda Chandra v. Barbati, 
4C,L.J., 198. (204, 2051, but in which Ram- 
pini, J., held contra, 

(2) Nilatatchi v. Venkaiachala, 1 M.H.C. 
B., 13 L, but it docs uot shorten limitation 
in respect of a right absolutely vested in the 
plaintiff — Pndamiiiturlaiy v. Timina, 2 M. 
H.G.R. , 270; Ra7n Ran v. Raja Rau, 2 M.H. 
C R., 114; Burn Soonduree v. Bam Dhim, 7 
W.R., 276; Taruc/c Chunder v. Huro Sunktir, 
22 W.R., 267 ; con /min Uda Begamv, Imam- 
udin, I.L.R , 1 All., 82. 

(3) Ram Kishnre v. Anund Misser, 21 W. 
R., 12 ; SuntLnll v. Bhuroscee, 18 W.R., 57. 

(4) Bromo Moyee v. Koomodinee, 17 W.R., 
467 ; Bfni MadJtabv Bamjoy, 10 W.R.,316. 

(5) Hurt 00 Chunder v. Hullodhur (1864), 
W K., 166 ; Oobind v. Gooroo, 3 W.R., 71 ; 
Nil Kant v. Gugoo, 20 W.R., 328 ; Gujadhur 
V. Nund Ram, 1 Agra, 244. 

(6) Narayan v. Bholagir, 6 B. H.G.R. (A. 
<3.), 80. 

(7) Durgaprasad v. Brindabun, 7 B.L.R , 


159. 

(8) Addoyfo V, Peter Doss, 17W.R., 383 ; 
explaining Banee Madhub v. Joy Kissen, 12 
W.R.,495 ; Tarukpodo v. Shyama Churn, 
8 G.L.R., 50 ; Nairn Mondol v. Cholim Mul- 
hk, l.Jj R., 25 Cal., 896 (908). 

(9) Bejii Ram v. Kundan Lai, T.L R., 21 
All., 496, P-G ; Ismail Khan v. Jaigun Bibi, 
I.L.R., 27 Gal., 570 ; 4 G.W.N 210. 

(10; Burro Chunder v. Hullodhur, (1864), 
W.B , 106 ; Radha Nathv. Joy Kissen, 1 W. 
R., 288; Huro Sundoree v! Ram Dhun,l 
W.R., 276 ; Bromo Moyee v. Koomodinee, 17 
W.R., 467 ; Nil Kant v. Jugoo, 20 W.R., 328 
Savak Lai v. Ora, 8 B.H.G R. (O.G.) 77, in 
which, however, ejeotment was decreed subject 
to the payment of compensation within three 
months. Beni Madhah v. Hamjoy, 1 B.L* 
B.f (A.G.), 213 (erection of a bouse on the 
path way to which a person bad a right) ; 
Rama v. Jjan Mahomed, 11 W.R 574 ; Aruna 
Chellum v. Olagappah, 4 M.H.C.R., 312. 

(11) Lala Gopee Chandv, Liakut Hessein, 
25 W.R , 211. 
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thereby changed the character of the land, cannot be ejected by his landlord 
who stood by for more than three years and allowed the tenant to spend bis 
labour and capital upon the land.(0 And the same rule has been e^itended to 
tbe case of an under-tenant.f^) But in all such cases the tenant must show 
that be bad acted under a hona fide mistake as to his rights, and that the land* 
lord knowing of it did nothing to disabuse him. (3) A mere absence of protest 
does not amount to acquiescence, especially where the party dealing with the 
property knew or could have known that the property he was dealing with 
belonged to another. Where one of several joint tenants executed a kabuliat 
in favour of the landlord, and the other tenants acquiesced in the representa- 
tion of the holding by the tenant who executed tbe kabuliat, and the landlord 
sued him only for the rent, and in execution of that rent decree attached the 
entire bolding, and tbe other tenants made no attempt to get themselves 
recognized or pay the arrears ; it was held that tbe attachment covered tbe 
entire holding unless there was fraud and collusion on the part of the land- 
lord. (3) 

698. Acquiescence or even consent may be inferred from latches or delay. 

Latches or delay. pointed out by Lord Penzance, “in all the cases in 

which lapse of time is held to stand in the way of tbe 
assertion of rights attaching to the ownership of property, it is not the lapse of 
time itself which so operates but the inierences which are reasonably drawn 
from the continuous existence of a given state of things during that period 
of time. These inferences are inferences of acquiescence or consent. ” (3) 
But it is not necessary that such an inference should be made in the 
process of reasoning before effect can be given to the effect of latches, for 
the Court will refuse to unsettle titles if in consequence of latches and delay a 
change has been effected in the thing transferred so that it would be inequit- 
able to deprive the transferee of the fruit of his bargain. “ Now. tbe doctrine 
of latches in Courts of Equity ” observed Sir Barnes Peacock, “ is not an arbi- 
trary or a technical doctrine,’* where it would be practically unjust to give a 
remedy, either because the party has, by his conduct, done that which might 
fairly be regarded as equivalent to a waiver of it, or where by his conduct and 
neglect he has, though perhaps not waiving that remedy, yet put the other 
party in a situation in which it would not bo reasonable to place him if the 
remedy were afterwards to be asserted, in either of those cases lapse of time 
and delay are most material. But in every case, if an argument against relief, 
which otherwise would be just, is founded upon mere delay, that delay of 
course not amounting to a bar by any statute of limitations, the validity of that 
defence must be tried upon principles substantially equitable. Two circum- 
stances always important in such cases are, the length of the delay and the 

(1) Noyna v, Ruptkun, I.L.K., 9 Cal., 609, 27 Cal., 570. 

and if the transfer be by mortgage the mort- (4) Fatehyab y .Muhammad, I L,R,, 9 All,, 
gagoe Will be allowed compensation on redemp' 434; Uda Beyum v. Imamuddin, I.L.R., 1 
tion : Kunkavimed v. Narnya'uan, I.L.R., All , 82 ; Baswanta v. Ranu, I.L.R,, 9 Bom. 
12 Mad., 320; Ravi Varmah v. Mathissen, 86; Chintaman v. Dareppa, I.L.R., 14 
ib., 323 note (in which tenant was allowed to Bom., 606. 

remove improvements not acquiesced in). (5) Rajani Kant Uzir Bibi, 7 C,W.N. 

(2) Sreemuntv* Kookoor, 15 W.R, , 481. ^70. 

(3) Ramsden v. Dyson, L.R., 1 H L,. 12d ; (6) Dalton v. Atigus, 6 App. Cas.. 740 (806). 

De Busche v. Alt, 8 Oh. D., 280; Bent Ram (7; JAndsay PetioUum Co , v. Hurd, L R., 

V. Kufidan Lai, I.L R., 21 All., 496 P.C. ; 5 P.O., 221 (239) ; Erlangerv. New Sombrers 
Jug Mohan y, Palhnjee,!, L.B, , ^2 Bom., 1\ Phosphate Co , 3 App., Cas., 1218 (1230, 
Kunhamed y. Narayana. IL.R.. 12 Mad., ; Peer Mahommed y, Mahomed 

320 ; Ismail Khan v. Jaigun Bibi, I.L.R. , 29 Bom., 234 (246, 246). 
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nature of the acts done during the interval, which might affeot either party and 
cause a balance of justice or injustice in taking the one course or the other, so 
far as relates to the remedy.” . . . In order that the remedy should he lost by 
latches or delay, it is, if not universally, at all events ordinarily — and certainly 
when the delay has been only such as in the present case (^) — necessary that 
there should be sufficient knowledge of the facts constituting the title to 
relief.’’^ Such a case is not contemplated by the rule here enacted which, 
prevents only one phase of the operation of estoppel, and is by no means 
exhaustive of the law of estoppel as affecting the transfer of property. Such 
a case may arise where a person under a legal obligation to disclose his 
title fails to do so, and thereby another person is induced to purchase the 
property, in which case the former would be estopped from disputing the 
latter’s title on the strength of the title which he had failed to notify. A 
creditor obtained two decrees against his debtor, one being a mortgage decree to 
enforce his lien on certain property, and the other a simple money decree. In 
execution of the second decree the property over which the judgment-creditor 
had a lien was at his instance proclaimed for sale, but the creditor then failed 
to notify his own lien, which he, however, before the sale brought to the notice 
of the court, but the auction-purchaser was not apprised of it, and the court 
thereupon held that the judgment-creditor was estopped from afterwards setting 
up his lien against the auction-purchaser who purchased the property free from 
it.f3) On the same principle, where a person holding two mortgages sued on the 
first and brought the property to sale without reference to his second mortgage, 
he was held precluded from setting up the latter against the purchaser of 
property sold in execution of the decree passed on his first mortgage. 


699. Closely allied to the subject of acquiescence is the subject of rati- 
Ratification ficabion, which has the same effect, but since it has the 

effect of barring one who is prima facie the legal owner, the 
plea must be accurately set np and cogently proved. Where the adoptive 
mother of one Ramchand mortgaged certain property but not in his behalf, and 
where the said Ramchand promised to his mother to redeem the property, it 
was held that such a promise being made not to the mortgagee but to the 
mother was without consideration and since tbe promise could not have had 
the effect of ratification, for the ratification of the unauthorized conduct of an 
agent can only be effectual when the contract has been made by the agent 
avowedly for or on account of the principal, and not when it has been made 
on account of the agent himself — he could assert his title and that the mort- 
gage was ineffectual against him.(^l 

700. Mistake Immaterial Where a person of full age allows bis 
mother to continue to manage the family property and the creditor deals with 
her under the mistaken impression as to his age and bf^lieving him to be still a 
minor, he cannot afterwards turn round and shew that he was in fact major 
and therefore the creditor could not deal with the guardian of his nonage. 
(§§ 284,699). And indeed this would be so, even if at the time of the transac- 
tion, even he himself and his relatives were mistaken as to his age, for as 


(1) About two years. 

(2) Lindsay PetroUum Co. v. Hurd^ L. R., 
5 P.C. 221 (239, 240, 241) P. 0. 

(3) Nursing Narain v. Raghoohur, I.L.B., 
10 Gal.f 609 ; Tukaram v. Ram Chandra, I. 
L.H., 1 Bom. 314; Agarshand v. Bahma, 

12 Bom., 678 ; Muhammad v. Shile 


Snbai, I.L.R., 21 All., 309. 

(4) Nattu V. Annangaraf I.L.B., 30 Mad., 
353. 

(5) Rajan v. Basuva, 2 M.H.O.B., 428. 

(6) Shiddeshvar v. Rcmchandravt I.L.B* 
6 Bom. 463. 

^ 4 ^ 
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remarked boforei it is imma»terial that the party estopped was himself mistaketi.C^) 
In the oaaa of property held in the nature of a trust, if the trustee holds himself 
out to bis rendees as the absolute owoer, and there kPhothiog even to put them 
on the inquiry as to whethw the vendor held the property in trust or not, 
purobase by a person in good faith and for consideration cannot be impugned 
by the ceitui Que trust, A person who causes the mutation of names effected 
in favour of another person and allows him to pay the Government revenue* 
cannot afterwards complain if an innocent purchaser mistakes the ostensible 
owner to be the real owner. So where an incumbrancer stood by at a treaty 
for the settlement of the incumbered estate on the marriage of the owner's son,, 
without opposition and fraudulently concealed bis charge and privately assured 
the father of the son that be would trust to his personal security, he was com- 
pelled to relinquish his charge as against the son and his wife, and the issue of 
the marriage. (^) In another case a Hindu widow mortgaged certain land to her 
son-in-law, husband of her daughter Ban. On her death the plaintiff claim- 
ing to be her reversioner disputed the mortgage and thereupon in 1882 tho 
mortgagee accepted another mortgage with possession from him. Ban was 
aware of this transaction and acquiesced in it. Later on she sold her 
interest to the defendant who redeemed her husband’s mortgage. The plaint- 
iff then in 1889 sued both the mortgagee and Ban’s assignee to redeem his 
own mortgage, and he was held entitled to succeed on the ground that though 
initially he may have had no title to the property, his mortgage of 1882 con- 
verted the mortgagee's possession as possession under the plaintiff and so 
adverse to Ban, who being aware of what was being done must be deemed to- 
have acquiesced. (5) 

And while an incumbrancer of an estate is not bound to give notice of 
it to any person whom he knows to be in treaty for the purchase of the estate, 
he must not when appealed to for information give evasive or misleading re- 
plies, for if he misinform an intending purchaser he does so at bis own perilf^l 
although he pleads forgetfulness in excuse, (f) A mortgagee who brings his 
mortgagor’s property to sale, iu execution of a money-decree and omits to 
notify to intending purchasers the existence of his mortgage, is thereafter 
precluded from enforcing it against a bona fide purchaser. 

701. What Inquiry the Transferee should make.— As this 
section enacts a rule for the protection of titles honestly acquired by transferees, 
it is incumbent upon them to show that they had been reasonably circum- 
spect in dealing with their transferrer. (9) Where the latter is the true owner,^ 
there is of course no necessity for inquiry — since inquiry is only evidence of 
bona fides and it is necessary to prove it in this connexion only when the 


(1) Ncbthuhhai v. Mulchand^ 3 Bom. L R., 
636 (637) ; following Ramcooviar v. John, 11 
B.L.R., 46 (62), P.C. ; Krishnaji v. Moro. 
I.L K., 16 Bom., 32 ; Sarat Chunderv, Gopal 
Chunder, I.L.B., 20 Oal., 296, P.C. 

(2) Hailram v. Durga Prasad, I. L. B., 5 
All., 603 (612) ; dissenting from Durga Pra- 
sad V. Asaram, 1. L. B., 2 All.. 361. 

(3) Cf. Devji V. Qodabhai, 2 B. L. B., 85. 
P. 0. ; Pandurang v. Anant, 6 Bom. L. R., 
966(973). 

(4) Berrisford v. Milward, 2 Atk. 49. 

(6) Purshottam v. Sagaji, I. L. R., 28 

Bom., 87. 


(6) Boyd V. Belton, 1 Jo. & Lat., 730. 

(7) Burr owes v. Lock, 10 Yes. 470; Slim 
V. Croucher, 1 De G. P. & J., 618. 

(8) Muhammad v. Shib Sakai, I. L. B., 
2 All., 309 ; following Agar Chand v. Itakh- 
ma, I. L. B., 12 Bom.. 678 ; Dullab v. Krish- 
na, 3 B. L. B., 407. The contrary was held 
iuDhondo v. Baoji, I. L. R,, 20 Born., 290, 
where, however, registration was held to be 
notice to subsequent purchasers. 

(9) Hoorbaiv, Aishabai, 12 Bom. L. R. 467 
(458); Chandra Kant v. Bhagiar, 1 10. 628 
(528) ; Raman Chetty v. Po Son, (1909) 5 L. 
B. B. 125. 
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transferrer’s title is found to be defective. Now, when an estoppel is pleaded 
against a party, the facts relied upon as leading up to it should be precise and 
unambiguous, for since tbe nature of an estoppel is to exclude evidence of an 
inquiry into the truth, it must be clearly pleaded and proved, it therefore follows 
that the transferee invoking the aid of this section must allege and prove the 
precise nature of the inquiries he relied on.(^) It is impossible to lay down any 
general rule as to the nature of the inquiry which an intending purchaser 
should 'make, for that must depend upon the circumstances of each case.f^) 
But without laying down any general rule it may be said that they must be of 
such a specific character that tbe court can place its finger upon them, and say 
that upon such facts some particular inquiry ought to have been made. 
It is not enough to assert generally that inquiries should be made or 
that a prudent man would make inquiries ; some specific circumstances should 
be pointed out as the starting point of an inquiry, which might be expected to 
lead to some result.” Such circumstances may be infinitely varied, but 
facts such as possession of the title-deeds or possession of tbe property, entry 
of a name in the Collector’s Eegister and the like are always material And 
where such circumstances exist, tbe purchaser is always put upon inquiry, and 
when he is, a mere perfunctory or superficial inquiry is not enough. For in- 
stance, an inquiry into tbe fact that the name of the transferrer was for many 
years and at the time of tbe sale borne on the Government records as in posses- 
sion of the property transferred is not sufficient, if the search could have affor- 
ded means to pursue the inquiry further as to the real ownership of the pro- 
perty. (5) So where a Government servant owning zemindar! property in the 
district in which he was employed, caused that property to be recorded in the 
revenue papers in tbe name of his young sons, who sold or mortgaged it to a 
person, who satisfied himself that the property had been recorded for some years 
in the names of the sons, but made no further inquiries which would have re- 
vealed to him tbe true owner of the properties, it was held that the transferee 
was not entitled to the protection afforded by the section. It must, how- 
ever, be noted that the transferee in this case presumably knew that the father 
of his transferrers was a Government official in the district in which the pro- 
perty was situate and from which be could have well inferred that being pre- 
vented by tbe rules of his service from holding such properties the mutation of 
names made in favour of tbe sons may well have been beiiami. And since 
generally a purchaser cannot take more than his vendor has to sell, the 
rule must be regarded as an exception, the facts of which must be pleaded by 
the transferee, who must strictly prove the facts upon which he relies. If he 
has diligently pursued his inquiries, he is then protected, although it may be 
shown that there were more avenues open to him for profitable search. But 
it must be remembered that the doctrine of estoppel is an equitable one, and 
if it can be shown that the transferee ought to have but did not make inquiries, 
he can gain no advantage over the transferrer. Thus where a person took a 
permanent lease of a cultivatory holding direct from the Zemindar without 
making any inquiries as to who were the cultivators and on the tenure they held; 


(1) Rani Mewa Kunwar v. Huldaa, L. R., 
4 1. A., 157 (161). 

(2) Partap Chand v. Saiyida^ I. L. R., 23 
All., 442 (447) ; Zinigahai v. Bhawani, 9 Bom, 
L, R., 388 (391) ; Manji v. Hoorhai^ 12 Bom. 
L. R., 1044 (1051). 

(3) Ramcoomar v. McQueen^ 11 B. L. R., 
46 (52), P. .0. 


(4) Kaung Hwe v. Ma Lun^ 11 I. C, 855 
(856) ; Maung Po Than v. Ka on, 12 I. 0. 
858. 

(5) 16., 442 (417, 448); of. Pandurang v, 
Anani, 6 Bom. L. R.. 966 (973). 

(6) /6., 442 (447). 

(7) Bamcwmiar v. Me Quwn, 11 B., L. B., 
442 (447, 448). 



s. 41.] 


WHBN INQUIRT UNNBOESSABY 


435 


and where, the permanent lessee having oommenoed to build one of the culti- 
vators, being an oooupanoy-tanant, subsequently brought a suit in ejectment 
against him, it was held that the leasee should, by the knowledge that the land 
was a cultivatory holding, have been put on his guard and have made inquiries 
as to the exact condition of the title, and that as he bad not done so, the doc- 
trine of equitable acquiescence could not be applied in his favour.(^) 

702. But on the other hand, further inquiry becomes supererogatory if 
the transfer is prooosed, encouraged, or acquiesced in by 
dianenBed with ^ psrson whose title or interest it was to challenge 

it. As Campbell, Li. C., said ; ** I am of opinion 

that, generally speaking, if a party having an interest to prevent an act being 
done had full notice of its having been done, and acquiesces in it, so as to induce 
a reasonable belief that he consents to it, and the position of others is altered 
by their giving credit to his sincerity, he has no more right to challenge the act 
to their prejudice than he would have had if it had been done by his previous 
license. ” ^3) This statement of the law has been since accepted by the Privy 
Council who observe: “ These words wore used with reference mainly to acts 
indicating only subsequent consent to an appointment which had been made, 
and which might have been objected to when originally made ; but they apply 
a fortiori in a case like the pressnt, where the person estopped was a party to 
the transaction itself, which he, or others taking title from him seek to challenge 
after a considerable interval of time.”^^) And so, in a case where a widow had held 
benami for her husband’s property as to which he had executed a hibanama in 
her favour, and after whose death she mortgaged the property and her son repre- 
sented her in the transaction and executed the mortgage on her behalf ; and after 
her death, in a suit between rival purchasers of part of the property comprised in 
the hibanama, and in the mortgage, the plaintiff derived his title from the son, 
having purchased his inherited share of the estate, while the defendants relied on 
a purchaser at a sale in execution of the mortgagee’s decree, it woe held that the 
son’s participation in the mortgage estopped both him and his representatives. 
Again, there can be no inquiry when there is nothing to inquire about. As 
the Privy Council remarked : “ It is not enough to assort generally that inquiries 
should be made, or that a prudent man would make inquiries ; some specific 
circumstances should be pointed out as the starting point of an inquiry which 
might be expected to lead to some result. ** If therefore all the external 
indicia of ownership, such as possession of the property and of the title-deeds, 
registry in the Collector’s books and the like are in a person’s favour, inquiry 
into them would be as unnecessary as it would be misleading and would have in 
no way led to the discovery of truth. So whore a mortgage was taken from a 
person who was in possession of the mortgaged property, and was recorded 
as owner and hold the title-deeds of the property, it was hold that there was 
nothing in the transaction to put the mortgagee on inquiry as to the real title 
to the property, and the beneficial owner could not afterwards restrain the 
mortgagee from selling the property in execution of a decree on his mort- 
gage. (f) So where a person found in possession of propercy is recorded as 


(1) Bisheshur v. Muir head, I. L. R., 14 
All., 362. 

(2) Sarat Chunder v. Gopal Chunder, I. L. 
R., 20 Oal., 296 (308), P. C. ,* Ttilski Bai v, 
Mictsaddi Lai. 2 A.L.J* 97 (99). 

(3; Cairncross v. Lorimer, 3 H. L. G- 
629. 

(4) Sarat Chiinder v. Oopal Chunder, I.L. 


R.. 20 Gal., 296 (311, (312), P.G, 

(5) 26. 

(6) Ramcoomar v. McQueen, 11 B. L. R., 
46 (62), P. 0. 

(7) Khawaja Mahomed v. Md, Ibrahim^ 
I. li. R., 26 All., 470 ; Chandra Kanta |v* 
Bhaqito, 1 T.G. 525. 
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owDer, and bolds the title deeds of the property, the transferee has all tho' 
indicia of ownership and he is not then botind to push his enquiry any far- 
ther to discover if some one else had the secret title to the property. The 
title of the apparent owner would in its strength vary in inverse ratio to that 
of the true owner. If therefore the latter's title was neither close nor clear,, 
the transferee is not bound to investigate it beyond satisfying himself as to the 
prima facie title of his transferrer.^^) So again, no fresh enquiry is necessary 
if the transfer challenged was merely a renewal of an old transfer made after 
due enquiry. <3) 

703. A mere quiescence on the part of the real owner does not debar him 
. from asserting his title. W The rule — that one who, know- 
iDBufflclenl?**”***"* stands by and encourages a purchase of pro- 

perty, as another's will not be allowed to dispute the validity 
of the sale — implies a wilful misleading of the purchaser by some breach of 
duty on the owner's part. 1^) But where relying upon the irresistible strength 
of his own title whenever it might suit him to assert it, the real owner stood 
by for a period of eleven years and took no steps towards asserting his right and 
even concealed the fact from his friend and neighbour, he was precluded from- 
afterwards claiming the property as against the purchasers from the ostensible 
owner. (^) A henimadar realized upon a bond standing in his own name money 
to which other parties were beneficially entitled, and paid over the money so 
obtained in the course of a transaction apparently bona fide and not collusive 
to a third party who had no knowledge of the beneficiaries’ interest therein. It 
was held, on a suit by one of the parties beneficially interested in the bond, that 
his remedy against the benamidar having become barred by limitation, 
the plaintiff could not recover against the transferee who had taken bona fide 
in ignorance of the plaintiff’s interest. Where property has been transferred 
benami in fraud of creditors and is sold by the ostensible owner, the real owner 
cannot afterwards be allowed to dispute the alienation. (8) But it must be re- 
membered that there is a distinction between cases in which fraud is only 
attempted, and those in which it is actually carried into effect. It is only in the 
latter case that the court will refuse relief.f^) Misrepresentations made by a 
minor will estop him as much as an adult, (^0) but the fraud of the minor must 
bo shown to have deceived the other party into action. § 284. When tho real 
owner is excluded the benamidar is treated in all respects as the real owner,(i3) 
and is bound to secure quiet possession to tho transferee.^^^) 


(1) Khwaja Muhammad v. Muhammad^ I 
L. R. 26 All. 490 (493). 

(2) Cf. Bommdevara v. Oundu Sastrulu, 
9 I. G. 504. 

(3) lb. 

(4) Baswantapa v. Ranu. 1. L. R., 9 Bom. 
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(8) Lakhi Narain v. Taramani, 3 W. R , 
92 ; Bhawani v Abidan, 6 W. R., 177 ; Rau- 
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Cal., 381 ; diseenting from Oanesh v. Barm, 
I.L R., 21 Bom-, 198; distinguishing MilU 
V. Fox^ 37 Ch. D., 183 ; cf. Wright v. Snow, 2 
DeG & J., 8., 321 ; Nelson v. Stokers, 4 De, 
G. & J., 458. 

(12) Nandkishorelal v. Ahmad, I. L. R., 
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704. The title of transferee may be attaokad on any of the'S^yeral grounds 

«roasds of attaek J by shewing either 

and defence. direot notice, or something which amounts to 

constructive notice of the real title, or that there existe4 
circumstances which ought to have put him upon au joguiry that, if prosecuted^ 
would have led to a discovery of it. (1) A title originally infirm may gain in 
strength with time, and a strong case would have to be established to defeat a 
possessor for a long period, of property for which full value had been given to 
the apparent owner. On the other hand a mere permissive possession unsup- 
ported by consideration or the other usual accompaniments of a valid transfer 
proportionately tend to undermine a title. 1^) 

706. Benami Transactions. — The equitable doctrine of this section 
has been largely applied to henami transactions — a practice which is, as observed 
by the Privy Council, inveterate in India, U) and although looked upon with 
jealousy by the Courts, is applicable alike to Hindus and Mobamedans.i^) 
As it was observed in a Calcutta case : While it is impossible to ignore the exis- 
tence of benami transactions in Bengal, we have no doubt that they must be judged 
by the ordinary and well established rules of law, and that a third party cannot be 
made to suffer by the voluntary acts of owners of property. It is not to be supposed 
that because the existence of benami transactions has boen recognized by our 
Courts, parties are at liberty to uee the system to the injury of others, whether by 
direot fraud, or by putting other parties in a position to defraud, or take undue ad- 
vantage of innocent persons.” (^) Indeed, it is not to be supposed that the law 
of benami is founded on principles peculiar to India, for it is an application of the 
equitable rule that if A purchase in the name of Z?, there is a resulting trust of the 
whole to Where property is held hetiami and the ostensible owner assente 
to its being disposed of to the prejudice of the real owner, the latter 
cannot be allowed to object, the fraud being a consequence of Bis own act.(^O) 
So if property is purchased in the name of a benamidar, and the indicia of 
ownership are placed in his hands, the true owner can only get rid of the effect 
of an alienation by showing that it was made without his acquiescence, and the 
purchaser took with notice of that fact. Of course, in such cases, it may 
not be possible to give direot proof, but if so, it must be established from cir- 
cumstances justifying a legal inference.f^^) Facts warranting a mere suspicion 
cannot take the place of legal testimony.(l3) Id oases of alleged benami transac- 
tions the true criterion is to ascertain from whose funds the purchase- money 
proceeded, but that fact alone does not create anything more than a strong 


(1) Ram Coo?nar v. McQueen, 11 B. L, R., 
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(3) Cf., Bishan Dialv. Ohasiuddin, I.L.R. 
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presumption which may he rebutted. The question is one of intention, W 
and while it has been held that the purchase by the father(^) or brother^ 
husband(^l or other near relation in the name of his son, brother, wife, or other 
relation being referrable to the promptings of aifeotion is usually regarded as 
benami with no intention of effecting any real transfer by execution of a mere 
conveyance, still there may be circumstances which might rebut that presump- 
tion and evince a real transaction. In such and similar cases, possession and 
actual enjoyment of the property affords another criterion for determining the 
question of benamzi^K As the Privy Council in one case remarked, in such 
cases the Courts have largely to rely upon the surrounding circumstances, the 
position of the parties and their relation to one another, the motives which could 
govern their actions, and their subsequent conduct. I®) But while as observed 
before, the habit of holding land benami is inveterate in India, that does not 
justify the Courts in making every presumption against apparent ownership.^ 
The mere permission* to hold possession cannot alone give or transfer a title from 
the benamidar in favour of the real owner, for no transfer of property exceeding 
Es. 100 in value can legally be effected except by means of a registered instru- 
ment. (8) Heirs are bound by the misrepresentations made by their ancestor. 19) 
but a mere benami transfer does not of itself constitute such a misrepresenta- 
tion as to bind all persons claiming under tbe person who creates the henamiS^^)' 
but if in the beneficiary’s conduct there was nothing to put the purchaser upon 
inquiry, both he and his representatives will be bound by any alienation made 
by the benamidar 

A document executed by a benami purchaser professing to relinquish in 
favour of the real purchaser, any claim which he might have in virtue of the 
purchase is a release, and should be sostamped.l^^) If in any transaction a per- 
son is benamidar for another, ho is not a necessary party to a suit in respect of 

that transaction. (^8) 

{\) Ram Narain v. Muhammad^ I.L.R., R. 3 (11) P.O.S.C. ; Sub nom Jodonathv, 
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Fatima, IS W, 1. I’- C. ; Akbar AH v. 23 All., 162(180); explaining Mt. Buhuns 
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V. Muhammad, I.L.R., 26 Cal., 227: DcSylva (9) Chunder Coomer v. Hurbans, I. L. R.. 
V. DeSylra, 6 Bom. L.R. 784; Bai Moiivahoo 16 Cal., 137 ’,Krishnaji v. Moro, I. L. R., 15 

V. Purshotam, T. L. R., 29 Bom. 306; Abid Bom., 32; Ravji v. Lakahmibai, I. L. R., 11 

Ali V. Asgar AH., 7 N. L. R., 159. Bom., 381 ; Kannamal v. Virasami I.L.R., 

(2) Ismail Kutiajce v. Hafiz Boo, I. L.R. 15 Mad., 486 ; Luchman v. Rally Churn, 19 

33 Cal. 773 (785) P. C. ' W. R 292. 
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Ultaf, 13 M. I. A., 232 (247); Bhagbut Chan-^ 46, P. C. ; Sarat Chunder Dey v. Oopal 
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706. Where the parohaser of an equity of redemption allows the name of 

. . his vendor to remain on the Golleotor's register, and on its 

matatto?reghtry^ strength the mortgagee inado further advances to the mort- 
gagor under the supposition that he was still the owner of 
the equity of redemption, it was held that the purchaser's conduct amount- 
ed to a standing by and that he was liable to pay off not only the mort- 
gage-debt but also the subsequent advances. The registration of a person as- 
the owner of property in the Collector’s books for fiscal purposes is, however, 
only some evidence though by no means conclusive of his title. But it may he 
sufScient to shift the burden of proof. (^) Nevertheless, the purpose for which 
the Collector’s books are maintained should not be ignored, and it has been 
accordingly held that the registration of the name of a person coupled with the 
payment of revenue is strong evidence of possession though not of title.W 

707. Rule When Inapplicable. — In England the doctrine here enunci- 
ated is inapplicable to cases in which the transferee has merely an equitable 
interest. Thus while a trustee with whom the cesiuz que trust has in accordance 
with custom deposited the deeds, borrowed money by depositing the deeds 
fraudulently representing them to be his own, it was held that the creditor could 
not enforce his equitable charge against the real owner. But in such a case a 
trustee left in possession of the deeds, may convey a legal estate to a purchaser 
for value and without notice who would obtain a good title against the equitable 
owner, provided, of course, that he had made all the enquiries which as a prudent 
man he was bound to make.(5) (§§109 — 111). The mere fact that a person allows 
another to be in possession of goods, and allows him to deal with goods under 
an authority, which is not known to the person who deals with the servant and 
who does not profess to act upon any such authority, will create no estoppel in 
favour of persons dealing with such person in possession. 

708. Transferee must take in Good Faith.— The rule requires that 
the transferee must not only make enquiry but be must act in good faith. Now, 
there may be enquiry without good faith and good faith without enquiry. An 
honest dupe may take for granted without enquiry the title asseverated by his- 
transferrer, or a dishonest transferee well aware of the infirmity of his transferrer’s 
title may cause widespread inquiries to be made — but in neither case could the 
real owner be affected by any transaction with the apparent owner. The 
“good faith ” required in this connexion is honesty. A mao may blunder, but 
then he must be an honest blunderer. No purchaser can protect himself 
against the claim of a real owner merely by saying that he had no notice of the 
real owner's title. A purchaser is not justified in shutting his eyes and pur- 
chasing recklessly from a vendor without any inquiry, and resisting the real 
owner on the ground that the real owuer did not come forward. He must not 
only make some reasonable inquiry into title, but he must also use reasonable 
care to see that what he is purchasing his vendor has really the right to sell. (^1 
For instance, where the transferee was residing in the neighbourhood of the 


(1) Govindrav v. Ravji, I.L.R., 12 Bom., 
33 ; Umesh Chandra v. Khulna Loan Co,, I. 
L. R., 34 Gal., 92. 

(2) Pandurang v. Anant, 5 Bom., L. R., 
956 (9921. 

(3) Deoji V. Oodabhai, 2 B. L. R., 85 P.C.; 
followed in Pandurang v. Anani, 5 Bom., L, 
E.. 956 (973). 

(4) Shropshire Union Ry, Co. v. Reg.* L. 
R. ; 7 H. L., 499. explained per Ohitty, J., 


in Carritt v. Real and Personal Advance Co , 
42 Ch. D., 263 (269. 270). 

(5) Ibid., pp. 269, 274, Per Pearson in 
Lloyd's Bdnking Co., v. Jones, 29 Gh. D.^ 
221 (228). 

(6) Parquharson dCo., v. King d Co,, 
[1902). A. 0., 325. 

(7) Zangabai v. Bhawani, 9 Bom., I 4 .R. 
388; Mauug Ba Tin v. Mauug Po Kin, 14 BUc., 
L.R., 329; Maung Po v. Ma On, 12 I.O., 868*.' 
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transferrer and bad bad previous dealings wilih the latter's family, tbe Court 
presumed that he was aware of all the oiroumstances of the family and as suoh 
held him disentitled to the priority here conferred on a hona fide transferee.!^) 
And so where a person took a mortgage and afterwards purchased the same 
property from the son of an heiress who was outoasted on account of liviag in 
adultery, and whom the transferee believed to have forfeited her title to the 
p operty', the Court held that since the purchaser had notice of the existence of 
the true owner a mere misconception as to her rights was insufficient to pro- 
tect the transferee under this rule. 

709. Plea Allowed though not Pleaded.— Ordinarily, the burden 
of proving that the transfer was made after enquiry is on the transferee. 
Where, however, the Court sees that the rights of one of two innocent parties 
must be sacrificed, it is essential to consider whether anything in cbe conduct 
of the party who comes into court and seeks relief has debarred him from 
asserting his right. The Court is not precluded from basing its decision upon a 
ground not specifically pleaded by either of the parties.!^) But as a rule the 
plea of purchase without notice should be specifically put forward in the plaint 
or pleadings or should at least be involved in the issues.f^l (§ 684). If a party 
does not plead at all he will not be allowed to go at tbe hearing into evidence 
on that poiot.(^) In any case the plea cannot for tbe first time be raised in 
appeal.!^) A mere plea of purchase for value does not go far enough, for the 
plea must be of hona fide purchase and without notice, and the burden of prov- 
ing it is upon the party who pleads it.W 

42 . Where a person transfers any immoveable property, 
TraoBfer b er i^^serviiig power to revoke the transfer, and sub- 
Bon'havro'g autho- sequently transfers the property for considera- 
mer tra'n^fer^ another transferee, such transfer oper- 

ates in favour of such transferee (subject to any 
condition attached to the exercise of the power) as a revocation 
of the former transfer to the extent of the power. 

Illustration, 

A lets the- house to B, and reserves power to revoke the lease if, in the opinion of 
a specified surveyor, B, should make a use of it detrimental to its value. Afterwards 
A, thinking that suoh a use has made, lets the house to C, This operates as a revoca- 
tion of B*s lease subject to the opinion of the surveyor as to Z?’s use of tbe house having 
been detrimental to its value. 

710. Analogous Law. — The provisions of this section (and of section 

53, paragraph 1) are taken from section 5 of the Statute 27 Eliz., o. 4,(^1 relating to 
fraudulent conveyances, repealed by the Statute Law Revision Act of 1863 and 
the provisions of which ran as follows : “ That if any person or persons have 

heretofore since the beginning of the Queen Majesty's reign that has passed, 
made or thereafter shall make any conveyance, gift, grant, demise, charge. 


(1) Pateshri v. Nageshar, 8 A. L. J., 358 
(363). 

(2) Angammal v. Venkata, I. L. B., 26 
Mad.. 609 (618). 

(3) Zungabai v. Bhawani, 9 Bom-, L. R.. 
388. 

(4) Thakuri v. Kundan, I. L. R., 17 All., 
260. 

(6) DeSilva v. DeSilva, 6 Bom. L. R.. 
784 ; Mulji v. Mcleod, 6 Bom. L. R., 991 


(995); Phillips v. Phillips, 4 De G, F. & J., 
208. 

(6) Mulji V. Mcleod, 5 Bom. L.R., 991 
(995); Hira Singh v. Narain, 10 C. P. L. R., 
107; Oopal v. Oanpat, 13 0. P. L, R., 172. 

(7) Annamalai v. Pitchu, 16 M. L. J. R., 
28. 

(8) Mulji V. Mcleod, 6 Bom. L. R., 991 
(995). 

(9) Passed in 1584 A. D. 
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limifcafeioD of use or useaer assuranoe of, in or out of any lands, tenements or 
hereditaments with any olausoi provision, article or condition of revocation, deter* 
mination or alteration, at bis or their will or pleasure, of such oonveyanee» 
assurance, grants, limitations of uses or estates of, in or out of the said lands, 
tenements or hereditaments or of, in or out of, any part or parcel of them, contain- 
ed or mentioned in any writing, deed or indenture of such assurance, conveyance, 
grant, or gift; (i) and after such conveyance, grant, gift, demise, charge, 
limitation of uses or assuranoe so made or had, shall or do bargain, sell, demise, 
grant, convey, or charge, the same lands, tenements, or hereditaments, or any 
part or parcel thereof, to any person or persons, bodies politic and corporate, 
for money or other good consideration paid or given (the said first conveyance, 
assurance, gift, grant, demise, charge or limitation, not by him or them revoked, 
made void or altered, according to the power and authority reserved or expressed 
unto him or them in or by the said secret conveyance, assuranoe, gift or grant) ; 
(ii) that then the said former conveyance, assurance, gift, demise, and grant, as 
touching the said lands, tenements and hereditaments, so after bargained, sold, 
conveyed, demised or charged, against the said bargainees, vendees, lessees, 
grantees, and everyone of them, their heirs, successors, executors, administra- 
tors, and assigns, and against all and every person and persons who have, 
shall, or may lawfully claim anything by, from or under them or any of them, • 
shall^be deemed, taken and adjudged to be void, frustrate and of no effect, 
by virtue and force of this present Act/* This section may be compared with 
section 27, ante, 

711. Principle. — This section contemplates the case of two transfers, 
one conditional and the other absolute. ^It lays down that whore the transferrer 
reserves to himself power to revoke the first conveyance, and transfers the same 
property to another, the latter transfer operates as a cancellation of the first 
transfer subject only to the fulfilment of the condition upon which revocation was 
dependent. The object of this section is to validate such transfers and to declare 
that in such a case the subsequent transfer has the effect of cancelling the former, 
for the subsequent transfer being only possible when it is made to take effect in 
defeasance of the prior transfer, the latter is deemed to have been thereby revok- 
ed by necessary implication. 

In construing the section the intent of the statute is to be expounded 
against fraud and to suppress fraud and to maintain just dealing.” The fact 
that the two transfers were made by different persons does not matter, if the 
transfer in the two cases represented identical interests. 

712. Meaning of Words. — “ lieserving power to revoke the transfer'* 
means such reservation as is allowed by law. In other words the transfer should 
not be subject to restrictive covenants not enforceable in law. ** To the ea;- 
tent of the power," implies that the revocation is not absolute but is subject to 
the non-fulfilment of the condition attaching to the anterior transfer. Subject 
to any condition attached to the exercise of the poiver : ” as for example, where it 
is provided, that on the power being exercised, the proceeds of the sale of property 
of equal value shall be paid over to the transferees of the settlement and not to 
the transferrer. A deed with a power of revocation is not ipso facto void, and 
even if it be voluntary, it is only void against a subsequent purchaser so far as it 
breaks in upon his rights, so that a subsequent lease to another person, or a 

(1) Bullock V. Thjorne, P. Moo.. 616. <3) Moeier v. Whisker, 6 C., 120; Bowman 

The case is reported in May’s Fraudoleot Hpland, 8 Gh. D., 588. 

OoDvayaooes, pp. 198*201. (4) Coke v. Bullock, Cro. Jao., 49, 

(2) Bullock V. Thorne, F* Moo., 615. 

Q. TP— 66 
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mortgagee(^) is only a revocation pro tanto. But it appears that if on a subse* 
quent sale taking effect, the prior voluntary transfer is revoked, it does not revive 
if the sale for any reason goes off. 

A power of revocation on payment of a fair equivalent of the value ^of the 
land is not a power within the meaning of the English statute, but revocation 
on payment of a trifling sum, as that the lease shall be void on payment of 
106'. is within the statute, and such lease may be avoided at the instance of the 
purchaser. 

713. Power of Revocation. — It is immaterial whether the first trans- 
fer is or is not for valuable consideration. And in oases decided under the sta- 
tute it was resolved that reservation of a power of revocation at a future time or 
on the happening of a given contingency fell within the intent of the Act, and 
that a voluntary conveyance which was originally subject to a power of revoca- 
tion could not stand against a hona fide purchaser for valuable consideration. (3) 
But if the first transfer had been for consideration, it is probable that it could not 
bo revoked until the event happened upon which the exercise of the power was 
contingent. It would appear that a power of revocation could only be exercised 
bona fide, in the interest of the second purchaser. Thus, if for the purpose of 
extinguishing it, a second transfer is made, it does not extinguish it. So if A had 
reserved to himself a power of revocation with the consent of and afterwards 
A sold the property to another, the latter transaction is good, “ for otherwise 
the good provision of the Act, by a small addition and evil intention would be 
defeated.” (4) As observed by Dart, “The 5th sebtion of 27 Eliz., c. 4, seems 
to comprise all settlements, although made for valuable consideration, (^) 
which reserve what is, either expressly or virtually, a power of revocation to 
the settler, e.g,, an unlimited power to charge by way of mortgage, 13) or a 
power to revoke on payment of 10s., (f) or with the consent of the person 
nominated by the settler, or simply at a future date ; but a power to charge a 
reasonable specified sum, (3) or to revoke upon terms which are fairly calcu- 
lated to preserve the substantial rights of the parties interested under the 
limitations, (^) seems to be unobjectionable. Lord St. Leonards expresses an 
opinion, (13) that where a settlement made for valuable consideration, contains 
a power of revocation which is afterwards released for valuable consideration, 
a purchaser, buying subsequently to such release, would be postponed to the 
settlement : probably the result might be the same, although there were no 
consideration for the release, if the purchaser had notice of it, but a secret 
release will not afiect a purchaser. ”(il) Under the same statute, it was held 
that if a man reserves a power of revocation to be exorcised with the consent 
of a person named, it is fraudulent if the person is a man of straw whose con- 
sent is at his own command, as where be is his own relation, but the case is 
different if the person be his wife’s friend who cannot be supposed to consent 
except on good grounds. (12) 


(1) Perkins v- Walker, I Vern., 97 ; 
Thorne v. Throne, ib., 141; May’s Fraudu< 
lent CoDveyancea, 198. 

(2) Dame Ever's case, 2 Roll. Rep., 34. 

(3) Standen v. Bullock, 3 Rep , 826. 

(4) Twyne's case, 3 Rep., 826; May’s 
Fraudulent Conveyances, 196. 

(6) See Sugd., 721 ; Smith v. Hurst, 10 Ha., 
30. 

(6) Tarback v. Marhury, 2 Vern., 510. 


(7) Griffin v. Stanhope, Bro. Jac., 465. 

(8) Jenkins v. Keymis, 1 Lev., 160. 

(9) See Doe v. Martin, 4 T.R., 39 ; Sugd., 
721. 

(10) Sugd., 722. 

(11) Bullock V. Thorne, F. Moo., 615; Dart., 

pp. 1021, 1022. 

(12) Leigh v. TFinter, W. Jo., 411: Lord 
Banbury's case, Freem Oh., 8. 
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A power to mortgage to any extent, or to lease for any term, would appear 
to be construed as a power of revocation, but a power to charge a sum 
certain is differently regarded. 

43 . Where a person erroneously represents that he is 
authorized to transfer certain immoveable pro- 
authwi?ed person and professes to transfer such property for 

who sabsequentiy Consideration, such transfer shall, at the option 
In* property”trans- transferee, operate on any interest which 

ferred. the transferrer may acquire in such property, at 

any time during which the contract of transfer 
subsists. 

Nothing in this section shall impair the right of transferees 
in good faith for consideration without notice of the existence 
of the said option. 

Illustratum, 

A, a Hindu who has separated from his father B, sells to C three fields, F, and Z 

representing that A is authorized to transfer the same. Of these fields Z does not belong 

to i4, it having been retained by B on the partition ; but on B's dying, A as heir obtains Z* 
C, not having rescinded the contract of sale may require A to deliver 'A to him. 

714. Analogous Liaw.— This section is analogous to section 18 of the 
Specific Relief Act (^), the prdVisions of which are in a measure supplementary. 
It runs thus 

, 18. Where a person contracts to sell or let certain property, 

against vendor ^ with having only an imperfect title thereto, the purchaser or lessee 

imperfect title. (except as otherwise provided by this chapter) has^ the following 

rights : — 

(а) if the vendor or lessor has, subsequently to the sale or lease, acquired any interest in 

the property, the purchaser or lessee may oompel him to make good the oontraot out of suoh 
interest ; ^ 

(б) where the ooncurrenoe of other persons is necessary to validate the title and they are 
bound to convey at the vendor’s or lessor’s request, the purchaser or lessee may compel him 
to prooura such concurrence ; 

(c) where the vendor professes to sell unincumbered property but the property is mortgaged 
for an amount not exceeding the purohase-monoy, and the vendor has, in fact, only 
right to redeem it, the purchaser may compel him to redeem the mortgage and to obtain a 
conveyance from the mortgagee ; 

{d) where the vendor or lessor sues for specific performance of the contract, and the suit 
is dismissed on the ground of his imperfect title, the defendant has a right to a return of his 
deposit (if any) with interest thereon, to his costs of the suit, and to a lien for such deposit 
interest and costa on the interests of the vendor or lessor in the property agreed to be sold 
or let. 

716. This provision does not apply to a mortgage, but it applies to all 
property, whether moveable or immoveable, whereas the section, while apply- 
ing to all transfers including a mortgage, relates only to immoveable property. 
The rule in the section is not intended to operate on involuntary sales, as 
in execution of a decree, and its principle has not been so applied, nor 

(1) Tarback v. Marbury, 2 Vern., 511 (a (4) But the rule was on equitable grounds 

case decided on the 13 Eliz,, G. 5 ; Lavender extended to cover a case of mortgage : Deolie 
V. Blaclcstone, 2 Lev., 146 ; May’s Fraudulent Chand v. Nirhan, I. L. R., 5 Cal., 263. 
Oonveyanoes, 198). (5) Alukhmonee v. Banee Madhub, !• I*. 

(2) Jenkins v. Keymis. 1 Lev., 660. R.» 4 Cal., 677. 

(3) Act I of 1877. 
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is it applicable to a transfer forbidden by law on the ground of pnblio 
policy, 

The proviso in favour of hona fide transferees for value, overrules the 
view previously taken in a case that the purchaser takes subject to the equities 
which affected the property in the hands of the transferrer. (2) 

The rule was, for the first time, introduced by the legislative enactment of 
1R77, (3) prior to which it was purely an English rule, and was held to bo in- 
applicable to Hindus. Similar provisions relating to moveable property are 
to be found inserted in the Indian Contract Act. 

The authorities cited in the foot-note, are acknowledged in justification of 
the section l6) which is founded on a rule well established in English law. W 

716. Under this section the right is declared to exist only as against the 
EntflUh law dfati transferrer and persons claiming under him. e.gf., the heir. (8) 

guiahed. ” Thus where he is deprived of the property in an execution- 
sale, it has been held that the transferee cannot follow up 
the property in the hands of his auction* purchasers. (8) But under the English 
law such a right would avail against purchasers from the transferrer and his heirs, 
as well as against him. 1^0) As Taunton, J., put it : ** The assignee of a lease 

stands in the position of the assignor for all purposes better or worse*' or, as 
L/ord Mansfield said, that be who takes an estate under a deed is privy in 
estate, and therefore never can be in a better situation than he from whom he 
takes it. Under the English law, the benefit of the imnlied covenant runs 

with the land (13) Under this section, however, the purchaser cannot follow up 
bis claim to the property in the hands of a stranger unless the latter take with 
notice or is a gratuitous tran8feree.(^^) 

717. Principle .— It is the general rule of equity that where a transferrer 
purports to convey a particular property and has not the title under which he 
professes to convey, the transferee must be satisfied out of any title which the 
transferrer then has, or afterwards acquires in the same property. **If a man,” ob- 
serves Lord St. Leonard^ “sell an estate to which he has no title, and after the 
conveyance acquires the title, he will be compelled to convey it to the purchaser. 
But this is said to be a personal equity attaching on the conscience of the party 
and not descending with the land ; and therefore that, if the vendor do not in his 


(1) Narahari v. Siva 24 M.L.J., 462 ; 19 
1. 0., 881 ; following C. Ramasami v. Rama- 
swavii, I.L R , 30 Mad., 255, dissenting from 
L, Augaunayyaw. Daopoor, 18 M. L. J., 247 
(248). 

(2) Mahomed v. Kara^nut-oollah, 4 N. W. 
P. H.C. R.. 11 112). 

(3) Speoifio Relief Act (I of 1877). 

(4) Ram Ntrunjun v. Prayag, I. L. R., 8 
<3al.. 138 (144); explaining Dooli Chwid v. 
Birj Bhookun, 6 0. L. R., 528 (P.O.) also 
reported in 10 C. L. R., 61 P. C. 

(5) B. 109 (seller’s responsibility for bad- 
ness of title). 8. 110 and S. 118, Right of 
buyer of breach of warranty in respect of 
goods not ascertained)— Act IX of 1872. 

(6) Canadian Code, 8. 1488, Sugd. V. & P. 
(13th Ed,) 297. Now see 14th Ed., 298- 
Marginal note to the section in the Bill 

(7) SeahournsY, Powel,2 Vern., 11 ; Noel 
V. Bewley, 3 Sim., 103 (116) ; Jones v. Rear- 


ney, I Dm., & War., 134 (168, 160i; Smith 
V. Baker, 1 Y. & 0. C. C., 223; Smith v. 
Osborne, 6 H. L, C„ 376 (390, 398.) 

(8) Radheylal v. Mahesh, I.L.B., 7 All., 
864. 

(9) Alukmonee Banee Madhuh, I.L.R., 
4 Cal., 677. 

(10) Onward Building Society v. Smithson 
[1893], 1 Cb., 1 ; Right v. Bucknelh 6 B. & 
Ad., Ch., 278 ; Health v. Crealock, 10 Ch. D., 
16 ; General Finance Mortgage and Discount 
Co. V. Liberator Society, L.R., 10 Ch., 22; 
Foster v Mackinnon^^L R. 4 C.P., 704. 

(11) In Doe V. Mills, 2 Ad. & E.. 17. 20. 
tl2) In Taylor v. Needham, 2 Taunt, 278. 

(13) Conveyancing Act, 1881, 8. 7. Sub- 
S. 1 fA) ; David v. Sabin [1893], 1 Ch., 523. 

(14) Radheylal v. Mahesh Prasad, I.L.B., 
7 All., 364; Sarat Chunder v. Qopal Chunder, 
I.L.B.; 20 Cal., 296 P.C. 
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lifetime oonfirm the title, and the estate descends to the heir-at-law, he wilt not 
be bound by his ancestor’s contract. This opinion, hovirever, deserves great 
consideration.” And similarly it has been observed by Dart who says : ** It 
was treated by the court, as well established that where a lessor, without any 
legal estate or title, demises to another, the parties themselves are estopped from 
disputing the validity of the lease on that ground ; and it is immaterial that it 
appears on the face of the deed that the lessor has only an equitable title.(^) 
If the lessor subsequently acquires a title, the lease and reversion then take 
effect in interest, and not by estoppel ; and an action will lie, either way for 
breach of the covenants in the lease. And the Court also laid down the doctrine 
that the assignee of a lessor, who has no estate in the land, has the reversion 
by estoppel, as against the lossee.”(^l 

The rule enunciated in the section, and to be presently discussed, assumes 
that the transferrer had no title over at least a portion of the property he bad 
engaged to transfer ; but which he has since acquired, in which case upon the 
principles of elementary equity he is bound to make good his representations to 
the transferee. Obviously, the section has no application to oases where the 
title itself being clear, the transfer is vitiated for any other reason. (^) 

718 . Meaning of Words. — “ Erroneously represents ” must include all 
misrepresentations tainted or untainted with fraud ; and whether made by a 
declaration, act or omission wftbin the meaning of section 15 of the Indian 
Evidence Aot.(®) “ To transfer certain immoveable property,” As stated 
before, since a mortgage debt is moveable property (8. 64) the assignment of a 
mortgage is not transfer of im&oveable property within the meaning of this 
secbion.(7) “ Option of the transferee ” leaves the latter option to abandon his 
right under this section and claim only damages. “ During which the contract 
subsists, ” t.e., so long as the relation of transferrer and transferee continues. 
If the relation is determined either by mutual consent, cancellatif^n of the con- 
tract, or its satisfaction in any other way, this section will cease to apply. 
Contract merging in a decree does not cease to subsist till it is satisfied. 

“ Transferrer ” under this section includes also other ^persons claiming under 
him, but no bona fide purchasers, or persons claiming adversely to him. 

719 . Transfer of after-acquired Property The rule here 
enacted, may be regarded as only an extension ot the law of specific per- 
formance of contracts, so that if there is a contract for sale, law compels the 
vendor to perform the contract specifically by conveying to the vendee the 
property sold : to have a defective conveyance suppliea, and it is a species of 
relief which the courts are in the constant watch of giving either against the 

(1) Sugd. V. & P., (14th Ed.), .365,, (746). v. Sears, 6 A. & E , 469 ; Freeman v. Cooke, 

(2) Morton v. Woods, 4 Q.B., 293 2 Exch., 654 ; Cornish v. Abinaton, 4 H. & 

(3) Dart's V. & P. (6th Ed.), 1001: Wills’ N , 649; Carr v. Lord and North-Western 

V, & P., p. 1065. Fy. Co., 4 C. P , 316, Luchmun v. Kal* 

(4) liadha Bai v. Kamod Singh, I.L.R. 30 Churn, 19 W. R., 292 ; overruling Oanga 

All., 383 ; Narahari v. Siva, 24 462 ; Sahai v. Hira Singh, I. L. R., 2 AIL, 809 ; 

19 I.O., 881 ; following C. Ramasami v. Ra- Vishnu v. Krishnan, v. I.L.R., 7 Mad., 3. 
masami, I. L. R , 30 Mad., 255 ; Contra L. (6) Act I of 1872. 

Angannayyav. Darpoor, 18 M.L.J , 247 (248); , (7) Maung Ba v. Maung Po, 14 Bur. L., 

disseuting from ; also Contra Magnx Bam v. R. 329. 

Bakubai, I.L.R. 36 Bom.. 630. 18) Ajijuddin v. Sheikh Burdan, I. L. R. 

(6) Radheylaly. Mahesh Prasad, I. L. R., 18 Mad., 492 (496); following Debi Chand 

7 All., 664 ; Sarat Chunder v. Oopal Chunder, * v. Nirban, I.L.R. , 6 Cal., 263. 

I.L.R., 20 Cal., 296 ; P.O. ; following Cairn- (9) Speoifio Relief Act, S. 27, ols. (6) & (c);, 
cross V. Lorimer, L.R., 3 H.L„ 829 ; Pickard Munro v, Taylor, 8 Hare. 51. 
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vendor himself or any claiming as heir or volunteer under him, whether the con- 
tract for the sale remains wholly unexecuted, or is defectively executed and 
whether the vendor had good title to the premises at the time of the sale, or 
whether such title accrued to him afterwards on the same principle if the 
vendor having contracted to sell one property acquires another in exchange or 
substitution therefor, justice demands that he should he compelled to convey the 
property he has so acquired, and which in the eye of the law becomes impressed 
with the same obligation as that for which he has received it in exchange.^^1 

720. Conveyance of Imperfect Title : — The only elements necessary 
for bringing the rule into operation are (i) an erroneous representation by the 
transferrer of his authority to transfer the property, and (ii) its actual transfer, 
(iii) and for valuable consideration. The rule does not require that the represent- 
ation if erroneous should also bo fraudulent, for fraud is not a necessary ingre- 
dient of the law of estoppel. (2) Indeed, as observed by the Privy Council, it 
may be that the transferrer may not be himself conscious or possess full 
knowledge of the circumstances and may he himself under a mistake or 
misapprehension of his title. Ho may have been himself earnestly mistaken 
or misled. (3) “ If the person who made the statement did so without 

full knowledge, or under error, sihi imputet. It may in the result be unfortunate 
for him, but it would be unjust, even though ho acted under error, to throw the 
consequences on the person who believed his statement and acted on it as it 
was intended he should do.” This raises another question upon which the 
section is silent, viz.^ should the transferee have been induced to accept the 
transfer believing his transforerr's misrepresentation, or in other words should 
he he a bona fide transferee without notice of the truth. The section lays down 
no such qualification and to quote the words of the Privy Council used with 
reference to the construction of s. 115 of the Indian Evidence Act 15) ” the Court 
is not warranted or entitled to add any such qualifying conditions to the lan- 
guage of the* Act”. (I'd The question may then arise, what are the equities of 
the transferee who knows the truth, and who is in no way misled by his trans- 
ferrer’s representations. It might be contended, that the rule operates on the 
subsequently acquired interest independently of the transferee, and with refer- 
ence only to the transferrer, who having covenanted to part with a certain right, 
is bound to make good his promise when he becomes possessed of it. This is 
one view (7) but the contrary has also been laid down on the ground that there 
can be no estoppel by a false statement, when the truth as to the matter stated 
is known to both parties. (9) Consequently, where the mortgagee in possession 


(1) Byjnathy, Ramoodeen, 21 W.R., 233 
(P.G.) See for a fuller discussion, heading 
**subtituted security” under s. 65 post. 

(2) Sarat Ghunder Dey v- Qnpal GUunder 
Laha, I. L. R. 20 Cal. 236, (310) (P. 0.). 

(3) I&. pp., 310, 311. 

(4) lb, p., 311, 

(5) Act I of 1872. 

(6) Sarat Chuyider Dey v. Gopal Ghunder 
Laha, LL.R., 20 Cal , 296 (310) (P. 0.). 

(7) Sinclair v. Sitnb Khan 3 0. P. L. R-. 
72 (73). 

(8) Qangabai v, Baswant, I. L. R., 34 
Bom. 175 (182) relying on ML Udey Kunioar 
V. ML Ladu, 6 B. L, R. 283 (291) (P.O.) in 
which their Lordships said ** There is in the 
first plaoe, no consideration whatever for this 
oonveyanoe of her particular interest ; even 


if she had it, she receives nothing for it. 
Neither does Udey Kunwar act on any re- 
presentation made by her or alter her position 
in any way. There is no representation to 
Udey* iCuDwar of any secret or kind, Udey 
Kunwar was acquainted with the actual facts 
of the case, just as much as Mt. Ladu was”. 
The decision was given in 1870 long before 
the present section was conceived and the 
statement would fall under the exception 
made therein. In Jogannath v. Dibho, I. 
L.R., 31 All., (53 55) also the transfer was 
without consideration and the question in 
the text was neither directly raised or 
considered. The same remark applies to a 
dictum occurring in Sheolal Singh v. Qoor 
Narain, 7 I.O. 218 (224) ; Sita Ram v. Mt, 
HarkubaL 4 N.L.R., 28, 
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of Deahghat Vaban knew that the interest mortgaged to him was the life 
interest of his mortgagor, in his hereditary office, its subseqaent enlargement 
enabling the vatandar to alienate it permanently, would not enlarge the mort- 
gagee’s interest so as to enure beyond the mortgagor’s lifetime. But in this 
case, though reference is made to this section, it does not appear that the mort- 
gage of 1850 sued on, purported to convey any but the life interest of the mort- 
gagor, and which was all that the latter then possessed and could convey, 

If so, the mortgagee apart from section 70 (to which no reference is made in 
the judgment), had no right to claim the enlarged interest under this rule. And 
as it is worded, the question as to whether the transferee is a hona fide trans- 
feree, without notice of the infirmity of his transferrer’s title, would seem to be 
immaterial. He may know that his transferrer was attempting to convey 
what he could not presently convey, but then he could not be deprived of the 
interest which would have presently passed in his favour, if his transferrer bad 
it, and it could not prejudice him, if he acquires that interest subsequently. 

721. The only thing that could affect the question is the intervention 
of a third party who takes the enlarged interest in ignorance of the option. 
And his right is preserved by the last clause. Viewed in this light the rule 
would still fall within the principle of estoppel by which a person is held bound 
by his statement or recitals in a deed to which he is a party, whenever they 
refer to specific facts, and are CjartEiin, precise and unambiguons.(^) Such a case 
is not contemplated by section 115 of the Indian Evidence Act which is not 
exhaustive of the law of estoppel, W and though the illustration appended 
thereto would clearly fall within the rule here propounded, its converse should 
not be assumed. 

722. Erroneous Representations This section speaks of the effect 
of an “erroneous representation” while section 315 of the Indian Evidence 
Act (^) speaks of the effect a “declaration, act or omission,” but ‘t is apprehend- 
ed that the twp terms connote the same meaning, since an act may equally in- 
volve and amount to a declaration, and so may an “ omission ” to speak when 
one is bound to disclose the truth. A representation may then be expressed 
or implied, articulated, acted or suggested — since words alone are not vehicle of 
thought. Gases under this section would, ordinarily, bo those of express repre- 
sentation, since it is not a representation alone but an actual transfer made 
under the circumstances stated, that puts the transferee upon election. But 
it is possible for the representation to be made independently of the deed, or 
when it is contained therein it may consist as much of an express erroneous 
declaration as of a misleading silence. Then again in the former case it may 
bo only partially true, or true in a given set of circumstances, in all of which 
cases there may bo occasion for the rule. But such representation must be 
distinguished from what fall short of it, since a representation must be as to 
some state of facts alleged to bo at the time actually in existence, of a title 


(1) Qangabai v. Baswantt I.L.R. 31 Bom, 
175. 

(2) 16.. pp. 177, 179. 

(3) 13 Halsbury’s Laws of England, as. 610, 
516. 

(4) Ganges Manufacturing Co» v, Sauraj^ 
noull, I.L.R. 6 C. 669. Bupchand v. Sarves- 
war, I.L.R. 33 Cal., 915 (921) ; Municipal 
Corporation Secretary of State% 1>L.R. 29 
Bom. 680 (607). S. 115 deals with the rule 
of ovidenoe, while there is a rule of equity, 


which is independent of that section. The 
latter is an inexhauative rule taken from the 
judgment of Lord Devman in Pickard v- 
Sears, 6 & E. 40, which of course was not 
intended to deal with an infinite variety of 
oases classed as estoppels but which are not 
covered by s. 115 of the Indian Evidence 
Act. Contra suggested in Asmatunnessa v. 
Harendra Lai, I.L.R. 35 Gal., 904 (907), is, it 
is submitted, inoorreot. 

(5) Evidence Aot I of 1872, 
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asserted or olaimed and on the faith of which the transfer is made. If It is 
merely the expression of a non-committal, hope^ legal opinion^^) of a posail^ity 
— '' puffing praise " but no warranty, then the transferee could not appeal 
to the equity here enacted. A statement by the transferrer with regard to his 
intention may be legally operative as a promise : but such a statement does 
not come within the section. If the representation is in fact erroneous, it 
will suffice for the rule even though it be made innocently, or through igno- 
rance or mistakel^). But, of course, the transferee cannot avail himself of 
a mis-statement induced by himself.f^) 

723. Title by Estoppel. — Upon the principle of this section which 
allows a subsequently acquired interest to feed the estoppel, it has been held 
that where the transferrer subsequently acquires the same property though under 
a different title, he is bound by his covenant. The holder of a reversionary inte- 
rest expectant on the death of a Hindu widow first mortgaged it to his creditors, 
and afterwards sold it to another. After the date of the mortgage the widow died, 
and the reversioner came into possession of the property. The mortgagee then 
sued both the mortgagor and the purchaser to enforce his mortgage, but the 
courts having held that a mere expectancy could not be mortgaged, it was 
contended for the mortgagee on the strength of this section that the mortgagor 
was bound to deliver him the propertv of which he had since come into posses- 
sion, upon the death of the widow. The contention was however not expressly 
decided upon, as the intervention of the purchaser who was held to be a 
transferee in good faith and for consideration without any notice of the existence 
of the option referred to in the section rendered the decision unnecessary, but it 
seems to have been conceded that, were it not for the presence of the purobt^er 
the mortgagee might well have enforced the equity. C^) Similarly, in 
where at the time of the sale the vendor had no more than only a ogntiogaut 
remainder in fee, and then the contingency happened, he was bound cq make 
good the conveyance to him.'®) So, where a man upon a sale conveyeo^con- 
tingent remainder to the purchaser, which was afterwards destroyed by the 
tenant for life, who, having acquired the fee, by his will gave the seller, other 
interests in the estates, the latter was compelled to convey those interests to the 
purchasor.(9) But where a man in his marriage-settlement described himself 
as entitled to an expectant estate, in remainder, in two pieces of land, and coven- 
anted that when such remainder” shall become vested in possession, he will 
convey it to the uses of the settlement, if he becomes possessed of either of 
these pieces of land by a title different from that described in the settlement, 
the covenant will not attach upon it, for " to hold that because he agreed 
to settle what he should succeed to render his grandfather’s will, therefore 


(1) Morgan V. Conchman. 23L.J.C.r., 36; 
Raj Narnin v. Universal Life Assurance Co,, 
I.L R.7 Cal., 694 (604). 

(2) Jethabbai v. Nathahhai, I.L R,, 28 
Bom.. 399 (407) ; Citizen* 3 Dank of Louisiana 
V. First National Bank L.R , 6 H.L., 352 ; 
Maddison v. Alderson, 8 App. Gas.473< 

(3) Horsfall v. Halifax and Huddeesfield 

Union B inking Co,, 62 L.J. Ch. 699; Sarat 
Chunder Dey v. Oopal Chunder Laha, I.L. 
R., 20 Cal., 296 (P.O.); Cornisle v. 

Abnington, 28 L.J. Ex., 262. 

(4) Sarat Chunder Dey v. Oopal Chunder 
Laha, I.L.R., 20 Cal., 296 (P.O.). 

(6) Porter v. Moore, [1904] 3 Oh., 367. 


(6) Dooli Chand v. Brij Bhookun, 6 G. L. 
R., 528 (533), P. 0., again reported in IOC. 
L.R., 61 P. C. ; Mokhooda Debi v. Umesti 
Chundra, 7 C.L.J. 381 (383) ; Maung Ba v. 
Maung Po, 14 Bur. L R. 329- 

(7) Nand Kiihore v. Kanee Rami 6 O.W. 
N., 395 (399). (The meagre report of the 
case does not state when the purchase was 
made, for if the purohaser also bought a mere 
expeotanoy, what status did he then have iu 
the case ) 

(8) Ascough V. Johnson, 2 Vern., 66. 

(9) Noel 7, Bewley, 3 Sim., 103 ; Jones v. 
Kearney, 1 Dru. & W., 159. 
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18 bouad to aettle what he should auooeed to render his grandfather's 
^ill, therefore he is hotted to setble whatever interest he might derive aliunde 
in the same lands, is to make a new oovenant for him, not to enforce that 
into which he actually entered. W* A decision in a case like this must 
then depend upon the construction of the words of the covenant. And so 
in applying the rule, regard must always be had to what was intended by the par- 
ties to be conveyed. If a person had agreed to sell and convey an estate 
absolutely in the first instance, then if he had no title at the time of the contract, 
and afterwards acquired one, he would be bound to make good his contract, and 
to convey it; but if he never covenanted absolutely to convey, but only 
conditionally, and the condition was never fulfilled, be was under no such 
obligation, In a case, A holding a certain mahal as a ghatwal, mortgaged it 
to B by way of a zuripeshgee lease for twenty-one years. Shortly after the 
granting of the lease, the Zemindar got a decree against A by which A's 
ghatwali right was determined, the Zemindar taking khas possession of the 
mahal, which, however, he subsequently many years after granted to A per- 
petual mukarraree lease. In a suit againsc A instituted by the assignee of 
E's rights in the zuripeshgee, it was held that A must out of bipi^ present 
mukarraree mahal, make good the zuripeshgee. 

724. As one outcome of the rule here enacted is the principle that a 
person is bound to make good his erroneous representation, not only put of the 
property subsequently accquired by him, but also out of the property which he 
then possessed and which he purported to, but could not sell ; as for example, 
where it is a coparcenary interest in a joint property. So, where a member of 
a joint Mitakshara family in Bengal, who had represented to his purchasers 
that he had power to charge joint family property, which he knew he did nob 
possess, he was held bound to make good his representation as far as be could, 
by the exercise of such proprietary right over the property as he individually 
possessed, namely, by a partition of the property by an ascertainment of the 
shares in which it was thereafter to be held by the joint family, in defined 
shares, and the shares of the alienating members should bo held subject to a 
lien for the purchaser’s claim. And if in a partition, the interest of the co- 
parcener is separated, the transferee would be entitled to enforce his transfer 
against the interest so acquired. (^) 

726. The rule is then equally applicable to leases for a term of years. 

The contract to lease by indenture for a term, creates an obli- 
Rule applies to gabion on the part of the lessor which he is during the 
*®**®®' term estopped from denying. In England, this was no 

more than the result of the lease being required to be made by deed, the solem- 
nity of which was anciently regarded as too great to allow the parties to deny 
it. 16) But the law went further and provided that, should the lessor have 


(1) Smith V. Osborne, 6 H.L.O., 375 (392); 
following Tdylcurv. Dickenson, 1 Russ., 521. 

(2) Per Lord Wensleydale in Smith v. 
Osborne, 6 H.L 0., 376 (398), who while ad- 
mitting the general principle enunoiated in 
Noely. Bewl>>y, S B\m., 103, animadverted 
upon its misapplication to the facts of that 
case, but the case was not overruled— id., pp. 
394, 399. 

(3) Lontnarain v. Showkeelal, 2 O.L.R., 
382 ; Mokhoda v. Umesh Chandra, 1 O.IiJ. 
381. 

(4) Mount Ram v. Barham Deo, 14 O.W. 

G. TP— 67 


N. 662. 

(5) Parsidh Narain Singh v, Janiki Sing, 
7 G.L.J 644 (646) ; Mahabeer Perahad v, 
Bamayad Sing, 12 B L B., 90 ; Jamna Pra- 
sad V. Qanga Pershnd, I.Ij.R. 19 Cal. 401 ; 
doubting Lala Parhhu Lai v. Myene, l.L.B. 
14 Cal. 401. 

(61 T.B. 30 Edw. I. p. 168. Britt. Bk. I. 
Ch. 29, Ss., 17 19, 2 Poll. A Mait. His. Eng. 
Law, 218, 220, 222. It should be noted that 
the stiiot English doctrine of estoppel by 
deed does not apply to India ; Oaurevallaba. 
y. Virappa, 2 M.H.C.R. 174. 
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purported to> convey an interest which he subsequently acquires, the lease 
which formerly operated only by estoppel, shall now take effect out of the 
newly acquired interest of the lessor, and shall become for all purposes a regular 
lease for the term stipulated. (^1 Thus if A, a lessee for the life of B, leases for 
a term, his interest and afterwards acquires the reversion, and then B dies, A's 
interest would then determine, although the term may not have expired, but 
since on B*s death, the lessor would obtain the property, A may compel. him to 
make good the term out of the interest he had acquired. But should the 
interest acquired be less than that conveyed, such interest alone will pass, and 
the lease will thereafter have no further effect by way of estoppel. (3) it wae 
at one time held that subsequent purchasers from the mortgagor took subject 
to the equities which ad'ected the property in his hands, 1^) but this view is 
directly opposed to the principle of the section. In a case decided in 1880 the- 
Privy Council seem to have maintained that the principle since enunciated in 
this section did not apply to Hindu conveyances, but subsequent oases 
decided after the passing of this Act, have clearly applied the rule to Hindu and 
Mahomedan conveyances. Thus, where the mortgagor mortgaged the whole 
of a certain land in which her three younger children were entitled to certain 
shares, and a decree on the mortgaged property was passed against all of them, 
providing that the debt in suit should be recovered on the responsibility of 
the first and second defendants’ shares ” discharging however the three sons 
from liability, and where, upon the death of one of the sons, his share reverted to 
the mortgagors, it was held on the strength of this section, that bis share was 
liable. (7) The mortgagee can in such case recover both his principal and 
interest. (^) It would appear that on a similar equitable principle, all the 
after- acquired property of the insolvent, vests in the official assignee for the 
benefit of bis creditors. 

726 . Since a mortgage is a transfer, the principle of this section equally 
Aad to mortgatfoB mortgages of immoveable property. (10^ Consequent- 

* * ‘ ly, a mortgagee is entitled to enforce bis security against the 
interest subsequently acquired by the mortgagor, in the estate which he professed 
to mortgage, although such interest had no existence at the date of mortgage, 
provided the mortgage-debt subsists at the time of the acquisition of such 
interest. (^^1 A validlv transferred his house and 120 acres of sir land to 
his wife in lieu of her dower. He then mortgaged the sir land to B, who 
obtained a decree thereon, and which was made absolute in 1885. A's wife 
died in 1886, when he succeeded to the land as her heir, whereupon B claimed 
possession of the sir which A resisted on the ground that he had no right to 
mortgage sir when he did so, and that the mortgagee could not claim more than 
his mortgagor then possessed, but the court auplied this rule and held B entitled 

(1) Co. Litt. 47 Bao. Abr. Leaees (O.) 2, (7) Ajijuddinv, Sheikh Badan, I.L.R., 18 

Prest Abst. 211; Wehh v. Austin, 7 Man Mad. 492(495). 

and Qr. 701, Will’s R.P. (ISfchEd.), 476. (8) Lachman v. Khunnulal, I.L.R., 9 All. 

(2) 2 Pres. Abst. 1217. 26 P.B. 

(3) Co. Litt 476. ; tiillv. Saunders, 4 B. (9) In the matter of Doncghue, I. L. B., 19 

& C,, 529 ; Doed Strode v, Seaton, 2 0. M. & Bom. 232; Rowlandson v. Champion, I L.R., 
R. 728 (730). 17 Mad., 21 ; In re Ackhill, I.L R. 18 Mad., 

(4) Mahomed v. Kai amatooldh, 4 N. W. 24. 

P.H.O.R,, 11.; „ {10) Sarju Prasad y . Bindeshi, I.L R., 38 

(6) Book 0 hand v. Bnj Bhodktm, 6 G L. All., 382 (384) ; HanumanDas v. Qwsahay, 
R. 628 (633), Pi 0. 18 C.LJ., 181; Sr% Raja Bommadendra v, 

(6) Viraya v. Hanumanta, 1. L. R., 14 Oundu Sastrulu, 9 LG. 604 (605). 

Mad. 469 ; Ajifuddin V. Sheikh Radan, I.L.' (11) Ganpat Bao v. Ramchand, 9 O.L.R., 

18 Mad. 499.' » • ' ' 90; 
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to the sir, From the same priDoip]e« it follows that where a person mort- 
gages his interest in a property — -that interest being restrioted or limited in 
some manner at the time of the mortgage — the mortgagees' lien is not limited 
to the interest so restrioted and does not cease on the restriction being removed* 
The removal of encumbrances from the estate of a mortgagor effected by himself 
will, as a general rule, enure to the benefit of tbe mortgagee by increasing the 
value of the latter's security . A mortgaged a fourteen annas share in a 
certain village to B who obtained a decree on foot of his mortgage, after which 
he purchased from A a two-annas share in the village, but which he resold to 
him. In execution of another decree obtained by B against A, the twelve 
annas-share in the village belonging to A, was brought to sale and purchased by 
Bt after which he sued out execution for sale of the remaining two annas in 
execution of his moitgage-decree. It was held that, so long as bad only a 
twelve-annas share of the property in his possession, B*s security was of. 
necessity reduced to that amount, but on A's again becoming the owner of the^ 
whole fourteen-annas, B had an equitable right to demand that the fourteen- 
annas should be held subject to his mortgage. 1^) Where a person who had 
merely a ghatwali interest in certain land, mortgaged it on tbe representation 
that it was his jagir, and he subsequently obtained a mukayrari right from tbe 
landlord. It was held that, on a decree for sale upon the mortgage, tbe mukar- 
rari interest of the mortgagor passed to the mortgagee. (^1 On tbe same 
principle the mortgage of non-existent property, though inoperative as a transfer 
for the time being, operates as an executory agreement, which attaches to the 
property the moment it is acquired, and which, in equity transfers tbe beneficial 
interest to the mortgagee without any new act done by the mortgagor •> to 
confirm the mortgage.l^) In no case, can the mortgagor question his own 
right to mortgage the property. So a mortgage of property in which at 
the time of the mortgage, the mortgagor had only a right of pre-emption, 
and which he subsequently acquired by putting in force that right, 
would be valid as to the property so acquired, and the fact that the mortgagor 
had intended to create a present mortgage would make no difference. W But 
while a person alienating lands to which he has no title is bound to carry out 
the transfer, if he subsequently acquires a good title to it, the rule does not hold 
good if he mortgages a portion of his own share of a joint holding which he had 
already alienated, and in which case he cannot be compelled to make the trans- 
fer good, out of the other half share to which ho has subsequently succeeded. W 
On the principle underlying this section, it has been held that a mortgagor pay- 
ing off a mortgage or purchasing the mortgaged property, in execution of a decree 
on the mortgage, cannot use the mortgage-rights so acquired as a shield 


(1) Sinclair v. Sitab Khan^ 3 C. P. L. B. 
72. 

(2) Shyania Churn v. Ananda^ 3 C.W.N. 
323. 

(3) Deoli Chand v. Nirban Singh^ I.L.R. 
5 Cal. 253 

(4) Mokhoda v. UmesJi Chadra^ 7 C.L.J. 
38 1 

(5) Holroyd v. Marshall, 10 H.L.C. 191 ; 
CollyBt V. Isaacs, 19 Ch. D 342 ; Trilby v. 
Official Receiver, 13 App. Gas. 623 ; Khobhari 
V, Ram Prasad, 7 0. L. J. 387 (392, 393) ; 
JBansidhar v. Sant Lai, I.Ij.R* 10 All. 133 : 
Oaya Din v. Kashi Oir, l.L.B. 29 All. 163. 


(6) Narayan v. Kalgaunda, 1. L. B., 14 
Bom., 407 ; Jayram v. Narayan, 6 Bom.L. 
R., C52. 

(7) Oayadin v. Kashigr, 1. L. R., 29 All., 
163 ; folio wiog Bansidhar v. Sant Lall, I. Ii. 
B,, 10 All. 133 ; Holroyd v, Marshall, 10 H, 
L. C. 191 1210, 211); Collyer v. Issues, 19 Oh, 
D.. 342; See also la re D^Epinenial, 20 Oh. 
D. 758; Clements y. Kettbews, llD. B. D, 
8)4; Tailby v- Official Receiver, 13 App. Oaa., 
523. 

(8) Babu Rai v. Shadi Ram, 1 P. L. B. - 

337 . 
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against subsequent mortgages executed by himself, though a stranger acquir- 
ing the same right would, under the circumstances be so entitled.(3) 

727. Duration of the Right. — ^The transferee’s right endures only 
during the time “ the contract of transfer subsists,” — words which have been 
held to he wide enough to embrace a case in which a decree has been obtained on 
the basis of a contract.C^) If the contract has become merged or extinguished 
or otherwise rendered incapable of enforcement, the right here given cannot be 
enforced. So in the case of a mortgage, the right can be exercised only so long 
as the mortgage itself subsists. A man. cannot avail himself of the erroneous 
representation of another unless be can shew that the representation was 
the proximate cause of his loss.U) As regards limitation, since the trans- 
feree’s right would only commence when the transferrer acquires the property, 
the right may be held in abeyance for an indefinite period, if only in the mean- 
time the property has not passed to a bona fide transferee for consideration, 
that is, for valuable consideration, for good consideration, as in a gift, does 
not count.(5) 

728. Lfimits of the Rule. — The rule here enacted assumes that the 
transfer intended, would be otherwise good, except for the want of present title 
in. the transferrer, and which is made up for, by the erroneous representation of 
the transferrer. The rule further assumes that, the transferrer is sui juris, and 
that the property he proposes to transfer is transferable. If, therefore, its transfer 
was prohibited by law on grounds of public policy, the transferrer’s agreement 
to transfer such property is not a “ contract ” of transfer within the meaning of 
law, (6) and as the germination and duration of the right depends upon a valid 
contract, it follows that the principle of chis section cannot be invoked to com- 
pel one to transfer property in fraud of the statute. If) For instance, under 
several local ^ots passed for the relief of incumbered estates, their proprietors 
are, as soon as the Government decides to assume management, declared ” dis-' 
qualified proprietors ” and one of the disabilities attaching to this declaration is, 
that they are rendered incompetent to transfer all or any portion of their 
estates. Such a provision exists in the Jbansi Incumbered Estates Aot.l^) 
Where, therefore a proprietor, so declared disqualified under it executed a mort- 
gage of a portion of his estate and on removal of the disqualification, the mort- 
gagee sued to enforce his mortgage, relying upon the principle of this section to 
uphold his mortgage, but the Court overruled his contention on the ground that 
this section could not protect a transfer which if permitted would defeat the pro- 
visions of the Jhansi Encumbered Estates Act. (9) Such was also the view taken 
of the sale of the property of the holder of a service inam, which was untransfer- 
able by lawll®) on the date of the transfer, bub which was subsequently enfran- 
chised and a patta for it granted to the transferrer, and whereupon the transferee 


(1) Manjappa v. Krishnayya, I. L. R., 29 
Mad.. 113 

(2) 8. 101, post. 

(8) Ajijudeen v. Sheikh Badan, I. li. R-* 
18 Mad., 492 (496); Durga Das v, Muham- 
mad, (1908) A.W.N. 166. 

(4) Bell V. Marsh [1903], ICh., 528 (641) ; 
following per Wilde, B.. in Swan v. North 
British Australasian Co,, '7 H. Si N«, 603 
(638). 

(5) Baru Qir v. Mahunt Tulsi Das, 6 I.G. 
37; Jadu Bano v. Sheojit 16 I.C. 443. Cf. 
AjijttdeenY. Skeilsh Badan, I.L.R., 18 Mad., 
492. 


(6) Ss. 23 Indian Gontraot Act (Aot IX 
of 1872.) 

(7) Narahari v. Sira Korithan, 24 M.L.J. 
462, 19 I.O., 881; followiog C. Ramasami v. 
Ramaswami, l.L R., 30 Mad. 255 ; Redha 
bai V Kamoed Singh, I L.R. 30 All, 38; contra 
MagniRamv. Bakubai, I. L.R. 36 Bom. 610; 
L, Angannaya v. Darpoor, 18 M.L.J. 247 
(248). 

(8) 8. 8, Aot XVI of 1882. 

(9) Radha Bai v. Kamoed Singh, I. L.R, 80 
All., 38 (39, 40); followed in Bhagannab v. 
Ohandi Singh, 14 O.G. 295, 13 I.G. 466. 

(10) 8. 6, Aol VI of 1896. 
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sued for the land, but the Oourt threw out his claim and said ** The principle of 
section 43 of the Transfer of Property Acc has no application to such a case» 
where the invalidity of a transfer is due merely to the transferrer, not having a 
title or having only a defective title, the subsequent acquisition of a good title 
would enable the transferee to claim the benefit of the title acquired under the 
rule laid down in the section, but, it can have no operation where the alienation 
is forbidden by law on grouuds of public polioy.'’f This was the view taken in 
another case, in which the plaintiff having sued the defendaut in ejectment the 
latter pleaded in bar, his right to obtain from the plaintiff specific perform* 
ance of the contract of sale, of the self-same property. But referring to 
section 54 the oourt said that inasmuch as the defendant bad failed to obtain' 
a registered sale deed, and apart from such sale, a mere contract gave him no legal 
right to possession. It was contended on the strength of English precedentsi^l 
that the defendant was in equity entitled to resist the suit, as the title in equity 
|)as8ed to him with the contract, but the court overruled the contention holding 
* that it is not in accordance with sound canons of construction, or with public 
policy to read into such an enactment propositions of equity, which have been laid, 
down with reference to some other enactment not altogether m pari materia ... 
We are not bound, andl do not think we areunder any obligation in law to engraft 
these decisions, whenever they can be said to be in point, or to the enactment in 
question ; and on grounds of public policy, I do not think it desirable to do so.1^1 
*‘The application of the letter of the law leads to certainty of title, and to a dimi- 
nution of the opportunities for perjury. The tampering of the letter of the law by 
recognising equities would take a case out of the statute, leads in precisely the 
opposite direction.” (4) But these considerations were overlooked in a case in 
which, the plaintiff had purchased property from the defendant in violation o£ 
the terms of section 325- A of the Code of Civil Procedure, 1882.16) He was 
put in possession of the property, but having been subsequently ejected, be sued 
for recovery of possession, and the court decreed his claim, holding that the 
disability created by the Code having been removed, the defendant was under 
the rule here enacted bound to convey the property when the disability to 
convey it, created by the Statute had been removed. W But the same decision 
might have been supported on the ground that, section 325-A of the Procedure 
Code was in the nature of lis pendens enacted to safeguard the rights of trans- 
ferees in execution of decree, and chat prohibition against alienation was in- 
tended to serve that purpose — and as there was no public policy satisfying a 
more absolute prohibition, the removal of the disability set the vendor free to 
doTwbat ho had contracted for. The correct rule would appear to be that 
whilo estoppel cannot legalize what is declared illegal, by statute, still in giving 
effect to the rule regard must be had to the nature and policy of the statute, and 
its prohibitions. This was taken into account in a case in which the plaintiff 


(1) Narahari v. Sira Korithan^ 24 M.L.J. 
462 ; 19 I.O. 881. 

(2 1 Edwards v. West, 7 Oh. D. 858 ; In re 
Adams 27 Gh. D. 394. 

(3) Kurri Veerareddi v. Kurri Bapireddi, 
I. L R. 29 Mad., 336 (345) (F.B.) ; contra 
Sheoram v. Lahman, 13 G. P. L. B 163 ; 
Jeyramv, Qanpati^ 17C.F,L.R. 19; Oanga^ 
hisan V. Tallaram^ 5N. L. B. 70(75), See 
these oases disoussed under s. 54 post, 

(4) 26. p. 841. 

(6) Now sch. 3, p. 11, Oivil Pcooedure 
Code, 1908. 


(6) Magniram v. Bakubai, I.L.R. 36 Bom. 
510 (5 14). In this case the oourt relied on 
Hillaya v, Narayanappa, I. L. R. 36 Bom., 
185 which Lhey said established the proposi- 
tion that an occupancy tenant incompetent 
to transfer without the consent of the Khob 
has been estopped from contending that the 
consent bad not, been obtained. Bat this is 
by no meann obvious from the report which 
merely establishes that a reversionary heir tn 
a Hindu widow who obtained possession from 
her purchaser is as against the latter's moct-* 
gagee estopped from disputing th^ mortgage* . 
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complained that, daring hfe minority, his mother had illegally mortgaged his vatan 
land to the defendant, and which was in contravention of section 5 of the Vatan- 
dar Act, which prohibits any alienation of vatan lands without the sanction of 
Govornmeoc and provides that any alienation so made might bo rescinded by 
the Gollector.fO But the Court held chat the prohibiton was not absolute, and 
that the plaintiff could not appeal to it to undo his own contract. Such a 
case, would fall within the principle that where the statute prohibits an act pre- 
scribing a penalty for doing it, the prohibition cannot be carried further beyond 
imposing the penalty ; and also that where the prohibition is not dictated by 
public policy, but is intended to preserve or protect a private right, then 
its violation could ordinarily be availed of, and might be condoned 
only by the person possessing such right. In such cases, there would be 
still room for the application of this section. But, in other cases, a 
right conferred under this section, might be defeated if it cannot be enforced 
owing to the provisions of some other Act. Thus, for example, section 317 of 
the Code of Civil Procedure, prohibits the institution of a suit against the certi- 
fied purchaser “ on the ground that, the purchase was made on behalf of any other 
person, or on behalf of some one through whom such other person claims.'* 
Hence, if a person (A) mortgage property, a portion of which belongs to C, to B, 
and C*s interest be afterwards in execution of a money-decree, against him, sold 
and purchased by D, wife of the mortgagor A ; the mortgagee (B) would be pre- 
cluded by the terms of the section in the Code from showing that D'a purchase 
was really purchased by A and therefore equally liable to his mortgage. 

It should be noted that, while section 18 of the Specific Belief Act does not 
apply to a case, whore the transferror sells property professedly not his own, 
while this sootion does not apply, where there is no erroneous representation by 
the transf error. W 

729. The section is, of course, inapplicable to a case, where a person does 
not profess to act in his personal capacity. For instance, where a Hindu mother 
contracted to sell immoveable property belonging to her son, not in her personal 
capacity, but as the mother aud next friend of the latter, there can be no suit 
for specific performance against her, as neither this section nor section 18 of the 
Specific Belief Act would be applicable. 15) Again, the rule applies only to volun- 
tary transfers, and has no application on involuntary transfer, as for instance, 
made through the Court in execution of a decree against the transferrer. (^) The 
latter takes merely the right, title and interest of the judgment-debtor with all 
its defects, (7) as does also the gratuitous transferee. But a transferee for valji- 
able consideration though it be inadequate is entitled to a different treatment, 
provided that a third party with superior equity has not in the meantime 
intervened to defeat his claim. 


(1) Act III of 1974. 

(2) Narayan v. Kalgaunda^ I. L. R 14 
Bom. 404. 

(3) Ram Raram v. MohanmUy 96 

All., 89. 

(4) Jagannath v. DihbOy l.L.R. 31 All. 53 
( 65 ) 

(5) Rash Moni v. Surja Kantay I. L. R, 39 
Oftl., 882. 

(6) Alukmonee v. Banee Madhuh, l.L.R. 4 
Oft).. 677 (682). 

(7) Ram Tukul Singh v. Bissewar, L. R. 2 
I. A. 131 ; Been Dyal v. Jagdeep Narainy I. 
L. R. 3 Oftl., 198 (P.O.) ; Dcyrah Ally v. Abdul 


Aziz, I. L. R. 3 Cal., 806 (P.O.) ; AH Saheh 
V. Kazi Ahmedy l.L.R. 16 Bom , 197 ; Sun- 
dara v. Vencata, l.L.R. 17 Mad , 228; Bira 
Lallv Karimunnissay l.L.R. 2 All.. 780 (783); 
Ram Narain v. Mahtab Bibiy l.L.R. 2 All,, 
828 (829) ; In Balgobind Das v. Narain Laly 
I.L.R. 15 All., 339 (P G.), the Privy Oouncil 
allowed the execution purchaser without 
notice priority over the mortgagee from a co- 
paroener on the ground that the mortgage of 
oo-parcenary interesc in the U.P. and Bengal 
was without the consent of co-parceners, in- 
valid. To the same effect 6 v. 

Chandi Singhy 14 0.0. 295, 13 1.0. 466. 
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780. Such person is described id the last olaus^ The^poliey of reserving 
TraMferees the rights of bona fide transferees Jor coneidiafation withoufr 
iwltbout noiice notice of the said option, is founded upon the assumption 
excepted. such covenant is personal to the parties, and does not 

run with the land. As the heir of the transferrer is not a transferee for consider- 
ation, tihe property devolving on him charged with all the burdens to which it 
was subject, while in the hands of his predecessor, be cannot plead want of 
notice, to repel a claim made under this section. One Sheikh Abdullah execut* 
ed a deed granting to his sister and her heirs an annuity charged on certain 
lands in his possession, providing that in case of his failure to pay the annuity, 
the grantee and her heirs Should be entitled to taka possession of the property; 
Subsequently, he mortgaged the same property so charged to the defendant, 
declaring in the deed, that the same was unincumbered and absolutely his own. 
His sister died and the mortgagor became her heir and as such entitled to the 
annuity, and the charge created by himself on the property in favour of his 
sister’s heirs. On his death, he was succeeded by his own sons, who were also 
the heirs of Abdullah's sister and whose assignee sued the mortgagee, to enforce 
the charge ; but the court held that in View of his covenant that the property 
mortgaged to the defendant was unincumbered, as Abdullah ; would have been 
estopped from setting up the charge, his sons and their assignee were equally 
precluded from enforcing 


73 1 . Excluding their heirs and gratuitous transferees, and transferees with 
notice, the option is contingent upon the interest remaining in the hands of the 
transferrer. But, even where a transferee for consideration without notice has 
intervened, the right of the prior transferee cannot be defeated if it can be enforc- 
ed without ** impairing the right of the subsequent transferee. Such a case arose 
upon the following facts. A the owner of land had in 1897 agreed to lease it to 
B for fifteen years, but before B*s lease could be executed and* registered, A 
executed a lease for two years of the same land to 0, who was a lessee without 
notice of B’s prior contract. Thereupon, the court adjusted the equities between 
B and C by ordering that B should have his lease on expiry of C's term. (2) So, 
in another case, the owner had let out bis land to and sold it to C who could 
only claim one-fourth of the property sold to him, but B having subsequently 
died the owner’s interest was enlarged to a moiety and the benefit of which was 
held to pass to It should be noted that the clause only saves a transferee, 

and not merely one who has the benefit of an obligation, but in whose favour the 
transfer contracted for, has not been completed. In 1898, A mortgaged his 
land to B describing it as a jagir. It was in fact held in ghatwali tenure. On 
the SOth September 1901, A secured mukarrari rights in respect of the land. 
B sued on his mortgage and obtained a final decree for sale on 15tb March 
1902, after which A entered into a contract for sale with C, but no sale took 
place until the 30th April 1902. C sought to press into his service the equity 
here enacted, but the Court held the contract to create no right in derogation 
of the decree, 


732. Limitation. — It has been held that the limitation in such suits is 
governed by article 136 or article 144, giving twelve years from the time when 
the vendor is first entitled to possession, or when his possession becomes adverse 


(1) Badhey Lal'Vm Mahesh Prasad, 1. Ii. 
B., V All.. 864. 

(2) Sarju Prasad v, Wazih Alt, I. L. R, 23 
All., 119. 


(3) Virayya v.Eanumanta, I. L. B. 14 Mad 
459. 

(4) AfoAoda V. 'T)mssh Chandra, 7 0. Ii 

381. . 
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to the transferee. IcF^one ease, the Allahabad Court held article 128 appli- 
cable. In that oasei a Hindu mother by name Mt. Ganesbi had in 1898 sold 
certain property belonging to her minor son but which she misdescribed to be 
her own. The son died in 1905 and the mother succeeded to the property- 
Two years later the reversioner sued for a declaration that the sale was not 
bindiog on him, and it was held that the reversioner’s cause of action arose on 
the death of the son, whereupon Ganeshi’s transfer took effect under the terms 
of this section, and that his suit was such as was contemplatec^by article 123» 
schedule 2 of the Limitation Act.(^) 

44 . Where one of two or more co-owners of immoveable 
property legally competent in that behalf, trans- 
^'*co*o*wn(fp.*"* fers his share of such property or any interest 
therein, the transferee acquires, as to such share 
or interests, and so far as is necessary to give effect to the trans- 
fer, the transferrer’s right to joint possession or other common 
or part enjoyment of the property, and to enforce a partition of 
the same, but subject to the conditions and liabilities affecting^ 
at the date of the transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling-house be- 
longing to an undivided family is not a member of the family^ 
nothing in this section shall be deemed to entitle him to joint 
possession or other common or part enjoyment of the house. 

733. Analogous Law. — The proviso did uot find place in the Bill of 
1879, bub was subsequently added by the Select Committee with a view to 
prevent a stranger from claiming joint possession of a family dwelling-house. 
In cases determined before the Act, it was held that according to the law as 
administered in Bengal, the purchaser at a court-sale of the rights of one 
member, may be entitled to be put into physical possession even of a part of 
the family house, which could only be obviated by purchase of the right, by the 
other members at the sale, or by a suit for partition. (^) The inconvenience 
and inequity of permitting a stranger to intrude himself upon the privacy of a 
joint Hindu or Mahomedan family residence was manifest, and the proviso waa 
accordingly necessary. 

734. Prior to the passing of this Act, there was a considerable difference 

of opinion between the several Indian High Courts as to the 
law legal competency of the transferee to enforce partition. In 

one case such a right was denied. (^) But under the Bengal 
Regulation, it was held by the Privy Council that, in such a case, the other 
GO’sharora could enforce partition and that the mortgagee would be bound by 
it, although, he neither was nor could be a party to those proceedings. While 


(1) Sheopraaad v. Udai Singh, 2 

All.. 718. 

(2) Barn Oir v. Mahuni Tulshi Das, C. 61. 
I. 0. 37. 

(3) Ramtonoo v. Gobindo (1967), B. D. A., 
1685; Koonwur Bijoy v. Shama Soonduree, 
2 W. B., 80 (Mis.). F. B. ; JSshan Chunder 
V. Nund Coomar, 8 W. E., 289. 

(4) Mayne'o Uindu Law, a. 390 et seq , ; 


Kusso Beg v. Thahoor Bhuwanee Singhr 
(1866), S. D. A. N.W.P., 463 (where parti- 
tion was refused). 

(6) XIX of 1814. 

(6) Maopherson on Mortgage (7th Ed.), 
287; Byjnath v. Ramoodeen, 91 W,‘R.,2SB 
P. C., overruling Baboo Nishan y. Baba 
Jagdeo, 4 B. L. R.i App., 97. 
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in a oase decided in 1871i before the last-named prdbedent, it was held that 
such a person would not be bound.^^^ 

736. Principle. — This with the three following sections (46 to 47)i set 
out the law relating to the transfer of property where the transferrer or trans- 
feree possesses or obtains only a partial interest therein. As the transferee 
acquires all the right, title, and interest of the transferrer conveyed to him, it 
follows that he is entitled to joint possession like his predecessor in title, but 
since the presrace of a stranger might lead to serious breaches of peace, these 
sections confer on certain parties the right to partition. The second paragraph 
has been inserted in accordance with the judgment of Westropp, G. J., who 
said : " We also deem it a far safer practice, and less likely to lead to 

serious breaches of peace, to leave a purchaser to a suit for partition, than to 
place him by force in joint possession with members of a Hindu family, which 
may be nob only of a different caste from bis own, but also different in race 
and religion.’’ 

736. Meaning of Words. — “ Co-owners ” of property may be either 
joint-tenants (or oo-paroeners) where they hold by the same title, or tenants- 
in-oommon where they hold by different titles. An estate held in a 
co-parcenary,’* says Blackstone,!*^) is where lands of inheritance descend 
from the ancestor to two or more persons. It arises either by common law, 
or particular custom. . . And in neither of these cases, all the co-parceners 

put together make but one heir, and have but one estate among them.” (^) 
The properties of co-parceners are, in some respects, like those of joint- 
tenants, they having the same unities of interest, title and possession. 
Tenants-in-common are such as held by several and distinct titles, but 
by unity of possession. His share : ” where this is undefined, it would 
appear that tuis section has no application. In such a case, the transferee 
must file a partition-suit against the other members of the family, *for the ascer- 
tainment of the share of his vendor, and for the allotment to himself of bis 
vendor’s share in the particular portion in which he is interested, (5) In such 
a suit, however, all the co-sharers must be joined as parties. “ So far as is 
necessary ” implies that the transferee is entitled to only limited powers in this 
respect. He can enforce partition only so far as is necessary for the full enjoy- 
ment of the property transferred to him. * Conditions and liabilities ; ” the 
conditions and liabilities attaching to the share pass with the transfer, 

787. Incidents of Co-ownership. — A co-owner in joint possession 
is entitled to joint enjoyment and the severance of hia share 
(1) Joint posseBiion partition. “ As a general rule, every joint-owner of pro- 
of part . on. perty should be held entitled to obtain partition, or, in other 
words, to be placed in a position to enjoy his own right separately and without 
interruptioD or interference by his oo- sharers. It is against good sense, if not 
also against good morals, as the Homan law viewed it, to compel joint-owners, 
to hold a thing in common, since it would not fail to occasion strife and 
disagreement among tbem.”('^) In this view the High Court held that even a 


(1) Shaikh Muzhur v. Hur Pershad^ 15 
W.R. 363. 

(2) Balajiw, Oanesh^ 6 Bom., 504 

(1880). 

(3) 2 Goqam. p. 187. * 

(4) Oo. Lifct, 163. 

(5) Pandurang v. Bhasher^ 11 B. H. 0. R. 

72. 


(6) Uchhah v. Sabhan^ 9 C. P.L.R., 93. 

{!) Hemadri Naihv, Ramani, I.L.R., 24 
Gale.. 675 (580). F. B. ; follnwiog Shama 
Sundari v. Jar dine. Skinner Co., 3 B L. R. 
Ap , 120 ; Story’s £q. Juris., § 648 ; Baring 
V. Nash, 1 V. & B. 651 ; Heaton v. Bearden^ 
16 Beav., 147. 
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Bubordinate holder, like a patnidar, can sue for partition as against the supericnr 
holc’er. 

738. The right of a co-sharer in a joint estate is a right of common enjoy- 

ment of the lands and premises, together with the tenants of the co-sharers, in 
like manner as the co-sharers themselves would have Co-sharers occupy- 

ing sepai^ate portions of an estate are limited to possess and bold their separate 
portions. If one holds a portion larger than his share, the inequality may be 
rectified by a partition, or if a dispute arises on a division of tb8 annual profits, 
it may be adjusted in a suit for an aocount.f^) 

739. Ordinarily, as between co-sharers, the court is reluctant to interfere 
unless there has been a direct infringement of a clear and distinct right.(^) 
Unless there is a special provision of law, co-owners are not permitted to sue 
through some or one of their members, but all must join in a suit to recover their 
property. The fact that the sale-deed is in the name of one co-owner alone is not 
by itself sufficient to take the case out of this general rule.f^) It is not competent 
for owners of property in this country, by any arrangement made in their own 
discretion, to alter the ordinary incidents of property which they possess ; a joint 
property, therefore, cannot be made impartible in perpetuity by any such arrange- 
ment, though the owners may, for sufficient consideration, bind themselves to 
forego their rights for a specified time and definite purpose by a contract which 
could be enforced against them personally. The purchaser of a share being 
entitled to joint possession comes into all arrangements made in respect to the col- 
lections,!®) and if he acquires a share in a tenure let out to a tenant in its entirety, 
it does not of itself necessarily effect a severance of the tenure or an apportionment 
of the rent, but if the purchaser of the share desires to have such a severance, he 
is entitled to enforce it, by giving due notice to the tenant, and if the parties 
interested do not agree, by suing for apportionment, in which case, the other co- 
shares must be made parties. Amongst co- sharers inter se they have a right 
to joint possession, a right which they may enforce, if necessary by a suit, without 
being driven to sue out a partition. (8) But, of course, the only relief which the 
Court in such a case could give is a decree putting the plaintiff in joint possession 
with the other co-owners.!^) As such, he is entitled to receive his proper share 
of the profits. But apart from joint possession, a co-sharer cannot claim to hold 
any specific land in severalty, and for which he must maintain a suit for parti- 
tion. But apart from this, he cannot take possession even of some derelict land 


(1) Hulodhur v. Gcoroo Das^ 20 W. R. 

126. 

(2) Kalee v. Lutafut Hossein^ 12 W. R. 
418. 

(3) Gopee Kissen v. Eem Chunder, 13 W.R. 
822. 

(4) Balkrishna v. The Municipality^ I.L. 
B., 10 Bom.. 221 ; Navhari y. Shek Jarnalt 
5 Bom. L. R., 577. 

(6) Radhanath v. Tarrucknath, 3 C. W. 
N., 126. 

(6) Ram Nath v. Gondee Singh, 10 W. R., 

441. 

(7) Ishwar Chunder v. Ram Krishna, I.L. 
B., 5Ca]., 902. 

<8) Dilbarv. Hossein AH, T.L.R., 26 Cal., 
Hbd; Naranbhai v. RancA/iod,I,L.R., 26Bom«* 
141 ; following Babaji v. Vasudev, I.L.R , 1 
Bom., 96 ; Kallappa v. Venkatesh, I.L.R., 3 


Bom., 676 ; Ram Chandra v. Damodar, I.L. 
R., 20 Bom., 467 ; Parashram v. Miraji, ib., 
669 ; Mana v. Appa, ih,, 627; RamCharanv. 
Kauleshwar (1904), A W.N. 199 ; Nanhi y. 
Daulat Singhs 2 A. L. J. R., 266 ; Ram 
Jatan v. Jaisar (1894), A.W.N., 166, 

(9) Bhola Nath y, Buskin ( 1894 ), a,W.N., 
127 ; Ram Jatan y. Jaisar Sukal (1894), 
A.WN., 166; Rahman y. Salamat (1901), 
A.W.N., 48 ; Ram Sarup y. Oulzar (1906), 
A.W.N., 160; Jagat Nath V, Jai Nath, I.ti, 
R., 27 All , 88, in whioh, howeyer, it was 
erroneously held that the oourt oould only 
declare the plaintiff to be entitled to joint 
possession. The correct yiew was however 
taken in the later oases — Rampicharan y. 
Kauleshar, I.L.R. , 27 All., lb^;Bhairon 
V. SaranJiai, (1904), A.W.N., 106, F.B. 
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which has been abandoned by the tenant, (U and in respect of whioh also the 
Oourt could only dechire the plaintiff to be entitled to joint possession. 

740. The purchaser of a part of an undivided property from a co-owner is 
entitled to obtain joint possession of the property, or to enforce its partition. This 
is a right which all co-sharers enjoy inter $e, and if by purchase a stranger be- 
comes a fractional proprietor of an undivided property, he acquires both a right 
to partition and a liability to have his share partitioned off by the other co- 
sharers, 

This section which confers on the transferee the right of joint possession or 
partition to the extent enjoyed by the transferrer, would apply to transferees of 
all kinds, including mortgagees and lessees^^)^ Where a co-sbarer purports to 
mortgage the whole estate, the other co-sharers may obtain a declaration that 
the mortgage does not affect their shares, and this notwithstanding that subse- 
quently to the suit the mortgagor had paid off the mortgage-debt(^). 

741. By tacit agreement, co-parceners in a joint property may have tem- 

. porarily an exclusive use of different portions of it without 

gesBion when^maln- to the common rights of all, or to the right of 

tained. each, or any of them, to enforce at pleasure a partition of 

the whole. (5) The possession of one co-sharer cannot be 
adverse to the other co-sharers.^^l unless it is shown that he has held possession 
in such a way as to give distinct notice to his other co-sharers of his intention 
to set up a title adverse to him.C^) Such an intention cannot be inferred from 
possession held with the tacit assent of the other proprietors. (®) A decree for 
joint possession may bo passed in a suit for exclusive possession, and such a 
deort’o should be not only declaratory, which would serve no purpose beyond 
merely establishing his right, but it should place him in joint possession. W 
A decree for partial ejectment and joint possession can be made in* favour of a 
co-owner of property.1'0) gut as of right, no co-sharer has a right to khas pos- 
session over his share, and there may be cases ii\ which even a decree for joint 
possession would be inappropriate. The law on the subject has been clearly 
expounded by their Lordships of the Privy Council, who said : “If there ho two 
or more tenants-in-common and one (A) be in actual occupation of part of the 
estate, and is eugaged in cultivating that part in a proper course of cultivation, 
as if it were his separate property, and another tenant-in-common (B) attempts 
to come upon the said part, for the purpose of carrying on operations there, 
inconsistent with the course of cultivation, in which A is engaged and the pro- 
fitable use by him of the said part, and A resists and prevents such entry, not in 
denial of B's title, but simply with the object of protecting himself in the 
profitable enjoyment of the land, such conduct on the part of would not entitle 


(1) Rahman v. Salamat (1901), A.W.N., 
48. 

(2) Ramasami v. Alagirisami^ 14 M L.J. 
B., 14. 

(3) Mhd. Jafar Khan v. Mazhar-ul-Hasan^ 
3 A.L.J.R., 474. 

(4) Sonabkan v. Nathmal, 0O.L.J., 185. 

(6) Yasuf All V. Bhubbee Singhs 6 N.W.P., 

H.O'B., 122; Chowahry Y. Ahlad Singhy 6 
W.R . 287; Ramachandra v. Damodhar, I.L. 
B., 20 Bom., 467. 

(8) Baroda Sundari v. Annoda Sundari, 3 
G.W.N., 744 ; following Asud AH v. Akbar 


Alt, 1 O.L.R., 364; Bidhatav, Ramochandra^ 

6 O.L J , 661. 

(7) Rakhal Das v. Indu. 1 O.L.B., 166; 
Qangadhar v. Parashram^ I.L.R . 29 Bom., 
300. 

(8) Jahanoby v. Umbica Pershadt 17 W. 
R. 74. 

(9) Naranbhai v. Ranchhody I. L. R., 26 
Bom., 141 (146). 

(10) Kamal Kumari v. Kir an Chandray 2 
C.W.N.,229 ‘; Bulodhur y» Qosroo Dass, 20 
W.R., 126 ; Radha Prasad v. Esufy I.L.R. , 

7 Cal. 484. 
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JR to a decree for joint posseBsion." The same tribunal went on to say : "In 
India a large proportion of the lands including many very large estates, is held 
in undivided shares, and if one shareholder can restrain another from cultivating 
a portion of the estate in a proper and husbandlike manner, the estate may, 
by means of cross injunctions, have to remain altogether without cultivation, 
until all the shareholders can agree upon a mode of cultivation to be adopted, 
or until a partition by metes and bounds can be efiPected, a work which, in 
ordinary course, in large estates would probably occupy a period including 
many years. In such a case, in a climate like that of India, land which had 
been brought into cultivation would probably become waste or jungle, and 
greatly deteriorated in value.” 1^) This view was cited by the same Board in 
another case, not *'in order to follow the decision, but for the purpose of showing 
authority for the position that the Courts should be very cautious of interfering 
with the enjoyment of joint estates, as between their co-owners, though they 
will do so in proper cases.” Such a case, would.no doubt arise, if a co-sharer 
has without the consent of the other co-sharers expelled one of the common 
tenants, and has possessed himself to the exclusion of his co-sharers of the 
lands held by him, in which case, the prayer of co-sharers for joint possession 
cannot be resisted. But where a co-sharer has been for many years in ex- 
clusive and peaceable possession of sir land in excess of bis legitimate share, he 
cannot under ordinary circumstances be deprived of such-possession. (5) In a 
somewhat similar case, it was remarked that in such a case the co-sharer 
would be entitled to only partition and not to joint possession with the other 
co-sharers. But, this remark has been explained in a subsequent case to be no 
more than an obiter dictum, and it has been there held that the purchase of an 
occupancy-holding by a co-sharer landlord, would entitle the latter to maintain 
a suit for joint possession apart from his right to seek partition. But, of 
course, in such a case it may be shown that the plaintifif’s predecessor in title 
had no right to joint possession of a particular area, or that bis claim to 
possession has become barred by eihux of time, This section gives the trans- 
feree a right to enforce partitipn. 

742. All co-owners must bo joined as necessary parties in a suit affect- 
ing their joint interests. So, in a suit to recover property 
aesBion YThen belonging to co-sharers, all the co-sharers must sue 
denied. jointly, those refusing to join being arrayed as defend- 

ants. (^1) On the other hand, no suit in respect of the joint 
property can be made against any one of the co-sharers, nor can rent be legally 


(1) Watscn Co. v. Ramchuvd, 18 

Cal., 10 (21). P.C. ; Lachmeswar y . Manowar 
Uossein, I L.B., 19 Cal., 263. P.C. ; Batul 
Begum v. Mansub Ali, 5 C.W.N., 886 (864), 
P.C. 

(2) Per Sir Barnes Peacock in Watson <& 
Co, V. Ramchund, I.L.R., 18 Cal., 10 (22), 
P.C. 

(3) Per Lord Hobhouse in Lachmeswar v. 
Manowar Hossein, l.L B., 19 Gal., 253 (265) 
P.C. 

(4) Dilbar Sardar v. Hossein AH, I. L. B., 
26 Oal., 553 (555) ; Wasutieo v. Sakaram, 13 
O.P.L R.. 163. 

(5) Padam Singh v. Sahdeo, 14 O.P.L. R., 
76. 

(6) Palahdari v. Manners^ I.L.B., 23 0al., 
179 (185). 


(7) Diibar Sirdar v. Hossein Ah, I.L.R., 
26 Cal., 553. 

(8) Mahummad v. Badri Prasad, I. L, R„ 
17 All , 423. 

<9^ Pria Nath v. Ramtaran, I. L. R., 3D 
Cal , 811. P.C. 

(10) Param v. Achal, I. L. R., 4 All., 289; 
Bataheev. Khooshal, 3 Agra, 221 ; Mookta v. 
Oomabu'ty, 14 W.R., 31; Sudaburi v. Loot/ 
Ah, 14 W. R., 339; Alupt Manjee v. Ashad 
AH, 16 W R., 138 ; Parbutty v. Protap Chun- 
der, 23 W.R., 276. 

(11) Kuttusheri v. Vallotil, I. L. R , 3 
Mad.. 234 For mortgage oases, see Ragho 
V. Balkrtshna, 1. L. R., 9 Bom., 128 ; 
Bhajan v. Moti, I. L. R., 3 AH., 177, and 
oases under 8. 85, post. 
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claimed from him except on the ground ' of some agreement or undertaking, 
express or implied. (1*1 But the rule does not apply to members of a joint 
Hindu family who may separately sue on contracts individually made with 
them. One tenant-in*common cannot eject another tenant-in-common, 
since the possession of one is the possession of the other. But if a .tenant has 
been for a considerable time excluded from common enjoyment of rents and 
profits, the Court may presume an ouster, so that the party in possession will 
thenceforward hold adversely to the party excluded. (^) And where a co-sharer 
is found to have been ejected from his joint possession, the Court must confine 
itself to only declaring the co-sharer to be entitled to joint possession. It can- 
not go on to partially eject the other co-sharers in possession for the benefit of 
the ejected co-sharer. (^) Where, however, one co-sharer holds possession of 
certain land and deals with it in a particular way and in the ordinary course, 
and another co-sharer objects to that dealing or to that course of conduct, his 
proper remedy is to sue for partition, by which the rights of all the co-sharers 
may be adjusted and the laws sustained by one may be made good, at the 
expense of another. When one co-sharer landlord, in exclusive possession of 
a waste plot of land, although such exclusive possession may be held with the 
permission of the other co-sharer landlord, leases it out to a tenant, who im- 
proves it without any objection on the part of his co-sharer, it is not open to 
the latter to obtain khas possession of the land so improved, jointly either with 
the lessor l andlord or with the tenant. 1^1 And while it is true that a co-owner 
of agricultural land in this country holding possession of a part of the joint 
land, to the exclusion of the other co-sharers, but without denial of bis title 
oannot bo proceeded against for joint possession, or by way of in j unction, ' 
still the rule has no application to land in the occupation of tenants and of 
which all co owners were in receipt of rent. In such a case, if aco sharer ejects 
the tenant, and himself takes possession of the land, the other co sharers are en- 
titled to their share of the profit, which they had been getting from the tenant 
and of which they cannot, be deprived by the possession of their co-sharer.P) 
Where a party acquires two shares by his own act, he cannot, as owner of one 
share, exercise a right which he was precluded from exercising as owner of the 
other share. (^1 

743. Oo sharers being all joint-owners of the village waste no individual 
sharer can without the consent, express or implied, of the 
mofl! 'build^D? other oo-sharers make use of waste land, in such a way, as 
** ^ to exclude permanently other co-sharers from all use and 

enjoyment of it. The law of joint-property entitles co-sharers to interfere and 
obtain restoration of the land to its former condition, On a similar principle, 
no sharer can as of right, erect buildings, but before their demolition can be 
decreed, it must be shown that they have caused injury to the co-owners, (^0) in 


(l) Oobind v. Ram Coomar, 24 W. R, 
393 ; Parbutty v. Protap Chunder, 23 W. R. 
276 ; Rdly v. Rur Chunder, I.L.R., 9 Cal. 

722 . 

(21 Anant Ram v. Chunnee Lai, I. L. R., 
25 All. 378. 

(3) Ramacharya v. Shrinivasat 5 Bom. 
L. R., 742 ; Bully V. Doe d. Tarleyson, 11 Ad. 
& Ed., 104. 

(4) Rahman v. SalamaU 5 G.W.N., 48. 

(5) Madan Mohun v. Rajab Ali, I. L. R., 
28 Oal. 223. 

(6) Waison v. Ramchand, I. L. R.. 18 


Oal., 10 P.C. 

(7) Ram Sankar v. Juanda, 5 O.L. J., 267. 

(8) Holloway v. Muddun Mohun, T. L. R*. 
8 Cal., 446. 

(9) Doulat Ram v. Tara. 1 Agra, 12; Drig- 
pal V. Bhondo, 2 Agra, 341 ; Lioyd v. Sogra, 
25 W.R., 313. 

(10) Quruias v. Bijaya, 1 B. L. R. (A. 0.). 
108 ; Bindubasini v. Patit, 8 B.L. R. (A. C.), 
266 ; Lala Btswambhar v. Rajaramt ib. (Ap.), 
67 ; Rajendro v. Shama Chum, I L. R.. 5 
Oal., 1R8 (no right to erect soaffoldings) ; 
NokuriLalv, Bindabun, I.L.R., 8 Cal., 708^ 
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which case, the building, if still proceeding, may be restrained by a perpetual in^^ 
junction. W So, where a co-sharer excavates a tank on the joint property, a 
status quo ante cannot be insisted on by another co-sharer without proof of some 
injury which materially afiPects his position. (3) A right otherwise good may be 
lost by acquiescence. But in the absence of acquiescence or other intervening 
equity, the right is clear and the offending co-sharer is entitled to no compensa* 
tion, for the demolition of his erections although the Court will, before order* 
ing demolition see, if justice cannot be otherwise satisfied .(^) The right of a 
co-sharer to enjoyment of the joint property depends upon the nature of the 
property. For example, a co-sharer of a mine already opened has the right ta 
enter upon and work the mine, and the other co-sharer can neither restrain him 
from working, nor call him to account for working it, so long as he does not 
assert a hostile title. (6) And be cannot be called to account even if be has 
taken more than his legitimate share of the profits* Indeed, in many oases it 
is impossible to ascertain what would be the just share of profits of the working 
co-sharer, paying due regard to the capital and labour expended and the hazar- 
dous nature of his adventure, f?) But, of course, if one co-sharer obstructs 
or prevents another from common enjoyment, he is then accountable to him 
for mesne profits or a fair rent as his bailiff under contract express or im- 
plied. (^1 But the exclusive appropriation by a co- owner of a part of the joint 
land to his own use by the erection of a permanent structure is not necessarily 
evidence of an ouster, so as to confer on the other co-sharer a right to obtain a 
decree for demolition of buildings or for joint possession without proof of sub- 
stantial injury. (9) 

744. Hindu Law . — But in the case of a Hindu to whom this section 
does not apply, the question here raised would depend upon the legal 
competency of the co-sharer to transfer his undivided co-parcenary share, and 
of the transft^ree to enforce its partition. On this point the High Courts in 
this country have long been divided and on the principle of share decisis^ 
while some Courts(^l) have conceded to him that right, there are others who 


Srichand v, Nim Chand, 5 B. L. R., (Ap., 
25 ; Nybin Chandra v. Makes Chandra, 3 B. 
L.R., (Ap.), Ill ; In re Thakur Chander, B. 
L.R. (Sup. Vol.). 595 (697) note ; Paras Ram 
V. Sherjxt, I. L. R., 9 All., 681. 

(1) Shadi v. Anup Smqh, I. L. R., 12 All., 
436, F. B., Shamnvggtr Jute Factory Co. 
V. Ravi Narain, I L.R , 14 Cal. 189. 

(2) Joy Chunder v. Bipro Churn, I. L R., 
14 Cal., 236 ; Atarjan v. Ashak, 4 C. W. N., 
788; Kamakayyav. Narasimhulu, I. L. R., 
19 Mad., 38, in whioh an addition to a party 
wall the height of which had been raised by a 
tenant- in -common was removed as the erec- 
tion might give rise to inconvenience and 
quarrels”— following Watson v Gray, 14 Ch. 
D., 192. 

(3) Nocuri Lall v. Blndabun, I. L. R., 8 
Oal,, 708 ; Doo'^ga Lall v. Lnlla, 25 W. R., 
308 (a case which perhaps goes too far). 

(4) Bishamhhur v. Shib Chunder, 22 W. 
R., 286. 

(5) Massim v. Panjoo, 21 W. B., 873. 

(6) Freeman Co- tenancy and Partition 
(2nd ed.), s. 294 A; Mahesh Narain v. Nowrat 
Paihak, I. L. R., 32 Cal., 837 (846.) 

(7) Benderson v. Eason, 17 Q. B. D., 801 ; 


McMahon v. Burchill, 41-2 P.H., 127 ; 41 E. 
R., 889. 

(8) Mahesh Narain v. Nowpat Paihak, I. 
L.R., 32 Cal., 837 (853, 854). 

(9) Ananda Chandra v. Parbati, 4 C. L. 
J., 198 (205) ; Shamnugger Jute Factory Co, 
V. Ram Narain, I. L R.. 14 Cal., 189 ; Joy 
Chunder v. B^pro Churn ib., 236: Atarjan 
V. Ashak, 4 C. W. N., 788 ; Madan Mohan v. 
Rajab Ali, I. L.R., 28 Cal , 223 ; Sosht Bhu~ 
san V. Ganesh Chunder, l.L.R., 29 Oal., 600; 
Fazilaiumssa v. Jjarz Hassan, l.L.R , 30 
Cal., 901 ; Mahesh Narain v. Nowbai Pathak, 
l.L.R., 32 Oal., 837 ; Paras Ram v. Shujit, 
IL.R., 9 All., 661; Bhairon Raiv, Saran 

l.L.R., 26 All., 5b8 ; Ram Charanv. 
Kauleshar, l.L.R., 27 All., 163 ; Rohman v. 
Ralamat (1^01)^ A.W.N., 48; Nanhiv. Da%^ 
lat (1905), A.W.N., 119; Ram Sarup v, 
Oulzar, ib , 160 ; Raja Ram v. Lalji, 2 A.L, 
J.R., 481 ; Phani v. Nawab Singh, ib., 233. 

(10>8. 2, cl. ia), ante Venkatrama v. Meera 
l.L.R., 13 Mad., 276 (277). 

(11) Subba Bowv. Anathanarayana, 23 M. 
L.J. 64 ; 14 I G. 524 ; Iburamsa v. Theruven- 
katasami, I .L.R. 34 Mad. 269, F.B; Ayyagari 
V. Ayyagari, l.L.R. 25 Mad. 690 ; Qadadhar 
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have denied it. Oi Ini the former ease the transferee from a oo-sbarer would 
possess the same right as is here enacted, though in the latter ease, he has 
neither right to joint possessioa nor partition. Even where the transfere0 
possesses larger rights it has been held that the purchaser from a member of ai^ 
undivided family cannot sue for partition of his share, alone, and obtain an 
allotment to himself by metes and bounds of his vendor's share in that portion 
of the property. “«The purchaser of a co-parcener’s share can take no higher 
right than his vendor possesses, and that is not a right to a certain share in 
each particular item, with an incidental right to obtain a partition of the 
whole family property and have his share therein made over to him after due 
provision for the family debts and liabilities. The right here conferred of 
partition on the transferee would, of course, equally avail in favour of the 
other co-sharers. But a mortgagee of the undivided share of one co-sharer^ 
who has no privity of contract with the other co-sharers, would have no 
recourse against the lands allotted to such co-sharers, but must pursue hie 
remedy against the lands allotted to his mortgagor, and, as against him, would 
have a charge on the whole of such lands. He would take the subject of the 
pledge in the new form which it had assumed. (^) This principle has been 
held to be applicable to all assignees of any interest whatever. But the 
purchaser in such a case does not become a co-parcener, whose assent may be 
necessary to any future dealings with the property by the other members. He 
is only a tenant-in-common with them, who may mter se continue to maintain 
their original status. ^6) “ In Bengal, where the co-parceners hold in quasi- 

severalty, each member has a right before partition, to mark out his own 
share, and to hold it to the exclusion of the others. Accordingly, it has been 
held that the purchaser at a court-sale of the rights of one member, is entitled to 
be put into physical posssession, even of a part of the family house, the only 
remedy of the other members being to purchase the rights of the debtor at the 
auction-sale. But it is otherwise in oases decided with reference to the 
Mitakshara law, under which no member has a right, without express agree- 
ment, to say that any specific portion is exclusively his. Consequently, the 
purchaser at a court-auction cannot claim to be put into possession of any 
definite piece of property." 


45 . Where immoveable property is transferred for consi- 


Joint transfer for con- 
sideration. 


deration to two or more persons, and 
such consideration is paid out of a fund 
belonging to them in common, they are, in 


the absence of a contract to the contrary, respectively entitled to 


V. Balwant (1883) B.O.J, ‘250 ; Diwaker v. 
JanardhaUfS C.P.L.R. 64; Abdul Aziz v. Ajud- 
hia, 15 O.P L R. 156. 

(1) Sadabart v. Foolbash, 3 B.L.R. 31 ; 
Chamaili v. Ram Prashad, I.L,R. 2 All. 
267 ; Balgobind v. Narain Lall, T.L.R. 16 
All. 339 P.G- in which it was laid down that 
in Bengal and the N.W. (now United) Pro- 
vinoes a Mitakshara oo-parcener has no right 
to alienate bis undivided share without the 
consent of the other oo-parceners, while such 
right was recognized in Bombay and Madras 
iib, pp. 350. 361). 

(2) Venkatramay. Meera, I.L.R., 13 Mad., 
276 (276). 

(3) Byjnathv. Ramoddeen, 21 W. R.i 233, 


P. C. 

(4) Byjnathv- Ramoodeeri, 22 W.R., 233,. 
P.O. ; following in Sharat Chunderv. Hurgo- 
bhidOf I.L.R-, 4 Gal., 510. 

(5) Sharat Chunder v, Hurgobind^ I.L.R. 
4 Cal., 510 (513). 

(6) BalWh V. Sunder^ I.L.R. , 1 All.. 429 
Gauraj v. Sheozore. l.L-R., 2 All., 898. 

(7) Ramtonoo v. Ishurchunder, (1857), S. 
D.A. (1585) ; Koonwurv, Sharna Soonduree^ 
2 W.R. (Mis), 3; Eshan Chunder v, Nund 
Coomtir, 8 W.R., 239. 

(8) Mayne’s Hindu Law, § 329; Kalee v^ 
Choitumt 22 W.R. , 214; Kallapa v Venka- 
tesh, I.L.R., 2 Bom., 676 ; Syud Tuffuzeool 
V. Baghunatht 14 M.I.A., 50. 
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interests in such property identical, as nearly as may be, with 
the interests to which they were respectively entitled 
in the fund; and where such consideration is paid out of 
separate funds belonging to them respectively, they are, in the 
absence of a contract to the contrary, respectively entitled to 
interests in such property, in proportion to the shares of the con- 
sideration which they respectively advanced 

In the absence of evidence as to the interests in the fund to 
which they were respectively entitled, or as to the shares which 
they respectively advanced, such persons shall be presumed to be 
equally interested in the property. 

746. Analogous Law. — This section follows the English Law.^^) A 
similar rule is also laid down by the Indian Contract Act, for determining part- 
ner's mutual relations. (^) The right of a co-owner as against a tenant of the 
common property will be found discussed under sections 106 and 111. 

In England an advance made of money held on a joint account on the secu- 
rity of a mortgage or otherwise, is not similarly apportionabla, but continues to 
remain joint, unless the shares are specified ; and the survivor of the creditors 
or the personal representatives of the last survivor may thus validly collect and 
grant a receipt in writing for the whole debt.^3) 

The section does well in sailing clear of the corresponding English nomen- 
clature, and thus avoiding the technical and sometimes embarrassing distinc- 
tions drawn in that law between a joint tenant and a tenant-in-common. In 
India, where proprietary rights to property are recognized, to designate a co- 
owner as a j6int-tenaDt, would have been singularly inapt and inaccurate, and 
yet such terms of English feudalism are often used in discussions o<n Indian law 
as if they had been part and parcel of Indian Jurisprudence. 

746. Anyhow, the incidents of the law of joint tenancy have but limited 
application to the Indian co-sharer. In England, a joint contract for purchase 
by two persons with equal payments, creates a joint tenancy, and which there- 
fore carries with it the right of survivorship. (4) But it is by no means necessarily 
so in this country.(^) Even in England a tenancy*in-common is presumed, if 
there are circumstances shewing that the right of survivorship was not intended 
to be preserved, or if the proportions of the contribution are not equal, or that 
the parties have been dealing with the estate as tenants-in-common.(6) But, 
both in England, as well as in this country, a conveyance of land to two or more 
persons without words indicating an intention that they were to take as^ 
tenants-in-common constitutes a joint tenancy. In India with its institution 
of joint family, there is, of course, always a presumption that a gift to two or 


( 1 ) SuRd. V. & P. (14th Ed.), pp. 697. 698, 
Dart’s V. & P. ( 6 bh Ed ), p. 1047 ; Btgden v. 
Valliar^^ Ves., 252; Aveling v, Knipe, 19 
WeR., 444 ; Robinson v. Preston ^ 4 K. & J., 
R., 286. v Pollard^ 24 Boav., 263. 

(5) Mass .953 (Act IX of 1872). 

( 6 ) Preem, OoDveyanoiDg Act, 1881 (44 and 
(2Dd ed.). s. 29i 41 ), 

Pathak, I. L. B. 7 . Knioe, 19 Ves., 441 ; Lake 

(7) Henderson v^q. Oa. Ab., 291 Rigden v. 


Valliar, 2 Ves., 253. There is nothing in 
equal contribution repugnant to joint-tenan- 
cy : on the contrary it is of course that joint 
tenants should contribute in equal propor- 
tions. ” {Per Grant, M, B., in Aveling v. 
Knipe, 19 Ves., 441, 445). 

(5) Of. Jogesswar v. Ramchand, I. L. B., 
23 Oal., 670, P. 0. 

( 6 ) Harrison v- Barton^ 1 John & H., 287 ; 
Rigden v. Valliar, 2 Ves., 258. 
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iDore members, brothers, would constitute them joint tenants and not 

tenant8-in-oommon.(U 

747. Principle.— This is a rule of construction based upon the principle 
that in the absence of evidence to the contrary, which the party alleging inequa- 
lity hiust adduce, all partners are to be deemed to be equally interested in the 
property jointly acquired by them, otherwise, their shares will be proportionate 
to the consideration paid by each, or in the case of the consideration being paid 
out of a joint fund to the interests to which the co-sharers were respectively 
entitled. It will be noticed, that this section does not declare whether in such a 
case the co-sharers would become joint-tenants or only tenants-in-common with- 
out the right of survivorship. The section defines only the quantum and not the 
quality of the interest of joint-transferees. Under the English law conveyance of 
land to two or more persons without words indicating that they are to take as 
tenants-in-oommon constitutes at law, a joint-tenancy. The question there, is 
mainly one of intention. (^) '*And, although the purcbase-mcney may have been 
•contributed in equal proportions, an intention to hold in severalty may be pre- 
sumed aliunde .... And, notwithstanding the Statute of Frauds; parol evidence 
of the contemporaneous circumstances, and of the subsequent dealings with the 
property, is admissible to prove an intention to hold in severalty ; such evidence 
must be confined to facts as distinguished from mere statements of inteiltion'’.(^) 
In one case, however, a mere statement of intention was admitted in evidence.(^) 

748. A familiar example of joint-tenancy in India is presented by the 
enjoyment of property in co-parcenership by the members of an undivided 
Hindu family, otherwise, the principle of joint-tenancy appears to be unknown 
to Hindu law.C^) It should be added, that the rule of English law that a 
joint-tenant's interest does not descend upon his heirs is inapplicable to a 
bequest in joint-tenancy under Hindu law. W 

749. Meaning of words. — “And such consideratioreispaidoutof a 

fund belonging to them in common : the purchase is made with a joint consi- 

deration. Identical interests'' : means advantages proportionate to the fund 
contributed towards the transfer. 

760. Interests of Co-owners. — The rights and liabilities of co-owners 
have been generally discussed in the preceding pages (§§ 737-743). It may be 
generally premised here that as regards the possession and enjoyment of the 
-quantum of interest co-owners stand in the relation of partners to one another, 
and therefore any advantage secured' by one (9) by moans of any dealings within 
the scope of the business, c.g.^ the renewal of a lease, or an abatement of 
incumbrances charged on the property, or a secret bonus from the vendor for 
effecting the sale, enures to the benefit of the others. On the other hand, one 


(1) Mankamma v. Balkishan, I. L. B. 28, 
AIL, 38. 

(2) Judahram v. BMoram Dey, I.L.R., 26 
€aL, 281, 282. 

(3) Coke. Litt. 180b. ; Aveling v. Knipe, 
19 Vea., 441, 444; Oobind Prosad v. Inayat 
Khan. I.L.R,, 27 All. 310. 

(4) Mander v. Harris^ 26 Oh. D., 166. 

(6) Dart’s V. & P. (6i:h Ed.). 1048 ; Har- 
rison V. Barton, 1 J. & H., 287. 

(6) Dsvoy V. Dsvoy, 3 S. & G., 408 ; but 
■see O'Brien v. Shsil, 7 Ir. Eq. 266. 

(7) Jogeshwar v. Ramohand, I.L.R., 23 
Cal., 670 (679) ; P.0,, overruling Vydinada 

G. TP— 69 


V. Nagarmital, I.L.R., 11 Mad., 258; Bai 
Dituali V, Patel Beehardast I.L,R., 26 Bom, 
445 (44B). 

(8) Bai Ditoali v. Patel Bechardas, I.L.R. 
26 Bom. 446 (448) ; Navroji v. Perozbai^ I. 
L.R. 23 Bom.. 80. 

(9) Somerville v. Maekay, 16 Ves., .382. 

(10) Dean V. MacDowell, 8 Oh. D., 344, 351. 

(11) Featherstonehaugh v. Fenwick, 15 
Vos. 293 ; Clegg v. Fishwick, 1 M. G. 294. 

(12) Garter v. Home, 1 Bq. Ca. Ab. 7* 
Dart. p. 1061. 

(13) Beck V. Kantorowiez, 3 K. J., 280. 
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oo-owner cannot infringe the righb of the other by either takingexolasive posses- 
sion of the property or altering its conditions materially, without his permission. (^1 
He cannot exclude the other co-sharers from equal enjoyment.i*^) In any of 
these cases he can be restrained by an injunction, (3) or the aggrieved party may 
obtain redress by a suit for partitionf^^ or for compensation. Belief by Wj|y of 
an injunction being discretionary, the Privy Council has held that where no 
specific rple exists, the courts are to act according to justice, equity, and good 
conscience, and if, in a case of shareholders holding lands in common, it should 
be found that one shareholder is in the act of cultivating a portion of the lands 
which is not being actually used by another, it would scarcely be consistent with 
the rule above indicated to restrain him from proceeding with his work, or to 
allow any shareholder to appropriate to himself the fruits of the other’s labour 
and capital. (^1 

761. In a transfer of this kind it may often be a question whether a co- 
sharer is entitled to transfer his individual undivided 
Common^ Incidents of jnfcQrQgt to a third party. The subject has already receiv- 
^ ^ ed extended consideration elsewhere to which reference 

should be made for more particular information. (§§ 204 - 205 ). The section as 
it stands defines only the qvantum of interest possessed by co-sharers inter se ; 
and it affords no authority for determining the question as to its mode of enjoy- 
ment. In England a tenant-in common, may license a third party to do whatever 
he might have done himself, but he has no other power. It would appear that 
he cannot deal with a third party on the basis of his own share, for in the absence 
of partition of a mutal arrangement, a joint owner possesses the only remedy 
open to a tenant-in-common of bringing a suit for aocount.(7) A co-owner being in 
joint possession is entitled to enjoy the common property, and cannot be treated 
as a wrong-doer by another, except for some act which amounts to an ouster of 
his co-sharer, or to a destruction of the common property. A co-owner may out 
down trees which are fit for cutting, or take a crop or grass,!®) or even commit 
equitable waste, but not malicious destruction of the property.(9) But he cannot, 
as such, collect his separate share of the rent, though he may sue for the entire 
rent making the other co-sharers parties to his suit. 110) A volunteer who acts 
as manager cannot claim remuneration from his co-sharers, without showing a 
previous consent on their part to pay him.(ll) 

762. The principle of this case has been applied to a case, where an estate 
was divided into several shares and one of them was left as the kalam and 
for others separate accounts had been opened with the Collector, and the owners 
of the ijinal kalam having failed to pay their share of the revenue it was put up 


(1) Lala Bishambharlal v. Rdjaram, 3 B. 
li.B.. (App.), 67 ; Nocary Lo>ll v. Jiindabun, 
I.L.R.. 8 Cal., 708. 

Shadi V. Anup Singh, 12 All., 

436, F.B. 

(3) Bajendrolal v. Shama Charan, I.L.B., 
5 Cal. 188 ; Holloway v. Wahid All, 12 B.L. 
R., 191. 

(4) Parasram v. Sherjit, I.L.B., 9 All., 
161 ; Shadi v. Anup Singh, I.L.R., 12 All., 
436. 

(5) Watson (& Co. j Bamchand, I.L.B. , 
18 Cal., 10; P.C., overruling Bamchand v. 
Watson d Co., I.L.B., 15 Cal., 214. 

(6) Watson d Co. v. Bamchand^ I.L.B., 
18 Cal., 10 (22), P.C. 


(7) Per Willes, J., in Jacobs v. Seward, L. 
B., 4C.P.,328 (329); Hole v. Thomas, 7 
Ves. 689 ; Martin v. Knowllys, 8 T.R., 146 ; 
Balvanirav v. Qanpatrav. I.L.B., 6 Bom., 
336. 

(8) Martyn v. Knowllys, T.B , 146. 

(9) Per Eldon, L.Cr. \n Hole v. Thomas^ 
7 Vep.. 689 (590). 

(10) Tarini v. Nund Kishore, 12 0 L R , 
688; Bissesswar v. B»ojo Kant, 1 C.W.N., 
221 ; Dwarkanath V. Tara, I.L.B , 17 Cal., 
160; Skoshee v Giris Chandra, 1 O.W.N., 
669; Dintarini v. broughton^ 3 O.W.N., 226.. 

(11) Oundo V, Kfistnarav, 4 B.H.O.B. (A.. 

0 .). 66 . 
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to salo but oould not fetch a price sufficient to cover the Bum in arrears, and each 
of the cO'Sharers paid the entire amount of arrear separately, and the Colleo" 
tor issued a certificate of sale jointly. It was held, that the different sharers 
ehoiUd be entitled to eQual shares in the purchased estate irrespective of their 
sbaiw in the parent estate, and that in the absence of evidence showing bow 
the Collector made up the arrear from the fucds which the parties respectively 
advanced, the presumption was, that the Collector took from each of the funds 
an equal share, (ri So, following the rule here enacted, it has been held that 
property acquired out of the common fund by three brothers would be held by 
them, in proportion to their interest in the common fund, 

46 . Where immoveable property is transferred for consider- 
Transferforcon- porsoDs having distinct interests there- 

sidaration by per- in, the transferrers are, in the absence of a con- 
toteresu ”******"*'’* Contrary, entitled to share in the 

consideration equally, where their interests in 
the property were of equal value, and, where such interests were 
of unequal value, proportionately to the value of their respective 
interests. 


Illustrations* 

(a) At owning a moiety, and B and 0, each a quarter share, of maoza Sultaopur, ex- 
change an eighth share of that mauz4 for a quarter sharo of mauza Lalpura. There being 
no agreement to the contrary, A is entitled to an eighth share in Lalpura, and B and C to six- 
teenth share in that mauza. 

<6) A, being entitled to a life-interest in mauz.k Atrali, and B and C to the reversioD, 
sell the mauza for Rs. 1,000 A's life-interest is ascertained to be worth Bh. 600, the reversion 
Rs. 400. A is entitled to receive Bs. 600 out of the purchase-money, B and C to receive 
Rs. 400. 

763. Analogous Law. — This section is the converse of the preceding 
section, which enunciates a similar rule of proportion. A similar provision 
relating to partners is made in the Indian Contract Act. 

764. Principle. — This and the following section, are also based on the 
rule of equitable apportionment. It has been laid down that the proper mode 
of apportioning the prices of a life-estate and reversion, when sold together for 
a lump sum, is to value both interests separately, and not to put a value on one 
and deduct that from the total price. Where a transfer is made by only 
some of the co-sharers on behalf of the rest, it is their duty to sell the estate 
to the best advantage they can, that is, in the manner most baneficial to the 
cestui one trust. It is further their duty to take care to receive the purchase 
money, and to invest it properly according to the trusts. (5) In judging of fair 
value, they must take proper advice as to the value and act upon it. (6) 

765 Distinct Interest. — The owner of a lease has a distinct interest 
from that of a reversioner, so also has the owner of an undivided fourth part 
of an estate, joining with the owners of the rest, in selling the whole for a 

(1) DebiPershad v. Mt, Akliot^ 0. W. N., Cavendish v. Cavendisht 4 L. R., 10 Ch. 

405, 319 ; Morris v. Debinhanit 2 Cb. D., 64. 

(2) Parsotam Rao v. Janki Bai^ 4 A. L. J* <6) lo re Cooper and Allen's contracts^ 4 

R., 267 (268). Oh- D . 802 (816). 

(3) 8 253 (2), Act IX of 1872. (6) Ibid.t p. 816. 

(4) In re Cooper and Allen's contracts t 4 (7i In re Cooper and Allen's contracts. 4 

Ch. D., 802 ; Rede v. Oakes, 32 Beav. 566 ; Ch. D., 802 ; Clark v. Seymour, 7 Sim,, 67 * 
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lump sum. Again, a life- tenant, who joins with the remainderman possesseB 
a distinct interest within the meaning of the Beotion.(3) A married woman 
under the English law has a distinct interest in her property, (3i and her husband 
is not a co owner thereof. It is to he observed, that oo-bwners having di^inot 
interest are not agents for each other, and, therefore, must all join in th^sale 
and give separate receipts, otherwise there can be no valid sale.(^) Go- widows, 
under tlie Hindu law, have not a distinct but joint interest in their husband’s 
property, and being co-parceners with the right of survivorship, can only 
jointly alienate.l^i 

47 . Where several co-owners of immoveable property trans- 
Tranefer b eo ^ share therein, without specifying that the 

ewnerrof share 7ii transfer is to take effect on any particular share 

eommoa property, or shares of the transferrers, the transfer, as 

among such transferrers, takes effect on such shares equally where 
the shares were equal, and where they were unequal, proportion- 
ately to the extent of such shares. 

Illustration. 

At tho owner of an eight-anna share, and B and C, eaoh the owner of a four>anna share 
in mauz4 Bultanpar, transfer a two-anua share in the mauza to D, without specifying, 
from which of their several shares the transfer is made. To give effect to the transfer, one- 
anna share is taken from the share of A and half an anna share from each of the shares of 
B and C. 

766. Principle — The subject of this section has been adequately discus- 
sed, in the preceding commentary. (§ 624). It is to be observed, that here the 
transfer takes effect according to the extent of the shares of each co-owner 
Itnd not according to tho quantum of consideration received by each. Probably 
this rule was enacted to guard against the complications which the latter course 
would have entailed. For, tho value of two shares, otherwise equal, mU^ con- 
siderably vary, and if inquiry had to bo made as to tho value of eaoh share, 
much unnecessary inconvenience and delay would have been inevitable. 

767. A general agreement to sell property implies sale of the proprietary 
rights therein, and a transfer of a limited interest cannot be inferred from the 
smallness of the prioo.<6) Whore a person conveys property, a portion of which 
he has no right to convey, the purchaser is entitled to treat the whole contract 
as broken, and sue for damages ; and the vendor cannot be beard to say, that he 
would make an allowance pro tantOt for tho nurchasor may reply that it is not the 
interest which he had agreed to purchase.!*^) But in such a case, the purchaser 
may elect to take the interest which the seller has, with compensation. And in 
certain cases where the dodcienoy is not great, the purchaser may even be com- 
pelled to take it at a proportionate price. ^3) But, if t^ere be a material discre- 
pancy between the property sold and the property offered, tho court, so far from 
interfering in the vendor’s favour, will assist the purchaser in recovering his 
depo8it.(91 A purchaser cannot bo compelled to adhere to a bargain brought 


(l)Powlett V. Eoodt L. R-i 5 Eq., 116. 

(2} Morris v. Dehenhanit 2 Oh, D., 540. 

(3) Married Women’s Property Act, 1882, 
sec. 2. 

(4) Matson v. DenniSt 4 D. J. & S., 345 ; 
Dartt 745, 748. 

(5) Ram Piyari v. Mulchandt I. L. B. 7. 
All., 114 ; Bhugwandeen v. Myna Baee, 11 


M. I. A., 487 ; Oajapathi Nilmaniv, Oajapati 
Radhamanit I. L. R., 1 Mad.,290 (300), P.C. 
but see comm, under s. 7 ante. 

(6) Hughes v. Parker t 8 M. & W., 244. 

(7) Farter v. NightingaUt 2 Esp. 639. 

(8) Quest V. Homfrayt 6 Ves., 818 ; Hauger 
V. EyleSt 2 Eq Oas., Abr., 689. 

(9) Long v^ Fletcher, 2 Eq., 0a« Abr., 5. 
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aboafc by misrepresenfcatioQ and affecting the probable duration of the interest^ 
as where a life*interest pur autre vie was represented to be for a very bealtby life 
although the sellers bad recently insnred it at a premium exceeding the highest 
rat6|for a healthy life Ut that age.^^) Any fraud of material misdescription ^ 
though unintentional, is sufficient to vacate the agreement, although the pur- 
chaser might have substantially got what he had agreed to purchase. But 
apart from fraud and material misdescription, the consequences of which have 
been set out elsewhere, the rule under discussion enables the transferee to 
compel the vendor to make good his representations as soon as be is in a position 
to do so. But if be elects to take what the vendor has presently got to give, 
the latter cannot refuse, for it is not for him to say that because he cannot 
carry out the entire contract, the purchaser shall not have the benefit of what- 
ever be can purchase, and to an abatement.!-^) On the other band, a vendor 
not having a title at the date of the contract, is entitled to specific performance 
if he has subsequently procured title.f^) Thus where a person purchased certain 
property belonging to the family from a member of an undivided Hindu family,-*, 
consisting of the transferrer, bis adopted son and his uncle, and sued the latter 
amongst others for possession, who contested the propriety of the alienation on 
the ground of the absence of legal necessity, but during the pendency of the 
suit the uncle died, and thereby the transferrer’s interest in the property was 
increased to a moiety instead of a quarter only of the property, it was 
held that apart from the question of transfer for necessity, the plaintiff was 
entitled to a moiety of the land sold to him.^^1 In another case, a Mahomedan 
woman together with her eldest son executed, a mortgage comprising the whole 
of an estate in which her younger children were also entitled to certain shares. 
The mortgagee brought bis suit on the mortgage joining as defendants the 
younger children as well as the mortgagors and obtained a decree, whereby the 
mortgage-amount was made payable “ on the responsibility of the shares *’ of 
the co-mortgagors ; the suit was otherwise dismissed and no personal decree 
was i^fiSsed. Subsequently the shares of the co-mortgagors were increased by 
inheritance from one or the other defendants who died before the decree was 
executed. It was held that the increased shares of the mortgagors were liable 
to be sold in execution of the decree. 


48 . Where a person purports to create by transfer at 
different times rights in or over the same immove- 
PFiority of rights property, and such rights cannot all exist 

ereated by trans- exercised to their full extent together, each 

later created right sball,in the absence of a special 
contract or reservation binding the earlier transferees, be subject 
to the rights previously created. 


768. Analogous Law, —This is a statement of the English equitable 
maxim ** Qut prtoT cst tetnpoTe, pottor est jute ” — a relio of the primitive law 

to which the right of ownership in property may be ultimately traoed.W 


(1) Brealey v. Collins^ Yo. 317, Sugd. V. & 
P. (14rh Ed ) 299. 

(2) Belworth v. Hassell 4 Cam., 140; lucle- 
don T. Watson^ 2 Fost and Fine, 841 ; S. 55, 
post. 

(3) Jenkins v. ETiifs, 6 Ves., 646 ; Mort- 
lock V. Buller, 10 VeB.. 292 (316). 

(4) Moi'tlook V. Buller, 10 Yes., 292. 


(5) Virayya y. Hanumantat I. L. B., 14 
Mad., 459. 

(6) Ajtjudeen v. Sheik Dvdan^ I. L. B., 18 
Mad., 492. 

(7) ** He who is first in time is better in 
law.” Co. Lite., 14a, Broom's 
Maxims (6th Ed.), 835. 

(8) See Introduction, s. 63. 
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The section is, however, subject to the exceptions comprised in oases 
falling under sections 78 and 79 post. The rule, again, does not affect the 
specific provisions of section 50 of tbe Indian Begistration Aot,(l') under whigh 
registered documents relating to land, of which registration is optional, were for 
the first time declared to take effect against unregistered documents relating to 
the same property, not being a decree or order, whether such unregistered docu- 
ment be of the same nature as the registered document or not (§770^ And as 
regards property generally, whether moveable or immoveable, a registered instru- 
ment relating to property is by another section declared to take effect against 
any oral agreement or declaration relating to such property except where the 
agreement or declaration has been accompanied or followed by delivery of pos- 
session. 1^) The combined effect of these sections will be found set out in the 
ensuing discussion. 

This section states the rule to which section 78 is an exception of which the 
application is not confined to “ mortgages ** only, and it might have been inserted 
as a proviso to the rule here enacted. 

769. Principle. — It is a principle of natural justice that if rights are 
created in favour of two persons at different times, the one who has the advant- 
age in time should also have the advantage in law. This rule, however, applies 
only to oases where the conflicting equities are otherwise equal. In other 
words, in a contest between persona having only equitable interests, priority of 
time is the ground of preference last resorted to ; z.e., a court of equity will not 
prefer one to the other on the mere ground of priority of time, until it finds, on 
an examination of their relative merits, that there is no other sufficient ground 
for preference between them. (^) 

760. Meaning of Words.— “Purports io create for the rights so 
created cannot* co-exisc or be concurrently exercised. ''Rights over the same 
property means that the rights created in favour of one of the two trans- 
ferees do not convey the entire interest. For in such a case there can be no 
priority, since one of the two transferees takes nothing, tbe transferee having no- 
thing to give. *'Gannot exist together” i.e., the two interests cannot be bene- 
ficially enjoyed without prejudicing each other (§761). Special contract or 
reservation equitably tbe prior transferee has the preference unless there is a 
contract or reservation by which, ho is bound or where through his fraud, mis- 
representation or gross neglect, another person has been induced to advance 
money.^^) In the latter case the prior transferee, being estopped, is postponed 
to the subsequent transferee. 

761. Case for Priority: — The principle of the section cannot, as has 
been pointed out above, apply where the two interests do not conflict. Thus in 
a case where the property is mortgaged to one and subsequently sold to another, 
this section will not apply, for the purchaser has obtained only the equity of 
redemption an interest which can exist side by side with the mortgage. (^1 So 
there is no conflict between a completed sale and a contract for sale, ast he 
latter confers no right on the property.ff^) An unregistered sale-deed, where 


(1) Act III of 1877. 

(‘i) /6., S. 48. 

(3) Soeirs Equity, pp. 21, 22\Bice v. Rife, 
2 Drew., 78 ; see also Spencer v. Clarke^ 9 Ch 
D., 137 ; Pilgrem v. Pilgrem, 18 Oh. D., 93 ; 
Gordon V. Janies, 30 Oh. D., 249 ; National 
Provincial Bank y, Jackson^ 33 Oh. D., 1; 


Farrand v. Yorshire Banking Co,, 40 Oh. D, 
182. 

(4) 8. 78, post, 

(5) Ramchandra v. Krishna, I. L. R., 
9 Mad., 495. 

f6) S. 64, last para. 
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tegistratioQ is oOEBpulsory, would confer also no rights upon the vciidee, and ho 
cannot, therefore, claim as against the registered transferee.(l) But it is othervviso 
if the latter had notice of the former, and in this respect the law is the samo 
in this country as in England. <3) jf ^ mortgages or sells to B and afterwards 
C purchases at a court-sale the then existing right, title, and interest of A, G 
buys in the first case the equity of redemption, and in the second nothing at 
all. In such a case registration cannot help him, for, on the very face of his 
certificate of sale, the property comprised therein is not the property previously 
conveyed to S, but only the residue of A's estate after such conveyanc6.(^) 

762. As between the competing auction -purchasers the principles which 
govern preference are the same as those which regulate the. claims of priority 
among mortgagees. Independently of any preference secured by reason of registra- 
tion of possession, the purchaser must redeem all charges created before the sale. 
He must be held to have made his bid with full knowledge that the property was 
burdened with debts, and he can only claim possession by paying off those debts. 
His certificate of sale confers on him no right to require the later mortgagees or 
those purchasing under them as auction- purchasers to return back the money 
he paid either personally or out of the property. (®) The plea of purchase without 
notice, though it may be a good defence against an equitable claim, is no defence, 
against a legal claim. (3) A person purchasing property with notice of prior con- 
tract in favour of another is bound to hold the property for his benefit to the ex- 
tent necessary to give effect to that contract.^ Where the subsequent transferee 
has taken a conveyance, the prior transferee suing for possession will get a decree 
declaring that the subsequent transferee holds ihe property for the benefit of the 
plaintiff to the extent necessary to give effect to his contract, and that he 
do execute to the plaintiff a proper conveyance ; and a decree for possession,©) 
Where the prior transferee suing his vendor for specific performance of hie 
contract knows of the subsequent interest he should also implead him in the same 
auit©> but where, of course, he is ignorant of the subsequently created right a 
separate suit would then be necessary.f^O) Where a property which was hypothe- 
cated to Government under Act XII of 1884 by defendant I, was. in execution of 
a certificate under the Public Demands Recovery Acb.lll) sold and purchased by 
defendant III, and subsequently the plaintiff brought a suit to enforce a mort- 
gage of the said property on a bond executed by defendant I, it was held that 
the plaintiff was entitled to obtain a decree, and that defendant III did not 
acquire by the purchase anything but the judgment-debtor's right, title, and 
interest in the property at the date of the service of notice under section 10 of 
the Public Demands Recovery Act : (^2) other words the interests acquired by 
defendant III was merely the equity of redemption of the mortgagor. (^3) 


(1) Wamanw. Dhondiba, I.L.B., 4 Bom., 

127 ; Chundernath y, Bhoyrub, 10 

Gal., 2b0 ; Ram A utar y, DMonauri, I.L.R., 
8 All , 640. 

(2) Anundo v. Dhone'iidro, 14 M.I.A., 101 ; 
fi. 78, posL 

(3) Blades v. Blades^ 1 Eq. Ga. Abr., 368 ; 
Sheldon v. Cox, 2 Eden., 224 ; Cater v* Cooli 
1 Gox, 1^2 \ Greaves y» To field, \ A Gh. D., 
563; Pomfrei {Earl) v. Nelson (Lord), 2 
Ves., 486. 

(4) Sobhagchand v. Bhaichand, I,L.R., 6 
Bom., 198 F. A.: followed in Ramraja y, 
ArunachoU I.L.R.. 7 Mad., 248 Dagdu v . 

(1896), B.P.J., 37* 

(5) Baijnath v, Bhimappa, 8 Bom., L. B , 


92. 

(6) Per Lord Thurlow inWilliams v. Lamho 
3 Gh. Gas., 268 ; cited in Amirbibi v. Abdul, 
3 Bom.. L.R„ 668 (666). 

(7) Gaffur v. Bhikaji, I.L.R., 26 Bom., 
169 ; 8. 91 Indian Trusts AotdH of 1882). 

(8) Goffur V. Bhikaji, I. L. R., 26 Bom., 
159. 

(9) B. 27 Bpeoiflo Relief Act (1 of 1877) 

(10) Gaffur v. Whikaji I. L, R., 26 Bom. 
169 (162). 

(11) Beog. Act VII of 1880, and Act I of 
1895. 

(12) Luchmi Narain y. Baghu, 6 G.W.N,» 
484. 

(18) Lachmi Narain v. Baghu, 6 O.W.N,* ' 
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763. A case for priority oan only arise when two'ot] more inoonsistent 
rights are created over the same property whioh oannot 
No priority if both or all be conourrently enjoyed. Thus, if the same pro* 
right! are other- perty be sold to A and then to S, the latter takes nothing* for 
wise unequal. y^^^jor bad nothing to give, and if he agreed to sell it to 

A and then sold it to even then there is no conflict, for an agreement to sell 
is not a transfer and in such a case the rule enacted in the section has no appli* 
cation. A mortgage of future property being in the nature of an agreement 
is clearly outside the scope of the rule. (§ 184). So^again, if a conveyance fails 
of its effect for want of proper execution or necessary registration, there is then 
no conflict, and the rule does not apply. But, if on the other hand, two succes- 
sive usufructuary mortgages of the same property are created in favour of two 
different persons, it is clear that the two rights oannot be simultaneously 
exercised, and the transfer subsequently created would, therefore, give way in so 
far as it clashes with the essential incident of the prior mortgage. Successive 
mortgages of the same property rank in their order of creation, but the priority 
so acquired may be forfeited for reasons enumerated in sections 78 and 79. 
The principle of this case appears to have been lost sight of in an Allahabad 
case in which the lessor having agreed to lease certain immoveable property 
to one, Wazir AH for fifteen years, subsequently let the same property to another 
person for two years, whereupon the first lessee sued both the lessor and the 
subsequent lessee for the specific performance of his contract and for the 
cancellation of the subsequent lease as made in defeasance of his rights. It 
appeared that the second lessee had no notice of the prior agreement, and it 
was probably, therefore, held that the first lessor could take but subject to the 
rights of the second lessee. But the reasons given in the judgment are 
unintelligible, for the court said : “ When a party enters into a contract without 
power to perform that contract, and subsequently acquires power to perform 
his contract, he is bound to do so. In this case the defendant No. 1 (the lessorf 
by bis own action rendered himself temporarily unable to perform the contract. 
Certainly his position, in our opinion, can be in no sense better than that of a 
person who laboured under the same disability before he entered into the 
contract. " (^) Now this was hardly the point at issue in the case, which took 
no account of the interest of the subsequent transferee. In reality tbe case 
was one of conflict between an agreement and a transfer which has been 
discussed in the preceding pages. Of course, if the transferrer and the transferee 
agree that the latter shall not enforce his rights against tbe bolder of a subse- 
quently created interest he cannot break through his covenant. 

764. When does a Transfer take EflFect.— For the determination 
of tbe question as to tbe priority of rights created by transfer, 
for^priorUy place essential to inquire as to the exact 

^ time from which a transfer begins to operate, — a question 

whioh in its turn depends upon the mode and nature of the transfer, and the 
amount of the consideration for whioh it is made. Dividing all transfers into 
those made by contract and those effected by operation of law, tbe former 


484 (486) ; following Mahonicd v- Qujraji. I. 
L.R., 20 Gal., 826; Boijnath v. Eamgut 
Sivgh, I.L.R., 23 Gal., 775 ; Khute Chand v. 
Kallian, T.L.R., 1 All., 240, F.B. ; diBsent- 
ing from Emam v.Raj Coowwr, 23 W. R., 
187 ; Nansidas y. Joglekar^ 4 

47 . 


(1) See S. 40, ante, 

(2) Sirbah Bat y. Bagunath, I.L.R., T 
All., 566 (572) ; Karamat y. Samniddin, I.L. 
R., 1 All., 409 (418). 

(3) Sarju Prasad v. Waair Alt, I.L.R.^^ 
23 All., 119 (121). 
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speoies of transfer may be made only in a certain manner. Thus, a sale or 
a mortgage, ^-3) or an exchange of immoveable property of a value of less than 
Es. 100 may be made either by a registered instrument or by delivery of the 
property. A lease of immoveable property for more than one year can only be 
made by a registered instrument, (^) and a gift of whatever value must needa 
be registered. The assignment of an actionable claim requires writing. In 
cases where a transfer may be validly made by delivery of possession, it will only 
take effect from the instant possession is transferred, but in other oases where 
registration is resorted to, the transfer is deemed to take effect not from the 
date of the registration, but from the date of tbe execution of the conveyance. 
Now. since a document may be presented for registration at any time with- 
in four moothe, (f) and in special cases within eight months, it is conceivable 
that by merely antedating a deed one transfer may obtain priority over another 
and thereby defeat its purpose. Easily as it lends itself to fraud, the present 
state of the law in this respect can be regarded as scarcely satisfactory. In 
England, although the law as to registration is not general and compulsory, it is 
enacted by the Yorkshire Eegistries Act(^) that all assurances entitled to be 
registered thereunder shall have priority according to the date of the registration, 
which, save in case of fraud, or actual notice implying fraud, is not forfeited 
by any notice, actual or constructive. But the courts of equity have in some 
measure relieved the rigour of the enactments by holding that a purchaser or 
mortgagee of land in a register county with a clear previous actual notice of a 
prior unregistered assurance should not be permitted to obtain priority over the 
person claiming under tbe previous assurance, and that the legal estate which he 
acquired by priority of registration must be held as a transfer for the prior claimant 
who had the equitable estate.Ui) But, as Lord Hatherley, L. 0., said, “ it must 
be actual notice, which renders it fraudulent to attempt to obtain priority, or to 
advance money when knowing that another person has already advanced money 
upon the same security, and afterwards unrighteously to attempt to deprive him 
of the benefit of that security by taking advantage of the Eegistrabion Aob.”(^2) 

766. Priority counts from Execution. — Other things being equal, 
a deed takes effect from the moment of its execution, though it be compulsorily 
registrable, and its registration is delayed. Execution of a deed must be in accord- 
ance with law, so that if it requires attestation, it must be duly attested, other- 
wise, the affixation of the executant’s signature suffices to complete it. Where a 


(1) 8. 54. 

(2) 8. 59. 

(3) 8. 118. 

(4) 8. 107. 

(5) 8. 123. 

(6) 8. 47, Indian Registration Act (III 
of 1877) : Santaya v. Narayan, I, L. R., 6 
Bom., 182 ; Maganlal v. Kharmar (1897), B. 
P.J., 407 ; Bhagat Singh v. Ram Narain 
(1883). P. R.. No. 93 The same rule was 
enacted by the previous Registration laws. 
S. 67, Act XVI of 1864 ; 8. 47, Act XX 
of 1866, and Act VII of 1871. But^ a 
different rule was enacted by tbe two earlier 
Registration 8tatutes— Act I of 1843, Act 
XIX of 1843, Bom. Reg. IX of 1827 
(repealing Reg. 1 of 1800) ; Bari v. Rainji 
(1878), B. P. J., 122. As to tbe effect of 
the Bom. Reg., see Parshotam v, Jagjivan, 1 
B.H.G.R. 60. As to Acts I and XIX of 1843, 

a. TP— 60 


see Oandharee v. Sonatun, 10 W.R., 215. 

(7) i6., 8. 23. 

(8) 76., 8. 24. 

(9) 1884, 17 & 48 Viet., G., 54, Ss. 4 & 14, 
as amended by 48 & 59 Viot., G. 26. 8. 4, 

(10) Hhie V. Doddf 2 A. A K., 275 ; Wyatt 
V. Barwell, 19 Ves., 486; RoUand v. HarCj L. 
R., G Ch., 678 (681). Registration was com- 
pulsory in respect of lands situate in Middle- 
sex or Yorkshire inoluding the town and 
country of Kingston-upon-Hull. 7 Anne. 
C. 20 for Middiesez,2 A 3 Anne. G. 4,6 Anne. 
G. 20 for the West Riding of Yorkshire ; 6 
Anne. C. 62, for the East Riding and-Kings- 
ton-upon-Hull, 8 Geo., II G. 6, for tbe North 
Riding— all repealed and re-enacted by 47 A 
48 Viot., G. 54. The deeds must be first only 
stamped 54 A 66 Viet., 0. 39. 8. 17. 

(11) Le Neve v. LeNeve^ Amb., 436(681). 
• (12) Rolland v. Haret L.R., 6 Ob.,. 678. 
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deed oonsists of several pages, its execution is not complete until the executant 
has signed either all the pages or one page intending to sign the whole. If the 
executant signs only the first page of a deed but discovering that it is not in 
accordance with what was agreed to, does not sign the other pages, the docu- 
ment is a nullity, and it does not require to be set aside or cancelled. 0) In 
the case of illiterate executants the usual practice is for the executant to touch 
the pen of the scribe who then makes a mark for him in token of his execution. 
In such cases execution would be complete and equally effective as soon as the 
executant touches the scribe’s pen in token of bis consenting to the contract and 
the scribe makes his mark. (2) When the execution of a deed is proved, it will 
be presumed to be the deed duly executed and what it purports to be. It is not 
necessary to show that the transferee has taken the interest which the deed 
purports to convey, nor is it necessary to show that it is supported by considera- 
tion.!^) On a question arising as to the effect of two deeds relating to the same 
subject-matter, both executed on the same day, it must be proved which was in 
fact executed first: but if there is anything in the deeds themselves to show an 
intention either that they shall take effect pari passu^ or even that the later 
deed shall take effect in priority to the earlier, then the court will presume that 
the deeds wore executed in such order as to give effect to that intention.!^) A 
title originally defective as founded on an unregistered document, may be per- 
fected by twelve years’ adverse possession. 

766. As regards transfers by operation of law it isSprovided in the Code 
of Civil Procedure that an auction-sale vests the property “ so far as regards 
the parties to the suit and parsons claiming through or under them ” from the 
date of the sale certificate.!^^ But as the certificate is to bear the date of the 
confirmation of the sale, it follows that from that date he acquires all rights 
including the right to take possession. (7) An attachment does not confer any 
title, but merely prevents, alienation. No question of priority could therefore 
arise as from the date of attachment.f^^ Hence a judgment-creditor has no 
priority over the official assignee in respect of property attached by him pre- 
vious to the passing of the vesting order. An auction purchaser buys subject 
to. all existing leases liens and mortgages!^) as well as equities affecting the 
judgment-debtor.(^O) 

767. Crown has no Priority.— It was held in a case that the Gov- 
ernment had a priority in a sale held to realize the court fee due from a pauper 
plaintiff by virtue of the prerogative of the Crown which gives it precedence to 


(1) Bhanku Behari V . Kristo Gohind I.L.R* 
30 Cal. 433 (437). 

(2) Krishnachar v. Vadichi, 6 
209. 

(3) ChevtMari v. Ramchandra, 16 

Mad., 54 (55). 

(4) Qartside v. Silksione and Co., 21 Ch. D., 
761. 

(5) Art. 144, Indian Limitation Act (XV 
of 1887) ,* Nallamuthu v. Betha, I.L.R., 23 
Mad., 37 ; Umesh Ghunder v. i^ahur^ I.L. 
R., 18 Cal.. 164 (163); P. G. ; Anwndo v. 
Dhonendro, 14 M I. A., Ill; Manly v. Patter- 
son, I.L.B., Gal., 3947, P.C. ; Samhhubai v. 
ShivlaldaSt I.L.R., 4 Bom., 98 ; Tarubai ▼. 
Venkatrao, I.L.R., 27 Bom., 43 (68). 

(6) S. 316. 

(7) Mohima- Chunder v. Nobin Ghunder 


I.L.R.,23 Cal., 48 (51). 

(8) Peacock v. Madan Oopal, I.L.B., 29 

Gal., 428, F.B. ; following V. Karra- 

builiUn, I.L.R., 25 Gal., 179 P. G. ; Soobul 
Chunder v. Russick Lai, I. L-R. 16 Gal-, 202; 
overruling ^nand Chundra v. Panchilal, 5 
B.L.R., 691, P.B. Shib Kristo v. Kishan 
Chand^ I. L. R., 10 Gal., 160 (so fat as the 
contrary view was there expressed) . 

(9) Oojagur v. Ram, Khelatvan^ 10 W.R. 
384 ; Knayet Bossein v. Oirdhari, 12 M.l.A. 
366 ; Bapuji v. Satyab'imibai* I.L.R., Bom., 
490; Sobhagchand w, Bhaichand, I.L.R., 6 
Bom., 193; KishenLal v. Oanga, I.L.R., 13 
All,, 28. 

(10) Ram Lochun v. Ramnaraint 1 C.L.B. 
296. 
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all other creditors inoludiDg a mortgagee (V This view was evidently founded on 
the language of section 411 of the old Code of Civil Procedure which declared 
it to be a first charge on the subject-matter of the suit and which, therefore, 
was no authority for the displacement of existing incumbrances which could 
not be described as included in the subject-matter of the suit*. The view was, 
therefore, obviously erroneous, and has been since overruled. (^1 But the point 
though overruled suggests another question. Has the Crown in this country 
any prerogative of precedence as regards recovery of debts, and if so, is it a 
right apart from the statute. It does not appear that even in England the 
Crown possesses anything more than a priority over other creditors of equal 
degree. It possesses no priority over mortgagees, and the priority it pos- 
sesses, therefore, does not afifect the principle enunciated in this section. 

768. An exception to the rule gut prior estt tempore *’ is to be found in 
(1) Salvage charge. salvage charges created on account of advances made 

to save the encumbered property from loss or destruction. 
Such advances are payable in priority to all other charges of earlier date, and 
amongst themselves have precedence in the inverse order of their respective 
date.^^) On the same principle, where the Court authorises the Beceiver to 
borrow money on a mortgage directing that it should constitute a first charge 
on the property, it will take priority over any other mortgage though of an 
earlier date.l®^ But in order to confer such priority the loan must have been 
raised for the purpose of preserving the property. And if in such a case the 
Court even improperly confers priority, of which the mortgagees afifected there- 
by have notice, the order may hold good against them unless it is set aside. 

769. The rule also yields to the equitable principle of estoppel. Thus, in 

a case where the first mortgagee was a witness to the 
by second mortgage, though there was no actual proof of 

his knowing the contents thereof, yet, since the pre- 
sumption is that he might have known the same, he was postponed to the 
second incumbrancer.C^i So also, where the registered purchaser was presenb 
when possession was made over to the unregistered purchaser, the former was 
on that account postponed to the latter.f^^ A party paying off a prior mortgage 
is not estopped, but has a right to use that mortgage as a shield against a sub- 
sequent mortgage if his intention was to keep the prior mortgage alive.'9) No 
subsequent mortgagee is bound in law to give notice of his incumbrance to the 
prior incumbrancers, and even if he gives one, it does not give him a better 
equity, and the prior incumbrancer is not bound to give notice to the sub- 
sequent incumbrancers. In any case nothing short of estoppel would postpone 
him to the subsequent transferee. The rule is the same'in England, and no 
rule of Hindu law requires such a notioe.f^^) Mere absence of activity on the 
part of an equitable incumbrancer cannot postpone his incumbrance. (^3) 


(1) Collector v. Mohavied Datm Khan I. 
L.B. 2 All. 196 ; Oanpat^, Collector ^ l.L K., 
1 Bom. 7< 

(2) Dost Mohamad v. Mani Ram, 1 L.R. 
29 All. 637 F B. 

(3) Liquidators of Maritme Bank v Recei- 
ver Central [1892] A.G. 437 (441) In re Ben- 
ticke 1 Ob. 673. 

14) Fisher, Mortgdge, § 958. 

(6) QirdharUal v. Dhirendra^ I L R , 34 
Oal. 427 (441). 

(6) ib. p. 442. 

(7) Mocatta v. Murgatroyel, 1 P.W. 934 ; 
Byre y. Dolphin^ 2 Ball & B., 290. 


(8) Somnathdas v, Stndhu, 6 C. P. L. R. 
97. 

(9) Ball & B., 290; Power v. Blandish, 8 
Ir. £q. B . 526 ; Gokaldas v. Puranmal, l.L. 
R., 10 Cal-. 1035. P.G. ; Sirbofdh v. Raghur 
noth, I. L. R., 7 All., 569 ; Seetaram v* 
Lachman, P.L.R., 70 8. 101 post. 

(10) Rooper y, Harrison^ % K. and J., 86, 
104. 

(11) Wilmot V. Pike, 5 Hare, 14. 

(12) Oovindrao y. Raoji, 12 Bom., 

33. 

(13) Eewith v. Loosermre^ 9 Hare. 468; 
Uurga Prasad y. Sumhhoi, I.L.R., 8 All. 86* 
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770. Ad InstruDnerift operates from the date of its exeoation,(^) and it is 
immaterial that it is oompulsorily registrable, for in that 
tlon^ regliipa- operate from the same date.i^) Where^ 

two or more deeds are executed on the same day and the 
order of their execution cannot be ascertained, all the deeds will take effect at 
once, and pare Such a case is analogous to that of a devise to A, and 

then a devise of the same estate to £ in a subsequent part of the will, which 
will give the estate to A and B either jointly or as tenants in common. 
Whore two deeds bearing different dates are registered on different days, priority 
as between them is ascertained with reference to the dates of the deeds and 
not with reference to the date on which they were respectively registered ; and 
this priority is not influenced by the fact that the party having the later deed 
is in possession of the property. And where after execution, but before 
registration, the deed is lost and another had to be executed in its place, the vendor 
having between the two dates resold the property by a registered deed to another 
with notice of the prior sale it has been held that thefirst purchaser was entitled 
to a decree on his sale'deed.(^) But since the passing of the Begistration Act, 
1877 a registered instrument takes precedence over another not registered. 

No such priority was given by the previous Begistration Aots.i^) The Act of 1877 
introduced a new and important change in the law which has been noticed 
by the courts in India.i^O) Indeed, the Madras High Court has in one caseU^) held 
section 50 of tbe Begistration Act to override even the equitable doctrine of 
notice, but the Bombay (12) and Allahabad (13) High Courts have not acceded to 
this view. And so it has been laid down in Allahabad that the holder of a 
registered conveyance, who took it with notice of a prior unregistered convey- 
ance, should not be given priority against the holder of the unregistered deed.d^) 
It is there held that the Begistration Act was not to be made an engine to work 
injustice and^that tbe protection which the Act was intended to afford was a 
protection against secret incumbrances, and that it could never have been tbe 
intention of the Legislature to put a man who had knowledge of a conveyance in 
the position of a man who was liable to be defrauded or injured by the existence 
of some secret dealings with the land.^ This is the language of Lord Hard- 
wick (^5) where priority is always subordinated to notice. So Wood, V.O.. 


(1) S. 47, Indian Registration Act (III 
of 1877) ; Bomchandra v. Krishna^ I.L.R., 
6 Mad., 496 Sartaya v. Narayan, I L.R., 
8 Bom , 182 ; Magaulcr v. Khamar (1897), 
B. P. J.,407; Naravan v. Laruman, I.L.R. 
29 Bom.. 42 ; Motichand v. Sogvn, I.L R., 
29 Bom. , 46 ; Bhagot Singh v. Bavi Narain 
(1883), P.R., No. 93, see § 600, ante. 

(2) S. 47 of the Indian Registration Act 
(III of 1877) ; Santayamangar Saya v. Nara- 
yan, I L.R., 6 Bom., 182. 

(3) Hcpgood v, Ernest. BDeG^J. & 8.116, 
Ram Baton v. Bishun Chand, 11 C.W.N., 732 
(738) 8. c. Sub ncm Ram Baton v. Mahant 
Sahu, 6 O.L.J. 74. 

(4) Eopgood v. Ernest^ 3 DeG.J. & 8. 116 ; 
46 E.R 561 ^582). 

(6) Narayan v. Laxuman, I.L.R., 29 Bom, 
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(6) NallappaReddiy, Bavialingachi Beddi 
I.L.R. 20 Mad., 250. 

(7) Act III of 1877 ; now ; Act XVI of 1908. 

(8) Act XVI of 1864. Act VIII of 1871, but 
priority was given to registered deeds by Bom. 


Reg. IX of 1827, Ss. 5, 6. 

(9) 8. 50, Indian Registration Act (III 
of 1877 : now ; 8. 50 Aof, XVI of 1908. 

(10) Kuar Oir Prasad v. Bansi, T.L.B., 2 
All., 431 ; Lnchman v. Dipchand, I.L.R., 2 
All., 851 ; affirmed in The Himalaya Bank 
V. The Simla Bank, I.L.R., 8 All., 23; Kanit- 
karv. JosAi, I.L.R., 5'Bom., 442 \ Icharamv. 
Oovindram, I.L.R., 5 Bom., 653 ; ShivramY* 
Saya, IL.R., 13 Bom., 229; Trikamv. 
Hirjieth, I L.R,, 18 Bom., 332 ; Jethabai v. 
Oirdhar, I.L.R., 20 Bom., 158; Nallappa 
V. Ibram, I.L.R., 5 Mad., 73 ; Shib Chandra 
V, Jahoux, I.L.R , 7 Cal. 670. 

(11) Nallappa V. Ibram^ I.L R., 6 Mad., 
73. 

(12) Shivram v. Genu, I. L. R., 6 Bom., 
515 ; Dundayay. Chenbasapa (1888), B.P.J. 
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(13) Annu Malv. The Collector, I.L.R., 28 
All. 315. 

(14) Annu Mql v. The Collector, I.L.B., 28 
All., 315. 

(16) La Neve v. La Neve, 3 Atk., 646. 
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deolarod the law to be that "the oonsoienoe of a purohi|ser is affected through the 
ooDSoieaoe of the parson from whom he buys, if that person is precluded by bis 
previous acts from honestly entering into the contract to sell ; and therefore, any 
one who purchases with the knowledge that his vendor is precluded from selling 
is subject to the same prohibition as the vendor himself.”(0 

771 . It is, however, settled that a document registered under the present 
Registration Act is entitled to priority over a decree obtained subsequently 
to the registration of such deed upon a prior unregistered bond.(‘^) The 
principle of • that decision is that the decree and the sale only give effect 
to the rights under the bond, and cannot confer any higher right.(3) Of 
course, in no case can instruments executed before the passing of Act XX of 
1864 be excluded on the ground of their non-registration. The Indian 
Registration Act, 1877, has effecLed an important change in the law affecting 
priority. Prior to this Act the earlier Registration Acts, 1^) provided for 
priority as between only certain optionally registrable documents. No provision 
was then made for priority in favour of compulsorily registrable instruments. 
By the older Acts it was provided that instruments affecting immoveable 
property of less than Rs. 100 in valueC^) and instruments acknowledging 
the receipt or payment of consideration on account of such right(^) and 
leases for a term not exceeding one year,(^) or in other words, all instru- 
ments described in section 18 (a), (6), (c) of the present and last Acts if registered, 
would take priority over similar unregistered instruments. The Act of 1877 pro- 
vided that in addition to the priority obtaining in the above case (excepting leases 
then excluded), instruments of the kinds mentioned in clauses (a), (d), (c) and 
(d) of section 17. would also be affected by the priority as above stated. The 
reason for the above change is thus stated by the Select Committee in their 
statement of Objects and Reasons appended to the draft Bill : " That sectionf^f^) 
now provides that registered documents relating to the land, of which registra- 
tion is optional, shall take effect against unregistered documents. * But it makes 
no such provision as to documents, of which the registration is compulsory, and 
which have accordingly been registered. The result is that, although a regis- 
tered deed creating a right of the value of Rs. 99 to land cannot be defeated by 
an unregistered deed, a registered deed treating a similar right worth Rs. 101 
may be defeated by an antedated unregistered deed, creating a right worth 
anything under Rs. 100. The mischief feared, is, an extensive fabrication of 
falsely dated deeds, purporting to create rights of small value in order to defeat 
deeds creating rights of large value. The remedy which the Bill proposes is to 
make documents registered under section 17 take effect against unregistered 
documents.’'^) The Act of 1877 was, however, not retrospective and tWefore 
only applied, to documents registered thereunder. As between documents 
executed and registered before the Act of 1877 came into operation, their relative 


(1) Benham v. Keane, 1 John & Hem. 702. 
To the same effect Graves v. TofiM, 14 Ch. 
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Mad., 147 ; Khondu v. Tarachatid. I.L.R., 1 
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li.R., 20 Bom., 390; Hargovindw, Ktshan, 
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of 1864 (s. 68), Act XX of 1866 (s. 50), Act 
VIII of 1871 (s. 59). 

(7) Ss. 17, IS (1) of the Registration Acts 
of 1864, 1866 and 1871. 

(8) S. 18 (2) Registration Acts, 1864, 1866 
and 1871. 

(9) S- 18 (3) Registration Acts, 1864, 1866 
and 1871. 

(10) S. 60 of Act VIII of 1871. 

(11) Gazette of India, July lat, 1876, Fart 5. 
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positioDS to one another remained upon the footing provided for them by the 
Begistration law in force when they were executed and registered. <1) And 
though by the explanation appended to section 50 of the past and present Acts, a 
document registered thereunder is favoured as against documents optionally regis- 
trable under the former Acts, it has been held that since the Begistration 
Act is not retrospective it cannot be construed to confer priority over instruments 
executed under the previous Begistration Acts when registration was not com- 
pulsory.(3) Hence an unregistered mortgage made in 1861 when registration 
was not compulsorv, would have priority over a registered mortgage made in 
1900.(3) 

772. Unregistered Deed v. Begistered Deed.— Section 50 of the 
Begistration Act is limited to cases in which the party in possession can only 
rely on an unregistered instrument. (^) A registered purchaser of land from an 
unregistered vendor has a better title than a second vendor from the original 
owner claiming under a conveyance posterior in date to that executed by the 
unregistered vendor i^) Since sdbtion 50 of the Registration Act merely provides 
for the preferential treatment of property held under registered title-deeds, it 
follows that in a competition between two incumbrances, the earlier if unregis- 
tered, would be treated as a puisne mortgage in relation to the later Jncumbrance 
If registered, and all equities between them would be adjusted on that basis. 

Of course, the section would not be called into requisition unless the two incum- 
brances are antagonistic and compete for priority. But once that is settled 
then the two would rank in all respects in the order of their seniority so that 
the prior mortgagee could redeem the later mortgagee as provided in section 74. 


773. 

(4) By notice. 


Section 78 enunciates the cases in which the rule of this section 
would be departed from. Thus, it has been held that section 
50 of the Registration Act, 1877, did not avail to give the 
holder of a subsequent registered deed priority in respect of his deed over the 
holder of an earlier unregistered deed not being compulsorily registrable, if in 
fact, the holder of the registered deed had, at the time of its execution, notice of 
the earlier unregistered deed. (7) So where a hona fide contract, whether oral 


(1) Sri Bam v. Bhagirath, 4 All., 
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(6) Bam Lai v. Baccha Singh, 10 A.L.J. 
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(7) Shivram w Ganesh, I.L.R., 6 Bom., 
515 ; Dunda%a v. Chenbasapa^ I.L.R., 9 
Bom., 427 ; Hathi Singh v. Chenhasapa, I, 
L.R., 6 Bom. 616: Gnnesh v. Bhau (1890), 
B.P.J., 101 ; Nanaji v. Bnpu (1893), 

107 ; Vinayak v. Vasudc (1894), B.P.J. 133 ; 


Karbasnppa v. Dharmappa, 2 Bom. L. 
R., 223 ; Fuzludeen v. Fakir Moh^med, I. L. 
R., 5 Cal., 336 i where the subsequent trans- 
feree bad actual notice of the prior sale) ; 
Nemai Churan v, Kokil, I.L.R., 6 Cal., 6.34 ; 
Narain Chunder v. Dalaram, I.L.R., 8 Cal., 
697, F.B. ; Bhalu v. Jakhu\ I. L. R , ll Cal; 
667 ; Obnol Hoossm y Raghu Nath, I, L. R.. 
13 Cal., 70 ; Eimiandan v. Joirad AH, I. L, 
R., 27 Cal., 468 ; Krtshnnmma v. Suranna, 
I. L. R., 16 Mad.. 148. F.B , Nallapa v, 
Bamalmgachi, I. L. R., 20 Mad., 260; 
Chinnnpra y. ManickavQsagnm, I. L. R., 26 
Mad. Thimmojamma v. Aidulla, 174 L J.R., 
319 ; Kodn v- Bamapat (1885), A.W.N., 57 ; 
Ram Autarv, Dhanauri,!. L. R., 8 All.. 
540 ; Diwan Singh v. Jadho Smgh. I. L. R., 
19 All.. 146, 8. 0., 1. L. R., 20 All., 252; 
Madho Bao v. Jaggnath. 8 C. P L. R., 109 ; 
Lehna v. Qanpat (1890), P. R. No. 116; 
oyQTTMWiig Nijamuddin v. Akbar (1889), P. 
R,. No. 143 ; Tun Zan v. Moung Nyun, 4 L. 
B. R , 26 ; In Khiali Bam v. Hummidta^ 
I.L.R. 30 All., 238 (240); The rule was exten- 
ded even to a ease in which the puiobaser 
obtained notice after the execution of hia 
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or written, is made for the sale of property, and a third party, afterwards buys 
the property with notice of the prior contract, the title of party claimiog 
under the prior contract prevails against the subsequent purchaser, although 
the latter’s purchase may have been registered, and although be has obtained 
possession under his purchase, (l) And if there is notice, delivery of possession 
is immaterial W for if there was delivery of possession, priority would be ac- 
quired irrespective of notice. (3) But according to the Punjab Court notice of^ 
or possession under an unregistered deed compulsorily registrable does not give 
it any priority against a later registered deed relating to the same property. 
Thus, in a case the question for decision was whether the defendant, who set 
up an unregistered mortgage of the land in suit from the original owner, which 
required registration, and which was accompanied by possession had good and 
valid claim to the land in respect of his mortgage against the plaintiff who 
claimed to bo a transferee by a registered deed from the heir of the said owner. 
It was held that, as the defendant did not claim to be the owner of the land, his 
possession of the mortgaged land could raise no 4 ;)resumption in his favour, and 
that therefore, the defendant could not claim priority over the plaintiff, it being 
immaterial that the latter had notice of the unregistered mortgage. U) But 
where the purchaser was placed in possession and the sale-deed was not com- 
pleted and registered'as he bad failed to pay up the full price, it was held in 
Madras that the purchaser could not be ousted in favour^of a subsequent regis- 
tered purchaser. W But in this case the question of notice was not gone into. 
But in a subsequent case it was held that if a deed of sale of immoveable pro- 
perty for more than Rs. 100 is lost within the time allowed for its registra- 
tion, the purchaser may sue bis vendor for the execution and registration of 
a fresh deed, and if the latter has after execution of the first deed resold the 
property by a registered deed and delivered possession to another who had 
notice of the prior sale, the first purchaser has priority over the subsequent 
purchaser whom he may displace in the same suit, In the absence of 
clear proof of notice, the holder of a registered instrument should not be de- 
prived of the advantage which registration would otherwise give him. (7) In 
order to be effective the notice required must be given before the subsequent 
transfer is completed. Ordinarily, such notice would have to be given before 
the execution of the conveyance, for it is as from that date that a transfer takes 
effect. But in an Allahabad case it was held that a notice given even before 
the registration of a document would be sufficient to postpone it, for it is said 
that even then the purchaser might resile from the conbraot.(8) [As to 


sale deed though before its registration, but 
the sole reason given for this view is that he 
could have even then reconsidered his position 
and so be might at any time. 

(1) Ohunder Kant v. Krishna, I. L. R.. 10 
Cdl., 710 

(2) Thimmajammav, AhduUa% 17 M. L. J. 
R. 319 following Chinnapa v. Manikavasagain 
I. L. R. 25 Mad. 1. 

(3) S. 48, Indian Registration Act (III of 
1877), Thimmjamma v, Abdulla, 17 M, L. J. 

R., 319, 

(4) Mushka v. Jafir Khan, (1884). P. R., 
No. 126. (The ruling may be explained by 
the fact that possession being independent 
of thfc mortgage oould not give notice of 
the latter). Mathrctv, Gurditta (1885), P. 
R., No. 14 ; following Naynakkav. Vavana, 
6 M.H. C. R., 123 ; approved in Barnam Das 


V, Hira (1885), P. R., No. 90 : overruling 
Akbar v. Prem Singh (1885), P. R., No. 2 ; 
Ghanshamdasw. Hcmraj, (1890), P. R., No. 
92. 

(5) Moidin v. Avaram, I. L. R., 11 Mad., 
263. 

(6) Nallapa v. Hamalingachi, I. L. R., 20 
Mad , 260. 

(7) Barnhart v. Green shields, 9 Moo. P.C., 
QtinamLniNa^h V. Bussunt Kwnari, I. 

L.R , 16 Gal., 414 ; Ktishnamma v. Suranna, 
I. L. R>, 16 Mad,, 148 ; Appasami v. Virappa 
I. L. R., 29 Mad.. 362; Diwan Singh v. 
Judho Singh, L. R , 20 All., 252 ; followed in 
Bhikhi Rai v. Udit Narain Smgh, 1. L R., 
25 All., 366 ; Bondrusa v. Sheorart* 16 O.P., 
L R.. 95 

(8) Khiali Ram v. Bimmata, 72 R. 30 All* 
238 (240). 
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TegUtration being itself a ^notice (see s. 101) under seotion 3, and on notice 
affecting priority see seotion 78 post]. 

^774. If a person about to take a mortgage whioli, must be made by re- 
gistered deed, finds some person other than the intending 
(5) By posaesB on. mortgagor in possession, the fact of such possession is 
sufficient to put the would-be mortgagee on inquiry as to the title of such person, 
and if'such person’s title is that of a prior mortgagee under a document not 
compulsorily registrable, the second mortgagee cannot, by getting bis mortgage 
registered, obtain priority over the first mortgagee. Possession in certain cases, 
is notice of the title of the person in possession (§ 137) and a party intending to 
deal with the property is bound to inquire into the nature of the possession. If 
he assumes that the occupant is a tenant and it appears that he had since pur- 
chased the land, the subsequent transferee would be affected with notice of the 
purchase. W By section 48 of the Indian Eegistration Act, (^) it is enacted that 
all non-testamentary documents duly registered under this Act, and relating 
to any property whether movedfble or immoveable, shall take effect against any 
oral agreement or declaration relating to such property unless where the agree- 
ment or declaration has been accompanied or followed by delivery of posses- 
sion. ” This section is re-enacted from the corresponding section of the previous 
Eegistration Acts. (3) By the corresponding section of Aqt XX of 1866, however, 
registered instruments took priority over all oral transfers. The reason for the 
exemption made by the Act of 1877 in favour of an oral agreement accompanied 
by possession was that by such possession the parties, who relied on a subsequent 
registered deed, had or might if they had been reasonably vigilant have had, 
previously to entering into their contract with the vendor and taking a conve- 
yance, notice by the fact of such possession, that there was some prior claimant 
to the property (§ 137-141). Therefore, where there is b^u actual notice of a prior 
oral agreement, although unaccompanied by possession the object of the Legisla- 
ture is fully 'attained, (^1 The words “ followed by delivery of possession” are 
restrictive and exclude all oral transfers not so accompanied. (^) At the same 
time this clause has the effect of treating delivery of possession as equivalent to 
registration. (^) But obviously the section has no application to documents 
of which registration is compulsory, for such documents have no effect upon 
the property which they purport to deal with. (7) But where the agreement 
for sale was concluded for Es. 300 out of which the purchaser had paid him 
Es. 200, but failed to pay the remaning balance, and the sale-deed which had 
been already drawn up was consequently not executed or registered but the pur- 
chaser had b^n put into possession, it was held that he could not be ousted in 
favour of a subsequent registered purchaser, Possession then must be in 
pursuance of an agreement or declaration which is in itself valid. The term 
declaration” as distinguished from an agreement is meant to signify a 


(1) Kondibav. Nana, I. L. R., 27 Bom., 
408 ; Shtkrfudin v. Gnvind, I. L. R., 27 Bom., 
452. 

(2) Act III of 1877. ; Now re-enaoted as Act 
XVI of 1908. 

(3) Act VIII of 1871 ; Act III of 1877. 

(4) We^man v. Dhondiba, I.L R., 4 Bom., 
126, F.B. ; Chundernath v. Blioyrub, I.L.R., 
10 Gal., 250; Nemai Charan v. Kohxl, I.L.R., 
e Gal., 534 ; Kannan v. Krishnan, I.L.R., 13 
Mad., 324; Thimmyumma v. Abdulla, 174 L. 
T, R., 319; but see Kitty Chunder v. Baj 
Chunder, 22 W.B., 273 ; Nathuy. Phulchand% 
1. L. R., 6 All., 581. Under the old Act, 


Bhandu v. Dainaji, 6 B.H.G.R., (A.G.J. 69 ; 
Jivandas v. fi^ramji, 7 B.H.G.B., (0 G.), 46. 

(5) Fuztudeen v. Fakir Mahomed. I. L. R., 
5 Cal., 336 (347). 

(6) Kantian v. Krishnan, I. L. R.| 13 Mad., 
324 (330). 

(7) S. 49. Indian Registration Act (III 
of 1877) ; now re-enaotcd as Act XVI of 1908. 
Ohanshamdas v. Hemraj (1890), P.R., No.92; 
Chowgutiay, Chatar Singh, (1878), P. R., No. 
18. 

(8) Moidin ▼. Avaran, I. L. [R., 11 Mad., 
263. 
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deolarjbtion of his wishes by the owner with referenoe t6 bis property* not aKpount- 
ing to a contract, and which the maker is at liberty to recall, whereas an agree- 
ment if correct in form* is bindiog on the parties, A purchasoof propert^or a 
consideration below Bs. 100 accompanied by delivery of possession, would be 
such an ** oral agreement" although a written memorial of the sale may have 
been drawn up. So where possession has been given under the unregistered 
lease, it is sufficient to hold its own as against a registered lease subsequently 
granted. (3) But an oral or even a written transfer without possession cannot 
withstand a title acquired by subsequent registration. Possession in this 
connexion means possession according to the circumstances of the interest in the 
property sold and the agreement of the parties. Thus, if the vendor is in 
actual possession at the time of sale, actual possession should accompany or 
follow the sale. If, however, the property is in actual possession of tenants, then 
the possession to be given could only be constructive possession, as where the 
vendor in pursuance of an oral agreement to sell directed the tenants of the 
land to pay their rents to the purchaser to whidb they agreed, in which case the 
requirements of the section would be deemed to have been complied with.(^) 
Where the same property had boon twice mortgaged, and the second mortgagee, 
sued on his mortgage, and in execution of his decree himself purchased the 
property and obtained possession before the first mortgagee, who having simi- 
larly enforced his security, obtained possession subsequently, but who, however, 
claimed priority on the leases of his prior mortgage, it was held that in a suit for 
priority qua purchaser he could not succeed, since the question of priority must 
be determined not by reference to the ‘date of the mortgage but his recovery of 
possession. (6) 

776. A decree or order passed in respect of a property does not give way 
to registered deeds. A decree or order obtained upon an 
(6) By ^decree OF unregistered prior deed against the mortagoi. alone, subse- 
quently to a registered transfer of the mortgaged property, 
does not obtain preference in competition with the latter.f7) As Banerjee, J., 
observed : "The 'decree or order ’ referred to in section 50 of the Begistration Act 
means the decree or order which can bo evidence against the subsequent 
transferee under a registered deed ; and in order that a decree or order may be 
evidence against a subsequent transferee, it must either be a decree or order to 
which the subsequent transferer was a party, or decree or order obtained 
against his transferrer before the transfer to him, in which case also, the decree 
will be evidence against him. But where the decree or order is obtained 
upon an unregistered mortgage-deed against the mortgagor alone, subsequent 
to the registered transfer on which the opposing claim is based, then section 50 
must, in my opinion, give priority to the claimant under the registered trans- 
fer ; because in such a case the only basis upon which the mortgagee can rest 
his claim must be, not the decree which is not evidence against the subsequent 
transferee, but the prior unregistered mortgage and that by section 50 is 
entitled to no priority against the subsequent registered tran8fer."(8) But if a 


(1) Selam v. Boidonath, 3 B. L. R., 312. 

(2) Krishnaji v, Ranoji (1874), 44. 

(3) Narsing v. Mt. Bewah, 5 B. L. R., 86 ; 
Bahadur v. Mt, Grattan (1871), P. R. No. 
47. 

(4) Koylash Chander v. Oopal Chunder, 2 
W. R., 78 ; Kvrty Chmuler v. Raj Chunder, 
22 W. R., 273 ; Nathu Ram v. Phulchandy 
I. L. R.. 6 All., 681. 

(5) Palani v. Selambaray 1. L. R. , 9 Mad., 

o. TP— 61 


267. 

(6) Akatti v. ChiraijUy I. L. R., 26 Mad., 
486. 

(7) Ishan Chandra v. Goneshy I. L. R., 28 
Cal., 139 (141). 

(6) Ishan Chandra v. Goneshy I.L.R., 28 
Cal., 139 (141); following Keshah v. Vinavak, 
I.L.R. 18 Bom., 356 ; Jethabhai v. Girdhar, 
LR„ 20 Bom., 158; Desai v. Mundasi, i6*, 
390. The Himalayan Bank v. The Simla 
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decree is obtained before* the execution of the subsequent registered transfer, 
it is valid, albeit it may have been passed on an oral mortgage without possession,, 
and haay not be a good decree on its merits:^^) A decree does not forfeit ite 
place for non -registration, but it does not obtain priority over a subsequently 
executed and registered deed, if, at the time of its execution it had not been 
passed although it may relate to unregistered bonds previously executed. 
The decree or order which is not to be affected by a registered document must 
then be a decree or order made prior to the execution and registration of the 
registered dooument.f^) Priority as between two or more decrees is determined 
according to their respective dates. Thus a decree, dated 11th June 1880, 
obtained upon a subsequent registered hypothecation bond, dated 15th May, 
1874, has no priority over a prior decree, dated 5th June, 1880, obtained upon 
an unregistered hypothecation bond, dated IStk October, 1870. (^) So a pur- 
chaser at the execution sale who has registered bis certificate of sale and obtained 
possession without notice of any previous sale, is entitled to priority over a 
purchaser at a prior execution-sale who has not obtained possession, and whose 
certificate of sale is dated subsequently to the registration of the former. 1^) A 
decree or order does not obtain additional sanctity for registration. Thus a 
certificate of sale of land in a court-auction does not by registration entitle the 
holder thereof to priority over a purchaser of the land under an optionally 
registrable deed of sale. (6) The purchaser cannot, by registration of his court’s 
conveyance, enlarge the scope of the estate which the court has by its certificate 
conveyed to him. 17) But at the same time a sale-certificate is not a “ decree or 
order” within the meaning of section 50 of the Indian Registration Act,(^) and 
if so, it is difficult to see why, if registered, it should not possess the same ad- 
vantages as the documents favoured in the section. 

§776. Where the same property is sold on the same day in execution of two 
decrees one o£ which enforced a charge created in 1864, and the other a charge 
created in 1867, the decree which enforced the prior charge was held to obtain * 
priority, but this view is admittedly inapplicable to sales made in execution of 
money-deorees.l^^) A sale at first confirmed but subsequently set aside would* 
take effect from its re-confirmation. It would therefore not affect a title acquired 
at a time when the first sale had been set aside.l^^) In certain cases the court is 
empowered to confer priority on certain persons, and when it is so, priority would 
bo determined by the terms of the order. A receiver appointed by the court may, 
for instance, be authorized by it to borrow money either by creating a first 

(5) Lachinma? ayan v. Indrabhan, (1883). 
B.P.J,, 254; Akatti v. Chirayil. I. L. R,, 

26 Mad., 486. 

(6) Narasayya v. Junganit I* L. R,, 7 
Mad., 148, but a different view was taken 
in Bamaroja v. Arunchala, I. L. R., 7 Mad.. 
248. 

(7) Sobhagchand v. Bhaichand, I. L. R., 

6 Bom., 193 (202), F.B. ; Maganlal v. Shak- 
ra, I.L.R., 22 Bom., 946 (947). 

(8) Ramaraja v. ArunachaUi, I. L. R., 7 
Mad., 248. 

(9) Janki v. Badri, I. L. R., 2 All., 698 ; 
Motilal V. Karrabuld%n, I.L.R., 25 Cal,, 179, 
P.O. 

(10) Ajoodhya v. Mooracha, 26 W. R., 
254; explained in Jan/ci V. Badri, I. L. R.. 

2 All., 698 (706). 

(11) Banke Lai v . Jagat Narain^ LL. R.^ 

22 All., 163. 


Bank, I.L.R., 8 AIL, 23; Jagriip Rai v. 
Badhey Stngh, I. L. R., 13 All., 288; die- 
aentiug from Baijnath v. Luchvian, I. L. R., 
7 All., 888 ; Sarat Chundra^, Sheik Mcher,4. 
C.L.R., 490. 

(1) Shankar v. Ravi Das (1900), P. L. R. 
13i ; distinguishing Lehna v. Gunpat (1890), 
P.R., No. 115. 

(2) Shabi Ravi v. Shib Lai, I.L.R. , 7 All., 
378 ; The Himalaya Bank v. The Simla Bank, 
I.L.R., 8 All., 23; Kanhaya Lai y. Bansi- 
dhar, (1884), A. W N., 133 ; Shabi Ram v. 
Bat5 LaMIS85). A. W. N., 63; Raghubans 
V, Oanga (1886), A. W. N., 133 ; Madav v. 
Subbarayalu, I.L.R., 6 Mad*, 88 ; Jettealhai 
V. Qirdhar, I.L.R.. 20 Bom-, 158 (162). 

(3) Jagrup Rai v. Badhey Singh, I. L. R., 
13 All. 268. 

(4) JParshadi v. Kheshal, (1862), A.W.N., 
15 ; Karm v. Kriahnai 5 B.H.G.B,, 147. 
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cbarga od the property placed in his custody or by borrowing subject to the 
existing charges. In the former case all prior inoumbrances will be necessarily 
postponed to tbe later charge which will have priority over them. But while 
the court has the power of conferring such priority, it can only exercise it 
whenever it finds it necessary for the preservation of the estate. (0 

777. A registered document which has been given, accepted and regis- 

Fraadulent deed. fraud of a third party, and in collusion with thG 

grantor, W confers no priority. Of course, registration was 
never intended to give to a merely fictitious transaction any effect which it 
would not otherwise possess. W Fraud is hydra-headed and is not suscep- 
tible of a simple definition, but fraudulent documents all appear to bear a 
family resemblance to one another, and they are either executed without con- 
sideration, or are made with the object of overreaching someone interested 
in the property. The subject will be found discussed in the sequel. (^) 

778. Neither section 48 nor section 50 of the Eegistration Act operates 

to give a registered bond relating to moveable property, 
^ moveabks priority over a prior unregistered bond, relating to the sanae 

property. (6) But money paid as owelty on a partition 
decree between co-sharers is entitled to priority over a mortgage on a portion of 
the property. 

49 . Where immoveable property is transferred for con- 
Trantferee’i right sideration, and such property or any part thereof 
^ under policy. is at the date of the transfer insured against loss 
or damage by fire, the transferee, in case of such loss or damage, 
may, in the absence of a contract to the contrary, require any 
money which the transferrer actually receives under the policy, or 
so much thereof as may be necessary, to be applied in reinstating 
the property. 

779. Analogous Law. — This section is in harmony with the dissentient 
judgment of James, L. J., in a case decided on the 8th April, 1881, but as the 
section was settled in the Bill of 1879, it has not been inspired, as might be 
supposed, by that decision. In that case the facts were as follows : A vendor 
contracted with a purchaser for the salo of a house which had been insured 
by the vendor against fire. The contract contained no reference to the 
insurance. After the date of the contract but before the time fixed for comple- 
tion the house was damaged by fire, and the vender received a sum of 
money from the Insurance Office. Confirming the decision of Jessel, 


(1) Karr on Receivers (5th Ed)., 213, 

Greenwood v. Algeciras Railway Co. [1894] 
2 Ch 206 ; Qirdharilal v. Paresh Nath 4 C. 
L.R., 496. ^ 

(2) Waman v. Dhandiha, I. L. R , 4 Bom,, 
122 (161), F.B. ; Agarchand v. Rahhma^ 
I.L. R., 16 Bom., 678; Joshua v. Alliance 
Bank of Simlat I.L.R., 22 Oal., 186. 

(3) Narasanna v. Oavappa, 3 M. H. 0. R. 
270 ; Sreenath v. Ramcomul, 10 M. I. A. 
220; Netro Qopal'r, Dwarkanath, 1 W. R. 
314 ; Shristeedhur v. Kala Chand, 3 W. R. 
216 ; Bam Chand v. Madhoo Soodtm, 7 W. R 


119; Rhikdaree v. Kanhaya Lalh 14 W. R., 
24 ; Dookhai v. Shaik Nassir^ 20 W. R., 1(X) ; 
Mnusoor Aliy. Woomed Ali, 22 W. R., 12; 
Ramcoomul v. Chundee, 1 N. W. P. H, 0. R. 
287. 

(4) Bam Chand v. Madhoo Soodun, 7 W. 
R., 119 ; Sreenath v. Dwarknath, 14 W. R., 
318. 

(6) Ss. 63 & 78. post. 

(6) Jawu V. Narayan (1874), 0. P. Sol. Oas.i 
III, 7. 

(7) Sahehzada v. Hills. I. L. R. 36 Gal. 
388. 
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M. B., Brett and Cotton, L. JJ., held that the purchaser, who had complet- 
ed his contract, was not entitled as against the vendor to the benefit of 
the insurance. But James, L. J., who dissented from the judgment of the 
majority of the court, observed: "According to my view of the case the 
plaintiff’s contention is founded not only on what I may call the natural equity 
which commends itself to the general sense of the lay world not instructed in 
legal principles, but also on artificial equity as it is understood and adminis- 
tered in our system of jurisprudence. I am of opinion that the relation bet- 
ween the parties was truly and strictly that of trustee and cestui que~trust” 
Here " while the legal estate was in the vendor, the beneficial or equitable in- 
terest was wholly in the purchaser. That being the relation between the 
parties, I hold it to be an universal rule of equity that any right which is vest- 
ed in a trustee — any benefit which accrues to a trustee from whatever source or 
under whatever circumstances, by reason of his legal ownership of the property 

-that right and that benefit he takes as trustee for the beneficial owner. ’’U) 

The rights and liabilities of mortgagees as regards insurance-money are 
specially defined in the sequel. (2) 

780. This section then states a rule in contravention of the decided cases 

in England, where the contract for fire-insurance is held 
EnglUh Jaw^distin- ^ contract for mere personal indemnity. W Applying the 

same principle, it is further settled in England that where a 
vendor receives his purchase-money without any abatement on account of 
damage by fire pending completion, the insurance company is entitled to recover 
from the vendor out of the purchase- money a sum equal to the insurance-money 
upon the principle of subrogation. W But in the English conveyancing it is 
u.sual to insert a clause providing for reinstatement in case of destruction, and 
such a condition is then, of course, enforced. W 
• 

781 . Principle. —The principle of this section has been clearly expound- 
ed by James, L. J., in a case before cited (§779) and in which ho observed: “ I 
agree that it is not accurate to call the relation between the vendor and purchaser 
of an estate under a contract while the contract is in fieri the relation of trustee 
and cestui que trust. But that is because it is uncertain whether the contract 
will or will not be performed, and tbe character in which the parties stand to 
one another remains in suspense as long as the contract is in fieri. But when 
the contract is performed by actual conveyance or performed in everything but 
the mere formal act of sealing the engrossed deeds, then that completion relates 
back to the contract, and it is thereby ascertained that the relation was through- 
out that of trustee and cestui que trust. That is to say, it is ascertained that 
while the legal estate was in the vendor, the beneficial or equitable interest was 
wholly in the purchaser. "(7) In this view the moment the contract is made 
the transferrer is under obligation to see that all rights which he has, whether 
under a policy of insurance or otherwise as owner of the property, enure for 
the benefit of the purchaser. He is then not only under the obligation to pay 
over to the purchaser what he receives, but under the further obligation to see 
that the insurer holds to his contract and makes the requisite indemnity. 

(1) Rayner v. Preston^ 18 Oh. D., 1 (12). Corporation, 3 Q. B. D., 173. 

(2) Ss. 72 & IQ, post, (4) Darrell v. Tihilts, 6 Q.B.D., 560. 

(3) The North of England^ Co. v. The (5) Castellainv, Preston, 11 Q.B.D., 380. 

Archangel, (&c„ Co., L. R., 10 Q. B., 249; (6) Dart’s V &. P. (6th Ed.), pp. 196, 197, 

following Pawles Y, Innes, 11 M. &W., 10; 913; Garden v. Ingram, 2Q L.J., Oh., 478; 

Poole V. Adams, 12 W. B. (Eng.), 683 ; Lees v. Whiteley, L. R., 2 Eq., 143. 

Colingridge v. Royal Exchange Assurant (7) Rayner v. Preston, Oh. D., 1 (13). 




782. Meaning of Words. — ''Money actmlly received:'* is in accordance 

wifch the judgment of James, LJ., in the English case above cited. The (§ 779) 
transferrer is liable for the money actually received by him. If the vendor 
refunds this money to the insurer, he has no less liable being trustee of the amount 
only from the date of its receipt. If the insurer, therefore, makes any claim for 
refund, he will have to make out as good a case as if he had made his Maina 
against the transferee. ^ 

783. Transferee’s Bight under Policy.— The rule here enunciated 
is evidently applicable to a stage before the actual transfer of property. After 
its transfer the purchaser is liable to bear the loss arising from destruction or 
deterioration of the property not caused by the seller. (^) In England, the 
purchaser becomes in equity owner of the property, as from and by mere force 
of the contract, but in India this doctrine of the court of chancery having been 
expressly departed from,<‘-^) a novel question may, it is conceivable, present 
itself for solution, which the present section by no means attempts adequately 
to answer. For while it is clear that the transferrer may be compelled to apply 
the insurance-money which he actually receives under the policy in reinstating 
the property, what if he declines to receive it from the insurer? Having 
once completed the sale of the property and received the purchase- money the 
vendor may well decline to enforce payment of the insurance money, and the 
insurer may equally decline to make payment ; for the contract being one of 
indemnity the insurer is not bound to pay when tbe assured has already 
recovered full value of the property.^^) Of course, if the vendor’s right under 
the policy has been assigned over to the purchaser, there is then no difficulty. 
But if, suppose, no such assignment has been made, the solution of the problem 
is only possible in accordance with the view expressed by James, li. J., in the 
case already cited, in which he describes the position of the vendor and pur- 
chaser as that of trustee and cestui que trust as long as the contract is in fieri, 
and therefore. “ any benefit which accrues to a trustee from whatever source 
or under whatever circumstances, by reason of his legal ownership of the 
property, that right and that benefit he takes as trustee for the beneficial owner.v > 
In this view, the vendor is both bound to recover the amount due under 
the policy and to pay it over to the purchaser, or as is enacted in the section, to 
apply it towards reinstating the property. The balance if any left, may have 
to be repaid to the insurer. On the other hand, the purchaser may cornel the 
insurer to pay and the vendor to receive tbe money, if necessary. But it 
after actual conveyance and during the currency of the policy a ™ 
occurred, it is clear that the vendor would then have no right as against the 
insurance-office, and tbe purchaser too would have no right of action, because 
one of the conditions of the policy excludes it. and. independently of that con- 
dition, the policy would, or might probably be, held not to run with the land 
in the hands of the subsequent owner, and in that case there would not e 
that which is the foundation of tbe right— legal ownership and right in one 
person and equitable ownership in another. In such a case, of course, there 18 
no occasion for the rule, but if there is a policy, it may bo by accident, there is 
then such a right. Similarly, where there is a creditor, a debtor and a surety, 
and the surety finds out that by something to which ho was not privy and o£ 
which he had never heard, somebody else had become surety, or the creditor 


(1) S. 56 (6) fC),post. 

(3) S. 54, post. 

(8) Castellainv, Preston, 11 Q.B.D., 380 ; 
West of England dc,, Co., v. Isaacs, (1896), 3 


Q.B., 877. (388), O.A., [18971 . 1 Q. B„ 226. 
(4) Rayner v. Preston, 18 Ch. D., 1 (18. 

14 ). 
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had obtained seourity, the surety has a right to obtain contribution from such 
surety I or to obtain such security as the case may be, and the creditor releasing 
such property or parting with such security would probably find himself in 
considerable peril.O) 

§ 784. It would appear that the right of the transferee would remain the 
same even if the transferrer has received the money, not strictly due under the 
policy, *but as an act of commercial liberality ; as where the damage being due not 
to fire but to the explosion of gunpowder caused by a fire in the neighbourhood, 
the insurer treated the damage from explosion as a damage by fire within the 
policy.W It should be added, however, that the language of the section does not 
suggest the theory of trusts, and hardly makes provision for the difficulties which 
its loose wording may engender. At the same time the views above expressed 
are thoroughly consonant with equity and make the rule more intelligible. 

50 . No person shall be chargeable with any rents or profits 
of any immoveable property, which he has in 
paid"%i'®“oider good faith paid or delivered to any person of 
under defective whom he in good faith held such property, not- 
withstanding it may afterwards appear that the 
person to whom such payment or delivery was made had no right 
to receive such rents or profits. 

Illustration. 

A lets a field to B at a rent of Rs. 50, and then transfers the field to C. B having no 
notice of the transfer, in good faith pays the rent to A, B is not chargeable with the rent 
so paid. 

786. ^Tinl ngmiH Law. — This section is almost word for word the same 
as section 1 of Mesne- Profits and Improvement Actl3) applicable only to cases 
under Euglish law,(^l and which has been repealed by this Act. (51 The next 
section is similarly reproduced from section 2 of the same Act. A similar principle 
is expressed in section 109, paragraph 2, and section 130, proviso, of this Act, 
and in section 148 of the N. W. P. Rent Act. (6) The section is drawn up in 
conformity with the Statute of AnneC^) which similarily protects tenants in 
England. Sections 9 and 10 of this statute run thus : 

9. From and after the first day of Trinity Term (1705) all gr-ints or conveyances there- 
after to be made, by fine or otherwise, of any manors or reals, or of the reversion or remainder 
of any messuages or lands, shall good and effectual to all intents and purposes withou 
any attornment of the tenants or such manors or of the land out of which such rent shall 
be issuing, or of the particular tenants upon whose particular estates any such reversions or 
remainders shall and may be expectant or depending as if their attornment had been had and 
made. 

10. Provided, nevertheless, that no such tenant shall be prejudiced or damaged 
by payment of any rent, to any such grantor or oonusor, or by breach of any condition 
for non-payment of rant, before notice shall be given to him of such grant by the oonusee 
for grantee. 

The section, however, refers both to rents and profits and, is thus more 
general in its operation than the above statute. 

(1) Of. Bayner v, Preston^ 18 Oh. D., 1 (4) S. 3, Act XI of 1866. 

{13 14) (5) Bee Schedule. 

(2) TaunUm v. Royal Insurance Co., 2 H. (6) Bee as to the scope of this section. 

& M., 136 ; cited per James, L. J., in Bayner sher Khan v. Zabur Husain, 7 A. W. N.94. 
V. Preston, 18 Ob. D.. 1 (16). (7) 4 Anne, 0. 16, S. 10. 

(8) AotXIofl865. 
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78e. Principle • — The rule here enacted depends upon a rule of general 
jurisprudence,, that i( a person enters into a contract, and without notice of any 
assignment, fulfils it to the person with whom he made that contract, he is 
discharged, from his obligation. Here the same rule has been enacted, and express 
provision made for the protection of the tenant, who hona fide pays rent to his 
landlord, having no notice of the transfer, or of some flaw in his title.f^) It even 
extends to oases where there has been no assignment by the lessor during the ten- 
ancy and the rent is paid to a person who is the ostensible ox de facto landlord.(3) 
A tenant is not bound to canvas his landlord’s title more than is necessary for his 
purpose. Indeed, any attempt to probe into secret flaws in his landlord’s title 
would in most cases have the efleot of quickly determining his own tenancy. He 
is, therefore, protected from being again made liable for rent if already paid by 
him to his ostensible landlord. But it does not give to the payee the right to 
retain money so paid, or debar the person entitled to the money from recovering 
it from him. (3) 

787. Hents and Profits paid in Good Faith.. — The rule here enacted 
has a wider application than its English prototype which is limited to oases 
arising only as between landlord and tenant, whereas the principle here en- 
unicated may equally well apply to co-sharers and, indeed, to any case in which 
profits may become realizable. The rule, again, is not only limited to oases 
arising on transfer, for the section is more general in its wording, and en- 
unciates what may be regarded as a general equitable maxim, relating to the 
enjoyment of property. For convenience sake, however, the question may be 
looked at from the different aspects in which it may present itself, namely (i) in 
cases between landlord and tenant, protecting the latter from having to pay his 
rent twice over; (ii) in cases arising on a transfer of property; (iii) its applica- 
tion to realisation of profits by a person in possession. 

788. As regards the first head it is sufficient to say that while the tenant 

is protected against having to pay his rent twice over if 
to rent grantor, it is also clear 

that if he has paid rent before it fell due, it could not be 
in fulfilment of the obligation imposed by the covenant to pay rent, but is 
looked upon in the shape of an advance made to the landlord, with an agree- 
ment that on the day when the rent becomes due such advance shall be treated 
as a fulfilment of the obligation to pay rent. If, therefore, before that day, the 
landlord assigned the revision the receipt of the rent could not be treated as a 
discharge by the landlord, because by assigning the reversion before the rent 
fell due, he had parted with the power of giving such a dischargo.(^) Under 
this section, as also under the English law, payment of rent before it fell due, 
would not discharge the tenant from further liability.® In such a case it may 
be said that, if the tenant had waited he might have learnt of the transfer. 
Such payment, moreover, is to be looked upon as an advance made to the land- 
lord. This section, it will bo noted, would equally apply to cases whore there 
has been no transfer, in which case it would protect the tenant from liability on 
account of his landlord’s defective title. Indeed, any other view might inflict 
an obvious injustice on the purchaser who bought the reversion on the faith 

(1) Alimudeen v. Eiralal, I.L.B., 23 Cal., 132 ; Govind Rao v, Oopal Rao^ 14 0, P. L. 

87 (101), P. B. R., 66. 

(2) Kaveriamma v. Lingappa. 10 Bom. (4) De Nicholls v. Saunders, L.R,, 5 O.P. 

L.R. 1190. 689; Cook v. Guerra, L. B., 7 O.P.. 182. 

(3) De Nicholls v. Saunders, L.R., 5 0. P., (6) De Nicholls v. Saunders, L. R., 6 O.P* 

589 (694) ; Cook v. Guerra, L. R., 7 C- P., 689 (693). 
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that the rent was becoming due, but who would be defeated by aHransaotion 
between the landlord and tenant of which be had no notice.(^) So it was settled 
in an old case that in an English mortgage, although the mortgagor conveys his 
estate to the mortgagee, and himself becomes a tenant at will of the mortgagee, 
still he is entitled to recover rents from the tenants settled before the mortgage(^> 
unless the mortgagee has given notice of his intention to take possession or to re* 
ceive therents and profits, in which case the mortgagee then places himseH to every 
intent in the same situation towards the tenants as the mortgagor previously 
occupied, But if the mortgagee permits the mortgagor to remain in posses- 
sion he is presumpiione juris entitled to realize rents as an incident to his rever- 
sion, even by distress, if necessary. (^) But while the mortgagor has a right in 
respect of a tenant who has entered before the mortgagee, the same rules do 
not by any means apply to tenants admitted after the mortgage. At common 
law such a tenant could have been ejected by the mortgagee without notice to 
quit, unless he entered with bis privity. (^) On the other hand, he could not 
by a mere receipt of rent or notice substitute himself for the mortgagor as land- 
lord, without the consent of the tenant, (^) and even in such a case a new 
tenancy would be deemed to have been created, the terms of which would have 
to be proved by evidence. ^7) But unless he is evicted by the mortgagee or has 
had notice of the mortgagee’s claim a tenant is protected for payments made to 
the mortgagor. (9) After notice he is equally protected if he pays his rent to the 
mortgagee. (9) Indeed, the payment of rent to the landlord after notice of the 
transfer of his interest in favour of another is not a bona fide payment entitled 
to protection. (^0) The mortgagee is bound by the rule of estoppel and he cannot 
treat a tenant as being a trespasser if be lias once recognized him as in lawful 
possession. Eeceiptof rent has been held to be sufficient to estop a mort- 
gagee.^12) The common law rule has been, however, modified by the Convey- 
ancing Act which confer on the mortgagor in possession certain limited powers 

of leasing. (13), 

789. As regards the second class it is scarcely necessary to add that the 
^ tenant is only protected for payments made in good faith, 
pro^wty ** ° colludes with his grantor or pays with notice of the 

^ right of a third party, he does so at his own peril. Other- 

wise no man can be blamed for fulfilling his obligation to one who, at the time 


(1) Moss V. Gallimorr, 1 Doug., 279, The 
law has beeu altered in conformity with the 
text by the Judicature Act. (36 & 37 Viet. 
C. 66, S. 25, Sub-S. 5). 

(2) Kaveriamma v. TAngafiia^ 10 Bom. L. 
R. 1190. 

(3) Rawson v. Eicke, 7 A, & E,, 451 ; 
Burrov)es v. Oradin, ID. & L., 213. 

(4) Trent v. Bunt, 9 Exch., 14, in which 
it was held that the distress could be levied 
in the mortgagee’s name as his bailifi). 
Snell V. Finch, 13 C.B. (N.8.), 651 ; Reece v. 
Strousberg, 64 L.T., 133. 

(5) Keech v. Hall, 1 Doug., 21 ; 1 S.L.G. 
(lOth Ed.), 494 ; Thunder v. Belcher, 3 East. 
449;Gfi^5«v. Cruickshank, L.R., 8 C.P., 
454 ; Lows v. Telford, 1 App. Gas., 414. 

(6) Partington V, Woodcock, 6 A. & E., 690 ; 
Brown v. Storey, 1 Soott. N.R., 91 ; Tower, 
son V. Jackson [1891], 2 Q.B., 484. 

(7) Oakley v. Monck, 1 Ex.D., 169. 

(8) Johnson v. Jones, 9 A. & E., 809 ; Un- 


derhay V. Read, 20 Q.B.D., 209 ; Wheeley v. 
Branscombe, 6 Q.B., 373. 

(9) Waddilobe Bainett, 2 B.N.G,, 538; 
Wilton V, Dunn, 17 Q.B., 294. 

(10) Nobin Chandra v. Surendra Nath, 7 
C.W.N.,463 (466). 

(11) Brick V. Wright, 1 T.R.. 378. (A 
man cannot be treated at once both as a 
tenant and a trespasser). 

(12) Doe V. Hales, 7 Bing., 322 ; Doe v. 
Lewis ; 13 M. & W., 241 ; Doe v. Goodier, 10 
Q.B., 967 

(13) S. 18. 44 & 45 Viet., G. 41. These 
powers will be found set out under S. 65 

post. 

(14) Moss V. Gallimore, 1 Doug., 279; 

(282) ; Pope v. Biggs, 9 B. & G., 246 (262) ; 
Cook V. Guerra, L.R., 7 G.P., 132 ; Collector 
V. Hursoondery (1864) W.R., Act. X 6 

following Thakoordass v. Petomber (1869) ^ 
8.D.A. 822. 
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i(i is fulfilled I was the person apparently entitled to it. So a paymtot to a 
creditor who has assigned the debt without notioe to the debtor is similarly 
protected. So again, the payment of rent made to the successor of a zemindar as 
his Liambardar is protected, even though the payment may be shown not to have, 
been made to him in his capacity as such.(i) In an English case, it was held 
that where the tenant pays rent to the mortgagee under the threat of eviction, ho 
could se|^ off such payment in answer to the claim for the rent by the lessor. 

In such a suit the tenant and the party receiving rent from him can both be 
impleaded ; and if it is proved that the latter had no right to receive the rent, 
a decree would be given against him, the tenant being discharged. ^3) 

790. Lastly, the doctrine promulgated in the section should be equally 
- applicable to profits re^^lized by a person in possession, (^) as 
( ) esne-pro b. distinguished from the real owner, protecting payments 
made to a benamidar^ or other ostensible owner. So a tenant may, in a suit 
for mesne-profits plead that ho had made payments to the henamidar, or any 
other person who had the ostensible right to realize them. In such a case 
the real owner will have no remedy except against the person to whom 
payments had been made. In such cases, the rule, of course,{applies independ- 
ently of any assignment made by the lessor during the tenancy. A took 
possession of a certain property as an usufructuary mortgagee, and he then 
created a lease in favour of P, for a period of twelve years : A then died and 
his interest as mortgagee survived to his brother B, who also died ; and there- 
upon id’s widow G took possession of the property and managed the same, 
getting her name recorded in the revenue papers. The person really entitled to 
the property was B’s sister D, and who thereupon sued the tenant P, for rent 
who pleaded its payment to C, it was held that having regard to the equitable 
rule here enunciated P had a good defence, 

51. When the transferee of immoveable property make any 
improvement on the property, believing in good 
improYeraentB faith that he is absolutely entitled thereto, and 
hotderB^ under’ de- he is subso(}uently evicted therefrom by any 
fectivo titles. person having a better title, the transferee has a 

right to require the person causing the eviction 
either to have the value of the improvement estimated and paid 
or secured to the transferee, or to sell his interest in the property 
to the transferee at the then market value thereof irrespective of 
the value of such improvement. 

The amount to be paid or secured in respect of such improve- 
ment shall be the estimated value thereof at the time of the 
eviction. 


(1) Chatri v. Bahadur, 8 A.W.N., 45. 

(9) Underhay v. Read, 20 Q.B.D., 209; 
following t/o/inson V. Jones, 9 A.&E., 809; 
Boodle V. Campbell, 7 M.&G., 386; Hickman 
V. Maehin, 4 H. & N. 716. 

(8) Madan Mohun v. Holloiuay, I.L.R., 
12 Oal.. 556. 

(4) Litchfield v. Ready, 5 Exch., 919 
G. TP— 62 


(mortgagee could not sue for mesne-profits) i 
Barnett v. Guilford, 11 Exch., 19 (doctrine 
applied to the heir); Anderson v. Rutcliffe, 
2H L.J.Q.B., 321; J.C.. 29 L.J,Q.B.. 128 
(applied to assignee). 

(5) Kaveriamma v. Lingappa, 10 Bom. L* 
R., 1190. 
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When, under the circumstances aforesaid, the transferee 
has planted or sown on the property crops which are growing 
when he is evicted therefrom, he is entitled to such crops and to 
free ingress and egress to gather and carry them. 


791. Analogous Law. — This sooMod is substantially the same as 
section 2 of Mesne- Profits and Improvement Act referred to in the (femmen- 
tary on the last section (§ 785) and which runs thus : — 


If any person shall erect any buhdinf; or make an improvement upon any lands 
held by him bona fide in the belief that he had an estate in fee simple, 
or other absolute estate, and such person, his heirs or assigns, or his or 
their under-tenants, l^e evicted from such lauds by any person having 
a better title, the person who ereoted the building or made the impro- 
vement, his heirs or assigns, shall be entitled either to have the value 
of the building or improvement so ereoted or made during suoh holding and in such belief, 
estimated and paid or secured to him or them, or at the option of the person causing the 
eviction, to purchase the interests of suoh person in the lands at the value thereof, irrespective 
of the value of such building or improvement : Provided that the 
amount to be paid or secured in respect of suoh building or impro- 
vement shall be the estimated value of the same at the time of 

suoh eviction.” 


Value of infiirovo- 
mcnts made by homi 
^fide holders under de- 
fective titles secured 
to them. 


Value how to be onU- 
mated. 


Similar provisions are to be found in the English Improvement Land Act, 
1864; (2) and the Settled Land Act, 1882. (31 

The section deals only with absolute transfers. Provision for improvements 
made by mortgagees and lessees has been made elsewhere. (4) 

792. This section declares only what has been the pre-existing law on the 
subject 1^) and embodying as it does a rule of equity it is apolioable alike to 
both Hindus and Mahomedans. (3) 'phe Civil law carried its doctrine in oases 
of this sort much further, and allowed the purchaser or other person making 
improvements innocently and under the belief that he was the true owner, com- 
pensation for the benefit actually conferred upon the property, And Domat 
lays down as a general doctrine that those who have spent money on improve- 
ments of all estate, have, by the Civil law, a privilege upon those improvements, 
as upon a purchase with their own money. W 


(1) Act XI of 1855, extended by Act XV of 
1874, S. 3, to the whole of British India, 
except the Scheduled Districts. 

(a) 27 & 28 Viet., 0. 114. 

(3) 45 & 46 Vict., 0. 38, amended by 50 <& 
51 Vict., G. 30. See also the Board of 
Agriculture Act, 1889 (52 & 53 Vict., G. 30), 
S. 2. Tenants Compensation Act (53 & 54 
Vic., G. 57 ; amends the law with respect to 
compensation due to tenants on land under 
mortgage. Agricultural Holdings Act, 1900 
(63 & 64 Vict., G. 50), amends the law 
relating to agricultural holdings. A tenant 
may claim compensation under an agree- 
ment outside the Act : In re Pearson <& 
L'Auson [1899] 2 Q. B-, 618: Newley v. 
Eckersley [1899]. I Q. B., 466. Tenants 
from year to year are similarly protected ; 
King v. Eversfield [1897]. 2 Q. B., 476 
Notice of claim must be given at least two 


months before the determination of the ten- 
ancy ; Morley v. Carter [1898], 1 Q.B. 8. 

(4) S. 63 (for mortgagees) ; S. 103 (m), 
(p), (<?) (for lessees). 

(5) In re Thakoor Chunder Paramanick, 
B.L. R., (Sup. vol.), 695 F.B. ; Furzund Ali 
v. Ava AH, 3 G. L. B., 194 ; Muhammad v. 
Maru, 1 1.G. 821 (^2?)\Ramalingav,Samiappa, 
I.L.R., 13 Mad., 16 (lQ)\Mahadu v, Abdulla, 
(1892), B.P.J., 135. 

(6) See S. 2 (d), ante ; Durgozi v. Fakeer 
Sahib, I.L.R., 30 Mad., 197. 

(7) Dig. Bk., 60, tit, 17. I, 206. “ Jure 
nature mqum est^ remhiem cum alteries detri- 
mento et injuria fieri locupletiorem'' A cre- 
ditor was allowed lien for meliorations (Dig. 
Bk., 121. tit. 1, 1. 26; 1, Domat. Bk., 8, tit. 
1, 5, arts. 6-7). 

(8) 1 Domat. Bk., 3, tit. 1. § 6. art. 7. 
Story Eq. Juris. (2nd Eng. Ed.), § 1239. 
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793. The rule here enaoted is much wider fchan that deduoihle from the 

Entfllih law dii- cases according to which it is necessary that the real 

tingolshed. owner must have had knowledge not only of the expenditure 

incurred, U) hut also of his own rights in the property. W 
But this is by no means necessary under the section which only requires that 
the person making improvements must have acted in the bona fide belief that 
be was abfiolutely entitled to the property — a thing which is the only common 
element in the two rules. Provision for compensation for improvements under 
varying and various conditions is also made in the several Indian Acts which 
provide for compensation to tenants and persons occupying land. So in 
England a claim to compensation for improvements may be made by tenants 
of agricultural and pastoral holdings. 

794. Principle. — This section is founded upon the principle that he who 
will have equity must do equity. As observed by Snell : '^A constructive trust 
may also arise where a person, who is only part owner, acting bona fide, perma- 
nently benefits an estate by repairs or improvements ; for a lien or trust may 
arise in his favour in respect of the sum he has expended in such repairs or im- 
provements. (^) Thus, it was intimated in a leading oase(^) that although a person 
expending money by mistake upon the property of another has no equity against 
the owner, who is ignorant of and did not encourage him in his expenditure, 
yet if it were necessary for the true owner to proceed in equity, he would only be 
entitled to its assistance according to the ordinary rule, by doing equity and making 
compensation for the expenditure, so far, of course, and only so far, as expenditure 
was necessary and has proved permanently beneficial. But a person will have no 
equity who lays out money on the property of another with full knowledge of the 
state of the title;® or who lays out money unnecessarily or improperly.” (9) So 
also it was remarked by Lord Cran worth, L.C., that “to raise such an equity, two 
things are required: first, that the person expending the money supposes himself 
to be building on his own land ; and, secondly, that the real owner, at the time 
of the expenditure, knows that the land belongs to him and not to the person 
expending the money in the belief that he is the owner. For, if a stranger builds 
on my land knowing it to be mine, there is no principle of equity which would 
prevent my claiming the land with the benefit of all the expenditure made on it. 
There would be nothing in my conduct, active or passive, making it inequitable 
in me, to assert my legal rights. It follows as a corollary from these rules, or, 
perhaps, it would be more accurate to say it forms a part of them, that if my ten- 
ant builds on land which he holds under me, he does not thereby, in the absence 
of special circumstances, acquire any right to prevent me from taking posses- 
sion of the land and buildings when the tenancy has determined. He knew 
the extent of his interest, and it was his folly to expend money upon a title 
which ho knew would or might soon come to an end. Under this section, 


(1) Ramsden v. Dyson, L. R., 1 H. L., 
141. 

(2) Willmott V. Barber, 13 Oh. D., 96 O. 
A., 17 Oh. D., 772. 

(3) 8. 69 (1), Punjab Tenancy Act (XVI 
of 1887), The Oentral Provinoes Tenancy 
Act (XI of 1898), Bengal Tenancy Act fVllI of 
1885), Malabar Compensation for Tenants 
Improvements Act (Mad. Act I of 1900). 

(4) Agricultural Holdings Act. 1883 (46 
As 47 Viet., 0. 61), repeating earlier Acts of 
1875. A similar Act has been enaoted for 
Scotland (46 & 47 Viot., C. 62). 


(5) Lake v. Gibson^ 1 Eq,. Ca., Ab., 290. 
(G) Neeson v. Clarkson, 4 Hare, 97. 

(7) Nicholson v. Hooper, 4 My. & Or., 
186. 

(8) Rennie v. Young, 2 DeG. & J. & O. 
136 ; Ramsden v. Dyson, L.R., 1 H.L., 129; 
Ptice V. Neault, 12 App. Oas., 110. 

(9) Snell’s Equity, pp. 148, 149 ; Story’s 
Eq. .Juris. (2nd Eng. Ed.), §. 388. 

Uo) Ramsden v. Dyson, L.R. 1 H.L., 129 
(141) ; following in Kunhammad v. Naraya^ 
men, I.L.B., 12 Mad., 330. 



492 


traI>sfer op property. 


[ 8 . 51 . 

however, it is not necessary that the real owner should know that the land 
improved upon belongs to him — as required by the English law. It is sufficient 
that the transferee at the time believed in his absolute title, and this has been 
the law in India from before the passing of this Act.(^) 

796. It is not necessary that a claim to compensation should arise only 
• under the section, for it may be made under any of the 

Scope of the rule. following circumstances 

(1) When improvements are made by a person believing himselt to be absolutely entitled 
to the property, in which case the question has nothing to do with the conduct of the real 
owner : 

(*2) But if the owner has encouraged or acquiesced in the improvements, then he would 
be debarred from ejecting the other, (2) 

(3) When improvements are made by a co-owner on joint land without the permission of 
his co-owners, and even in spite of their protest, in which case the other co-sharer oani 
obtain relief without proof of material injury. (3) 

(4) Where improvements are made by holders of limited interest, in which case- 
compensation is only admissible when the improvements can be traced to encouragement by 
the owner. Such claim may be made by the tenant against the landlord (4) or by a mort- 
gagee against the mortgagor. (5) 

15) Whore improvements are made by a person without any status^ but who was 
encouraged by the owner to make them, in which case they are only paid for if the owner is 
equitably estopped under circumstances not dealt with in the Act. Under this head there may 
occur caFcs in which though no pecuniary compensation is allowed, still the person is permitted 
to remove his improvements. (G) 

(6) Where improvements are made and by a pure trespasser without the consent of or 
encourangement by the owner, in which case compensation is ordinarily never allowed. (7) 

This section deals only with case (i), while case (iii) has been dealt with else- 
where ; the other three cases are nowhere specifically provided for, though 
reference to them would be necessary to obtain a comprehensive grasp of the 
rule here enunciated. 

796. Though this section does not apply to purchasers at a court-sale ; 

Auction purchaser ^ based on broad equity it has been held to apply 

even to them, so that where a stranger to the suit pur- 
chases property sold in execution of a decree, which sale is for some defect or 
irregularity afterwards set aside, the purchaser is entitled not only to the 
recovery of his purchase-money but also to bo reimbursed the expense incurred 
by him in its maintenance and improvements, (®) In such case the question of 
good faith hardly arises. The case would, however, be different where the 
purchaser was also a party to the suit. 

797. Meaning ol Words.— The term “ Transferee ” does not include 
a person having only the benefit of an obligation — as under a contract to 

(1) See In re Thakoor Chunder, B L.R., Fazilatunnessa v. Ejarz Ha.s.san, I.L R. , 30 
Sup. Vol., 596, F.B.; Co/Zier V. ZJrtron, 2 N. Cal., 901; Ananda Chandra v. Parbati 
L.R., 34. Nath, 4 C.L.J.. 198. 

Ramisden v. Dyson L.R. 1 E. & I. (4) S. 108 (tn), (p), (q) posZ ; Beni Ram v. 
App. 1'29 (168). Kundan Lai, I. L. B., 21 All., 496, P. C ; 

{S) Oirdhari V. Vilayat JZi(l886) A.W. Raja of Venkatagiri \ . Mukku, 7 I.C. 202 

N. , 217 : Wahid AH Y. Ghansham (1887) A. (208) 

W.N., 116; Paras Ram v. Sherjtt, I.L.R., 9 (6) 8. 63, post. 

All., 661 {66^) \ Bish 2 oambhar Lalv. Raja (6) This is dealt with by the local Acts 

Bam, 3 B.L.R. lA.C.), 67; Massim v. Pan- before cited, cf. §§ 74-80, ante, 

joo, 21W.R., 373; Nocury Lall Bindabun, (7) Uda Begamv, Imamuddin, I.L.R.i 1 
I.L.R., 8 Cal., 708 ; Joy Chunder v. Bipproot All., 82 ; Dhurnta Das v. Amulya, I. L. R. 

I.L.R., 14 Gal., 236 ; Aaarjan v. Ashak, 4 33 Cal., 1119 (1128, 1129) (case of a son 

O. W.N., 788 ; Madan Mohtm v. Rajab AH, building on his father’s land). 

I.L.R., 28 Cal., 223 ; Shoshi Bhusan v. (8) Mathunsa v. Apsa Bin, 21 M.LJ. 969; 
Ganesh Chunder, l.L.R,, 29 Cal,, 500 ; 12 l.G. 444. 
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purohase. Believing in good faith that he is absolutely entitled,*' If there are 
<)iroumstanoeB whioh tend to shew that the transferee must have known that be 
was fraudulently in possession of property, he is entitled to no benefit under this 
section ; otherwise good faith is consistent with negligence in investigating 
the title. Good faith is, ordinarily, an honest belief in one’s right, but it 
implies that if there was anything to put the man on inquiry, such inquiry was 
not consciously avoided. But there must have been something to inquire 
about. (^) Absolutely" negatives protection to a tenant, or mortgagee in pos- 
session making improvements. The transferee must be under the belief of his 
being the absolute owner of the property, otherwise he cannot claim compensa- 
tion for his improvements. He must not be a trespasser or a qualified holder. (^) 
“ Good faith ” may be inferred from circumstances. (5) Improvement ” is not 
defined in this Act. It may be taken perhaps in the same sense as in the 
Bengal Tenancy Act where it is thus defined : — 

76. ** For the purposes of this Act, the term improvement,” used with reference to a 

raiyat’s holding shall mean any work whioh adds to the value of the 
rneni^^^ holding which is suitable to the holding, and consistent with the 

^ ' purpose for which it was let and which, if not executed on the holding, 

is either executed directly for its benefit or is, after execution, made directly beneficial to it. 

(2) Until the contrary is shown the following shall be presumed to be improvements 
within the meaning of this section — 

(a) The construction of wells, tanks, water-channels and other works for the storage, 
supply or distribution of water for the purposes of agriculture, or for the use of men 
and cattle employed in agriculture ; 

{b) The preparation of land for irregation ; 

(c) The drainage reclamation from rivers or other waters, or protection from floods, ot 
from erosion or other damage by water, of land used for agricultural purposes or 
waste land whioh is culturable. 

{d) The reclamation, clearance enclosure or permanent improvement of land lor agri- 
cultural purposes. 

(c) The renewal or reconstruction of any of the foregoing works or alterations therein 
or additions thereto; and 

if) The erection of a suitable dvvolling-house for the raiyat and his family, together with 
all necessary out- offices. 

(3) But no work executed by the raiyat of a holding shall be deemed to be an improve- 
ment for the purposes of this Act if it substantially diminishes the value of his landlord’s 
property. (6) 

“ Secured to the transferee ” implies that the amount of compensation may 
be declared as a charge upon the property. 

“ Compensation for improvements ” does not mean the capitalized value of 
improvements, nor the-eatimated value at the then market rate, but only value for 
the work done by the transferee. Thus where the tenant grows coooanut trees, 
ho is not entitled to the capitalized value of the whole of the future annual 
produce. (7) The compensation given is not for the produce but for the work of 
planting, protecting and maintaining the trees. W And this may be valued at 
the market-rate. But a reduction of rent in consideration of improvements 


(1) Sadashiv v. Dhakubai, I.L.*R., 5 Bom. 
450" 

(2) Nanjppo. v. PerumcL, Zi.B.* 32 Mad. 630 

(531) Mathuna v. AppsabiUt 21 M.L J . 969; 12 
I.C. 444 (447, 448). „ ^ vr 

(3) Abboy Churn v. Attoriuoni, 13 C.W.N. 

931 (9361. ^ „ 

(4) Mudhoo Soodun v. Juddooputty, 9 W.R, 
115. 

(6) Vurzand v. Aka Ali, 3 G.L.R, 194, 


(6) S. 76, Act VIII of 1886. A more com- 
prehensive definition of ** Improvements,” 
is given in S. 3 of the Malabar Compensation 
for Tenants Improvements Act (Mad., Act 
I of 1877) and whioh is discussed in Kunhi 
Chfindu V. Kunkan, I. L. R., 19 Mad., 384. 

(7) Shagunni v. Verappan, I. L, R., 18 
Mad., 407. 

(8) Kunhi Chandti v. Kunkan^ I. L. R., 19 
Mad., 384. 
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under an agreement not to claim compensation cinnot negative the claim for 
it.(i> 


798. Equitable ClaimtoLandorCompensation:— Besides theusual 
modes of acquisition of property, law recognises others which lead to the same 
result, though upon dilBferent considerations and by a different process of rea- 
soning. The leading distinction between the two cases might be stated to be 
that while in the first case law protects the transferee by virtue of his con- 
tract, in the second case law refuses to assist the true owner by reason of hie 
conduct. Such a case may arise where the owner permits another to build 
upon his land in the hona fide belief that it belongs to him, in which case equity 
considers it to be dishonest that the owner should remain, passive and after- 
wards to interfere and take the profit. Such a case is nowhere provided for 
in the Act, and it may present several variations. For instance, (a), the 
owner may himself be in ignorance of his right {b) or he may have protested 
but without avail, or (c) the stranger may build knowing of his want of title ; 
and in case (a) the stranger may have honestly believed that he was absolutely 
entitled to the property, in which case alone the equity here enunciated would 
come into operation. But in the other cases the stranger would have to give 
up the land with or without his improvements. Other cases are again possible : 
the stranger may possess or have been let into possession with limited rights in 
which case different equities would arise according to the nature and extent of 
the improvements and whether they were acquiesced in or not. As all such 
questions are often interrelated a short summary of the law stated in the form of 
leading principles relating to the equitable rights in land should be found useful. 

799 The highest right which one man can acquire in another man’s land, is 
the right, of its ownership. Legally such right might be acquired in any of the 
ways known to the law, e.g.^ Sale, Exchange, or a Gift. Equitably such right 
cannot bo acquired alluende, nor can equity, withhold its assistance to the true 
owner, thereby letting in the same right in the other. Any other view would 
contravene another doctrine of equity, viz,, that there can be no estoppel in 
fraud of the statute. (3) Under English law cases have been decided where the 
courts have decreed retention of the property at a valuation 
wtisfl* /"^equity” transferee on the ground that nothing but perpetual 

* ^ * retention of the property would satisfy the equity raised in 

favour of those who have spent money on it. But the wording of chis section 
would hardly allow of such a relief being granted in India. 

Consequently, no estoppel can involve the total deprivation of one's pro- 
perty in favour of a trespasser, though where a person .has been let into pos- 
session under some title or acquired some right, then it is possible for equity to 
insure the continuity of his possession, as if a person is let in as a tenant for an 
uncertain duration, he may by the conduct of the true owner acquire all the 


(1) Gangadliar v. Dainodar^ I. L. R., 21 
Bom., 522 (527) ; Municijpal CovimissionBr 
V. Syed Ahdul^ I L. R., 18 Bom., 184 ; 
Uthungavakath v. ThazhatharayiU I.L. R., 
20 Mad. 435 (438, 439). 

(2) Ramsden v. Dy^on, l.R. 1 E.& Q.App., 
129 (168). 

(3) Fairtitle v. Gilbert 2 T. R. 169; Bar- 
row's case 14 Gh.D. 432; Hill v. The Man- 
chester and Salford Water Works Co., 2 
B. &Ad., 644 (553); Doe v. Howells, 2 B 
& Ad. 746; Doe v. Ford, 3 B. & El. 649; Doe 
V. Hares iB.& Ad. 485: Glasgow v. Indepen- 


dent Co. 2 T. R. 279 (311) ; Madras Hindu 
Mutual Benefit Permanent Fund v. Raghava, 
I.L.R. 19 Mad. 2(X); Kurri Verareddi v. Kurri 
Bapiredditl.Jj.R. Mad., 336 (F.B ); Jogini 
Mohan v. Bhoot Nath, I.L.R. 5 ClaL, 146 
(149) ; Jagabhuv. Radha Krkhna I.L.R. 36 
Gal. 920 ; Abdul Aziz v. Kanthu Malliki, I.L. 
R.i38 Oal. 672 ; Sham Lai v. Hazari Mali, 16 
C.L,J. 451 ; Trimbaok v. Hari I.L.R. 34 
Bom., 576. 

H) Duke of Beaufort, v. Patrick, 17 Boav,, 
60;Dillvm v. Llewelyn, 4 DeG. P. 

617 ; 45 E.R. 1285. 
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right of a permanent tenant. W But otherwise the only relief to which a 
person in possession is entitled is compensation for improvements, and having 
regard to the common law of the land in all oases to remove them. It is 
however, said that where the acquiescence of the true owner amounts ta 
fraud ho may even be deprived of his legal right. "What then’' observed Pry, J. 
are the elements or requisites necessary to constitute fraud of that description? 
In the first place, the plaintiff must have made a mistake as to his legal rights. 
Secondly, the plaintiff must have expended some money or must have done 
some act (not necessarily upon the defendant’s land) on the faith of his 
mistaken belief. Thirdly, the defendant, the possessor of the legal 
right must know of the existence of bis own right, which is inconsistent 
with the right claimed by the plaintiff. If he does not know of it hois in the 
same position as the plaintiff, and the doctrine of acquiscence is founded upon 
conduct with a knowledge of your legal rights. Fourthly, the defendant, the 
possessor of the legal right, must know of the plaintiff’s mistaken belief of bis 
rights. If he does not, there is nothing which calls upon him to assert his 
own rights. Lastly, the defendant the possessor of the legal right, must have 
encouraged the plaintiff in his expenditure of money or in the other acts which 
he baa done, either directly or hy abstaining from asserting his legal rights. 
Where all these elements exist, there is fraud of such a nature as will entitle 
the Court to restrain the possessor of the legal right from exercising it ; but, 
in my judgment, nothing short of this will do” . But it is submitted that all 
these elements are necessery to constitute acquiescence and there can be no 
fraud without deception or dishonesty while the five elements above enumerated 
are equally consistent with standing by. 

(1) But if a person in possession under a lawful though limited title, such 
as a tenancy from year to year, or of uncertain duration or for a fixed term, but 
under a mistaken belief that he is a permanent tenant erects permanent build- 
ings, and the owner knowing of his mistake abstains from interfering with 
him, or otherwise so conducts himself as is sufficient to justify the legal infer- 
ence, that he had by plain implication, contracted that the right of tenancy, 
under which the tenant originally obtained possession of the land, should be 
changed into a perpetual right of occupancy, then he would be precluded from 
ejecting him. (3) 

(2) In all oases not falling within the section, a claim to compensation is 
admissible only if the owner is shown to have encouraged or acquiesced in the 
improvements made by a person not wrongfully in possession of the property, 
or in possession under a bona fide belief of title, which the owner throwing of 
the mistaken belief in the other does nothing to correct. ^^1 

(3) But the mere erection by the tenants mortgagee, or holder of other 
limited interest of permanent buildings, to the knowledge of and without inter- 
ference by the owner raises no equity against the latter entitling him to resist 
a suit for ejectment or claim compensation. 

(4) But in the last case, since the maxim, quicquid incedificatur solo, solo 
cedit is not the common law of the land the tenant is entitled to remove his 
improvements. (5) 


(1) Beni Rain v. Kundiin Lai, I.L.R. 21 
All., 796 P.O. 

(9) WUhnott V. Barber, 15 Ch. D. 96 revei- 
aed on appsal, on the question of coats only— 
17 Ch. D. 772. 

(8) The same situation is logically possible 
in the case of an arrant trespasser, but it is 


legally impossible because such a person 
knows that he can acquire no valid title to 
land without a formal conveyance. 

(4) Beni Ram v. Kundan Lai, I.L.B. 21 
All. 496 (502) P.O. 

(5) Beni Ram v. Kundan Lai, I.L.R. 21 
All. 496 (503) P.O. 
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(5) In (ihe case of a pure trespasser, claiming either under a colourable 
title or no title at all, the owner is under no obligation to protest. 1^) In such 
a case a claim for compensation would be .admissible only if the trespasser, 
could prove facts from which the Court could infer au implied contract to lega- 
lize his trespass. 

800. Case for Compensation. — The class of persons which is pro- 
tected by the section is generally foreshadowed therein, but its importance calls 
for a detailed analysis. In the first place, the section is not limited to transferees 
for value, and a volunteer would then equally come in for protection under its 
terms. The rule is again independent of any acquiescence or standing by on the 
part of the real owner. It is not necesaary that the real owner, should have 
encouraged the occupant to expend money on the land, or that the latter should 
have made the improvements with the knowledge of the real owner, or in the 
expectation of being compensated for them on eviction, for such cases are wholly 
outside the scope of the rule, although they too afford basis for the enforcement 
of a similar equity. The rule under notice only postulates the existence of three 
conditions, namely : that the maker of the improvements be the transferee of 
property; and(ff) that he must have made the improvements 11*1) believing in good 
faith that he was absolutehj entitled to it. The transfer may not be absolute 
but the transferee must bona fide believe that he was absolutely entitled to the 
land. It is not necessary that his title should be unimpeachable, for if it is so he 
cannot bo ejected, and it is only on ejectment that a case for compensation 
here arises. Indeed, the case contemplated is that of a person to whom 
uncertain or defective title is conveyed but of which he had no notice. But there 
must be something to convey, some semblance of a title upon which the transferee 
may stake his money. An assignee from a trespasser is scarcely within the 
rule.12) A person who is under a contract to purchase is similarly not within 
the rule.^^) So a purchaser from the assignees of the original mortgagee is not 
a person absolutely entitled to the property. He cannot, therefore, claim com- 
pensation for improvements although he may, on ejectments, be allowed the cost 
of repairs.(^^ 

In the first place the rule as here enacted though forming part of a 
general principle, is restricted to the case of a transferee inter 
yivos of immoveable property. But as has been before stated 
persons other than such transferees are entitled to the same 
or similar equity, but it cannot be considered here. (§ 687). Ii is no part of the 
rule that the improvements made by the transferee should have been encouraged 
or acquiesced in by the transferrer, or that they should have been even known to 
him. If these elements exist it will strengthen the case for compensation, but 
they are no part of the rule. 

The equity is personal to the transferee, who may or may not bo a transferee 
for a valuable consideration, and which term is large enough to include his assig- 
nee, so that if A gift a property to B and B transfers it to C whether by sale or gift 
it is immaterial, and D claiming by a title paramount to A eject C, G would be 
entitled to improvements if he satisfies the other requirements of the section. 
But in the same case, if instead of being the transferee, G had trespassed on the 
property and even perfected his title by adverse possession against B, he could 

(l)“ Silence is innooeat and safe where there (3) S. 54. post, 

is no duty speak’* — Per Lord Mactio/ughtm (4) Paraahar v. Oanu, 5 Bom. L. R. , 643. 

in Chanwick v. Maning (1896) A.G. 931 (938). For the mode of taking account, see Narayati 
(2) Souza V, Qulam Moidin, 13 M. L. J. B., v. Oanoji, I. L. B. 15 Bom., 692. 
i2l4. 
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not claim for any improvements since the rule is enacted to protect only 
persons lawfully entering into possession of property, and not . all those 
who, may acquire title aliunde. Again, in the case last supposed, if some por- 
tion of the property is transferred while the rest is trespassed on, it would be in 
accordance with the spirit of the rule to treat only with the transferee of the 
part, ignoring the trespasser. As a person having merely the benefit of an oh* 
ligation is not a transferee, the fact that he was entitled to specific relief, or was 
put in possession of the property in pursuance of a contract of transfer would not 
entitle him to embark upon improvements and claim their value upon eviction* 
But in all such oases though the section is inapplicable, it does not neces- 
sarily follow that the claim for compensation is necessarily futile, for as the 
section is inexbaustive: (§. 795) cases do arise and have been recognized as fit 
for compensation, even though the claimant had nothing beyond long posses- 
sion to commend his case to the Courts. ($. 802. J 


The transferee must have further made the improvements in the belief 
that he was absolutely entitled” to the property. This would exclude all but 
those who claim under an out and out transfer, e.gf., by a sale, gift or an ex- 
change. A permanent lessee could scarcely be regarded as absolutely entitled” 
to the leasehold, 0) though he too would come in for a similar equity under 
a difi'erent rule. A claim under this section is not inconsistent with the 
transferrer’s limited ownership, though in such a case the transferee would 
have to show his belief in the existence of circumstances justifying a perma- 
nent alienation by the holder of a limited estate.(^) 


801. In the second place, then, the claimant for compensation must be a 
transferee, not merely one believing in good faith that be is 
abaohitlf^*' *** ^ transferee but a transferee in fact. Nor need this transfer 

be unimpeachable, for if so, there would bo no occasion for 
the intervention of the rule. But the transferee must have taken under a title 
which he believed to be unassailable. As this cannot be predicated of a mort- 
gagor, whose position is that of a person acQuainted with the imperfection 
of his title, and one entirely of his own choosing, it has been held 
that ho cannot claim emblements raised by him on the sale of his pro- 
perty.(^^ And the mortgagee in possession is in a similar predicament, for he 
too cannot claim the value of the standing crops raised by him as against 
the auction-purchaser of land in execution of his mortgage-decree. So, 
again, in the case of a tenant, if the tenancy in its inception was not permanent, 
and the lessee had no reason to believe himself to be a permanent tenant, 
no compensation could bo allowed to him on eviction for improvements made or 
buildings, erected on the demised land, ^6) except on the ground of acquiesoenoe, 
which cannot be presumed from a mere non-interference on the part of the land- 
lord. (7) Permanency may, however, be inferred not only from the nature of the 
tenure but also from the surrounding circumstances, in which case the tenant 


(1) Raja of Venkatgiri v. Mukku^ 7 I.C , 
202 (208) ; contra Raja Budra Partab v. 
DebiPershad, (1905) 8 0.0. 13. 

(2) 8. 108 (w) ip) (q) post. 

(3) Nanjavimay.Nacharammal, 17 M.jj.K., 
622 ; Navjappa v. Perurna, I.L.B., 32 Mad., 
530 (531). 

(4) Land Mortgage Bank v. Vishnu^ I.L.R., 
2 Bom., 670. 

(5) Ramalinga v, Samiappa, I.L.B., 13 
Mad., 15. 

(6) Ismail v. Kali Krishna^ 6 C.W.N., 134 

G. TP— 63 


(140); following Rosein v. OoverdhaUt 
I.L.R., 20 Bom., 1; Jugmohan v. Pallonjee. 
I.L.B., 22 Bom. 1 ; Municipal Ctyrporatio/n 
V. Secretary of State, I.L.B., 29 Bom. 580; 
Narasayya v. Raja of Venkatagiri, I.L.R.,37 
Mad. 1 (14). 

(7) Nundo Kumar v. Banomali, I.L.R., 29 
Gal., 879 ; doubted but applied in Narasayya 
V. Raja of Venkatagiri, l.L.R. 37 Mad. 1 
(14) ; Seth Mohan Lai v. Choudhri Chunni, 
Lai, 2 N.L.B. 4. 
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will be entitled to oompensation. Thus, where the Gdokars or village officers of 
a village who were responsible to the Government for the revenue, granted a 
certain land in 1801 to the plaintiff’s grandfather from generation to genera- 
tion ” at a fixed specified rent : the village having subsequently passed to the 
native chiefs and latterly to the British, the original grant was confirmed by 
both and was described by the British officers as katuban^ land held in 
perpetuity at a fixed rent. The land was so assessed until 1889, when the 
survey-officers cancelled the entry, and in 1897 the Collector called upon the 
grantee to pay up the enhanced assessment made by the survey officers, but it 
was held that the case fell within the equitable principle which protects one 
who spends money on the improvements of land under an expectation of an 
interest therein created or encouraged by its owners. So where the defend- 
ants’ father was given a lease by the plaintiff’s predecessor in title on an annual 
rent in perpetuity and in that expectation the defendant’s father had made 
improvements, though the lease was not perpetual, it was held that since the 
defendant’s lather had presumably made improvements in the bona fide belief 
that bis lease was perpetual, the defendant could not be ejected without being 
given compensation for the improvements.^'^) A held a decree of a competent 
revenue court for possession of certain land as against B, and obtained under 
that decree formal possession of it. He was, however, allowed to remain 
in such necessary possession of it as was requisite to enable him to re- 
move a crop which was on it. B removed his crop, and thereafter sued 
in a civil court for a declaration that be was A*s tenant holding occupancy 
rights. A did not defend the suit and a declaratory decree was given to B. 
Subsequently, B sued A for damages in respect of the alleged removal by ^ of a 
second crop, but the court having held that B's decree was passed by a court 
without jurisdiction, his possession, as a trespasser, it was held, could not be 
improved by the decree passed in his favour.^'^) 

802. It would appear that a case for compensation within the rule would 
be made out from the occupant’s possession for a number 
wheiTflufflcien” years, and so in a case, equitable relief was given to a 

tenant who had been suffered to erect buildings for a period 
of twenty-five years during which he continued to receive rents. (4) And in a 
Colonial appeal the Privy Council appeared to have further widened the scope 
of the principle by throwing out that "the equity arising from expenditure on 
land need not fail merely on the ground that the interest to be secured has not 
been expressly indicated. ” (5) The court may presume a permanent grant from 
possessions for sixty years, or from a period sufficiently long standing. 

Apart from the cases, in which the title of the occupant is referable to a 
grant there still remains a large number of cases in which no such presumption 
is possible, but in which some such relief may still be admissible. Such a case 
was contemplated by Lord Wensleydale, who, in a leading case, said: "If a 
stranger build on my land, supposing it to be his own, and f, knowing it to 
be mine, do not interfere but leave him to go on, equity considers it to be dis- 
honest in me to remain passive and afterwards to interfere and take profit. But 
if a stranger build knowingly upon my land, there is no principle of equity which 
prevents me from insisting on having back my land, with all the additional value 


(1) Secretary of State v. Dattatraya, I. L. 
B., 36 Bom., 271. 

(2) Budra Pariah v. Debi Per shad, 8 O.G. 
13. 

(8) Udit Narayanv, Shib Rai, I.L.R., 20 
All., 198. 


(4) Yeshwadabai v- Ramchandra, I.L.R., 
18 Bom 66. 

(5) Plemmar v. Mayor, 9 App. Oas., 699. 

(6) Oungadhur v. Ayimuddin, I.L.B., 8 
Cal., 960. 
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which the occupier has independently added to it. If a tenant of a mine does the 
same thing he cannot insist on refusing to give up the estate at the end of his 
term. It was his own folly to bviild.'*(U But in India, in the latter case, the 
occupier is conceded the right of removing bis structure, W though he cannot 
claim compensation, even though he had acted in a mistaken belief as to his 
rights in which the landlord may have shared. (^) 

Of course, in such a case relief merely by way of compensation would be 
out of question because to confirm a trespasser’s possession in such a case would 
be to enable him to purchase another man’s property against that man’s will. (^) 

803, Thirdly, the transferee must believe in good faith that be is absolute- 

ly entitled to the property. Now ‘good faith” implies a 
believe^ "good degree of circumspection, some inquiry where inquiry 

faith. natural, though it is consistent with negligence. 

So it has been observed: “ We are not prepared to say 
that good faith within the meaning of section 51 of the Transfer of Property 
Act is necessarily precluded by facts showing negligence in investigating the 
title. In fact, to hold that every default in investigating the title, ipso facto 
makes section 51 inapplicable would be to exclude a very large class of oases, 
from a rule which is based on obvious considerations of justice.” But 
there is necessarily a limit to this rule. For instance, a purchaser from a Hindu 
female may be at least presumed to have known that his vendor bad no absolute 
power of disposal of immoveable property, and, consequently, he should be 
wanting in good faith if he did not inquire into the existence of circumstances 
which alone entitle a Hindu female to make an absolute transfer of property.f^) 
A person may act in good faith, though he acts under a mistake of 
law. (91 The question is one of facb(i^9) dependant upon the facts available and 
the facts and circamsbances known to the claimant from which the court has 
to find whether the improvements wore made in the honest belief of Ij's absolute 
title. The fact that the transfer was for a valuable consideration is material, but 
is not conclusive of good faith, 

804. Right to Buildings. — According to the usages and customs of 
this country, buildings and other such improvements made on land do not, by the 
mere accident of their being attached to the soil, become the property of the 
owner of the soil. The general rule is, that, if he who makes the improvement 
is not a mere trespasser, bub is in possession under any bona fide title or claim of 
title, be is entitled either to remove the materials, restoring the land to the state 
in which it was before the improvement was made, or to obtain compensation 


(1) Ramsdenv» Dyson, L.R., 1 H,L., 129, 
(168), on this point Lord Oranworth, L, C., 
conourred (p. 140) while Lord Kin^sdown’s 
dictum is not different (p. 170) ; Yeshwadav. 
Bamchandra, I.L.R., 18 Bom., 66 (79, 79) ; 
It will be observed that all these are cases of 
encouragement by the owner, classified in 
S 796, 

(2) Narayan v. Bholagir, 6 B.H.G.R., 80; 
of. Shaik Husain v. Oobavdhandas, 1. L. R., 
20 Bom,, 1 (7) ; Jethalal v. Lalbhai I.L.R., 
28 Bom., 298 ; Mahan Lai v. Chunni Lai, 2 
Nag. L.R., 4. 

(3) Shaik Husain v, Oovardandas, 

90 Bom., 1 (7). 

(4) Jugmohandas v. Pallonjee, I<L.R., 2^ 


Bom., 1. 

(5) Jethalal V, Lalbhai, I.L R., 28 Bom., 
298 

(6) S. 3 (20) General Glauses Act (Act X 
of 1897); Muthunsa v. Apsabai 21 M. L. J. 
969; 121 C. 444 Collier v. Baron, 2 N.L.R. 34. 

(7) Nanjappav. Peruma I.L.R. 32 Mad. 
530 (531.) 

(8) Nanjappav, Perwna, I.L.R. 32. Mad., 
530 (531) Baba Khan Singh v. Dhunna Singh 
1872) P. R. No. 7. 

(9) Durgoei Row v. Fakeer Sahib, I.L.R. 
SO Mad. 197 (199.) 

no) Ib„ p. 199. 

(11) Nanjappa v. Peruma, I.L.R. 32 Mad., 
530 (581). 
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for the value of the bulding if it was allowed to remain for the benefit of the 
owners of the soil ; the option of taking the building or allowing the removal of 
the materials, remaining with the owner of the land in those oases in which 
the building is not taken down by the builder during the oondnuance of 
any estate whioh he may possess. And this principle is in accord with 
both the Hindu and Mahomedan laws. But in a later case it has been 

held that although this rule has been laid down as in accordance with justice, 
equity and good conscience, it does not apply to Calcutta and the other 
large towns, but only to the mofussil : " The sort of houses that are generally 

found there are, for the most part, readily removable, and the cutcha or semi- 
outcha buildings such as are erected by the poorer native population, have 
always been considered as in the nature of moveable property. ” What is 
equitable in the mofussil may not be so in the large towns and Calcutta. 
But where lands were let out more than sixty years before suit apparently for 
building and not agricultural purposes, and the lessee built thereon substantial 
buildings,it was presumed that the grant was of a permanent character, and the 
lessee could not therefore be evicted. (^1 But where the defendant is shown not 
to have entered on the land for building purposes or to have built “ in the hope 
01 ^ encouragement by the plaintiff of an extended term or an allowance for ex- 
penditure," he will be ejected without being allowed anything for improve- 
ment ; (6) but it is otherwise if the landlord has acquiesced in the buildings being 
erected on his land. 17) Where a person lies by under such circumstances as 
to induce a belief that a voidable lease would be treated as valid, and the lessee 
makes improvements, he is entitled to compensation in respect of them. (3) But 
a tenant building on his landlord’s land cannot, of course as such, claim any 
compensation. W And a co-parcener purchasing such buildings from a stranger 
is in no better position. 

806. Protection of Licensee. — Whore a person merely grants to 
another a right to build or remain upon his land, and such right falls short of 
an easement or an interest in the property, it is designated a license in the Indian 
Easements Aot,(tl) which provides that a license cannot be revoked where the 
licensee, acting upon the license, has executed a work of a permanent character 
and incurred expenses in the execution, Iq other words, a person, though 


(1) In re Thalcoor Ghunder, B.L.R., Sup. 
Vol., 695 P.B;Iswai Kami v. Nazarali, I.L.R. 
27 Mad., 211 (216) ; Durgozi Rm v. Fakeer 
Sahib, I.L.R. 30 Mad. 197 (198, 199). 

(2) Per Garth, C. J., in Juggut Mohineev, 
Dwarka Nath, I.L.R., 8 Cal., 682 (590) ; but 
see Dunia Lai v. Oopinath, I.L.R., 22 Gal., 
820 ; Beni Madhab v. Jaikrishna, 7 B.L.R., 
162; Yeshwadav. Rarnchandra, I.L.R., 18 
Bom., 66 (81). 

(3) Juggut Mohinee v. Dwarka Nath, I. 
L.R.. 8 Cal., 682 (592). 

(4) Qungadhurv, Ajimudim I.L.R., 8 Gal. 
960. 

(6) Rarnsden v. Dyson, L. R., I H. L., 129 
(168). 

(6) Onkarappa v. Subaji, I.L.R., 16 Bom., 
71. 

(7) Yeshwadabai v. Ramchandra, I L. R-, 
18 Bom. 66 ; but contra in Namibal v. 
Rameshar, I. L. R., 16 All., 328. 

(8) Dattabi v. Kalba, I. L. R., 21 Bom., 
749 ; Mt. Bant y. Sheikh Jan Mahwned, 3 B. 


L. R., (A. 0.), 18 , Nundo v. Banomali, I. 
L. R., 29 Cal., 871; following Cawdor v. 
Levds, I Y, & C,, 427 ; Wilinott v. Barber, 15 
Ch. D., 96 : Arunchellum v. Olagppah, 4 M. 

H. 0, R-, 312 ; Onkarvypa v. Subaji, I. L. R., 
15 Bom., 71 ; Dattarya v. Shridhar, I.L.R., 
17 Bom., 733 ; Kunhavunad v. Narayamen^ 

I. L R., 12 Mad., 320 ; and see notes ante, 

(9) Shaik Husain v. Gowardandas, I. L. 
R., 20 Bom., 1. 

(10) Muhamcd v. Faziz Baksh, I. L. R., 18 
All., 361. 

(11) S. 62 Indian Easements Act (V of 
1882). 

(12) lb, S. 60 (6) ; The law in England is 
identical. Bo Haughton, J., laid down in 
Webb V. Paternoster, 2 Roll. Rep., 143 (162) 
that a lioense executed is not countermand • 
able cited per Lord Ellenborough, 0., in 
Winter v, Riockwell, 8 East., 308 (310) ; 
Plimmer y. Mayor, Ac., Wellington, 9 App. 
Gas., 699 (714); Nazir -ul-Zaman v. Azi- 
mullah, 3 A. L. J. R., 766. 
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given and acquiring no right over the land, may still have the right to its posses- 
sion as an incident of the buildings erected thereon to which he has a right if 
the licensor had only permitted their erection, and if the buildings erected are 
permanent. And as the licensee is not the lessee, there is nothing in his posses- 
sion to indicate his subordinate tenure, and he may, therefore, conceivably 
acquire an indefeasible title to the land if the owner is not sufiSoiently vigilant 
to prevent the accrual of a right by adverse possession. Of course, only a 
licensee executing a work of a permanent character is entitled to the legislative 
protection. What is a work of a permanent character is, however, a question 
of fact upon which no general observations are possible. A katcha thatched 
house may be a work of a permanent character, and the fact that the thatch 
has to be renewed from time to time does not make it otherwise. W 

806. Where a party has raised a building upon the land of another, courts 
of equity have been loth to decree demolition after the building had been once 
finished, and for this reason unfinished buildings are, ordinarily, allowed to 
remain in statu quo. Indeed, where by so doing no harm need be apprehended 
the practice is to insist upon it, and so to avoid, as far as possible, placing the 
person who is raising the structure in a position to say afterwards on the basis 
of his own act, that circumstances have reached a stage in which on equitable 
considerations the demolition should not be insisted upon. But where the 
effect of stoppage of work would’ be materially detrimental to the interest of 
the party, as where the effect would be that the work cannot be proceeded with 
for some time, or where some other substantial injury would be the 
consequence, the parties may be placed upon terms, and the defendant will only 
be restrained if the plaintiff undertakes to indemnify him in the event of his 
failure to make good his title against him.W 

Where a mortgagee not entitled to possession makes improvements, he is 
in no better position than the mortgagor himself who may fihoosc to spend 
money on his own property. If in a decree for redemption the mortgagee is 
allowed compensation for improvement, and afterwards it appears that since the 
passing of the decree some part of the improvement assessed therein has either 
increased (5) or ceased to exist, the party benefiting by it can claim a re- 
valuation. The party making improvements is entitled to compensation only 
in respect of such improvements as are in a reasonably good condition. (f) 

807. What are Improvements : The term “improvements” (8) has not 
been defined in the Act, but it is obviously used in its popular sense, as mean- 
ing ameliorations by making valuable additions and alterations which increase 
the value of property, or enhance its excellence. It is not necessary that the 
improvements should be confined to enhancing the value of the property with- 
out altering its character. For instance, an agricultural farm, might be convert- 
ed into a suburban town, a house into a theatre, and, indeed, the rule allows the 


(1) Bhadder v, Khairuddin^ 3 A. L. J. 

K. ,760. 

(2) Nasirul Zaman v Azimtillah\ 3 A.L. 
J. R., 765. 

(3) Chandra Nath v. Sree Gobind, 6 C.W, 
N., 308, of. Cork Corporation v. Rooney^ 7 

L. R. Ir., 191; Daniel v, Fergusson [1891], 
2 Ch., 27 ; Non Joel v, Hornsey [1896] , 2Ch. 
774 ; Zohada Jan v. Muhammad^ I.L.R., 15 
All., 8 ; Baddam v. Dhanput Singh, 1 O.W. 
N. 429. 


(4) Rangaya v. Parthasarthi, J.L.B, 20 
Mad., 120 (123). 

(5) Ramuni v. Sankar, I.L.R., 10 Mad. 
367. 

(6) Krishna v. Shrinivasa, I. L. R., 20 
Mad., 124 (126). 

(7) Oubbins v. Creed, 2 Soh. Lef., 225, 
approved in Krishna v. Srinivasa, I.L.R.i 20 
Mad. 124 (128). 

(8) Of. its definition, s- 688 ante. 
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transferee to use his own judgment unfettered by any rules and restrictions^ 
since the transferee is presumed to incur the cost without any thought of 
reimbursement. 

It will be noted that the transferee is not entitled to be repaid all out-of- 
pocket expenses, nor any enhanced value due to other causes. He is only en- 
titled to the value of improvements estimated and paid to himself ” or charged 
on the property. Such estimate would, of course, take note of only the existing 
improvements which will have to be valued at the market rate as on the date of 
the claim, the transferrer being put upon his election either to pay that sum and 
take back bis property, or sell out to the transferee his own interest therein for 
which a separate valuation will have to be made at its current market value. 

808. Measure of Compensation. — It has been before remarked 
(§ 796) that the value of the improvements should not be calculated upon their 
capitalized value, or upon the basis of the return they are likely to fetch, but 
upon their fair market-value at the time of the surrender. The value must, 
however, be “estimated,” that is, calculated upon some intelligible basis, taking 
into consideration the prime coat as well as the time, trouble or labour expend- 
ed thereon. In short, a correct calculation involves solution of the question : 
“What was the value of the improvements at the time of the institution of the 
ejectment-suit ? In computing compensation a good deal must, necessarily, be 
left to conjecture. As their Lordships of the Privy Council observed : “ It is 
quite true that in all valuations, judicial or other, there must be room for in- 
ferences and inclinations of opinion which, being more or less conjectural, are 
difficult to reduce to exact reasoning or to explain to others. Every one who 
has gone through the process is aware of this lack of demonstrative proof in 
his own mind, and knows that every expert witness called before him has bad 
his own set of conjectures, of more or less weight, according to experience 
and personal sagacity. In such an inquiry as the present, relating to subjects 
abounding with uncertainties, and on which there is little experience, therf is 
more than ordinary room for guess work; and it would bo very unfair to require 
an exact exposition of reasons for the conclusions arrived at.”(^) 


809. In estimating the value of improvements made by the transferee 


“ Value of Im- 
provementB. 


regard must be bad to their “value” to the person evicted and 
not to the person evicting him (2). Such estimate would take 
account of the value both present and potential, the lat- 


ter term being usually applied to the value for future purposes which must of 


necessity enter into all calculations of value. But the future purpose must be 
one, that will arise at no remote period, and is not a matter of speculation.!^) 
Thus where lands wore acquired in the island of Mombasa for a railway under 
the Indian Land Acquisition Act !^) the Privy Council held the owners entitled 
to the market value at that date, including such speculative advance therein as 
had already taken place in consequence of the railway scheme, but excluding 
any speculative advance from the like cause. Both parties were excluded from 
“speculations on the effects which the railway may produce on prices, except to 
the extent to which it is shown that such speculations had actually entered 
into the market price of this sort of land ” by the date of the declaration under 


(1) Secretary of State v. Charlesivorth, I. 
L.R., 26 Bom., 1 (21) P.C. 

(2) Baley v. UU of Thanet Light Railways, 
[1900] IQ.B. 722; 6 Halabury’sLawB of Eng- 
land, p. 36, s. 40. 

(3) B. V. Brown, L.R., 2 Q.B., 630 (631); 


Brown v. Commissimer for Railways, 16 App, 
Cas. 240; In re Qcmgh and the Aspatriad Co,, 
Water Board, [1904] 1 K.B., 417. 

(4) B. V. Brown, L.R., 2 Q B., 630 (631). 
(6) Aot I of 1894. 
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s. 6 of tho Act. (1) The question of future utility, must neoessarily be some-" 
wbat oonjectural, but it cannot be ignored ; “ for future utility is a thing that 
people have an eye to in buying land, and the market price of land is affected by 
it. ( But such future utility must be estimated by prudent business calcula- 
tions and not by a more speculation and impractical imagination. (3) 

Where transfers are not frequent to afford a reliable data for estimating 
the value of tho improvements or the markot value of property, valuation may 
be made by capitalising the rental or annual value. This will vary with the 
locality and demand for land, the prevailing rate of interest and the nature of 
the property, but all things considered, it varies from 15 to 25 years’ pur- 
chase. 

Though the improvements apart from the corpus may not always 
Market value. capable of valuation, their approximate value may be 

deduced by valuing the whole property as on the date of the 
claim, and deducting therefrom the value of the transferrer's interest. Such 
value must be the market value,” i.c., the price which a willing vendor 
might expect to obtain in the open market from a willing purchaser. The 
recognised modes of ascertaining this market value are : (i) if a part or parts of^ 
the land has or have been previously sold, such sales are taken as a fair basis 
upon which, making all proi-er allowances for situation, etc., value of that taken 
is determined: (iij to ascertain the net annual income of the land, and to 
deduce its value by allowing a certain number of years' purchase of such 
income, according to the nature of tho property ; (iii) to find out tho prices at 
which lands in the vicinity have been sold and purchased and making all duo 
allowance for situation to deduce from such sales, the price which the land in 
question would probably fetch if offered for sale to the public The market 
value is not to be estimated by the costs of what may have been done to 
preserve the land. It is not to be estimated by the money the owner may 
have spent in improving the land ; for a man might spend a great deal of money 
on improvements, and yet the result might be that the market value was not 
increased to the amount which he had thought fit to spend. 13) Profit from 
the most advantageous disposition of land is one tost for determining its 
market price. If) 

811. Crops must be presumed to be grown by tho transferee under an ex- 
pectation, created or encouraged by tho landlord that ho 
^ cropif*^^* entitled to reap them. But if it is shown that he 

had no such expectation, he is not entitled to the usufruot.13) 
Where crops are standing, the decree cannot be subjected to the condition that 
the defendant should not be evicted till the crops he had shown were out, but 
only that the defendant should be allowed free ingress and egress for the 
purpose of taking them. (9) 


(1) Secretary of State v. Charlesworth Pil- 
ling <St Co., I.L.R., 26 B., 1, (23? (P.C). 

(2) Rajendra Nath v. Secretary of State, I. 
L.R.,32 C., 343 (348). 

(3) lb. p. 348. 

(4) Collector of Hoogly v. Rajkristo, 22 W. 
B., 234, Heysham v. Bholanath, 11 B L.R., 
236; Carey v. Banu Miya, B H.O.B., 34 ; 
Secretary of State v. Shanmugaraya, I.L.R., 
16 Mad., 369 P.C. 


(5) In re Munji Khetsey, I.L.R , 16 Bom., 
279. 

(6) Collector of Hooghly v, Raj Kristo, 22 
W.R., 234 ; Fink v. Secretary of State, I. L. 
R. 34 Cal. ; 599. 

17) Fink V. Secretary of State, I.L.R. , 34 
Cal., 599 (603, 604). 

(8) Land Mortgage Bank v. Vishnu, I.L. 
B., 2 Bom., 670. 

(9) Deo Datv. Ram Autar, I.L.R., 8 All., 
502. 
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812, This Bootion does not override the provisions of the several Local 

Acts by which provision is made for compensating out-going 
Oompensation tenants. Thus under the Malabar Compensation for Tenants 
an er oca c a. improvements Act, special provisions are made for 

compensating tenants. 

52 . During the active prosecution in any Court having 
authority in British India, or established beyond 
perty"pMdj2^.'„u the limits of British India by the Governor- 
relating thereto. General in Council, of a contentious suit or 
proceeding in which any right to immoveable 
property is directly and specifically in question, the property 
cannot be tranferred or otherwise dealt with by any party to the 
suit or proceeding, so as to affect the rights of any other party 
thereto under any decree or order which may be made therein, 
except under the authority of the Court and on such terms as it 
may impose. 

813. Analogous Law. — This is the legislative exposition of the common 
law maxim pe^vdente lite nihil innovatur, O) — the principle of which had long been 
recognized in India, before the Act. (§§ 142-146). The doctrine has always 
bad a wider application here than in Lngland, (^) where the doctrine has been 
considerably narrowed down by the Statute, which provides that a lis pendens 
shall not bind a purchaser without express notice thereof, unless the transfer is 
made after the registration of the lis pendens and the registration to be binding 
must be repeated every five years. And the court before whom the litigation is 
pending may, if satisfied that the litigation is not prosecuted hona fide order the 
registration to be vacated. (7) There is nothing analogous lo this in India where 
the doctrine applies generally in the form in which it existed prior to the passing 
of the Victorian Statutes. In both countries it applies only to immoveable pro- 
perty. <8^ The Code of Civil Procedure 1853 tacitly recognized the rule in 
section 233 which provided as follows : “ If the decree be for a house, land, or 
other immoveable property in the occupancy of a defendant or of some person on 
his behalf, or of some person claiming under a title created by the defendant subse- 
quently to the institution of the suit, the Court shall order delivery thereof to be 
made by putting the party to whom the house, land, or other immoveable pro- 
perty may have been adjudged, or any person whom he may appoint, to receive 
delivery on his behalf, in posssession thereof, and if need be, by removing any 
person who may refuse to vacate the same.” The words expressive of the 
doctrine were excluded from the corresponding section, (9) of the later Codes 
probably because the principle is not one of procedure, but of equitable law, 
which finds a fitting place in the Act relating to the transfer of property. 


(1) Mad., Act. I of 1887. 

(2) 8. 36. 

(3) ** During a litigation nothing new 
should be introduced.” Go. Litt., 2246. 

(4) Kassxm v. Unnodapershad, 1 Hyde, 

160 ; Balaji^, Khusalji, IIB.H.O.B.. 24; 
Gulabchand v. Dhandi, i6., 6i;Baoitv. 
Krishnaji^ ib., 139; Lakshmandas v. Dasrat, 
I.L.R., 6 Bom., 168, F.B.; Sam v. Apundi, 
6 76 ; Manual Frueal v. Sangpa- 

llai, 7 M.H.G.B., 104; Munisami v, Dakshina- 


murthi, I.L.B., 5 Mad., 371. 

(5) Kassxm v. Unnodapershad, 1 Hyde. 
160. 

(6) (1839), 2&3 Vie., G. 11, 8- 7. 

(7) 30 & 31 Vic., G 47 8. 2. 

(8) Bee heading over 8. 38 ante; Oovind v. 
Jijibai; 14 Bom.L.B.9 (13); Haji v. Sidharan^ 
9 G.P.L.B., Puninthavelu v. Bhashyam, I.D. 
B., 25 Mad. 406 (422) ; Wigram v. Buckley 
[1894], 8 Oh., 483. 

(9) B. 263. 

# 
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Lis pendens affecting procedure is deah with in section 10 of the Code, 
which prohibits the same matter being agitated ip different courts at the same 
time. 

The private alienation of property after its attachment and during its 
continuance is declared void by the Code as against all claims enforceable 
under the attachment. Moreover, the section itself has been held to be 
applicable to involuntary transfers, though it has not been enacted to apply to 
them. 12) 

814. It has already been stated above that this doctrine is confined only 
, . . to immoveable property. Both in England and this country 

English Law. ” * principle was the same till 'the passing of the Victorian 

Statute of 1839, which has, as regards England consider- 
ably modified the previously existing law. This Statute was passed to relieve 
the hardship sometimes caused to innocent transferees, who may have bona 
fide purchased property without notice of the pending suit. By section 7 of the 
above Statute it is enacted that lis pendens will not affect purchasers or 
mortgagee without notice, unless it is registered and re-registered every five years. 
And by an amending Statute provision is made for the entry and issue of 
certificates of satisfaction or discharge of lis pendens on the filing of acknowledg- 
ment or order of Court for vacating registration in case the court is satisfied 
that litigation is not prosecuted hona fide. These registers are open to search 
by intending purchasers on payment a of small fee. In Bnlgand then, the 
present law may be said to depend upon constructive notice, within the meaning 
assigned to the term by this Act (§§ 145. 146). In India, however, there 
is at present no provision for the registration of suits and the doctrine must be 
construed to apply in the same sense as it was understood in England prior 
to the passing of the Statute of 1839. Apart from this difference, the principle 
of the section is entirely borrowed from the English law, and it was always 
held to bo applicable to both Hindus and Mahomedans. (6) Linder section 223 
of the Code of 1859, however, it was held that an eXionoo pendente lite might 
under certain circumstances be reinstated in possession. In other words, an alie- 
nation of property pendente hte was considered primal facie fraudulent, but 
if the alienee could show that he was a bona fide purchaser for valuable 
consideration without notice, or that in any other way he had an equity 
superior to that of the plaintiff in the suit, he might recover the property 
from which he had been in the first instance summarily removed. (8) In a 
later case, (9) however, it was held that inasmuch as the rule ** pendente 
lite nihil innovatur"' does not rest upon the equitable doctrine as to notice, it is 


(1) S 276, Code of Civil Proocdure, 1882 ; 
now S. 61, Civil Procedure Code 1908 (Act Y 
of 1908). 

(2) Bajkishore v. Jadu Nath.ll C.W.N., 
828; following Rajkishen v. Badhafll W.R.. 
349; Radha v. Manoharj I.L.R., 15 Cal., 
756, P.C.; Premchand v. Pnrnimafib, p, 646. 
Mahomed Tayab v. HemcUandray 10 O.L.J. 
590 {b^l)\Mahadeov. Thakur Prasad^W G JX. 
J. 528 (530); Bam Dayal v. Ram Tanu, 15 C. 
L.J. 137 (138); Naba Krishna v. Mohit Kali, 
9 I.O- 840 ; Tinoodhan v. Trailokya, 18 I.O. 
177 ; Soban Lai v. Jeb Singh, 16 O.C., 148. 

(3) 2 & 3 Viet., 0. 11. 

(4) (1860), 23 & 24 Viot., C. 115, 8. 2. 

(5) By 45 & 46 Viot., C. 89, S. 2 (1882 A. 
D.). 


(6) LaksJiviandas v. Dasrat, I.L.B., 6 
Bom.. 168; Qulabchand v . Dhondi, 11 B.H. 
C.R., 4 ; Ex parte Nilmadhub, 2 l.J.N.S. 
169; Krishnappa Bahiru, 8 B.H.C.B. (A, 
C.), 55 ; Sam v. Apdundi, 6 M.H C.B.. 75 . 
Fruval v. Sangapalli, 7 M.H.C.B. 104 ; 
Kassim v. Unnodapersad^ 1 Hyde, 160 ; 
JJmamoyee v. TaYin%. 7 W.B., 225. 

(7) Act VIII of 1859 (Civil Procedure 
Code). 

(8) Per Melville, J., in Krishnappa v. 
Baharu, 8 B.H.C.B., 55 (60). 

(9) Qulabchand v. Dhondi, 11 B. H, 0. R. 
64. Lakshman Das v. Dasrat, I.L.R. 6 Bom., 
168 (173) ; Manual Frual v. Sangpall, 7 M, 
H.O.B. 104 (111), 
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a mabber of indifference wbebher or nob, ab bhe time of his becoming grantee or 
vendee, the latter had actual notice of the existence of the suit (§ 144). And 
this view is now in accordance with the section. 

816. Principle. — The principle of this section has been thus explained 
by Turner, L.J., in a leading English case : U) ** It is a doctrine common to the 
courts, both of law and equity, and rests, I apprehend, upon this foundation, 
that it would plainly be impossible that any action or suit could he brought to a 
successful termination if alienations pendente lite were allowed to prevail. The 
plaintiff would be liable to be defeated in every case by the defendants alienating 
before the judgment or decree, and would be driven to commence his proceed- 
ings de novo subject again to be defeated by the same course of proceedings.” 
Story explains the same rule from another standpoint. Every man,” ‘ ho says, 
is presumed to be attentive to what passes in the courts of justice of the state 
or sovereignty where he resides. And, therefore, a purchase made of property 
actually in litigation, pendente lite, for a valuable consideration, and without any 
express or implied notice in point of fact affects the purchaser in the same man- 
ner as if he had such notice, and he will accordingly be bound by the judgment 
or decree in the suit.” (2) This doctrine of constructive notice has been, how- 
ever, condemned by the Indian High Courts 1^) (§ 144). There can be no doubt 
that the principle of Us pendens does not rest upon an implied or constructive 
notice of the proceedings of the law courts, but rather upon necessity — the 
necessity that neither party to the litigation should alienate the property in 
dispute so as to affect bis opponent. For, if during the pendency of any 
action at law or in equity the claim to the property in controversy could bo 
transferred from the parties to the suit so as to pass to a third party, unaffected 
by either the prior proceedings or the subsequent result of tfie litigation, then 
all transactions in our courts of justice would, as against men of ordinary fore- 
thought, prov.e mere idle ceremonies. The rule, no doubt, originated in the 
Roman law which provided, “ Bern de qua controversia prohihimur in (Brum 
dedicare.'' 

816. Meaning of Words . — Active prosecution" means during the 
pendency for determination of the suit in a court of justice. No suit can 
be said to be actively prosecuted, which has not been instituted, although 
the claimant may have used efforts to bring about the suit. From the time 
of institution, up to its final settlement in execution, a suit must be re- 
garded as being actively prosecuted. (5) The words refer to prosecution 
by the plaintiff, and defect of jurisdiction in the court does not bar the 
application of the doctrine, “ Having authority" means that the suit 
must be pending in a court of competent jurisdiction in British India, 
ue., court must have jurisdiction to grant the relief claimed. The words 
are used in the same sense as in the Code of Civil Procedure 


(1) Bellamy v. Sabine, 1 DeG. & J., 566. 

(2) Eg. Juris. (2Qd Eng. Ed). § 263. 

(3) By ColliDs, 0. J., & Wilkinson, J., in 
Ahboy V. Annamalai, T.L,R.. 12 Mad., 180 ; 
Krishnappa v. Bahiru, 8 B. II. C. R. (A. C.)f 
59 ; Kailas Chandra v. Fulchand, 8 B.L.R., 
474. 

(4) Bellamy v. Sabine. 1 De G. & J. 566 ; 
Baldeo v. Baijnath, I.L.R., 13 All., 371 (373); 
Faiyaz Husain v. Prag Narain, I. L. R., 29 
All., 339 P.C. ; Ram Ratan v. Gokal, 2 O. 0. 
330; Munnalal v. Mohamad, 6 O. G, 294 ; 


Kailas v. Fulchand, 8 B.L.R. 474 (489); Ram 
Kishen v. Deolichand, 22 W.R. 547 ; Gour 
Sunder v. Hem Chander^ I.L,R. 16 Cal. 355 
(363) ; Natliaji v. Nana, 9 Bom. L. R. 1173 
(1177) ; Sami Ayyan v. Ammai, 6 M.H.G.R., 
234 (238) Setta Ooundan v. Muthai, I.L.R., 
31 Mad. 268. 

(5) Kunhi Umar v. Amed, I. L. R , 14 
Mad., 491; Venkatesh y. Maruti, I. L. R-, 
12 Bom., 217. 

(6) Tangor v. Jaladhar 5 I.G. 691 (692). 
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sections 12 and 13. A decree of a foreign court, as of the supreme court of 
Singapore, will not operate upon the land in British Indiai^) “ Established 
beyond the limits” e,g.t inBurmah. Oontentious suit or proceeding A suit 
is contentious if it is contested at the outset though it may not be subsequently, 
and may even then be compromised. It was at one time ruled that a suit 
becomes contentious only from the service of the summons upon the opposite 
party, unless he can be fixed with earlier notice of the suit.(4) But this 
view is no longer tenable. It is the nature of the suit and not notice of it to 
the defendant that constitutes Us pendens. i^) The words "contentious suit ’* are 
used as distinguished from a friendly suit instituted by agreement between par* 
ties. Every suit which is not such a friendly suit by its nature and origin, is a con- 
tentions suit. " Contentious ” only excludes such non-contentious proceedings 
as unopposed applications for probate.C^l " Proceeding ” as, e.g., execution pro- 
ceeding. Immoveable property.” The doctrine oi Us pendens applies only to 
cases where immoveable property is the subject-matter of the suit. Where 
moveable property is in dispute, a protecting order from court must be 
obtained under section 492 of the Code of Civil Procedure. And even in such 
a case, it would appear that subsequent alienations are not void,l^> although the 
party alienating in spite of the injunction may be proceeded against for con- 
tempt.W “ Directly and specifically in question That is, the subject-matter 
must bo clearly and pointedly in question. As Bennett inhis work on Us pen* 
dens says : "It may bo said in general that a Us pendens will be created where 
the property involved in suit is described either by such definite and technically 
legal description that its identity can be made out by the description alone, or 
where there is such a general descrintion of its character, or status, and by such 
reference that uporf' enquiry the identity of the property involved in litigation 
can bo ascertained.” Therefore, a suit to enforce the general trust of a creditor 
deed, or a more general administration-suit, or a suit for partition or main- 
tenance, where a share in specific property is not claimed, would not be 
Zzs within the moaning of this rule. Suit or proceeding ” A suit is 
a proceeding which terminates in a decree, and a proceeding in execution 
under section 244 is a suit within the meaning of the Civil Procedure Codo,(^^) 
and, therefore, of this section which is auxiliary thereto. 

A " proceeding ” must refer to a civil proceeeding, for in a criminal proceed- 
ing, the courts are not empowered to determine the rights between parties, and 
Revenue courts are courts of only limited jurisdiction, (^3) although it is possible 

(1) Palani v. Subramanyan, I. L. R., 19 R., 29 All., 339 (345) P.G. ; Jogendra v. Ful* 

Mad., 257. kumari, I.L.R., 27 Cal. 77. 

(2) UpendrcL Chandra v. Mohri Lai, I.Ii. (6) Padlak v. Chenagadamoo, (1913) M.W. 
R , 31 Cal., 746 ; Annamalai v. Appaya, 16 N. 672. 

M.L.J.R , 872, F.B. (7) Annamalai v. Malayandit I.L.R., 29 

(3) Radhasyam v. Sibu, I.L.R. , 15 Cal., Mad., 426 (430) D/iirflyi v. 6 ‘^N.L 

647 ; Abboyv, Anna7nalai, I L.R., 12 Mad., R. 140 (142). 

180; Parsotamy* Sa^ichilal, I L.R., 21 All., (8) The Delhi and Lo^idon Bank y. Ram 
408. Nai'am, I.L.R., 9 All., 497. 

(4) Kariniunissay. Nilratna, I.L.R., 8 Cal., (9) S. 493, last paragraph of the Civil Pro- 
86 ; Abboy y. Annamalai, l.L R., 12 Mad., cedure Code. 

180. See S. 3 under the heading ** Notice.” (10) Manika y. Ellapa, I.L.R., 19 Mad., 27. 
Cf. the definition of the term “ contention” as (11) Kailas Chandra v. Fulchand, 8 B.L.R. 
defined in 8. 253 A, Indian Succession Act (X 476. 

of 1866) the explanation to which says ; “By {12} Matijiinath v. Venkatesh^ I.L.R., 6 
contention is understood the appearance of Boiu., 54 ; Ram Kirpal v. RupKuari. I,L R. 
any one in person, or hy bis recognized 6 All., 269. 

agent or by a pleader duly appointed to act (13) Hurri Sunker v. Mukhtaram, 15 B.L. 
on his behalf to oppose the proceedings.” R., 238, 24 W.R., 154. 

(6) Faiyaz Husain v. Prag Narain, l.L. 
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under certain local Acts, for Be venue courts to wield such jurisdiction as is con- 
templated by the section. Property which has not been actually claimed, but a 
suit in respect to which would be barred under section 43 of the Civil Procedure 
Code would not be subject to the rule, A suit after it is compromised by 
the party, although it is not recorded by the court, comes within the same 
category, since after compromise, the court was at one time held to perform no 
judicial function, but only an administrative one in recording the compromise, ^3) 
but this view, so far as regards Madras, has since been overruled. (^) The 
presentation in court of an award is equivalent to the presentation of a plaint 
for the specific performance of the contract of mortgage, and the proceedings 
consequent thereon constitute Us pendens, ** Party to the suit The rule 
affects only alienations made by one of the parties to the suit and not strangers 
or persons claiming by a title paramount to the parties to the suit. (3) " So 

as to affect the rights under any decree, dc.,"' means that the transfer is not 
absolutely void, but only inoperative as against the parties to the suit 
affected by it. 

Except under the authority of the Court If a transfer is to be made 
free from defect, this clause authorizes the parties to apply to the Court before 
whom the suit or proceeding is nending, and any transfer made by permission 
of the court and in accordance with the terms imposed by it, will not then be 
subject to the rule. 

817. Who cannot transfer. — The incapacity imposed ! by the rule 
is personal being restricted to the parties to the suit or proceeding. Not only 
actual parties but those pro forma added are subject to the rule. And not only 
the defendant but the plaintiff as well is bound by it. These are restrictions 
of questionable policy, but afford a salutary protection to the litigating parties. 

The doctrine applies to all alienations whether made by a party to the 
suit, or by 'persons purchasing from those claiming under parties to the 
suit. (3) A purchaser from a person in bis own right is bound by a decree 
passed against his vendor in a representative character so as to affect the 
property. 

818. W^hen Lis Pendens begins. — The doctrine begins to operate 
as soon as a suit has begun to be (i) actively prosecuted: (§§. 819-822). (ii) in 
a British Court ; (^. 823). (iii) provided that the litigation is of a contentious 
character; (§§ 824-826) and (iv) the property is directly and specifically in- 
volved therein ; (§. 827, 828). These may be regarded as the conditions precedent 


(1) See Qokul Sahu v. Jodu Nundan, I. 
L.R.. 17., Cal., 721; Amar Singh v Nasmati, 
I.L.E., 9 All., 398; Bar Charany. Bar Shan- 
Tear, I.L.R., 18 All.. 59 ; Ahmad v. Bostan, 
[1894] , P R. No. 118 ; Rangayya v. Ratnam, 
I.L.R., 20 Mad., 392; Husain v. Oopal, I. 
L.R., 2 All., 428; Jagal Raiy.Makhna Kuar, 
[1888], A.W.N., 246 (Us pendens applied bO 
dispute Roiog on in the Settlement Court). 

(2) Brahannayaki v. Krishna. I. L. R., 9 
Mad. 92. 

(3) Vythinadayyan v. Subramanaya, I.L. 
R., 12 Mad., at p. 442; following Kailas 
Chunder v. Fulchand, 8 B.L.R., 474 <489) ; 
Jenkins v, Robinson, 1 Scotch App., 117; sec 
also Kishory Mohun v. Mahomed, I.L.B., 18 
Cal., 188. 

(4) Annamalai v. Appaya, 16 


372, F.B. ; following London v. Morris, 6 
Sim., 247 ; Windham v. Windham, 22 E.R., 
1103 ; Re South American and Mexican Co. 
[1896],! Ch. 37 (45,46); Naduroonissa v. 
Aghur AH. 7 W.R., 103 ; Raj Kishen v. 
Radha Madhab, 2l W.R* 349. 

(5) Pranjivany* Baju, I. L. R., 4 Bom., 
34. 

(6) Kailas Chandra v. Fulchand, 8 B.L.R. 
474 ; Anundo Moyeey* Dhonendro, 4 M.I.A. 
101 . 

(7) Tyler y. Thomas, 25 Beav., 47; Garth 
V. Ward, 2 Atk., 174; Qaskel v. Burdin, 2 
Bal. & B. , 170 ; Motilal v, Katul-ul din, LL, 
R. 25 Gal., 179 P.C. 

(8) Kasim y, Unnoda, 2 Hyde., 197. 

(9) Deno Nath v. Shama BibU I«L.R., 26 
Cal. 23 (26). 
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to the creation of the right, and it should be useful to enquire what is i&tended 
to be ooDveyed by them. 

819. As regards the initial operation of the doctrine, it was at one time 
. I held that a” suit must be regarded as becoming actively pro- 

secutoit ^ ^ ^ 8.S the filing of the plaint is brought to 

the notice of the defendant. (^) Ordinarily, such knowledge 
was held to be brought home to the defendant with the service of summons,!^) 
but it was held to be by no means essential, for it might have been conveyed 
by any other means.1^1 But these oases were always in conflict with the leading 
English precedential which approached the doctrine from an altogether different 
standpoint, and which has^ since received the of the Privy Council. (W 

According to their Lordships, the doctrine has nothing to do with the question 
of notice or service of summons upon the defendant. If the suit is pending, it 
will be regarded as being actively prosecuted until it is stayed, withdrawn or 
finally disposed of. And therefore, any alienation made after the institution ot 
the suit will be subject to the rule, if it answers its other requirementsf^l 
(§ 144 : — ‘‘ Their Lordships are unable to agree in the view which seems to 
have obtained in India that a suit contentious in its origin and nature is not 
contentious within the meaning of section 52 of the Act of 1882 , until a summons 
is served on the opposite party. There seems to be no warrant for that view in the 
Act, and it certainly would load to very inconvenient results in a country where * 
evasion of service is probably not unknown or a matter of any great diffioulty.’'(7) 

It is thus settled that the prohibition here enacted takes effect with the first in- 
stitution of the suit, whether in a right or wrong court since the words active 
prosecution ” refer only to prosecution by the plaintiff, and there are no words 
in the section making the rule dependent upon the jurisdiction of the Court.f®) 
So in a pauper suit, as soon as the plaintiff files his application for leave to 
sue in forma pauperis, there is the active prosecution of a contentious suit creat- 
ing the bar of Us pendens.^^^ Once the doctrine has begun to applv, no 
alienation prejudicial to the party in suit can be made pending the termination 
of the litigation, which is deemed to continue so long as the suit is pend- 
ing in appeal or execution, since the proceedings in the appeal court and 


(1) Abboy V. Annamalai, 12 Mad. 

180; Parsotam v. Sanchi Lai, I.L.K., 21 All. 
408 ; Jogendro v. Fulkumari. I. L. B., 27 
Cal., 77 ; Jogendro v. Oanendro, 4 C.W.N., 
254 (269). 

(2) Radhasam v. Maduni, I.L.B., 15 Gal , 
647 ; Parsotam v. Sanchi Lai, 1. L. R , 21 
All.. 408. 

(3) Cf. Jogendro v. Oanendro, 4 0. W. N., 
254 (260). 

(4) Ballamy v. Sabine, 1 De G. & J., 566 ; 
44 E. B. 842- 

(6) Faiyaz Husain v. Prag Narain, I. L. 
R.. 29 All., 339, P. 0., following Ballamy v. 
Sabine, 1 De G. & J., 668 (684) ; 44 E. R.. 
842 (849). 

(6) Faiyaz Husain v. Prag Narain, I. L. 
B., 29 All., 339 (345) P.C., in which the 
alienation was made only two days after the 
institution of the suit (See ^5. p. 344). This 
case then has the efleot of overruling the 
following cases: Kailas v. Fulcliand, 8 B. L. 
R., 474 ; BadTkisj/aw V. Sibu Panda, I. L. 
B., 8 Cal., 647 ; Jogendro v. Qamndro, 4 C. 
W. N., 254 (269); Krishna 'r. Dino Mony, 


I. L. B., 31 Cal., 658 ; Abboy v. Annamalai,^ 
I. L. R., 12 Mad., 180, Parsotam v. Sanchi 
Lai, I. L. R., 21 All., 408 ; Chaturbhuj v. 
Lachmani, I. L.R, 28 All, 196 ; Ramchand v. 
Abdul (1899) P. R. No. .32. On the other 
band, the view ot the Privy Council is in 
conformity with that taken in the following 
cases ; Jogendra v. Fulkumari, I. L. R,27 
Cal., 77 Krishnappa v. Shiwappa, 9 Bom. L. 
R., 530. A summary of the English leading 
precedent following by the Privy Council will 
be found given on p. 83, footnote (4) ante. 
In this case it should however be noted. 
Turner, L. J., remarked : The service of 

the subpana constitutes a ha pendens between 
the plaintiff and defendant." {Bellamy v. 
Sabine, 1 De G. & J.. 566 (586) ; 44 E. R., 
842 (850). 

(7) Faiyaz Husain v. Prag Narain I. L. R , 
29 All., 339 (346), P. C. 

(8) Tangorv. Jaladhar, 14CW. N., 322; 
I. C. 691 (692). 

(9) Ambikapratap v. Dwarka, I. L. R. 30 
All., 95 (102). 
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execution, are merely a continuation of those in the suit.(^) But an aliena- 
tion made after the decree, but before the appeal is filed, has been in one 
case held to be not opposed to this rule, as there was then no suit pend- 
ing before any court, but Mitter, J., dissented and held that the purchaser was 
bound to wait until the term of appeal had expired. But although this view 
has not been followed in subsequent cases, (3) having regard to the nature of 
the doctrine and the mischief it is intended to avert, it is difficult to hold that a 
purchaser is not bound to wait for the possibility of an appeal. (4) For as the 
Calcutta court in one case said : The proceedings of the appellate court were 

but a continuation of the proceedings in the suit, and although for a time there 
was a decree in favour of the present plaintiff’s nredecessor in title, yet that was a 
decree which was open to appeal, and the decree having been appealed against, we 
ought to take it that the decree of the appellate court was the decree in the suit and 
the sale at which the plaintiffs purchased having taken place pending the suit in 
which the decree was pronounced, we think the doctrine of Us pendens does 
apply to the case.”^^) The contrary view has no doubt found favour with certain 
judges in England who have regarded the question from the standpoint of notice, 
but even on this ground Lord Bedesdale has laid down that since in all appeals it 
was still a question whether the suit was rightly dismissed, and the parties thus 
having notice, must take subject to all the legal and equitable consequences. 

So where the plaintiffs purchased a certain property after the decision but 
before the drawing up of the decree of the lower court which declared the seller’s 
title to the property, and the decree was subsequently appealed against and 
reserved by the appellate court, it was held that the doctrine of Us pendens 
applied, as the plaintiffs purchased during the active prosecution of a suit with- 
in the meaning of the section, although no appeal was actually pending at the 
time when the purchase was made.f^l In this case the decision turned upon the 
point that the “ inevitable appeal ” was delayed only because the decree had not 
been drawn up, and that, therefore, the purchase must be regarded as having been 
made during the “active prosecution” of the suit . A obtained a decree against 25, 
and in execution thereof attached certain property; C objected under section 278 
of the Code of Civil Procedure, 1882, but his objection was disallowed. He brought 
a regular suit, but it was dismissed. He then appealed against the decree, and 
during the pendency of the appeal the property was put to auction and purchas- 
ed by D, who subsequently sold it to E. The appeal was declared in favour of 
C, who thereupon sued both D and E for the recovery of the property on the 
ground that the purchase by D being pendente lite did not affect his right, and it 
was so held by the Allahabad High Court.ii^) And since the decree-holder is as 
much bound by the rule as the judgment-debtor, he cannot, ponding an appeal, 
grant a perpetual lease of the land decreed to him so as to bind his opponent in 
the event of the decree being reversed, (10) The proceedings in execution taken 


(1) Govind V. Giiru Churns I. L. R., 15 
Cal., 91 ; Gajapati v. Sri Gajapati, I. L R., 
7 Mad., 66 ; Sachivayyar v. Muttu Sahapihi^ 
I. L. R., 9 Mad. |106; LahtKoer v. Sobatha^ 
I. L. R. 3 Cal,, 724. 

(2) Chunder Koomar v. Gopee, 20 W. R,, 
204 ; Danmal v. Daulat^ 1 C. P. L, R., 19. 

(3) Kishory Mohun v. Mahomed, I. L. R., 
18 Cal., 188 ; Badhica v. Radhamoni, I. L. 
B.,7 Mad., 96. 

(4) Deno Nath v. Shama Bibee, 4 0. W. 
N.. 749. 

(5) Gobind v. Gurii Churn, I.L.R., 16 Gal., 
94 (99) ; Deno Nath v. Shama Bibee, 4 C. W. 


N., 840 (742) ; Deno Nath v. Shama Bibee, 1. 
L. R., 28 Cal., 23(26). 

(6) Sugd. V. & P. (14th Ed.), 758. 

(7) Deno Nath v. Shama Bibee, 4 C. W. N., 
740; Gobind v. Guru Churn, I. L. R., 15 
Cal . 94 (99). 

(8) C(. Kaseemunissa Bibee v. Nilratna 
Bose, I.L.R., 8 Cal . 79 (86). 

(9) Sukdeo v. Jumna. I.L.R., 23 411., 
60. 

(10) Gajapati v. Qajpati, I. L. R.. Mad., 
96 ; Mathewson v. Gobardhan, I. L. R., 28 
Cal. 492 (497), 
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for the purpose of effeoting a sale are in a sense proceedings in the suit against 
property, and all persons who purchase from the judgment-debtor pending those 
proceedings, come into the position of purchasers pendente UteM) But an execu- 
tion long neglected and finally struck off, may be presumed to have ceased 
to be operative, and in that case a judgment-creditor’s title will only date from 
any subsequent attachment which he may obtain. In the case of a property 
not “directly and specifically in question” in suit, Us pendens would begin from 
the date of its attachment in execution made in the manner provided for by 
section 64, and o. 21 ; rules, 54 and 55 of the Code of Civil Procedure, which 
must bo strictly adhered to.i^) (§ 849). 


820 . The same considerations which extended the doctrine to appeals and 
executions, would appear to apply with equal force to the 
revival of a suit after its dismissal in default, or its with- 
drawal, provided that the restoration is applied for within a 
But where a fresh suit has become necessary on the dismissal 
of the former suit, the doctrine would then appear to be inapplicable. And so 
again, if the propriety of the decree is contested on review, which are proceedings 
of an extraordinary character, it cannot be contended that the doctrine should 
still continue to apply. Proceedings on review are not a continuation of the 
suit but partake of the character of a new and original suit. No doubt a new 
lis pendens would bo created by the notice on review but it would not relate 
back to the original suit which must be considered to have ended with the 
decree. And so the Privy Council remarked : “ It is clear that when a sale of 
land is made between the date of final judgment affecting the land and the 
date when the proceeding in error is commenced, to reverse that judgment, it 
is not subject to a Us pendens, and the purchaser will get a good title by the 
purchase, notwithstanding the circumstance that the judgment is afterwards 
reversed in the proceeding under the writ of error. 


Revival of dismlBB- 
ed suit: Review. 

reasonable time. 


821 . Prom whac has been said above,§it is clear that in a suit on a mort- 
gage in which a preliminary decree precedes the final decree, lis pendens continues 
till the decree absolute is made, and mortgagee or the auction-purchaser, as the 
case may be, is placed in possession. In a case of a simple mortgage, it is 
evident that the mere making of an order absolute for sale does not give the 
mortgagee satisfaction, for after that order the property must be sold, and till 
this is done, the mortgagor can dispose of the property so as to confer upon the 
alienee a title which could compete with that of the mortgagee. For if it were 
so, the mortgagor might at any moment thwart the mortgagee. So far as 
regards the simple mortgagee, the question appears then to be simple, but the 
same cannot bo said of a suit on a mortgage by conditional sale. Here there 
can be no doubt but that lis pendens continues after the decree nisi and up to 
the passing of the decree absolute, and even up to the time the mortgagee is 
put in possession by an order made under o. 34 r. 3 ot the Code of Civil Proce- 
dure. But if instead of the court placing the mortgagee in possession it orders 
that possession be recorded in a separate suit, is hs pendens to continue till 


(1) Bhuggobuttyv* Shama Churn, I. L. B., 
1 Cal., at p. 341 ; Shivaiiram v. Waman, 
I. L. R., 22 Bom., 939. 

(2) 3hoje Mahadeo v. Gangabani, 15 Bom., 
L. B.. 809. 

(3) Puddomome v. Roy Muihooranath, 12 
B. L. R., 411, P. C. 

(4) Ss. 274-276, Code of Civil Prooedure, 
1882 (Act XIV of 1882) Dinendronath v. Ram 
Kumar, I. L. R., 10 Cal., 107 ; Oangadin v. 


Ehusal, I. L. R. 7 AIL, 702. 

(5) Pierce v, Stmdf, 11 Moo, P. C., 384 
(F. B.). 

(6) Chunnilalv, Abdul AU%1, L. R,, 23 
All., 331 ; Parsoinm v ChJieda Lai, I. L. R., 
29 AIL, 76; LokenathvtAchutanand, 2 I. C., 
86 (87). 

(7) Parsotam'T, Chhedda Lai, I. L. R., 29 
AIL, 76. 
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the ot-her suit is disposed of ? There appears to be no reason why it should, and 
indeed if it were so. one would never know when Us pendens would oease. 

A person acquiring an interest in the mortgaged property j^ndmte lite has, 
of course, no right to redeem it, and this is the only valuable right in respect of 
which the operation of the doctrine comes into play in a suit on mortgage. 

822. The party relying upon this rule must nob bo guilty of laches in 

pursuing his remedy, otherwise this section will nob avail 
Lyndhurst says : " Without going so far as to 

ar e reme y. with Lord Bacon that there must bo a constant and 

vigorous prosecution of the suit, still Something must bo done to keep it alive 
and in activity. *’(1) Hence whore the decree-holder obtained a decree on certain 
houses on the 29bh November, 1869, and failed to execute it for seven years, 
in the meantime the judgment-debtor mortgaged them in 1876, the Bombay 
High Court held that the mortgagee took unafifectod by the decree-holder’s 
equitable lien created by the decree. 

823. Again, the suit, must bo pending “ in any court having authority in 
British Court. British India, or established beyond the limits of British 

India by the Governor-General in Council, from which it 
follows that the pendency of a suit in a foreign court does not create a bar to 
an alienation in British India. This clause, however, is not free from defect, 
for it takes no account of the final appeal before the Privy Council. The 
language of section 12 of the Code,^3) is on this point more accurate. The 
reason of the rule which restricts the application of the doctrine only to suits 
pending in British Courts is obviously [founded upon the fact that in foreign 
courts, not only the procedure bub the remedy may be different and governed 
by different considerations and laws.f^l Taken along with section 12 of the 
Code, the effect of the law is thus to prevent not only an alienation of, but any 
agitation regarding the same property when it is the subject-matter of any suit 
in a British Court in India. 

The court, again, must not bo wholly without authority, or jurisdiction, for 
a court wholly devoid of jurisdiction cannot pass a valid decree so as to affect 
any alienations made pendente lite. For this reason a patni lease of lands 
granted by a Hindu widow in possession, pending an equity suit brought against 
her husband’s executors was upheld, the property being situate beyond the 
jurisdiction of the Supreme Court in which the suit was pending.(5) So in an 
old case the Privy Council appear to have held that the Supreme Court at 
Calcutta could not pass a decree so as to affect land in the mofussil and in the 
possession of persons other than the parties to the suit (6) So a purchaser of 
property in respect of which a suit for foreclosure was pending in the Supreme 
Court was held to have been unaffected by the decree passed by that Court.f'f) 
But where a decree was passed on a compromise not properly sanctioned by the 
Court, against a minor not properly represented, and whereupon, he sued for its 
cancellation in the Court of a Munsiff who entertained it, but afterwards finding 


(1) Kinsman v. Ki/nsman^ 1 Buss., and M. 
622. 

(2) Venkateshv. Maruti,!, L. B., 12 Bom., 
127 : distiDguishing Bazayet Hossein v 
DooH Chund, I. L. B., 4 Gal., 409, P. O. 
Narayan v. Krishnaji, 11 B. H. 0. B., 139 
see also Varden Seth v. Appundi, 6 M. H. 0, 
B., 75 ; Annoda v. Ghatterji, 1 Hyde, 160 

(3) Act XIV of 1372. 


(4) Cox V. Mitchell 7 0. B. (N. 8.), 66 ; 
Me — enry v. Lemis, 2l Oh. D., 202, O.A , 22 
Oh. D., 397. 

(6) Bissonath v. Badha, 11 W.B.. 664 (664). 
(6) Auundo Moyee ▼. Dhonendro, 14 M.I* 

A., 102 (109) ; explained in Oobind v. Ghiru 
Chum, I, L. B., 12 Cal., 94 (97) ; Venkatesh 
V. Maruti^ I.L.B.. 12 Bom., 220. 

(7) Ibid, 
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himself to possess no^ jarisdiotion returned It for presentation to the oourt of a 
Subordinate Judge, in whose oourt the plaint was^presented, after which the 
alienation complained of was made. The Subordinate Judge later on discovered 
that the Munsiff had jurisdiction to try the suit and so returned the plaint for 
re- presentation in his court, which was done ; the suit being afterwards 
compromised, the plaintiff obtaining a decree and the question then arose 
whether the alienation made pefidente lite was affected by this rule, and the 
ooart rightly held that the fact that the suit should have been filed in the 
lowest court of competent jurisdiction did not divest the superior courts of their 
pecuniary jurisdiction and that therefore while the suit was pending in the oourt 
of the Subordinate Judge he had jurisdiction to try it, though under section 16 of 
the Procedure Code, his was notr the court of the lowest grade competent to 
try it. fll 


824. Thirdly, the suit or proceeding must be of a contentious character, 
which excludes collusive and covinous suits and proceedings 
oontenti^s' * which the rule does not afford its protection. But the 
term contentious suit at proceeding has been the subject 
of a variety of interpretations.O) ** A contentious suit. ” observed Maclean, 
C.J., * is a suit involving contention, and it is perhaps difiioult to predicate of 
any suit at the moment of its inception, whether or not it is likely to be con- 
tentious ; but if in point of fact, it turns out to be a suit which was contested, 
then to my mind, the suit is a contentious one and the section applies. 

In other words, according to this view no suit is contentious, unless it is 
contested. And since this can only be ascertained when the defendant 
has entered bis defence, it has even been held that no suit becomes conten- 
tious until the defendant has put in his written statement. Where the 
right of a defendant to alien certain pronerty is admitted, the mere institution 
of a suit against him would not, it is said, prevent him from alienating 
it, but if afterwards some more defendants are added who dispute tnat right, 
it would make the suit contentious as from the date the disputing defendants 
filed their statements. The same idea seems to find expression in the 
view now no longer tenable that there can be no Us pendens unless tho 

defendant has been served, or has at least notice that the plaint has been 
filed. (7) This view is not opposed to the cases decided in EnglandiS) and 
America <9) though in the latter country there is the same want of unanimity, 
since there are cases in which the doctrine is held to take effect immediately on 
the institution of the suit, a view which may, so far as regards this country, be 
taken to bo settled by the decision of the Privy Council. (lO) And the same 
tribunal appears to have foreshadowed their view of what they understand by 
the expression contentious suit, for they say : “ The mortgage of Mirza Muzaffar 
Beg was made during the pendency of Nawal Kishore s suit, which was in its 
origin and nature a contentious suit. . It is then the origin and nature 

of a suit that determines its contentious or non-contentious character. The 


(1) In Tanger Majbiv. Jaladhar, 14 O.W. 
N. 323. 

(2) Jogendra v. Fulkumari^ I. L. R , 27 
Cal., 77 (84). 

(3) Krishna v. Dinontony^ I.L.R., 34 Oal., 
668 . 

(4) Krishna v. Dinomony^ I.L.R., 31 Oal., 
668 (662). , ^ 

(6) Faiza/ry Husain v. PrOg Narain, I. Ij. 
R., 29 All., 339 P.C. 

(6) Badhasham v. Shibu Panda, I. Ij.R.. 


15 Cal. 647 ; Parsotam v. Sauchilal^ I.L.R., 
21 All. 408. 

(7) Kailashv. Fulchand, 8 B.L.R., 474; 
Abboy V. Annamalai, I.L.R., 12 Mad., 180. 

(8) Piggot V. Nawer, 3 Swan. , 535. 

(9) Leitch v. Wells, 48 N. Y., 611 ; Dowson 
V. Mead, 71 Wis., 295 ; Roberts v. Jackson, 1 
Wend.; 486. 

(10) Faiyaz Busam v. Prag Narain, l.L* 
R., 39 All.. 339, (344, 346), P.C. 

(11) 16. p. 346. 
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expression " contentious suit " must then be held to be used in oontradiatinotion 
to a friendly or collusive suit in which there is no contest, and the parties bring 
the suit only to obtain the decree of a court declaring their rights as to which 
tbey are themselves in perfect agreement. “I am clearly of opinion." remark- 
ed Beaman, J. "‘that from the moment a suit of any sort whatever except only 
collusive suits, is filed, it is potentially contentious. So called friendly suits, I 
think certainlyiare. For the purpose then of conditioning the rule of Us pendens 
1 would say that the filing of anv but a collusive suit is enough. (2) In India, 
it may be added, a suit is deemed to commence from the date of the filing of 
the plaint. (3) Similarly, the contentious jurisdiction here spoken of, is obviously, 
that, by invoking which a party havings difference with another puts the law in 
motion as against that other, in contradistinotion to jurisdiction to be resorted 
to in matters which ex hypothesi admit of no opposition. It is sometimes said 
that, if a suit, though originally contentious, is subsequently compromised by 
the act of the parties, ceases to be contentious, and the court thenceforward 
performs no judicial function, but only an administrative one in recording the 
compromise. But this view is obviously unsound and leads to a reductio ad 
ahsurdum. For it involves the proposition that there can be no lis pendens in a 
case culminating in a decree passed ex parte, or on confession, or as the result 
of the defendant abandoning a defence originally set up. The essence of the 
doctrine is that where a proceeding before a court exercising conteptious jurisdic- 
tion is honestly brought to a termination in one of the modes which the law 
permits it to be determined by, and a decision of the court is obtained, such deci- 
sion is binding upon ail persona who claim title by virtue of a transfer pending the 
litigation and there is no reason therefore, for attaching greater eflScacy to a 
decision arrived at after actual contest than to decisions arrived at otherwise. 
Moreover, it would be setting an embargo on all compromises if they were ex- 
cluded from tbe salutary protection of the rule for no plaintiff would bo willing 
to risk a compromise, if by so doing he would set the other party at liberty to 
place the property beyond his reach, f®) But there are cases in which this has 
not been conceded. Their view appears to be that in order that a suit may be 
contentious, it must continue to be so in all its stages till its final determination. 
So if, pending a suit for partition of immoveable property, a party to the suit sold a 
part of the property in question to a stranger who was not brought on the record 
and after the execution of the sale-deed, the parties to the suit entered into a 
compromise in accordance with which a consent-decree was passed, it was held 
that the purchaser was not bound by the decree passed by consent and that his 
suit for possession of the land could not be on that ground resisted. (3) So where 
a co-sharer instituted a suit against the other co-sharers for partition, admitting 
that a co-sharer defendant B had a share in the property, who, however, did 
not appear, and his right to a share was denied by the other contending 
defendants, and it was so held by the court. Before, however, the cosharers* 

(3) Srinivasamorthy v, Venkatah, I.L,R., 
29 Mad., 239. (256). 

(4) Vythinadayyan v. Suhramanaya, I.L. 
R.. 12 Mad.. 439 ; overruled in Annamalai v. 
Malayandi, I.L.R., 39 Mad., 426, F.6. 

(5) Annamalai v. Malayandi, I.L.R., 29 
Mad., 326 P.B. ; overruling contra in Vythi- 
nadayyan V. Subramanaya, I.L.R., 12 Mad., 
439, 

(6) Kailas v. Fulchand, 8 B.L.R,, 474, 
(489) ; i/en/cms V. Robinson, L.R., 1 So. A. 
117 ; of. Krishna v. Dmomot^y, I.L.R., 81 
Oal.. 668 (662). 


(1) Krishnappa v. Shiwappa, 9 Bom , 

635 (639); Jogendrav. Fulkumari, 1...R., 
27 Oal., 77 (92) ; Poolak v. Chennngdam 
(1918) M. W. N. 672 ; Dhiraj v. Dinanath, 
6 N.L.R. 140 (142). The contrary held in 
Ramchandy. Abdul (1899) P.R. No. 32 (If no 
issues fixed, the suit is not contentious), is 
no longer tenable. Brojo Kishoree v. Mejan 
Biswas, 13 C.W.N. 138 ; Tangore v, Jaladhar, 
14 O.W.N. 322 ; 6 I.C. 691 ; Tinoodhan v. 
Trailokhya, 7 C.W.N. 413. 

(2) Krishnappa v. Shiwappa, I.L.R. 31 
_om. 393. 
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denial and the decree of the court, fi's share was brought to sale in exeoulioD 
of a money 'decree against him, and the purchaser being put in possession 
unsuccessfully applied to be made, a party to the partition-proceedings, and 
eventually sued the co-sharers for possession, who assailed his suit on the 
ground of Us pendens, but the court held that inasmuch as the share had passed 
to the plaintiff before the right of B to the share was denied, that doctrine was 
inapplicable, and that inasmuch as the plaintiff was not permitted to become a 
party to the partition -suit, he could not be prejudiced by the result of that 
suit. 

825. But where the plaint itself indicates that the suit would be conten- 
tious, the case was said to be otherwise, So it was held that a suit brought 
for the purpose of recovering moneys due on mortgage- bonds by sale of the 
immoveable properties mortgaged therein would not be contentious, if no 
question as to the right to those properties is involved and the defendant does 
not appear to contest the claim.*’ In such a case, then, if the mortgagor 
executes another mortgage during the pendency of the suit, the puisne mortgagee 
would not be bound by the result of that suit or the sale that may take place 
consequent thereupon, so as to affect his right of redemption, But this view 
was regarded in Bombay as the outcome of this section, and in oases decided 
independently of it, the court laid down the contrary. (6) And there appears to 
be nothing in the section to support it, and the recent view of the Privy Oouncil 
is clearly opposed to it. (6) In the case before that high tribunal the facts were 
similar. A certain village was mortgaged to A who instituted a suit thereon. 
Two days after the institution of this suit the mortgagor executed another 
mortgage in favour of B. A obtained a decree for sale and in execution, himself 
purchased the property. He was resisted by B who had been previously put in 
possession in execution of his own mortgage, and the Privy Council held that 
B's mortgage was affected by A*s Us and that he had not even the right to 
redeem A*s mortgage after the decree absolute in bis favour. (6) ’It may then 
be taken as settled that a contentious suit would comprise any suit in which a 
party having difference with another puts the law in motion as against the 
other, and as such, a suit on foot of mortgage whether for foreclosure, sale or 
redemption (^) would be a contentious suit. But it has been held that a partition 
suit in which the rights of the parties are nor, disputed, but has for its object 
only an alteration in the mode of their enjoyment is not a contentious suit, so 
that an alienation made by a party pending such suit would be unaffected by 
the rule. (§§ 827, 832 — 833). But the case would bo otherwise if in the suit the 
shares of the parties and their rights thereto are disputed. (9) 

826. Before a suit becomes contentious, the plaint must be filed and 

made a permanent record, with the bona fide intention of pro- 
Commenoement secuting it. If the plaint is merely deposited with the clerk, 
of contention. jg instituted, and no suit can be deemed to bo pond- 

ing unless it is presented and proceeded with as required by law. But in order 


(1) Krishna Y, Dinomony, I.L.R., SlOal.. 

\2) Jogendra Chander v. Fulkumart, I.L. 
R., 27 Oal., 77 ; explained in Krishna v. 
Dinomony, I.L.R. , 31 Cal., 668 (662). 

(3) Upendra Ohandra v. Mohri Lai, I.L. 
R., 31 Oal., 746. 

(4) Upendra Ohandra V, Mohri Lai, I.L. 
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Narain, I.L.R., 39 All., 389 (346), P.O. 

(6) Shwjiram v. Wamon, I.L.B.^ 22 Bom. 


939 ; Samal v. Babaji^ I.L.R., 31 Cal., 361 ; 
Lope V. Varve (1838) .39 ; Rachappa 

V. Manqesh (1898), B.P.J., 386. 

(6) Faiyaz Husain v. Prag Narain, I.L.R. 
29 All., 339 (346), P.C. 

(7) Durga Prasad v. Madho^ 8 O.L.J., 163 
(166) ; Tinoodhan v. Trailokya, 18 I.C. 177. 

(8) Zabid AH v. Budra Singhy 6 I.C. 800 
(801). 

{9) Tatachand v. Bdchntun, 18 I.C., 492* 
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to make a suit contentious, it is not necessary that the defendant should have 
disclosed his defence, for if this were the case, the very object of the rule would be 
frustrated if the defendant could evade service, and transfer his property in the 
meantime. So, the mere filing of a petition for leave to sue in forma 
pauperis marks the commencement of contention for the purpose of the rule, and 
it is not necessary that the application should have been granted. (2) (§ 819.) If 
the original suit did not involve the property, but pending the suit an amend- 
ment is file^ alleging new matter, and involving property not before in litigation, 
the lis pendens created by the amendment will then commence from the filing 
of the amended pleadings, and will not relate back to the commencement of the 
action, so as to affect intervening rights. So, where the claim was set upon a 
ground, and that ground becoming untenable, the plaint was allowed to be 
amended to disclose another equity, upon which the suit prevailed, a purchaser 
preceding the amendment was held not to be bound by the decree. Where 
an award properly made directs that certain property be sold to the plaintiff 
in satisfaction of his debt, and it is filed in court, its presentation in court is 
equivalent to the presentation of the plaint for the specific performance of the 
contract to which the award gives rise, and proceedings consequent thereon would 
constitute a lis pendens, during which a holder of a mere money-decree could 
not by any proceeding which be might take, defeat the object of the plaintiff’s 
application to file his award. (^) So where the plaintiff sued the defendant 
for the specific performance of his contract of sale of land, and the parties then 
compromised the suit whereby the defendant became liable to refund the 
earnest money within three months, failing which he agreed to execute a con- 
veyance, it was held that the auction -purchaser of the property after the insti- 
tution of the plaintiff’s suit was bound by lis pendens and that the plaintiff’s 
conveyance had therefore priority over the auction-purchaser. (^) 

827. of What Property Prohibited. — Fourthly, in 

order to affect an alienation pendente lite, it is further 
be Bpeclflcally*”in essential that the property must be directly and specifically 

^ involved in the suit. In one sense, the defendant’s whole 

property is more or less in every suit, involved in the sense 
that the decree would have to be ultimately satisfied out of it, but this is by no 
means sufficient to put a stop to all alienations of bis property. The doctrine 
affects only such property as is directly and specifically in contest, or is the 
subject-matter of the suit. This provision of law is made in view of the object 
which the doctrine has in view, namely, to prevent the acquisition pendente lite 
of an interest in the subject-matter of the suit, to the prejudice of the plaintiff. 
Thus, where a suit is on a debt, trespass, or for damages of any kind, the claim 
is limited to a money demand, and does not specifically affect any particular 
property of the defendant for at least only a decree can be passed against the 
defendant, which may have to be satisfied out of his property generally or from 
him personally. (6) If the rule was pushed to the extreme of an application 
to actions in personam^ whether arising ex-contractu, or ex-delicto, defendants 
would have to submit to any exactions which claimants, upon unfounded and 
unjust claims, might make against them, or quit doing business altogether. And 


(1) Bennett's Lis Pendens, 168, 109 ; Cha- 
turbhuj V. Lachman Singh, I. L. R.. 28 All,, 
196. 

(2) Ambilca Pratap v. Dwarka Prasad, 
1. li. R., 30 All., 95 a02). 

(8) Hukum Ohand’a Bes Judicata, 696^ 

(4) Pranjwan v. Baju, I. L. R., 4 Bom., 


34; Sorabji v. lahvardas (1892), B. P. J., 6. 

(5) Maung Ta v. Maung Po, 81. 0., 1208 
(1209) ; Baghumal v. Pat Bam, (1908), P. Ii. 
R., No. 52. 

(6) Mali Lai Pal v. Preo Lall Mitra, IS- 
O.W.N., 226. 



8 a2.] 


PROPERTY SPBCIPIOALLT IN DISPUTE. 


517 


it is oonoeivable that by suits and oounter-suits, there would be a praotioal 
prohibidon against dealing with the parties pending the litigation, thereby 
ereating a greater misohief than any benefit which the doctrine could have possi- 
bly conferred upon the parties. And so, in one case the court remarked ; No 
case has gone so far, as it would be very incovenient if where money is secured 
upoQ an estate, and there is a question depending in this court upon the right 
of, or about that money, but no question relating to the estate upon which it is 
secured, that a purchaser of the estate pending the suit, should be affected with 
notice by such implication as the law creates by the pendency of a suit.*' 
Eliminating, then, from consideration all personal aotions, the doctrine must be 
limited to apply only to suits in which the relief sought includes the recovery of 
possession or the enforcement of a lien, or the cancellation or creation of 
muniment of title, possession of, or right of possession over a specific property. 
Thus, if a person sues to set aside a transfer as fraudulent, or for declaration that 
certain property is liable to attachment in execution of the plaintiff’s decree, 
or that he has some specific claim over the property, in all such cases there is 
scope for the application of the rule. So again, if a suit is brought for specific 
performance of the contract of sale or for pre-emption (3) or to set aside 
alienations made by a widow, (^) or for a partition of the family property in which 
there was a dispute as to shares, the doctrine was held to be equally applicable.^^) 
But a partition-suit in which the rights and shares of the parties are not 
disputed would appear to stand on a different footing.^6) for such a suit could 
hardly bo regarded as contentious. (f) (§§ 818 , 824 ). The primary object for 
which the suit is brought is not material, provided the court has to adjudicate 
upon the property for secondary purposes. Thus if a specific property is sought 
to be charged for maintenance, the defendant cannot, pending the suit, alienate 
the property, but unless some specific property is mentioned, the doctrine will 
not apply. (^) Of course, a charge could only be asked for in cases in which the 
personal law of the claimant entitles him to it. The example of a»Hindu widow 
furnishes an apt illustration of where a charge may be claimed. Therefore 
a suit in which a widow claims to get her maintenance made a charge on the 
immoveable property in the hands of the heir is one in which a right to the 
immoveable property is directly and specifically in question, and a mortgagee 
who takes a mortgage of the property during the pendency of the litigation 
takes it subject to the rights of the widow if she succeeds in the suit.C^O) But a 
mere prayer to the effect that all the real and personal property of the defendant 
be set apart to her for her support and maintenance is too general to designate 
any property so as to make it the subject-matter of the litigation. The trans- 
ferrer pending such a suit has no reason to anticipate that the decree would affect 
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the propertiy he was alienating. The decree which may be obtained in such 
a case may constitute a charge on certain property, but it cannot constitute Us 
pendens. So in divorce and desertion cases where alimony is claimed but not 
sought to be charged upon certain property specifically designated, the rule 
creates no disability as regards alienation, since the property is then only in- 
cidentally involved in the suit. A suit to establish a will would appear to 
constitute,(3) but caveat proceedings do not constitute a Us pendensS^) 

828. It is of the essence of the rule that in order to obtain protection of 
the rule the property must be directly and specifically in question. ” Property 
may be directly without being specifically in question. For this purpose, the pro- 
perty must be described in the pleadings with sufficient accuracy, that is, it must 
be described by such definite and technically legal description alone, as there 
must be such a general description of its character or status that upon enquiry 
the identity of tbe property can he ascertained. If therefore the property is 
misdescribed by a wrong name or number so that its identity becomes a matter 
of doubt, then the rule would be inapplicable. In a suit for specific per- 
formance of the contract of sale or lease, the property to be sold or leased is 
both directly and specifically in question, so that any alienation of it during 
the pendency of the suit would be subject to the rule.f®) 

829. To What Suits is the Doctrine Inapplicable.— Again, the 
Suit for aoeounts. <3octrine is inapplicable to a suit for accounts. Thus in a case, 

a decree for an account was passed in 1855 against an executor 
who died in 1856, whereupon the suit was continued against his representa- 
tives who were ordered to pay a certain sum into court. The representatives 
having failed to pay the amount, the Court ordered execution against their pro- 
perty which was sold to A in 1377. It appeared that the representatives had 
already soon after the death of tbe executor mortgaged tbe property thus sold 
" for tbe purpose of paying tbe Government revenue of certain taluqs ” belong- 
ing to tbe deceased executor. The mortgagee sued and obtained a decree on his 
mortgage, in execution of which the property was knocked down to B, who then 
sued A for possession, on tbe strength of his purchase but was met with the plea 
of lis pendens. The Court, however, held that the nature of the suit in which the 
decree and sale were made, precluded application of the doctrine. In so decid- 
ing, the Court observed that there was nothing in the decree for money to lead 
B to anticipate that the particular property he was taking in mortgage would 
be sold. (7) 

On a similar principle, a petition for winding up a company does not con- 
stitute a lis pendens against the contributories for unpaid calls, on the ground 
that possibly real estate of the company in tbe bands of the contributories may 
be affected. Of course, in such a case, it is quite possible for the official or ad 
interim liquidator to sue the contributory in respect of tbe property claimed 
against him and to attach it, if need be, to prevent the possibility of a colourable 
alienation. (6). The case is a similar to a suit against a partnership, where the 
whole accounts of tbe partnership are to be taken, and a decree is passed against 


(1) Kaseemunnissa v. Ntlratnaf I.L.B* 8 
Oal., 79(86). 

(2) Garth Ward, 2 Atk., 174. 

(3) Salter v. Salter, [1996] P. 291. 

(4) Loke Nath v. Achutananda, 2 I.O. 85 ; 
Haji Sayed Naimuddin v. Sidkaran, 9 0*F. 
L.B.. 22(26). 

(6) 26. p. 87. 


(6) Munni Begum v. Dooli Chanda 2 I.G. 
266 (268). 

Kaseemunnisa v. Nilratna, I.L.B., 8. 
Cal., 79 (86) ; followed in Chunder Nath v, 
Nilkant, i6.. 690 (699). 

(8) In re Barned's Banking Co., I.L.B. 2f 
Ch., 171 (176). 
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a defoDdanfe, wbioh, If unsatisfied, may be enforced against his property, faut a 
mere partnership-suit oould not in oQuity tie no the hands of all partners as 
regards the alienation of their own property. (^) 

830. The same rule bolds good as regards administration-suits, in which 
^ effect debtors to the estate separate suits would have to 
be instituted. But, even in au administration-suit if a 
particular estate is charged with a particular trust, lis 
pendens may be created, (2) But in such a case a person to bo touched by the rule 
must be impleaded in the suit. Where debts are charged by a testator upon bis 
immoveable property, an administration- suit by a creditor will be a lis pendens^ 
Even were they not so charged but are suflSoiently specified, the suit is still sub- 
ject to the rule, but in either case subject to the exception that the transfer 
cannot be impeached if the transferee had reason to believe that it was made to 
pay off the testator’s debts. So it has been held by the Privy Council that 
when the estate of a deceased person is under administration by the court or 
out of court, a purchaser from a residuary legatee or heir buys subject to 
any disposition which has been or may be made of the deceased’s estate in 
due course of administration ; the right of the residuary legatee or heir being 
only to share the ultimate residue which may remain for final distribution after 
all the liabilities of the estate, including the expenses of administration, have 
been satisfied. As between the appellant and respondent, who were rival 
mortgagees of the property of a Muhammadan family, che Judicial Committee 
upheld the title of the appellant, who represented a purchaser at sales by 
the Receiver of the High Court in a suit for administration of the estate 
of one of the mortgagors, as entitled to priority over that of the 
respondent, who claimed through a purchaser in execution of the mortgage- 
decree at sales which took place pending the administration-suit, in 
one case after the order for sale by the court and in another ajtev the actual 
safe by the Receiver in that suit. The shares of all the heirs to the mort- 
gagor’s estate were, pending the suit for administration, purchased at private 
sales by the appellant in the name of, and were transferred to, a benamidar, who 
was made a party defendant in the appellant's mortgage-suit and a party plaint- 
iff in the administration-suit. It was held that the appellant being, in execution 
of decree in the mortgage- suit, alone represented in each side of the record; 
oould not rely on the sales effected in such circumstances in support of his title 
or derive any advantage therefrom, it being moreover held without deciding whe- 
ther such transfers oould be avoided under this or the next section in a 
properly constituted suit, that the appellant must be treated as the transferee 
for value of the entire equity of redemption, and that the respondent, therefore, 
had not made out any title to redeem the appellant's mortgage, notwithtsand- 
ing the subsequent sales in his motgage-suit under which be claimed. 

831. Now, since a creditor's suit against the estate of a deceased person 
is treated as an administration-suit, it follows that the 
Money lult. same principle should govern such suits also. But the 


(l; Per Turner, L.J., la re Earned' s Ban- 
king Co,, L.R.. 2 Oh., 171 (I76j ; following 
Benkinsopp v. Benkinsopp, 1 De M. & G. 495. 

(2) Walker v. Plamstead, 2 Keoo. Pt. 2, 57 ; 
oited per Kay, J,, in Price v. Pries, 35 Oh. 
297 (302). 

(3) Price V. Price, 36 Oh. D., 297 (304) ; 
Walker v. Flamsiead, 3 Keoy., Pt. 2. 57 : 


Neeves v. Burragee, 14 Q.B , 504 ; Bery v. 
Oibsofis, L.B., 8 Oh., 747. Of. ChatUrput v. 
Makara: I.L.R., 32 Gal., 198. P.G. 

(4) Chatterput v. Maharoj, I.L.R., 82 Cal., 
198 (217. 218), P.O. 

(5) Ban Meharhai v. Mayan Ohand, I.L, 
R.. 29 Bom. 96. 
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purchaser is not bound to see to the application of the purchase-money.i^l And 
while it is generally true that the creditor of a deceased person cannot follow 
his estate in the hands of a bona fi^e purchaser for value, to whom it has been 
alienated by the heir-at-law whether the alienation has been by absolute sale 
or by mortgage, still where the alienation has been made during the pendency 
of a suit by claimants, e.g., Muhammadan widows, suing for possession of the 
estate, and ^or the dower which they claimed to be paid out of the estate, an 
alienee pe7idente lite could not take in derogation of their rights, and was held 
to be bound by the decree. (^) So in another case where a Muhammadan widow 
claimed her dower without specifying the property out of which it was to be 
recovered, and a decree was passed which could only be executed against the 
assets of the husband which had been mortgaged pendente lite, it was held that 
the widow’s decree had priority over the mortgagee’s decree passed on the basis 
of his mortgage.^^) In such cases the actual notice or knowledge of the suit is 
deemed to be immaterial. (^) 

832. Partition Suits. — The words “transferred or otherwise dealt 
with ” are sufficiently wide to embrace a case of a partition pendente lite pre- 
judicing the rights of a litigant. So where the defendants in a suit for redemp- 
tion had effected a particion allotting the subject-matter of the suit to one of 
them who died during the pendency of the suit, and whereupon the fact was 
intimated to the Court by the plaintiff, but the Court proceeded with the suit 
holding that the other defendants sufficiently represented their deceased co- 
mortgagee, which in view of the partition they could not, and the plaintiff 
having obtained a decree for redemption, and being obstructed in obtaining 
possession by the legal representative of the deceased co-mortgagee, sued him 
in ejectment : it was held that the partition effected pendente lite could not 
affect the suit, and that the defendant could not successfully defend his posses- 
sion on the mere ground of his misjoinder in the redemption suit by the result 
of which ho was bound. 

833. It has been held by a Bench of the Calcutta High Court that 
the doctrine is inapplicable to a suit for partition in which neither the 
shares nor the rights of the parties to them is in dispute. In that case, 
the plaintiff purchased a third share in an undivided estate and sued his 
two other GO- sharers fora partition. He also applied for an injunction but 
before it was issued, the two co-sharer defendants leased out a plot of joint land 
to the defendant for seven years who was placed in possession. The plaintiff 
sued for avoiding the lease as made pendente lite but bis suit was dismissed on 
the ground that the mode in which the lands should be allotted between the 
ascertained sharers did not affect the right to any property specifically, and 
that the shares being ascertained shares the only office the court bad to per- 
form, was to divide the property which belonged to them all, in such plots of 
land as were most convenient for the enjoyment of each. (6) This case was 
sought to be distinguished in two later oases — in the one case on the ground 


(1) Kinderley v. Jervis, 23 Beav., 1 ; 
Ealmer’s Devisees’ case, 2 De M. ft G., 366 
(872) ; Price v. Price, 36 Oh.D.. 297 (306) ; 
Edgar v. Plomley [1900], A.C., 431. 

(2) Baeayet Bossein v. Dooli [Chand, I.Ii. 
B. 4 Gal, 403, P.O. 

(3) Yasin Ehan v. Muhammad, I.L.R., 
10 All., 506 ; following Bazayet Bossein v. 
Dooli Chand, I.L.B.t 4 Gal., 403, P.O., In 
whioh, however, possession of the property 


was also olaimed. See this case oommented 
on in Maung Ta v. Maung, P.G. 8 I.G. 1208 
( 1209). 

(4) Digamhuree v. Eshan Chunder, 15 W. 
B., 372. 

(5) Ishwar Lingo v.Dattu Oopal, I. L R., 
87 Bom., 427. 

(6) Shaik Khan AH v. Peatonii, 1 G.W.N. 
62. 
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that the partition suit there was before the Civil Court U) and in the second 
case on the grounds that there was no dispute about the shares. W It appears 
that the question whether an alienation made during the pendency of a parti- 
tion suit is invalid under this section mainly depends upon the nature of 
the property and the claim involved and while in a suit where the dispute 
relates merely to the quantum of interest say, in a zemindari or Malguzari 
village, any alienation of a portion of the land whether by way of lease, mort- 
gage or sale could not be without reference to the scope and nature of the 
suit, and the property sought to be partitioned condemned as invalid ; on the 
other band, where the property alienated was specifically mentioned and made 
the bone of contention ,then there can be no doubt but that the alienation 
would necessarily be subject to the result of the suit. (3) (§ 825, 827.) 

834. What Transfers Allowed. — The question how far transfers are 
prohibited by the rule is one which cannot be answered without reference to the 
nature of the suit and the extent of the right therein involved and sought to 
be protected by the doctrine which, as remarked before, applies only to aliena- 
tions which are inconsistent with the rights which may be established by the 
decree in the suit. W If, therefore, the right involved in the suit is a right para- 
mount to that of the parties, it cannot clash with the interest transferred, and 
the transfer cannot then be impeached merely on the ground that it was made 
pendente lite. Therefore a purchaser of property sold for default in payment 
of rent under the Madras Bent Act, (3) is not affected by a suit pending 
between the pattadar bluS. his mortgage, for as the tenancy of an ordinary pat- 
tadar only confers on him a right of occupancy until default in payment of 
rent and the determination of the tenancy under the provisions of the Bent 
Act, any incumbrance created by such pattadar on the land cannot affect 
the landlord’s statutory power of sale under the Act or the rights of 
the purchaser at such sale, So again, it has been laid ^iow:^ in an 
English case that the right of the landholder to sell and get paid his rent is not 
inconsistent with the right of the mortgagor or mortgagee, as both take subject 
to payment of the rent and to the legal incidents attached by law for non-pay- 
rent of the rent.!*^) A decree-holder, who has obtained possession of land in 
suit pending an appeal, cannot grant a perpetual lease thereof which will be 
binding on his opponent in the event of the decree being reversed. (3) (§ 820). 
But the grant of yearly leases and the performance of such other acts as are 
either the necessary or the ordinary and reasonable incidents of an interim 
beneficial enjoyment would be unobjectionable. No judgment-debtor can 
grant a lease to a stranger during the pendency of an attachment, but the lessee 
being a representative of the judgment-debtor a declaration as to the invalidity 
of the lease must be sought for under section 244 of the Code, and not by a 
separate suit.(iO) A lease for agricultural purposes before a transfer of property 

(1) Joy Sankari v. Bharat Chandra, I.L. (6) Munisaini 7. Dakshanamurthit I.L.R., 

R., 26 Cal., 434 (440). 5 Mad.. 371. 

(2) Jogendra v. Fulkumari, I.L.R 27 (7) Moore v. McNamara^ 3 B. «fc B., 187. 

Cal., 77 (84, 86). (8) Gajapati v. Oajapatt, I. L. R., 7 Mad., 

(3) In Tarachand v. Bachnun Singh, 18 93 ; Thahur Prasad v. Qaya Sahu, I. L. R., 

I.G., 492, the BBsignment of a mortgage-deed 20 All., 349. 

by a defendant suing the pendenoy of a (9) Radhika v. Radhamani, I. L. R., 7 
partition suit was set aside as void^ under this Mad., 96 (99). 

section probably because the mortgage deed (10) Mathewson v. Qohatdhan, I- L. R., 28 
was specifically mentioned as a subject. Cal., 492 (474) ; following Mad/todos v. Raw- 
matter of partition. ji% !• L. R., 16 All., 286 ; Lalji v. Nand Ki$- 

(4) Muniaami v. Dakshanmurthif I.L.R. , Acre, I. L. R., 19 All., 882 ; Our Prasad v. 

6 Mad., 871. Bamlal, I. L. R.. 21 All., 20 ; Ishan Chunder 

(5) Mad., Act VIII of 1866. v. Beni Madhuh, I. L. R., 24 Cal., 64, F.B. 

a. TP— 66 



TBANSFEB OF PBOPBBIT. 


622 


[s. 82 


is within the purview of the section, and a person taking such a Jease labours 
under the same disability. (1) 

836. A right acquired before the commencement of the suit is not affected 
by the rule, and a person, may, failing his purchase fall 
*^*^**before"au!t***** mortgage in satisfaction of which the inva- 

lid sale took place. Thus where the proprietor of certain 
immoveable property mortgaged it in 1875 to A, and in September of the same 
year to B and then sold it to A in October 1878, in lieu of his mortgage, when 
B's suit on his mortgage was pending, B brought the property to sale in execution 
of his mortgage-decree, but he was resisted by A on the strength of his sale 
pendente lite. And the court held that, though A could not support his claim on 
the title acquired during the pendency of B*s suit, still contest the invalidity of 
his purchase, did not extinguish bis right as a mortgagee, and that, as such, his 
suit could not fail.(^^ So again where an interest has arisen before the suit, there 
is nothing against its being confirmed after the suit. So a purchase made before 
the institution of the suit may bo registered liteS^) So Lord Solbourne, 

L. G., speaking of the rule said : There is, nothing more familiar than the 

doctrine of equity that a man, who has hona fiih paid money without notice of 
any other title, though at the time of the payment he, as purchaser, gets nothing 
but an equitable title, may afterwards get in a legal title, if he can, and may 
hold it ; though during the interval between the payment and getting in the legal 
title he may have bad notice of some prior dealing inconsistent with the good 
faith of the dealing with himself.*' A certain property subject to pre-emption 
was sold to A, After the sale, two persons claiming the right of pre-emption sepa- 
rately sued to enforce their rights. During the pendency of those suits, another 
person B having a right of pre-emption superior to the two former pre-emptors, 
also sued for pre-emption. His claim was admitted by A, who also executed a 
registered sale deed in his favour whereupon B allowed his suit to be dismissed 
in default, and applied to be, and was made a defendant in the two former suits. 
The plaintiffs in these suits now attacked B's sale deed as made pendent lite. 
But the court overruled their contention holding that B having had apart 
from the sale deed and before institution of the two suits the right of pre- 
emption, bis taking of the sale deed pendente lite could not annihilate his pre- 
existing right upon which he could rely independently of his sale deed, that the 
doctrine of lis pendens forbade the creation of new rights over property already 
the subject of suit pendente lite which are calculated to injure the rights of the 
claimant. It does not, and could not apply to the assertion of rights which 
existed prior to the institution of the pending suit. (^) 

836. Involuntary Transfers. — In this connection, another question 
arises, whether the section is wide enough to embrace a case of an involuntary 
alienation, as in execution of a decree. Beading this section along with section 2(d) 
it would appear to be evident that pnma facie the section does not extend to a 
transfer by operation of law or by, or in execution of a decree or order of a court of 
competent jurisdiction. On the other band, if the doctrine applied to involuntary, 


(1) Narain v. Abdul Majid, 16 0. P. L. R., 
6 ; Dhiraj v. Dina Nath, 6 N. L. R'* 140 
(143> 144» Devi Prasad v. Baldeo, I. L. R., 
18 All., 123 ; Thakujr Prosad v. Oaya, I. L. 
R., 20 All., 849 ; <351) Qaskellv. Durdin, B. 
& B., 167 ; explained in Moore v. McNamara, 
2 B. & B., 186 (187). 

(2) Lachmw v. Koteshar, 1. L. R., 2 AU.» 
826. 


(3) Bapuji V. Icharam [1877], B, B. J., 
81. 

(4) Blickwood v. London Chartered Bank 
of AustraKa, L. R., 6 I. C., 92 (1119). 

(5) Mahmud Khan v. Khuda Baksh (1908) 
P. R. No. 26 ; Pendente lite nihil innovetur 

During the litigation nothing (new) should 
be introduced." 
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transfors, there oan be no doubt but that an easy means would be within «a 
party’s power to olroumvent the rule, as by suffering to pass a oonsent or oollu- 
sive decree and thus effect the desired transfer circuitously what he could not 
be permitted to do directly. It was at one time hold (i) that the doctrine 
was couffued only to voluntary transfers and did not affect those made by or 
under the direction of the court. In support of this view reliance was placed 
on a precedent determined by the Privy Council in which the character of the 
two species of transfer was : ontrasted. (2). But this view if ever taken has 
been since abandoned by the same tribunal as untenable, and the doctrine has 
by the consensus of the courts been held to apoly equally to all involuntary 
sales. (9) Thus where a person purchased a^ an auction hold under sections 
13 and 54 of the Eeveoue Sale Law, the share of an estate sold for non-pay- 
ment of the arrears of assessment, and at the time of such purchase a suit to 
enforce an existing mortgage on the property was pending, it was held that 
the auction -purchaser took the property subject to the decree subsequently 
passed : and in execution of whioh the mortgagee was competent to bring the 
property to sale, but that the sale made to the auction -purchaser was so far 
valid as it was not inconsistent with the rights of the mortgagee in that suit, 
and that therefore he was competent to redeem the mortgage, but only, of 
course, before the confirmation of the sale held in execution of the mortgage- 
decree. In other words, in such a case the purchaser acquires no more than 
the equity of redemption of the mortgagor and no right inconsistent with 
those of the litigating parties during the pendency of whose suit the transfer 
was effected. W 

837. A purchaser of mortgaged property pending a suit on the mortgage 
would according to the principle of lis pendens take subject to such decree as 
may be made in that suit, and subject also to the execution of the decree. A 
purchaser at a sale in execution of such decree would therefore a/squi^'o a better 
title than the purchaser pendente lite. (5) Where in a suit the decree awards a 
plaintiff possession of mortgaged property until the mortgage is paid off, a sub- 
sequent purchaser of the property cannot resist the plaintiff’s right to posses- 
sion the property being protected from alienation from the date of the institution 
of the suit. <91 And so in a suit on a mortgage by conditional sale, since lis 


(1) Qourmoney v. Reid, 2 Tay & B. 83 
(131) ; Anand Moyi v. Dhurundro, 14 M.I.A. 
101; Naffar'Mirdha v. Ramlal, 15 W. R., 
309 ; Ghunder Nath v. Nilakant, I. L. R., 8 
Gal., 690; Kristo v. Kaliprosono, ib., 402 
(412) ; Ali Shah v. Husain, I.L.R. 1 All., 
588 (590) ; Lain v. Kashihai, I. L. R., 1() 
Bom., 400(405). 

(3) Ananda Mayi v. Dharendro, 1 W. R., 
103, O.A., 14 M.I A. 101 ; see also Dinen- 
dronath v. Ramcoomar, I.L.R. , 7 Cal., 107 
(111), P.O. which is to the same efieot, but 
which was cited by Birdwood, J., in support 
of his view in Lain v. Kashibai, I. L. R., 10 
Bom. 400 (405). 

(3) Robin l^anum v. Wise, 23 W. R., 
329 ; Oobind Ghunder v. Guru Churn, I. L. 
R., 15 Cal., 94 ; Radha v, Monohur, ib., 756, 
P.O. ; Motial v. Karabuldin, I.L.R., 35 Gal., 
179, P.C. ; Bar Shankary., Shew Gobind, I. 
L.B.. 26 Gal., 966 ; Dinonath v. Shama Bibi 
I.L.R. 28 G^., 23 ; Eadir v. Muthukrishna, 


12 M.L.J.R., 368 ; Ravji v. Krishnaji, 11 B. 

H. G.R. 139 ; Byramji v. Chunilal, I.L.R., 
27 Bom., 266 (270) ; Shivjiram v. Waman, 

I. L.R., 22 Bom., 939 ; Pranjivanv. Raju, I. 
L.R., 4 Bom., 34 ; Parvati v Kisan Singh, 
I.L.R., 6 Bom. L. R., 667 ; Pandurang 
V. Sakharchand, 8 Bom, L. R., 861 (868) ; 
Kunhiy. Ahmed, 1. L. R., 14 Mad., 491 ; 
Vythinadayyan v. Suhramanayd, I.L.R., 12 
Mad., 439; Sukdeo v. Jamna, I. L. R., 23 
All., 60 (162). 

(4) Har Sankar v. Sheo Gobind, I. L. R*, 
26 Gal.. 996. 

(5) Ganesh Bhat v. Chimnojirav (1874), B. 
P.J., 189 ; Shivajiram v. Waman, I. L, R. 
22 Bom., 939 ; Samal v. Babaji, I.L R., 28 
Bom., 361 ; but see contra in Upendra Ohan^ 
dray. Mohr Lai, I. 'L. R.. 31 Cal., 745; 
Kamala v. Abul Barkat, I. L. R. 29 Gal. 
180. 

(6) Tookaram v. Gopala (Bom., Unrep., 
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pendens does not terminate with the decree nisi under section 86, it follows 
that no valid alienation can be made till the decree is made absolute. 

838. A purchaser in a sale for arrears of income-tax of the interest of a de- 
faulter’s representative is affected by the rule. Where, therefore, k mortgagee 
brought his suit to enforce the mortgage as against the mortgagor, and pending 
the suit, the latter died leaving five persons as his legal representatives but only 
one of them was brought on the record as his legal representative and a decree was 
obtained against him. In the meantime the interest of one of the representa- 
tives not BO brought on the record was sold by the Collector for arrears of income- 
tax. The mortgage-decree being unsatisfied, was executed, and the plaintiff be- 
came the purchaser ; it was inter alia held that the purchaser in the revenue sale 
was affected by the doctrine of Us pendens, 

A sale made by the court in execution of its decree is not voidable on the 
ground of Us pendens because the decree has been appealed from and finally 
reversed, for at the stage of the proceedings where the sale was made, the decree 
was a valid decree and the court had authority at law to sell the judgment-debt- 
or’s property in execution of that decree. (*^1 Indeed, the doctrine has no appli- 
cation when the Us pendens in the very suit in which the order for sale is pass- 
ed. W 

839. An adoption pendente lite is not to be regarded in the same light as an 
AdoDtion o d- *^^^®^8.tion pendente lite. If a legitimate son had been born 

ente Fite valid.^ ' to 0 during the suit, such son, to be bound by a pending 
suit affecting his father’s ancestral property, must have 
been made a party, and a son adopted during a suit is in the same position. 
The one at his birth and the other at bis adoption would take a vested interest 
in his father’s property according to Hindu law. The circumstance that C might 
have adopted the plaintiff for the purpose of endeavouring to defeat the bakshish 
patra, did not alter the case. As a sonless Hindu, be had a right to adopt a son 
and ho was not under any obligation to anyone not to adopt ; and even if ho 
had so contracted, it may be a question whether such a contract could affect 
the validity of the adoption. 

840. The fact that the purchaser holds under a registered instrument does 

not confer on him any right of priority, and a nurchasor 
few no ppiop^ity^^” under a decree for sale would take unaffected by the 
registered conveyance executed pendente lite^ although such 
purchaser may bo plaintiff in the suit.f®) 

841. Lis pendens creates no lien. — Lis pendens does not create any 
lion or equitable incumbrance on the property so as to bar other suits respecting 
it. As observed by Holloway, J. : ** The doctrine of Us pendens is, simply, that 
parties bound by the litigation cannot alter the object of it, so as to withdraw it 
from the decree made in the suit. It by no means implies that, upon the instant 


^1) Shi/vlal V. Shambuprasad, I. L. R., 29 
Bom., 434 (447) F B. ; Parsotam v. Chidalal 
I.L.R, 29 AIL, 76. 

(2) Kadir v. Muthukrishna^ 12 M. L. J* R., 
368. 

(3) Indurjeet v. Mt. Pootee^ 19 W. R., 197 ; 
Zatnuladdin v. Mhd, Asghar, I. L. R., 10 All, 
166 P. G. ; Shivlal v. Shamhhuprasad, I. L. 
R., 29 Bom., 435 (447) F. B. 

(4) Parsotam V. Chedda LaU 3 A. L. J. B.f 


675. 

(5) Ram Bhat v. Lakshnian, I. L. R., 5 
Bom., 630 (635), 

(6) Nvrmjan Rai v. Rujjoo*RaU 5 N. W. 
P. (All.). 166; Bhagwan Daai v. Nathu Singh, 
4 A. W. l'4., 168 : Lachmt Narain v. Kote- 
shar, T. L. R.. 2 All,, 826; Qulabchand v. 
Dhondi, 11 B. H. 0. R., 64 ; Pranjwan v. 
Baju, 1. L. R., 4 Bom., 34. 
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of the question being raised, the parties are compelled to quiesoenoe until its detet- 
mination. ^ So far is this from being the case, that, unless the question involved in 
the litigation will, iwhen decided in a particular manner, render a title insecure, Us 
pendens is not even an answer to a bill for specific performance. "(I) If two out 
of three owners transfer the property pendente litethe effect is the same. (2) 
Prior attachment of a house in execution of a money- decree will not avail 
against the claim of a Hindu widow to charge ic for her maintenance, although 
the latter suit may be instituted after attachment, 

842 Two properties A and B, belonging to different owners, were mortgaged 
under a joint bond for the same debt. The mortgagee put his bond in suit and 
having obtained a decree, caused property A to be sold, the proceeds of which 
proved more than sufficient to satisfy the whole mortgage-debt. Before such 
sale, however, X had, in execution of a simple money-decree, acquired a share 
in property A, X accordingly sued for contribution from property B, in that 
so far as his share in property A wont, he had satisfied the mortgage -debt, and 
ultimately obtained a decree in his favour ; but, during the pendency of that 
litigation, property B had been transferred to F : it was held that Y must taka 
the property subject to X's right to contribution from it in respect of the loss 
of his share in property A. If the transfer take place, pendente lite, the 
transferee must take his interest subject to the incidence of the suit ; and one 
of those is that a purchaser under the decree will gat a good title against all 
persons whom the suit binds. But persons who have taken transfers of pro- 
perty subject to a mortgage cannot be bound by proceedings in a subsequent 
suit between the prior mortgagee and the mortgagor to which they are never 
made parties. 

« 843. Position of Alienee pendente lite. — An alienee pendente lite 
cannot be allowed to plead that be is not bound by the terms of tl^e decree as he 
was not a party thereto. And he cannot therefore be allowed to re-open the 
questions already decided in the suit, nor can he sue for the establishment of 
his title. Such a suit would be ves judicata against the purchaser, who being 
the representative in interest of the vendor would be likewise affected by the 
decision, although ho may have been no party to it. As a matter of fact 
ho is not a necessary party to the suit even in a case where the plaintiffs 
knows of his transfer : (10) “ Otherwise,” as Grant, M. B,, remarked, ‘ suit 

would be indeterminable or, which would be the same in effect, it would bo in the 
pleasure of one party at what period the suit should be determined.” (H) But 


(1) Bull V. Hutchins^ 32 Beav., 615. 

(2) Kunhiw, AJvnied^ I. L. R., 14 Mad., 
491, 

(3) Parwati v. Kisan Singlu l.L.R , 6 
Bom., 567 ; see ante. 

(4) Baldeo v. Baij Nath, l.L.R , 13 All., 
371. 

(6) Lord Hobhouse in Vines Chunder v, 
Zahur Fatima, I.L.R., 18 Cal., at p. 178, 
P. C. 

(6) ibid., p. 179. 

(7) Denonath v, Shamabibi, I.L R., 28 
Cal., 23; Kaseemunnissa y. Nilratna, l.L.R., 
8 Oal., 79 ; Kishory Mohun v. Mahammad, I. 
L R. 8 Cal., 188; Badha Madhab v. Monohcr, 
I.L. A. 15 Cal.. 766 P. B.; Ishan Chunder 
V. Ben% Madhub, l.L.R., 24 Cal., 62; Oulzari 


Lai V. Madho Ram, l.L.R., 26 All., 447 (463) 
P.B. 

(6) Denonath v. Shamabibi, l.L.R., 28 
Cal., 23 (26) ; Kaseemunnissa v. Nilratna, 
1 L.R., 8 Cal., 79 (85) , Kailas Chandra y, 
Fiulchand, 8 B L.R., 494; Zahid Aliy, Rudra 
Singh, 6 I.C. 800 (801); Shyama Charan v. 
Mokshoda, 13 C.L J. 451 (454) ; following 
A%cnudin v. Srish Chunder, 11 C.W.N, 76, 

(9) Oulab Chand v. Dhondi, I.L.R., 11 
Born., 64. 

(10) Dammat Singh v. Naziruddin, (1889)» 
A.W N., 91; distinguishing Qajadhar v. 
Mulchand, l.L.R., 10 AIL, 520. 

(11) Bishop of Winchestor v. Paine, 11 
Vee., 194 (197, 198). 
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where the interest in the suit is assigns under order 22, rule 10 of the Code, 
the assignee would then, ordinarily, he ’^abstituted for the plaintiff. 

844. In Bombay, in cases decided before the Act, it appears to have been 
the usual practice to implead all persons whose interest might in any way be 
affected including even assignees pendente liteA^) But the trend of modern 
decisions, both English and Indian, is opposed to the rule, and indeed if the 
contrary were the rule, it is conceivable how the object of the suit may be 
easily defeated by the defendant making alienations pendente lite and thereby 
ever creating the necessity for introducing new parties. Of course, if the 
consequential relief prayed for, requires something to be done by the assignee, 
it is open to the plaintiff or the court to join him, but it is not his privilege but 
the plaintiff’s right which he need exercise only in special cases. 

846. A transferee pendente hte is so far bound by the decree passed 
against his transferrer that he is not permitted even to show an obvious error 
in the total of the extent of the property decreed in the suit.i^) Nor can he wipe 
off the effects of the decree by being permitted to show that his purchase was 
known to the plaintiff suing his vendor and that he suffered him to complete 
his purchase. (5^ But at the same time, the doctrine has to be applied with great 
caution in this country because there is much danger of secret collusion, (f^) and 
a doctrine calculated to suppress fraud should not be used to perpetuate it. (7) 

846. Effect of Attachment. — From the wording of the section it is 
clear that property attached, whether before or after the decision of a suit, is not to 
be regarded as ^‘directly and specifically in question,” nor is any right thereto the 
subject-matter of adjudication in the suit. But the alienation of such property 
is prohibited by the Code of Civil Procedure(^) which also prescribes the limits 
within which the prohibition operates. An attachment, it has been held over 
again, does not confer any lien on the property. It only prevents its alienations, (9) 
not only so far as it is in defeasance of the attaching creditor’s claim but also 
according to Telang, J., of other claims coming in for rateable distribution. (lO) 
But as regards the other claimants the view taken in Bombay has been con- 
troverted in several cases. An attachment once duly made does not cease to 
subsist merely because another attachment was subsequently applied for and 
granted, unless the decree-holder had waived or abandoned it. The law on 


(1) O. 22, r., 10, Civil Procedure Code, 1908 
(Act V of 1908) S. 372, Civil Procedure Code 
(Act XIV of 1882). The Arhuthnot Industrials 
V. Muthu Chettiar, 4 M.L.T, 190< 

(2) Lakmidas v The Advocate ‘General, 8 

B. H. C. R., 96; Ashahai v. Limji, Bom. 
unrep., No. 877 of 1870; cited and followed 
in Ahmedhhoyv, Vulleebhoy, 8 Bom., 

323 (336) ; following Ktno v. Budkin^ 6 Ch. 
D., 160 ; Campbell v. Holy land, 1 Ch. D., 
166 (which are said to establish the practice 
in favour of admitting assignees pendente lite 
as parties to the suit, but the English law il 
different, see Bobbin’s Mortgage (631). Of. 
S. 372. Code of Civil Procedure. 

(3) Qolab Chand v. DJiondi, 11 B.H.C. 
B., 6^; Manual v. Sanagapalli, 1 M-H.C. 
R., 105 ; Umamoyi v. Tarini, 7 W.R., 226; 
TJmeschunder v, Zahur Fatima^ I.Ij.R.. 18 
Cal., 164 (178), P.C.; Motilal v. Karrabuldin, 
I.L.B., 29 Cal., 179, P.C.; Robb. Mort. 631, 
682, 724. 

(4) Hukm Singhv, ZankiLal^ I.L.R,, 6 
All., 506 (509) ; Tabid Ali v. Budra Singh, 6 


I.G. 800 (80i;. 

i5) Laudon v. Morris, 5 Sim. 247. 

(6) Tarakant v. Puddomoney, 10 M.I.A , 
476 (488). 

(7) McArthur v. Kelsall^ 1 Tay & B., 148 
(167). 

(8) S. 64, (8. 276, Civil Procedure Code, 
1882). 

(9) Sarkiesv. Bandho, 1 N. W.P.H.C.R., 
172 (184) ; Soobul v. Bussick Lai, I.L.R*. 
15 Cal., 202 ; Moti Lai v. Karabhuldin; I.L. 
R., 25 Cal., 179, F.C.; Peacock v. Madan 
Qopal, I L.R., 29 Cal., 428, F.6.; Herumbo 
v. Satish Chandra, I.L.R. , 33 Cal,, 1175 ; 
Kristnasawmy 7^ Official Assignee, I.L..R, 
26 Mad., 673; Jitmal v. Bamchand, 7 Bom., 

L. B., 488 ; Ananiharazu^v. Narayanaraeu, 2 

M. W N. 531 ; Oopinath v. Guruprasai, 15 I. 
0. 860 (861). 

(10) Sorabji v. Govind, I.L R., 16 Bom., 91. 

(11) Durga Chum v. Monmohim, I.L.R. 
10 Cal., 771 ; Ganga Din v. Khusali, I.L.R*, 
7 All., 702; Manohar v. Bam Autar, I.L.R,, 
25 All., 431 (434>, 
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the subject has been thus recapitulated by the Privy Council : “Generally, 
when the party prosecuting the decree is compelled to take out another 
execution, his title should be presumed to date from the second attachment. 
Their Lordships do not wish to lay down broadly that in all cases in which an 
execution is struck off the file such consequences must follow. Tbe reported 
cases sufficiently show that, in India, the striking an execution proceeding off 
tbe file, is an act which may admit of different interpretations according to 
the circumstances under which it is done, and their Lordships do not 
desire to lay down any general rule which would govern all cases of that 
kind ; but they are of opinion that when, as in this case, a very long time has 
elapsed between the original execution and the date at which it was struck off, it 
should be presumed that the execution was abandoned and ceased to be operative 
unless the circumstances are otherwise explained.” (1) The true object of at- 
tachment is to place tbe property in the custody of the court so as to make it 
available for the realization of the fruits of the decree. If the attachment is 
dissolved, the property is no more in the custody of the court and an alienation 
made thereafter confers a valid title which cannot be prejudiced if the attach- 
ment is revived. 0 A party submitting to a re- attachment erroneously order- 
ed by the court is presumed to have abandoned the prior attachment, W unless 
the re-attachment had been applied for by way of caution, it being mentioned in 
the petition that the property had been already attached and might be re- 
attached if necessary.” In tbe case of the abandonment of an attachment 
an alienation made while it subsisted would not, it would seem, be void, be- 
cause in accordance with section 64 of the Code, an alienation made during the 
continuance of tbe attachment is only void as against all claims enforceable 
under the attachment.” So that it may be contended that unless there are 
claims enforceable under an attachment, no alienatioii made during its subsistence 
is void — a position which it is conceivable might occasion grave injustice. But 
if the term “ enforceable ” be understood to imply a claim which, wa:i capable 
of being enforced or could have been enforced under the attachment, the aliena- 
tion made during its continuance would be void, though the claim was in fact 
enforced in tbe subsequent attachment, In any view, the alienation is only 
void as against the claim enforceable or enforced under the attachment. It is 
neither void absolutely, nor even against the attaching creditor s other claims. 
Where, therefore the private alienation in no way interferes with the rights 
secured by his decree to the attaching creditor, it is not void.l®) If, therefore, 
the decree is satisfied, the attachment ceases to be operative, and the aliena- 
tion becomes valid. 


847. The attachment does not end with the dismissal of the execution, 
unless the dismissal had the effect of terminating the execution-proceedings. 


U) Fuddomonee v. Roy Muthooranath^ 12 
B. L. R., 411, P. 0., Qobinda v. Dwarka 
NatK 1 . L. R., 38 Cal.. 666 : Peary Lai v, 
Chandi, 11 C.W.N., 163. 

(2) Patringa v, • Madhawanandt 14 0 Li.J. 
477 (479) ; Juggat Narain v. Toolsee Ram, 10 


W.R. 99. 

(3) Matonginy v. Cl^wdhry, 29 W.R ,513. 

(4) Mohamed Ska v. Srintvasuhi, 13 M.L. 

221 . ^ ^ ^ 

(5) Of., per Telang. J., in Soral^i v. Govind 
l.L R., 16 Bom., 91 (100). 

(6) Abdul BahidY, Oappo Lallt I.L.R., 29 
All. 421 ; Kamal v. Saiurain 2 A.L.J. 266 
(267); Kushal, Chand v. Nand Ram, 13 


Bom. L.R. 977 (987). 

(7) 0.21, r. 66 Civil Procedure Code 1908 ; 
VibuadJiapriya v. Yusuf, 8 1. L.R. 25 Mad. 380 
(385); Umesli Chundra v. Raj Bullub, I. L.R. 
8 Cal. 278. An attachment vrrougly continu- 
ed to secure payment of instalments other 
than those for which it was made would be 
invalid, Ramdhan v. Kaylash, 12 W. R. 457. 
Alienation good if consented to by tbe attach- 
ing creditor. Fakir Sahu v. Oanesh Prashad 
(1886) A.W.N. 176, Dhurrumdas v. Mussou- 
Tie Bank, 6 N. W. P. H. C. R., 296 (300). 

(8) Chumun Lallv. Domun Lall, 9 W. B ; 
205; Binda v. Oopeenath, 14 B. L, R. 323. 
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Gerbaio it is, that no suoh result ensues when the proceedings are struck off hy 
the court of its own motion aud without notice to the parties, on any legal 
ground whatever. W So, if the case has been struck off to enable the judg- 
ment-debtor to pay up, the attachment remains if that had been the intention. (3) 
Indeed no general rule can be laid down as to the effect of striking an execution 
case off the file, (3) for the question depends upon the intention of the decree- 
holder and of the court as expressed in the order. But an execution arbitrarily 
struck off*has not the effect of terminating the attachment, W a fortiori if the 
same execution is afterwards restored. (^1 Where a sale held in execution of a 
decree is set aside under section 3 10- A by payment to the decree-holder who 
brought the property to sale, the attachment made at' the instance of the other 
decree-holders is not thereby cancelled; (6) If property is improperly released 
from attachment, the right to which is subsequently established in a suit 
brought for the purpose, the decree so passed has the effect of setting aside the 
order of release, and restore the attachment as if it had continued undisturbed 
by the order, so that an alienation made in the meantime would be pendente 
lite. In this respect the rule may be regarded as of a piece with that which 
makes an alienation pendente lite subject to the result of the* appeal (§ 819 — 
820). It has been held in Calcutta that an order for sale of a judgment-debtor’s 
goods made to enforce execution of a decree, whatever its shape, and whether 
preceded by actual attachment or not, has the effect of binding the debtor’s 
propertv as against any alienation which the debtor himself may make after its 
date. The proceedings in execution taken for the purpose of effecting a sale 
are in a sense proceedings in the suit against property, and all persons who 
purchase from the judgment-debtor pending these proceedings, come into the 
position of purchasers lite,*' There can be no doubt that in England 

the disability commences from the date of the teste, which, under the old 
practice, might have been a date long antecedent to the actual issue, But 
at the same time the section here enacted has clearly enunciated a different rule 
and the Code of Oivil Procedure does not encourage the artificiality of the 
English practice. 

848. An alienation made pending a temporary injunction under the 

Code is not void, the only result of such an alienation 
In/lnjuncUoD*^”^ being that the party disobeying the order is guilty of con- 
^ ^ tempt and may be proceeded against as directed in section 493 

of the Code. 

849. Alienation before and after Attachment.— An alienation 
made in anticipation of attachment is good, if made bona fide, and for conside- 
ration, otherwise it may be exposed to the attack of a fraudulent transfer 


(1) Jhatu V. Ram Chum, 11 W. R., 617., 
Qom V. Sham Soonduree, 12 W. R., 142:, 
Bdfoda Sundari v. Ferguson, 11 G.L.R. 
17; Biswa v Binanda, I.L.R., 10 Gal., 416 ; 
Mookhesur v. Ramphul, I.L.R.. 6 All., 70; 
Bam Kripal v. Rup Kuari, I.L.R.f 6 All., 
269 (276i, P. G. 

(2) Mungul v. Girija, I. L. R., 8 Gal., 51, 
P.O. 

(3) Bhagwan v. Khsttra Moni, 1 C. W. N., 
617. 

(4) Of. Muheshy. Krishanund, 9 "Sil*!. 

328 (341) ; Surdharee v. Qmndur, 1 G.L.R. , 
476, 

(6) Zohurun v. Tayler, 2 B. L. B., 86: 
Biswa V. Binanda, I. L. R., 10 Gal>, 416. 


(6) Mahomed 8ha v. Srinivasalu, 13 M. L. 
J. R., 231. 

(7) Wooma Churn v. Kadamhimi, 3 C.L. 
R-, 146; Mohamed v. Pitamber, 21 W. R., 
435; Bonomali v. Prsanna, I. L. R., 23 Gal. 
829. 

(8) Dinendranath v. Ramkumar, I.L.B., 
7 Gal.. 107. P. C. 

(9) BuQgobutly v. Siuimachurn, I. L. R., 
1 Gal., 337 (341). 

(10) See per Phear, J., in Bhuggobuity v. 
Shamachurn, I.L.B., 1 Cal., 337 (342, 348). 

(11) B. 492. 

(12) Delhi and London Bank v. Ram 
Narain, I. L. R., 9 All., 497 ; Manohar v. 
Bam Autar, T.L.R., 25 All., 481. 
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withio the meftoing of bho nexb seobion. And benoe ib follows bbab bbo 
rule would not prevent a person, wbo has purobased before tbe institution of 
tbe suit, from improving bis title already acquired so far as bo can do so witb- 
oub tbe assistance of tbe defendant to tbe suit, e.gi., by registering pendente lite 
a purchase effected beforehand. W) An alienation which does not conflict with 
the rights of the parties to 'the suit would not, it would appear, be ipso facto 
void. (§. 843.) But in a case it has been held by the Allahabad High Court 
that a lease of the property by the judgment- debtor against whom a decree for 
sale of the property had been made was void, whatever be its object, as it can- 
not but have the effect Df, to some extent, defeating the auction-purchaser of 
that property. (3) An execution struck off for default, or otherwise, does not 
per se raise the attachment made thereunder. As the Privy Council observed: 

It would be contrary to general principles and a senseless addition to all the 
vexations of delay in the course of procedure, to hold that, when for any reason, 
satisfactory or not, before the execution of a final decree, a suit fails, or is set aside, 
and the proceedings as regards that * execution are taken off the file, the whole 
suit is discontinued thereby, and the further proceedings for the same purpose 
are to be considered in a new suit.” U) Indeed, it has been held that where 
property has been released from attachment, and in a subsequent suit a decree 
is obtained declaring the property to be liable to attachment, the effect of the 
decree is to restore matters as they were at tbe time of tbe attachment, and 
any alienation made in tbe meantime would be pendente lite, (3) If property 
is attached before the decree, as under order 38, rule 5, of the Civil Procedure 
Code, no fresh attachment need be made after it is passed (7), and in this case 
no alienation can be validly made after the aforesaid attachment. <3) 
passing of a decree nisi under sections 86 or 88 of this Act does not •conclude 
the suit which is deemed to be pending until the termination of tbe final execu- 
tion-proceedings culminating in foreclosure or sale. .(9) 

860. fiXcepted Transfers. —The section saves transfers made “ under 
the authority of the court and on such terms as it may impose. ” An auction- 
sale in execution of a decree, though held under the authority of the court, is 
not a sale here contemplated. In order to except a sale from the rule, the court 
must expressly authorize it to bo free from the rule, and before doing so, it would 
naturally safeguard the interest of the person which might otherwise be im- 
perilled. Such transfers may be sanctioned by the court so as to enable the 
defendant to satisfy the decree, and with that view may grant him a certificate 
authorizing him to transfer the property subject to its confirmation to the 


(1) Ruinessur v. Ramtanoo, 12 W.R.. 491 
(492^; RamBurun v. Jankee Sahoo, 22 W.R., 
473; EMtamal V. ChunilaL I L. R., 2 All., 
173 ; Puddonionee v. Roy Muthooranatfit 12 
B.L R., 411, P.O., Fartdunnissa v Aladad 
(1881), A.W.N., 77 ; Ram Karan v. Bagar AH 
(1881) A. W N., 168 ; Tootmal v. Rai Singh, 
1 Sind., L.R., 176. 

(2) Bapuji yr, Ichhara7ii (1877), B.P.J., 81. 

(3) Thakur Prasad v. Oaya Sahu, I.L.R., 

21 All , 349; following Debi Prasad v. 

Baldeo. I.L R.. 18 All., 123. 

(4) Raja Muhesh v. Kishanun, 0 M.I.A., 
328 (341) ; see also Mungul Per shad v. Qrija, 
I.L.R., 8 Oal , 461 ; Biswa v. Binanda, 
I.L.R., 10 Cal., 416; Ram Chum v. Jhubho, 
14 W.B , 26. 
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(5) Wooma Churn v. Kadambini, 3 0. Ij, 
R., 14C ; Mahomed v. Pitamber, 21 W. R., 
435 (see for contra Krishna Chetty v. Rami 
Ghetty, 8 M.H.C R., 99). 

(6) Dinendronath v. Ram Kumar, I.L.R., 
7 Cal.. 107; Bonomali v. Prosunno, I.L.R. 
23 Cal 829. 

(7) Sarkies v. Bundho, 1 N. W.P.H.O.R., 
172. 

(8) S. 490, O.P.C. ; Raj Chunder v. Isser 
Chunder^ Bourke, 139 ; Savaramji v. Jadavi 
2 B.H.lD.R., 142 ; cf. also S. 489, O.P.O. 

(9) Chunni Lai v. Abdul, I.L.R., 23 AH. 
331 (334) ; Parsotam v. Chheda Lai, I.L.R., 
29 All , 76 ; Shival v. Shembhurprasad, I.L. 
R., 29 Bom., 436 (447), F.B. 
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paymen/: of the oonsideration into oourfe. (^) Any violation of the directions of 
thn court will, of course, entail on the transferee the disability created by the 
doctrine. 

53 . Every transfer of immoveable property, made with 
Fraudaient tram- intent to defraud prior or subsequent transferees 
• thereof for consideration, or co-owners or other 

persons having an interest in such property, or to defeat or delay 
the creditors of the transferrer, is voidable at the option of any 
person so defrauded, defeated or delayed. 

Where the effect of any transfer of immoveable property is 
to defraud, defeat or delay any such person, and such transfer is 
made gratuitously or for a grossly inadequate consideration, the 
transfer may be presumed to have been made with such intent 
as aforesaid. 

Nothing contained in this section shall impair the rights of 
any transferee in good faith and for consideration. 

861. Analogous Law. — In this section an attempt has been made to 
condense the provisions of the two English Statutes,!^) passed to protect 
creditors, and relating to fraudulent conveyances passed to protect purchasers, 
and both formerly in force in India and now repealed by this Act. In the 
Presidency towns, the statute relating to alienations made by icsolvent debt- 
ors is still in force. 

A vast mass of case-law. has clustered round these provisions, and which is 
often cited in illustrations of the rule enacted in the section. But there are 
important differences between them, the confusion from which should be care- 
fully guarded against. 

The provisions of Stat. 13 Eliz. upon which the section is modelled run as 
follows : — 

(1) All and every feoffment, gift, grant, alienation, bargain and conveyance of lands, 
tenements, hereditaments goods and chattels, or of any of them or of any lease, rent, common 
or other profit or charge out of the same lands, tenements hereditaments, goods and chat- 
tels, or any of them by writing or otherwise ; and all and every bond, suit, judgment, and 
execution, at any time had or made to or for any intent or purpose before declared and ex- 
pressed, shall be deemed and taken (only as against such person or persons, his or their heirs, 
successors, executors, administrators, and assigns and everyone of them, whose actions, 
suits, debts, accounts, damages, penalties, forfeitures, heriots, mortuaries, and reliefs by such 
guiltful covinous or fraudulent devices and practices as is aforesaid are, shall or might be in 
any way disturbed, hindered, delayed or defrauded) to be clearly and utterly void, frustrate, 
and of none effect. • 

5, Provided always that this Act shall not extend to any estate or interest in lands, 
goods or chattels, had made, conveyed, or assured, which estate or interest shall be upon 
good oonsideration add bona fide lawfully conveyed or assured to any person or persons, not 
having at the time of such conveyance or assurance any manner of notice or knowledge of 
such covin, fraud or collusion as aforesaid. (5) 


(1) O. 21, r. 83, Code of Civil Procedure, 
1908. S. 305, Code of Civil Procedure, 1982 ; 
Shivingappa v. Chanhamppa^ I.L.R., 30 
Bom. 337 (340). 

(2) (1671) 13 Eliz. 0. 5 (1584); 27 Eliz. C. 4- 

(3) Bo held in Azirmnism v. Clement DalA, 
6 M.H.C.R., 466 ’ (474) ; following Freeman 


v. Fairlie^ 1 M.I.A., 306; Mayor of Lyons 
V. The E, I, Co., 1 M.I.A., 176; Judah v. 
Abdool Kureem, 22 W.R., 60 : Abdool Hye v. 
Mohamed, I.L.R., 10 Cal.,616, P.C. 

(4) 11 Viet., C. 21, S. 24, 

(5) Stat. 13 Eliz. 0. 6. This statute was 
made perpetual by Eliz. 0. 5. 
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Since this statute was directed against fraudulent conveyances as against 
the cTcditoTSf a subsequent statute had to be passed to protect all subsequent 
purchasers. The earlier statute extends also to goods and chattels, but the 
later statute only applies to lands and other real estate. This latter statute 
was interpreted to make all voluntary conveyances, as such, fraudulent as 
against subsequent purchasers. (2) And accordingly another Act had to be 
passed in 1893 declaring in favour of the validity of voluntary conveyances if 
made in good faith. 

862 . Fraudulent conveyances may be avoided either under the 
Elizabethan Statutes the provisions of which are embodied in the section, or 
under the Bankruptcy and Insolvency Acts, the corresponding provisions of 
are which quoted below. 

The Bankruptcy Act, 1883 (4) enacts as follows 

48. (1) Every oonveyanoe of transfer of property or charge thereon made, every pay- 
ment made, every obligation incurred and every judicial proceeding taken or suffered by any 
person unable to pay his debts as they become due for his own money, in favour of any 
creditor or any person in trust for any creditor with a view of giving such creditor a preference 
over the other creditors shall, if the person making, taking, paying, or suffering the same is 
adjudged bankrupt on a brankruptcy petition presented within three months after the date 
of making, taking, paying for suffering the same be deemed fraudulent and void as against 
the trustee in the bankruptcy. 

(2) This section shall not affect the rights of any person making title in good faith and 
for valuable consideration through or under a creditor of the bankrupt. 

49. Subject to the foregoing provisions of this Act with respect to the effect of bank- 
ruptcy on an execution or attachment and with respect to the avoidance of certain settlements 
and preferences, nothing in this Act shall invalidate in the case of bankruptcy— 

(а) Any payment by the bankrupt to any of his creditors ; 

(б) Any payment or delivery to the bankrupt; • 

(c) Any oonveyanoe or assignment by the bankrupt for valuable consideration; 

(d) Any contract, dealing, or transaction by or with the bankrupt for valuable consi* 
deration; 

Provided that both the following coaditions are complied with, namely: — 

(1) The payment, delivery, oonveyanoe, assignment contract, dealing or transaction, as 
the case may be, takes place before the date of the receiving order ; and 

(2) The person (other than the debtor) to, by, or with whom the payment, delivery, 
conveyance, assignment, contract, dealing, or transaction was made, executed or 
entered into has not at the time of the payment, delivery, oonveyanoe, assignment, 
contract, dealing or transaction, notice of any available act of bankruptcy com- 
mitted by the bankrupt before that time. 

863 . This definition was substantially reproduced from the Bankruptcy 
Act of 1869 .( 5 ) But in dealing with bankruptcy cases under the two Acts there 
are certain points which, for reasons to be presently stated, do not call for 
particular notice in the present treatise. The Bankruptcy Act, 1883 further 
enacts that in the cases therein mentioned the transfer ipso facto amounts to an 
act of bankruptcy : 


(11 27 Eliz. G. 4. 

(2) BurreVs Case^ 6 Bep., 72 Ooch*s Case. 
5 Rep., 60; StandenY. Bullock. Moo., 605 ; 
Doe v. Manning. 9 East, 57; Trowellv. 8hen~ 
ton, h. Q.. 8 Ch. Bk, 318; Bucklev. Mitchell. 
18 Ves., 100; GooMght y. Moses.2 B.W. Bl., 


1019 ; Chapman v. Emery. Oowp., 278. 

(3) Voluntary Conveyances Act, 1893 (56 & 
57 Viet., 0., 21). 

(4) 46 & 47 Viot. 0. 52, 

(5) 32 A 33 Viet., G. 71. 
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4. A debtor oommits an act of bankruptcy in ea^ of the following oases 

(a) If in England or elsewhere he makes a conveyance or assignment of his property 
to a trustee or trustees for the benefit or his creditors generally ; 

(b) If in England or elsewhere hi mikes friudulant conveyance, gift, delivery, or 

transfer of his property, or of any part thereof ; 

(c) If in England or elswhere he makes any conveyance or transfer of his property or 
any part thereof, or creates any charge thereon which would under this or any 
other Act be void as a fraudulent preference, if he were adjudged bankrupt. 

On the comissioQ of an act of bankruptqv, the creditor is entitled to present 
a bankruptcy petition against the debtor. A person subject to English law 
living *' in England or elsewhere i e., abroad, is equally bound by the Act. 

864 . In India so far as the Presidency towns are concerned, the law is 
still as enacted by an English Statute, the Insolvent Debtor’s Act 1848. W 
According to this Act a person commits an act of insolvency if be is imprison- 
ed for debt for a period of twenty-one days,(-^l or departs from the jurisdiction of 
the Court or from his usual place of business with intent to defeat or delay his 
oreditors,(^) or makes “with the like intent any fraudulent gift, grant, convey- 
ance, delivery, or transfer, of any of his lands, tenements, moneys, goods, or 
chattels, or fraudulently with like intent suffer his lands, money, goods, or 
chattels to be taken in execution, attached, or sequestered. A person 
committing an act of insolvency is then bound by the following law directed 
against fraudulent conveyances hy insolvents : — 

24. And bo it ouaoted that if any iuHolvent who shall file his petition for his discharge 
under this Act, or who shall be adjudged to have committed au aot of insolvency shall volun- 
tarily convey, assign, transfer, charge, deliver, or make over any estate, real or personal 
security for money, bond, bill, note, money, property, goods, or effects whatsoever to any 
creditor or to any other person in trust for or to, or for the use, benefit, aud advantage 
of any creditor, every such conveyance, assignment, transfer, charge, delivery, and making 
over, if made when in insolvent circumstances, and within two months before tbo date of the 
petition of such insolvent, or of the petition on which an adjudication of insolvency may have 
proceeded, as the case may be or if made with the view or intention, by the party so convey- 
ing, assigning, transferring, charging, delivering, or making over, of petitioning the said Court 
for his discharge from custody under this Aot, or of committing au act of insolvency, shall 
be deemed and is thereby declared to be fraudulent and void as against the assignees of such 
insolveut. ” (6) 

866. In the mofussil the only provisions relating to insolvency were till 
recently in Chapter XX of the Code of Civil Procedure, (7) and the only pro- 
vision pertinent to the present discussion was that contained in section 351 (C) 
which empowered the Court to reject the application of the judgment-debtor 
for insolvency if he has, “ with intent to defraud his creditors, concealed, 
transferred, or removed any part of his property, since the institution of the 
suit in which was passed the decree in execution of which he was arrested or 
imprisoned, or the order of attacmnont was made, or at any subsequent time ; ” 
or that " knowing himself to be unable to pay his debts in full, recklessly con- 
tracted debts or given an unfair preference to any of his creditors by any 
payment or disposition of his property”. These sections of the Code have now 


(1) Exp. Blaifit Re Sawers^ 12 Gh. D., 522 
(532). 

(2) 11 & 21 Viot C. 121; see as to its extent 
in Bengal, Oaloutta Letters Patent, S. 18. In 
the matter of Tiet Kins, 1 B. L. R. (O.J.), 84 ; 
in Bombay vide In re Jar, lea Currie, I. L. R. 


21 Bom,, 405. 

(3) S 8, Insolvent Debtor’s Aot. 

(4) Ib., S. 9. 

<5)16., 8. 9. 

(6) S. 9, Insolvent Dellb^Aot, ii, 

(7) Ss. 344-360 A., AdW&V of 1882. 
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boon repealed and replaced by thcyjProviDoial Insol venoy Aot(^)whiob <enaot8 as 
follows : — 

katm nf inaolvAiiAv ^ debtor commits an act of insol venoj in eaob of the following 

UA lUBWAwnoj. Qjigeg^ oamely .* — 

(a) if, in British India or elsewhere, he makes a transfer of his property to a third 
person for the benefit of his creditors generally ; 

(6) if, in British India or elsewhere, he makes a transfer of his property or of any part 
thereof with intent to defeat or delay his creditors ; 

(c) if, in British India, or elsewhere, he makes any transfer of his property or any part 
thereof, or of any interest therein, which would, under this or any other enact- 
ment for the time being in force, be void as a fraudulent preference if he were 
adjudged an insolvent ; 

{d) if, with interest to defeat or delay his creditors, — 

(i) he departs or remains out of British India; 

(ii) he departs from his dwelling-house or usual place of business or otherwise absents 
himself; 

(iii) he secluies himself so as to deprive bis creditors of the means of communicat- 
ing with him ; 

(e) if any of his property has been sold in execution of the decree of any Court for the 
payment of money ; 

(/) if he petitions to be adjudged an insolvent under the provisions of this Act ; 

ig) if he gives notice to any of his creditors that he has suspended, or that he is about 
to suspend, payment of his debts ; 

(h) if he is imprisoned, in execution of the decree of any Court for the payment of 
money. 

Explanation. — For the purpose of this section the act of an agent may be the act of 
the principal. (2) 

866. The provisions of section 213 of the Indian Companies Act; against 
fraudulent preference are similar to and correspond with the provisions of English 
Law against fraudulent preference. In effect, the section declares that a fraudulent 
transfer made by a company would be judged by the same standard and lead to 
the same consequences as a transfer made by an individual trader. The position 
of parties where the fraudulent purpose is not achieved would be as follows ; — 

Where the owner of a property transfers it to another for an illegal pur* 
pose and such purpose is not carried into execution, or 
the transferror is not as guilty, as the tranfereo, or the 
effect of permitting the transferee to retain the property 
might be to defeat the provision of any law, the transferee must hold the pro- 
perty for the benefit of the transferror. (4) 


Transfer 
illegal purpose. 


867. 


Rule of universai 
application. 


The principle of this section is one of general application, and 
has been held to apply to the Punjab where the Act itself is 
not in force. Following the principle therein enunicated it 
has been laid down by the Chief Court that where a mort- 
gage for valuable consideration is made with the view to defeat a particular 
creditor, it is void as against him.W But this is not the view in consonance 
with the section under which intention to defeat an individual creditor as dis- 
tinguished from the general body of creditors is not necessarily fraudulent. 


(1) Aot HI of 1907 enacted to oome into 


muar3i 

(2) S. 4, Act IIA|1907 


(4) Trusts Act (Aot II of 1882). 

(5) Lakshminarain v. Tara Singh, t P. L» 
B., 513. 
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868. Although this section is one of th^e excepted by the saving clause 
Hindu Law application to Hinfts, Mahomedans, and Buddhists 

there is no rule of Hindu, Mahomedan, or Buddhist law 
that lays down anything opposed to its principle. So West, J., in a case re- 
marked; “Under the Hindu law. as under the English law. fraud vitiates 
every transaction. The principle has been less elaborately developed in precise 
rules than in the European Codes ; but when Hindu law supplies a datum of 
recognized principle, the courts may well follow the English equity in the 
details derived from an indentical principle.” (2) And indeed, the principle 
therein enunicated is so manifestly just and equitable, that it has been applied 
to cases not governed by the Act, or arising .before it was passed.(3). But the 
applicability of the Elizabethan statutes to Hindus and Mahomedans was at 
one time by no means certain or unanimously conceded.!^) 

868. It should be added that while the section deals only with immove* 
able property, the first Elizabethan statute only related to 

U6D6B1B OX vJlB Ful0« ii ii 

moveable property, immoveable property having been the 
subject of the subsequent legislation. The former contained nothing beyond 
what would have been attained by the common law,(^) whereas the second 
statute borrowed its provisions from the Civil law,<6) in which the pauliana 
actio afforded a means of recovering for creditors property which had been 
alienated in order to place it beyond their reach, whether by a lucrative or an 
onerous title. The only difierence between the two cases was that in the latter 
case, the transferee who was to be deprived, must have been aware of the 
fraud. (7/ From this part of the Roman law most of the nations of the civilized 
world have derived a stringent system of rules for annulling transactions, what- 
ever guise they may assume, entered into for the purpose of depriving 
creditors of a just distribution of their debtor's as8ot8.(®) These rules have 
relation, no doubt, to bankruptcy, though it has been said in England that 
the purpose of the Bankrupt Acts was quite different from that of the 13th 
Eliz. (^1 Directly, no doubt, it was different, as the Bankrupt Acts aimed at an 
immediate appropriation of the insolvent traders' effects to the defrayal pro rata 
of his debts, while the statute of 13th Eliz. proposed simply to set aside any 
alienation by a person of any class in fraud of his creditors. But the recent 
changes in law of bankruptcy have placed all transfers of this nature nearly on 
an equal level. 

860. Before the present enactment, it appears that a similar rule embodied 
in the two Elizabethan statutes was applied to India, but 
Previous Law. these statutes do not appear to have been authoritatively ex- 
tended to it and the decisions of the courts are by no means unanimous as to 
their applicability to this country, and more particularly to the mofussil. 


(It S. 2 (cZ) ante, 

(2) Pgr West, J., '\nRangilbhaiv, Vxnaycih^ 
I.L.R., 11 Bom., 666 (676) ; following In re 
Kahandast I.L,R., 5 Bom., 154. 

(3) Abdul Hye v. Mir Mahomed^ I. L. R . 
10 Oal., 616 (624) ; followed in Rangil Bhai 
V. Vinaydk^ I.L.R. 11 Bom . 666(676); Har~ 
musji V. Cowasji, T.L.R., 13 Bom., 297 (300), 

(4) It was doubted in Arifnunnissa v. Dale, 
6 M.H.O.R.. 466 (474) ; Freeman v. Fairlie, 
1 M. I. A., 306 ivide footnote) ; Mayor of 
Lyons v. The E, I. Co,, ib„ 174 ; see 
Bhagwant v. Kedaru I.L.R. , 26 Bom., 202 
(208). 


(6) Per Lord Mansfield in Cadagan v. Ken- 
nett, Cowp., 484. 

(6) Vinnius Ad. Inst. Bk., IV, Tit., 6, S. 6. 

(7) Rangilbhai v. Vinayak, I. L. R., 13 
Bom., 666 (676). 

(8) Burge’s Oomm., 8. 606. 

(9) Twyne's Case, 1 S.L.C. 1. 

(10) Rangil Bhai v. Vinayak, I.L.R. , 11 
Bom., 666 (676) ; In Joshua v. Alliance Bank, 
I.L.R., 22 Oal., 186 (206), while the statutes 
were held to be applicable to the Presidency 
towns, no opinion was hazarded as to their 
application to the mofussiL 
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So again the Privy Oounoil was not until recently certain whether they applied 
to Hindus and Mahomedans. ]E%t this view has long since been abandoned, 
and it must be therefore taken, as settled now, that the statutes in question 
and the authorities based thereon, may be taken as unmistakeable guides to the 
law of India prior to the enactment of the Act. W 

861. It seems hardly necessary to note that in certain respects the section 
has a more restricted operation than the statutes. For while 13 Eliz, applies to 
transfers both of realty and personalty, the section is restricted only to immove- 
able property. And while 27 Eliz. was enacted for the protection of purchasers 
only, which included also mortgagee^, a mere holder of a money decree was 
not within its scope. W A person who acquired no charge on specific property 
was not entitled to avail himself of this statute. With this difference, however, 
the section generally conforms to the two statutes, and the oases decided under 
the latter would therefore be, with the above reservation, authorities under the 
former. (3) 

The section does not enunciate the law in any way at variance with the 
pre-existing law. W The section is said to bo inexhaustive, and considering 
the important principle it is intended to enunciate, the section could not have 
been perhaps more meagrely worded. 

862. Principle.— The first paragraph of the section enacts a principle, 
while the second paragraph lays down what is no more than a rule of evidence. 
The first part defines what a fraudulent transfer is, whereas the second para- 
graph indicates the circumstances in which fraudulent intention may be presumed. 
Were it not for the statement of this rule, the party seeking to avoid the 
transaction would have had to give proof of “intent to defraud” which in many 
cases would not be readily available. The rule, therefore, indicates the salient 
circumstances which it regards as the indelible badges of fraud ajid from ^hich 
alone a transfer may be presumed to have been fraudulent. Of course, it can- 
not be generally asserted that any one circumstance or even all the circum- 
stances taken together would, in all cases, lead to the irrebuttable presumption 
condemning a transaction as fraudulent, for to do so, would be to provide an 
inflexible rule for judging transactions which experience shows present the 
greatest amount of diversity. But the intrinsic justice of the rule here laid down 
is so patent that any enunciation of the principle upon which it is founded is, 
wholly unnecessary. 

863. The Elizabethan enactments upon which this section is founded 
have in turn their origin in the Koman civil law, which proceeded upon the 
same enlightened policy, and protected (§ 859) alienations of moveables and 
immoveables made to hona fide purchasers for a valuable consideration, having 
no knowledge of any fraudulent intent of the grantor or debtor. (6) Thus says 
Justinian : — “ If, again to defraud his creditors, a man delivers anything to 


(1) Bhagwant v. J^edari, 25 Bom., 

202 (209). 

(2) Beavan v. Earl of Oxford, 2 De.G.M.(& 
G., 507 (532) ; Benham v. Keane, 81 L.J. 
Ch., 129 (1321. 

(3) Bhagwant v. Kedari, I.Ii.R., 25 Bom., 
202 (209): explaining Ishan Chunder v. Bishu, 

24 Gal., 825 (828) ; Natha v. Dhum- 
bajif I.L.B., 23 Bom., 1; and following 
Joshua V, Allianee Bank, I.L.B., 22 Gal., 
166 (202). 


(4) Bhagwant v. Kedari, I.L.B., 25 Bom,, 
202 ; Natha v. Maga^ichand, 5 Bom. L.B. 
170 U72); contra in lahan Chunder v. Bishen, 
I.L.R. 24 Gal. 825 ; The third paragraph 
certainly coinoides with 13 Eliz. G. 5, S. 56 ; 
Hakim Lai v. Mooshahih, I.L.R. 34 Gal. 999 
(1009). 

(6) LaUhaniv. Hasto Bai, 7 O.P.L.R. 73 
(74). 

(6) Story’s Eq. Jar. (2nd Eng. Ed.) 8. 
485, p. 278. 
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someone else, after his goods have been taken possession of by the oreditore 
under a decision of the President, the creditors themselves are allowed to res- 
cind the delivery and to demand the thing ; that is, to allege that the thing 
was not delivered, and therefore remained among the debtor’s goods. 

“ Indeed,” says Story, “ the principle is more broad and comprehensive ; and, 
although not absolutely universal . . . yet it is generally true, and applies 

to cases of every sort, where an equity is sought to bo enforced against a bona 
fide purchaser of the legal estate without notice, or even against a bona fide pur- 
chaser, not having the legal estate, where, he has a better right or title to call for 
the legal estate than the other party. It applies, therefore, to oases of accident 
and mistake, as well as to oases of fraud; which, however, remediable between 
the original parties, are not relievable, as against such purchasers, under such 
circumstances.” 12) Thus, to present a summary of what has been already 
stated, if conveyances or other instruments are fraudulently or improperly ob- 
tained, they are decreed to be given up and cancelled. If they are money secu- 
rities, on which the money has been paid, the money is decreed to be paid hack. 
If they are deeds, or other muniments of title, detained from the rightful 
party, they are decreed to he delivered up. If they are deeds suppressed or spoli- 
ated, the party is decreed to hold the same rights as if they were in his posses- 
sion and power. If there has been any undue concealment, or misrepresentation, 
or specific promise collusively broken, the injured party is placed in the same 
situation, and the other party is compelled to do the same acts, as if all had 
been transacted with the utmost good faith If the party says nothing, but 
by his expressive silence misleads another to his injury, he is compellable to 
make good the loss ; and his own title, if the case requires it, is made subser- 
vient to that of the confining purchaser. If a party, by fraud or misrepresenta- 
tion, induces another to do an act injurious to a third person, be is made res- 
ponsible for it. If. by fraud, or misrepresentation, he prevents acts from being 
done, Equity treats the case, as to him, as if it were done; and makes him a 
trustee for the other. If a will is revoked by a fraudulent deed, the revocation 
is treated as a nullity. If a devisee obtains a devise by fraud, he is treated as a 
trustee of the injured parties. In all these, and many other cases which might 
be mentioned, courts of equity undo what has been done, if wrong ; and do what 
has been left undone, if right. ”('^1 This section should be interpreted in the light 
of cases decided under the Elizabethan Statutes before mentioned/^) it may 
be added, as modified by the Voluntary Conveyances Act.f®) 

864. JMEeaning of Words. — “ Every transfer of immoveable property 
implies a transfer for or without consideration. “ With intent todefraud.'' 
The word " intent” by its etymology seems to have metaphorical allusion to 
archery and implies “aim” and thus connotes not a casual or merely possible 
result — foreseen perhaps as a not improbable incident, but not desired — but 
rather connotes the one object for which the effort is made, and this has reference 
to what has been called the dominant motive, without which the action would 
not have been taken, f®) Fraud is defined in section 17 of the Indian Contract 
Act. In this connexion, however, inteiit to defraud” embraces a large 
number of cases, which do not come within the scope of the definition. Thus 
the motive of the person, who makes a false statement on the faith of which 


(1) Jus. Bk. 4, Tit. 6, B. 6 ; see Hunter’s 
Roman Law, pp. 1040, J041. 

(2) Story’s Eq. Jnr. (2nd Eng Ed.; § 436. 
279. 

(3) Story’s Eq. Jur., s. 439, 279, 280. 


(4) Joshua V, Alliance Bank of Simian I.L. 
B., 22 Gal., 186. 

(6) (1893), 66 & 66 Viot., Ch. 21. 

(6) Bhagwant v. Kedari^ I L. R., 26 Bom., 
202 (226). 
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another is induced to act, is under this section material, though it is not under 
the Contract Act.(^^ 

** Voidable at the option do” ^.e., the transfer is not ipso facto void ; or indeed, 
voidable at the instance of the transferrer or his legal representatives. It can 
be avoided but only by the nersons named. As between the immediate parties 
thereto it is prima facie good and unavoidable except under certain circum- 
stances discussed in tbe sequel. 

“ Presumed to have been madei ” — Presumption may be defined to be the 
logical inference of the existence of the unknown from proof of the known. W 
The phrase “ may presume’* has been defined in the Indian Evidence Acb(3) 
thus : “ Whenever it is provided by this Act t lat the Court may presume a 

fact it may either regard such fact as proved, unless and until it is disproved, 
or may call for proof of it. ” Such a term should on the one hand bo distin- 
guished from the term “ shall presume ” in which Dhe Court shall regard such 
fact as proved unless and until it is disproved, ” and on the other hand from 
what is “ conclusive proof ” in which case on proof of one fact the Court is 
enjoined to regard the other fact as proved, no evidence being then admitted 
for the purpose of disproving it.(^) The presumption here to be made may 
then be rebutted,!®) for it is nob “ conclusive proof of fraud.” “ Nothing in 
this section This clause was suggested by a case in which the Court observed : 

“ The acts of one man cannot show the mind and intention of another ”(6) 
and should not prejudice him. When it is said that a deed is not executed 
in good faith, what is meant is that it was executed as a mere cloak, the real 
intention of the parties being that the ostensible grantor should retain the 
benefit to himself. 17) 

866. General View of the Rule. — From the earliest times law has 
regarded with abhorrence all attempts at fraudulent transfer of property. For 
while law favours the exchange and transmission of property, ii} sets its face 
against its privileges being abused bo the detriment of the public. Innocent 
creditors who have made advances on the faith of the securities of their debtor 
have been from the earliest times the objects of anxious solicitude on the part 
of those responsible for the due administration of justice. Any attempt on the 
part of the debtor to withdraw his assets from the control of his creditor has 
always received the just condemnation of the courts, who have compelled the 
debtor bo make good the representation on the faith of which presumably he 
had obtained credit, and in doing so the courts have not been loth to set 
aside all transactions not equally meritorious wibh the claims of the credit- 
ors. Now, since a person who deals with the debtor in good faith and for 
consideration is ordinarily entitled to the same protection as other creditors, 
for his case is in no way distinguishable from theirs, and hence the last 
clause enacts this exception subject to which the rule must be construed. 
Ignoring for the present such exceptional cases, the generality of cases 
would appear to fall into the following three classes enumerated in the 


(1) See 8. 17, ladiao Contract Act ; Derry 
V. Peek, 14 App. Oas., 3(35 , 374 ; Foster v. 
Charles, 6 Bing., 396 ; 7 Bing 105. 

(2) Best. Ev., p. 304. 

(3) Act 1 of 1872. 

(4) S. 4, Act I of 1872 r it should be noted 
that tbe words here used are '*may be presum- 
ed** as oontradistinguished from the “ shall 
be deemed** used in 27 Eliz. G, 4. The words 
of tbe section vest a court with a discretion, 

G. TP— 68 


and do not impose on it an obligation to 
presume fraud in the case supposed. Bai 
Cooverbai y. Mhd, Abdullah, 7 Bom, L. R., 
267. 

(5) See Indian Evidence Act, 8. 4 ; Bai 
Cooverbai v. Mhd, Abdullah, 7 Bom. L. R-, 
267. 

(6) Doe V. Biisham, 17 Q. B., 124, 

(7) Bamasamia v. Adinarayana, I. L. R. 
20 Mad., 465. 
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first paragraph, namely, where the transfer is made to defraud (a) prior 
or subsequent transferees (§§ 873, 874) ; (b) co-owners or other persons interest- 
ed in the property (§§ 868, 869) ; or (c) where the transfer is made to the 
prejudice of the transferrer’s creditors. (§ 873). In practice probably the third 
class presents the most numerous and varied examples, but it would be useful 
to consider what classes of persons are placed under the protecting wing of the 
rule. Turning first to the provision protecting prior or subsequent transferees 
for consideration, it should ha observed that .the section does not protect against 
fraud the actual parties to the transfer, but only third parties who may be 
affected thereby. If the transferrer has defrauded the transferree, vice versa the 
latter can obtain no relief under the rule, although his interests are of course 
sufficiently safeguarded elsewhere in the Act. “ The general rule is that particu- 
lar persons in contracts and other acts shall not only transact bona fide between 
themselves, but shall not transact mala fide in respect to other persons who 
stand in such a relation to either as to be affected by the contract or the 
consequences of it.”(i) 

866. Voluntary Deeds when postponed to Value. — The rule 

protects in the first place the prior and subsequent transferees 
fercM *** but in order to qualify them for its protection they must 

have been transferees for valuable consideration, since law 
pays no regard to mere volunteers when they compete with transferees for 
value. In such a case, to quote the words of Grant, M. R., “it must be assum- 
ed that a voluntary settlement, however free from actual fraud, is by the 
operation of that statute, (^) deemed fraudulent and void against a subsequent 
purchaser for a valuable consideration, oven when the purchase has been made 
with notice of the prior voluntary 8ettlement.'’(3) But this statement of the 
law since considerably modified, may also be justified, by the reason that the 
same property having been disposed of to two different persons, one of whom 
has paid for it and the other not, the court considers that a person who has not 
paid for the property would lose nothing as compared to, and should not 
stand in the way of one who has paid for it.W A marriage-settlement 
may thus be avoided by a subsequent purchaser for value.l^) In fact all 
voluntary transfers upon how much soever a laudable or meritorious consi- 
deration made, fall within the ambit of the rule which was lucidly stated 
by Lord Hardwicke who said : “ Every voluntary conveyance made, where 
afterwards there is a subsequent conveyance for valuable consideration, 
through no fraud in that voluntary conveyance, nor the person making it at 
all indebted, yet the determinations are that such mere voluntary convey- 
ance is void at law by the subsequent purchase for valuable considera- 
tion.® And similarly the Court of the Star Chamber expounded the same 
principle in the course of their judgment in Tioyne's case, “Equity requires,” 
they observed, “ that such gifts, which defeat others, should bo made on 


‘ (1) Kerr’s fraud (3rd Ed.), 187 oitiug Wallis 
V. TJie Duke of Portland, 3 Ves., 494 (502), 
but which does not support the text being a 
case directed against maintenance. 

(2) 27 Bliz. C. 5. 

(S) Buckle V. Mitchell, 18 Ves. 100 (110) ; 
BQsharv, Wtlltams, L.B., 20 Eq., 210, (218). 
The presumption of fraud cannot be rebutted 
Clarke v, Wright, 6 H. & N., 876 ; Saunders 
V. Dehew, 2 Vern.,271. 

(4) Colville v.\PaTker, Oro. Jao-, 151 ; Doed, 
Newman v. Busham, 17 Q. B., 723t in whioh 
Lord Campbell, 0. J., observed that the 


subsequent sale being repudiation of the 
earlier deed it must be held that he intended 
it when be made the conveyance an argu- 
ment which does not appear to be a priori 
and forced. 

(5) Walker v. Burrows, 1 Atk., 94. 

(6) Townsend v. Windham, 2 Ves., S. 10. 
The statement of this rule was approved by 
Lord Thurlow who said the rule was such, and 
BO many estates Btood upon it, that it oould 
not be shaken : Evelyn v. Templar t 2 Bro. C. 
G., 149. 
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as high and good oonsideration as the things which are thereby defeated 
are;... and if oonsideration of nature or blood should be a good oonsideration 
within this proviso, the statute would serve for little or nothing, and no creditor 
would be sure of his debt.(^) This rule permitted of no exceptions being made 
in favour of a provision for wife and children, <2) or a conveyance supported on 
strong moral obligations, (3) or one even made by direction of the Court.W 
The question of the settler’s indebtedness at the time he executed the voluntary 
deed was regarded as immaterial with respect to the claims of a subsequent 
purchaser of the property, W and the doctrine was carried to the length of 
rendering the question even of notice immaterial. So that if the purchaser took 
with notice of the prior voluntary deed, he was still held entitled to prefer* 
ence.<31 But while this view was held to be justified according to the strict 
construction of the statute, the manifest injustice of the rule was circumvented 
by holding that a purchase with notice of the prior settlement being itself 
fraudulent should be entitled to no preference. But while the jucjges thus 
condemned the rule still they were unable to overthrow it. And so Grant, M.B. 
in deciding the case before cited had to confess : “I have great difficulty to per- 
suade myself that the words of the statute warranted, or that the purpose of it 
required such a construction ; for it is not easy to conceive how a purchaser can 
be defrauded by a settlement of which he has notice before be makes his pur- 
chase. But it is essential to the security of property that the rule should be 
adhered to when settled, whatever doubt there may be as to the grounds on 
which it originally stood. "(8) This view of the law was subsequently overruled 
by the statute which enacts that no voluntary conveyance of any lands, tene- 
ments. or hereditaments, whether made before or after the passing of the Act, 
if in fact made bona fide and without any fraudulent intent, shall be deemed 
fraudulent or covinous by reason of any subsequent purchase for value, or be 
defeated under any of the provisions of the said Act by a conveyance made 
upon any such purchase. This statute then has had the effect of reversing 
the current of decisions founded upon the interpretation of the original statute^lO) 
to which reference has been made before. 

867. But it may be a question how far these earlier decisions given on the 
statute have been followed in the section admittedly mould- 
thereon. It appears that in cases decided before the Act, 
and in the light of the English precedents, the courts were 
content to hold in conformity with the earlier English decisions since overrul- 
ed. So far as regards the rule here enunciated, it seems to be perfectly clear 
that the criterion for judging the character of the prior disposition is primarily 
the intention to deceive and not any want of consideration, although, no doubt 
absence of consideration is always an element not to be lost sight of in judging 


(1) 1 S.L.O. (10th Ed.), 1 (3). 

(2; WcLtkins'v. Stevens, 1 Nela., 160 ; Oood- 
right Y, Moses, 2 W. BI., 1019; Chapman v. 
Emery, 1 Oowp., 278 ; Barton v. Vanheythee- 
sen, 11 Hare, 126 (129). 

(3) Stiles V. Attorney General, 2 Atk., 162. 

(4) Martin v. Martin, 2 R. & M., 507. 

(6) Rex V. eNottirgham, Lane 47 ; White 
V. Stringer, 2 Sev., 106; TownsfindY. Wind- 
ham, 2 Ves., 8. 11. 

(6) Gooch's case, 6 Rep., 60; OoodrightY. 
Moses, 2 W. Bl., 1019 ; Tonkins v. Eunis, 1 
Eq.. C. Ab.. 384.- 

(7) Roe V. Mition, 2 Wils., 368 ; Pulver- 
toft V. Pulvertoft, 18 Ves., 90; Evelyn y . 


Templar, 2 Bro.C.O., 148 ; Doe v. Manning, 
9 EaRt,, 71; Clarke y. Wright, 6 H. & N., 
BIO \ Doe V. Martyn,\ B. «fe P.N.R., 336; 
Brandlyn v. Ord, 1 Atk., 671. 

(8) Buckle V. Mitchell, 18 Ves., 100 fllO). 

(9) 56 & 57 Viot. 0., 21, B. 2 (Voluntary 
Conveyanoes Aot, 1893). In America a pur- 
chaser with notice of the prior disposition haa 
no better equity— 2 N. Y. Rev. Stat., 134. 
Cb., 7 Tit. 1, 8. 2 Kent on Amer. Law (18th 
Ed.), 639 et seq, 

(10) 27 Eliz. G. 4. 

(11) Judah V. Mvrza AbdooU 22 W.R., 60, 
in which Maopherson, J., reviewed and fol- 
lowed the older English case-law. 
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of tihe charaoter of a transaotion, and the second paragraph which enunoiates the 
rule of evidence in such cases does not ignore this fact. The contrary view was 
taken by Sals, J.. in a case, hut which does not appear to have commended 
itself to the Bench before whom the case went up in appeal. Indeed, it has 
been pointed out by the Privy Council that a voluntary gift for charitable pur- 
poses is nob necessarily fraudulent so as to be voidable at the instance of a sub- 
sequent purchaser for value. (3) It is no fraud for a man to make a voluntary 
conveyance unless there was some secret arrangement whereby the deed was 
one thing and the fact was really different. W The cardinal question in India 
as well as now in England, is not whether any consideration passed, but what 
was the dominating motive which prompted the transfer. Such a question may 
arise whether of the two competing deeds the prior or the subsequent deed be 
voluntary, since a subsequent sale may as much be intended to defeat a prior 
voluntary conveyance as the latter be to defraud a subsequent purchase. Of 
course, in the former case the fact of the transfer being for consideration would 
save in exceptional cases render the transaction indefeasible, but there is no 
difference in principle. 

868 . As regards the rights of co-owners and other persons interested in 
property, it is sufficient to state that the section enacts the 
Co-owners etc. same rule and that the rights of co owners should be 
judged by the same standard. Ordinarily a co-owner is entitled to transfer his 
own interest in the joint property, (5) and in certain cases ho may even transfer 
the whole property(6) but in no case can ho transfer either the whole or his own 
share of the joint property in fraud of his other co-sharers. Indeed, the acts of a 
co-sharer in derogation of the rights of the other co-sharers are void (§§. 737- 
743 ). But the rule must be taken as subject to the doctrine of estoppel, for law 
cannot permit a party to perpetuate one kind of fraud by trying to suppress that 
of another kind! So a joint creditor cannot give a valid discharge so as to bind 
his partners if he acts in collusion with the debtors, But in the absence of 
collusion or fraud, a payment made to one of two or more persons jointly enti- 
tled under a deed may be pleaded as a valid discharge of the debt against all 
the co-shares. So again in the case of partners, where both the partnership 
and the individual partners were insolvent, an agreement by one of them trans- 
ferring his interest to the others and thereby converting what was joint estate 
into the separate estate of the transferee was held invalid, for although no 
fraud may have been contemplated, the necessary effect of the arrangement was 
to delay and defeat the joint creditors, Co-ownership however does not 
always imply co-partnership, inasmuch as the latter is necessarily the result of 
agreement and involves community of profit or loss, which the former may not. 
Co-owners being simply persons to whom property descends, or is given jointly 
or in common joint-purchase of a property to be held by them in common makes 
the purchasers co-owners, but not co-partners unless that also was their inten- 
tion. 


(1) Joshva V. Alliance Bank, I. L. R., 22 
Cal., 186 (‘202). 

(2) Joshua V. Alliance Bank, T. L. R., 22 
Cal., 186 (214). 

(3) Ramsayy. Oilchrist, [1892], A. 0. 412. 

(4) Simmsv, Registrar of Probates [1900,] 
A.G., 323 ; Bullivantv. The Attorney- Generali 
cited 6 0. W. N-, ocvi. 
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(G)S. 41, antB: Comm. 

(7) Kanagappa v. Sokkalinga, I. L. R., 16 
Mad., 362. 

(8) Barber y. Bamana, I. L. R., 20 Mad., 
461, and cases therein cited. 

(9) Ex parte Mayore, 4 Da G. J. & S., 664; 
Ex parte Walker, 4 De G. F. & J., 509; cited 
in Lindlay’s Partnership (6th Ed.), 347. 

(10) Lindlay's Partnership (6th Ed.), 25* 
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869. As regards the persons interested in the property such as the mem 

Papionfl intePABted ^ family, and those entitled to maintenance or 

dower, the rule is no different. And so it has been laid down 
that whilst the Hindu husband is allowed considerable, nay almost unfet- 
tered latitude in disposing of his self- acquired property, be cannot, except on the 
ground of family necessity or the administration of his estate, alienate bis pro- 
perty so as to purposely deprive bis wife of her maintenance, which is a right 
which cannot be evaded by any arrangement purposely made in fraud of it.<0 
As West, J., in one case^^) observed : “An alienation is not generally subject to 
the control of the wife whose acquisitions are gained for her husband, and whose 
own special property the husband may take in case of special necessity ; but 
supposing that her co-ownership in her husband’s estate is really anything more 
than a right to maintenance taking the form of an allotment of a share when 
the property by division is placed in danger of being dissipated, her recognized, 
though subordinate, interest makes her free assent necessarv in transactions 
by which that interest would be unfairly extinguished or affected.” Indeed, 
the claim of a Hindu widow ranks next to the family debts.^^l A gift to a son 
by a Hindu parent will ordinarily be upheld.(^) But as amongst the sons having 
a birth-right in the estate, it is nob to be grossly unfair. Even as to self- 
acquired property, it is prescribed that the acquirer shall not part with it so 
as to leave his family destitute. These rules do not interfere with the usual 
dealings of mankind. A father supporting bis family may deal with his estate, 
and if he incumbers or sells it to meet his engagements no one can impeach the 
transaction. (7) He may dispose of it to meet family debts, if they arose in the 
ordinary pursuit of his calling or the administration of his estate, or to enable 
him to earn a maintenance. Bub beyond these limits the interests of the 
family must not be sacrificed, 1^) and the right of a wife to a maintenance and 
possibly to a share on partition, though it may not amount to more than an 
equity to a settlement, and is not the subject of contract until ripened and defin- 
ed by events, (^0) yot it is not to be evaded by any arrangements purposely made 
in fraud of it.f^i) An alienation made in fraud of the cliam of a Mahomedan 
wife to dower would be judged on the same footing. 

870. The term “ interested in the property ” has been nowhere defined in 

the Act, but in cases decided under the Indian Succession 
which persons “claiming to have any interest in the 
estate of the deceased ” are entitled to inspect proceedings 
before the grant of probate or letters of administration, it has been held that 
a mortgagee is interested in the property of his debtor, (^3) and as such he should 
be entitled to protect himself against a transfer made in derogation of his 
rights. A purchaser from the heir of a deceased person who has agreed to sell his 
property and has received the greater part of the consideration money by way of 


(1) Narbada v. Mahadeo, I.L.R., 5 Bom., 
99 (106, 107) ; citing Lakshinan v. Satya- 
bhamabai^ I.L.R., 2 Bom., 499(624). 

(2) Narbadabaiv. Mahadeo, l.Ii.R., 5 Bom., 
99 (107). 

(3) Narhadabai v. Mahadeo, I. L. R., 5 
Bom.. 99 (109). 

(4) Vtramitrodaya, 260. 

(6) 2 West & Buhler’s Hindu law, 2Dd Ed.) 
377. 

(6) J6., 336. 

(7) Randal v. Lakhmichand, 1 B.H.O.B. 
App.) 61 (71, ; Tandanaaraya v. Valli, 1 M. 
H.O.R., 398 : cited psr West, J., in Narbo- 


dabai v. Mahadeo. I.Tj.R ; 5 Bom., 99 (106). 

(8) Babaji v. Krishnaji, I L.R.. 2 Bom., 
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(9) Ramlal v. Lakhm.ichand, B.H.C.B., 
(App.) 51 (71). 

(10) Cf. Lakshman v. Satyabhambai, I.L, 
R , 2 Bom., 494 (508, 509). 

• 11) Lakshman V. Satyabhamabai, X.L.R., 
2 Bom , 494 (624). 

(12) Suba Bibi v. Aalgobbind, I.L.R., 8 
All., 178. 

(13) Kashi v. Qopi I.L.R., 19 Oal., 48 
Kanchan v. Baijnath, ib», 336. 
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earnest is sufficiently interested to be allowed to contest the will of the deceasedi 
although the transfer has not been made, and it is presumed that he will be 
equally entitled to contest a transfer made in fraud of bis rights.(^) But although 
tbR bare possibility of an interest, as distinguished from the possibility of 
filling a character which would give the party concerned an interest, is 
sufficient to entitle a person to contest a will, a legatee, or a mere creditor cannot 
bo regarded as po interested, for the reason that it is indifferent to him whether 
he shall receive his debt from an executor or an administrator. (^) This view, 
however, suggests caution in interpreting one Act by decisions made under 
another Act, for there can be no doubt but that a legatee will always be heard if 
he comes to question a transfer made in fraud of his rights, and as regards a 
creditor, his case has been expressly provided for by the rule. 

871. It should be added that a transfer made with intent only to defraud 

the first two classes of persons is declared void. But a 
delay OTe^itore transfer made with intent even to defeat or delay the credi- 
^ tors, shares a similar fate. The protection afforded to 

creditors is thusi n a measure greater than that in the other two oases. The 
attempts made on the part of debtors to overreach their creditors by depriving 
them of the benefit of their security are notoriously frequent, and the first 
Elizabethan statute was directed solely to safeguard their interests, without 
which no commonwealth or civil society can be maintained or continued. But 
before proceeding to state the law, it must be noted what class of persons are 
intended to be embraced by the term. 

872. Who are Creditors. — In ordinary parlance the term creditor 
is used as a correlative to debtor, and signifies a person to whom money is 
due. In its ordinary acceptation the term implies a person who had lent 
money or goodp to another,* and which has remained unpaid. In its general 
acceptation the term includes both secured as well as unsecured creditors, and 
not only those who have proved their claim and obtained a decree, and are 
then designated judgment-creditors, but also persons who have a claim still to 
prove. But the rule seems to exclude mortgagees, as such, whose debt be- 
ing secured upon their debtor's property cannot be defeated out of tbeir rights 
by any subsequent alienation fraudulent or otherwise. (6) however, the 
property mortgaged is insufficient to satisfy the debt, and the mortgagor is 
personally liable, the mortgagee will, of course, be a creditor for the balance, 

So again, if the mortgagee relinquish the security of his mortgagee, or if it 
somehow goes off, he will then rank as a simple creditor and be entitled to the 
protection of the rule. (®) The husband is a creditor of a person to whom his 
wife had given money to invest for her. W So a covenant on the part of the 
husband with the trustees of the^ marriage-settJoment, that his wife should in 
the event of her surviving him receive a certain sum, was held to make the wife 
a creditor of the husband’s estate after his death as against a fraudulent transfer 


(1) Muddun v. Kalichurn, I.L.B , 20 Gal. 
37 ; Komollochun v. Nilrutton, I.L.R- 4 Gal., 
360. 

(2) Kipping v. Ash, 1 Rob’a Rep., 270. 

(3) Per Sir G. Oresswell ia Crispin v. Dog- 
Hone, 2 S. & T., 17. 

(4) Rahamatullah v. Rama, I. L R., 17 
Mad., 373. 

(5) Per Lord Romilly, M. R., in Reese 
River, c£c., Co. v. Atwell L. R., 7 Eq., 347 


(352) ; Ishvarv, Devar, I. L. R., 27 Bom., 
146 ; Jageshwar v. Kunjitam, 16 0. P. L, 
R., 164. 

(6) Stephens v. Olive, 2 Bro. C. G., 90 ; 
Lush V, Wilkinson, 5 Ves., 384 : Kanchana 
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(8) Lister v. Turner, 5 Hare, 281. 

(9) Parrack v. McOullock, 3 K. & J., 110. 



B. 58.] 


MEANING OF CREDITORS. 


543 


made by A person claiming under a volunfiary post-obit bond is a creditor 

within the meaning of the rule.(^) A creditor of an ancestor, of the transferor is a 
creditor of the latter to whom property has descended from that ancestor. 

A surety who holds a bond of indemnity from his principal is as regards that 
bond a creditor, and even if he had no bond he will be still treated as a creditor, 
if having paid for the principal he sues him for indemnity. And even a person 
in whose favour a voluntary promise is legally executed, becomes a creditor for 
the purpose of the rule, unless the promise itself was tainted with fraud, and 
was made to defraud other creditors. (^) But the voluntary assignment of a 
chose-in- action conveys nu legal right, and does not entitle.the assignee to sue. 

It would then appear that the voluntary assignee of a debt is not a creditor* 
But the assignee or trustee of an insolvent or bankrupt is a creditor of the bank- 
rupt, and may take advantage of any fraud against creditors to which the 
insolvent or bankrupt was a party, for as Lord Loughborough said : " Assignees 
have all the equity the creditors have, and may impeach transactions which the 
bankrupt himself would be stopped from impeaching.’* (7) An assignee thus not 
only represents the bankrupt but his creditors as well, and his right to rank as 
such has been repeatedly recognised. (3) And in England it has been even held 
that the sheriff or other officer executing process for a creditor is himself a 
creditor : “ Now, if a party be in possession of goods, apparently the property of 
a debtor, the sheriff who has a fi. fa, to execute, is bound to inquire whether 
the party in possession is so hona fide, and if he find the possession is held 
under a fraudulent bill of sale, he is bound to treat it as null and void, and levy 
under the writ." (^) And he may on this ground defend himself against any 
action brought against him for wrongful seizure and sale.f^O) Indeed, a sheriff 
is bound to seize goods mentioned in his writ and he may be sued for neglecting 
to execute it.(^i). 


Who are not ore- 

dltOFB. 


873. A person claiming an unliquidated sum of money for a tort or a breach 
of contract can hardly bo designated a creditor, f 12) and the 
case of a person who has a claim for an account of a share of 
a deceased partner would appear to be no different, And 
so a contract to pay such sum to A as the latter should become answerable to B 
in an action carried on by A at the request of the promissor is not a liability to 
pay a liquidated sum and therefore not a " debt,” from which it follows that A 
cannot be designated a creditor in respect of the claim, (l^) The fact that such 
a sum if claimed would be decreed by the court is hardly relevant, for the court 
not only decrees debts but also damages, And it has been held that even 
the amount of a verdict in an action for unliquidated damages is not a debt until 
judgment. (16) But a claim for a liquidated sum, as for the price of goods sold, 
or for refund of purchase- money on a breach of the contract of sale, has been 
held to be a debt (16) and the- person entitled to it may be rightly described a 


(1) Rider v. Kidder, 10 Ves., 369. 

(3) Adams V. Hallett, L. R., 6 Eq., 469; 
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22 Mad., 144 note, following Booth Trail, 



TRANSFER OP PROPERTY. 


^44 


[8. SS 


creJitor. In an old case during the pendency of the plaintiff’e suit for recovery 
of a certain sum against the defendant ad damages for adultery with his wife, the 
defendant made a conveyance of his land to trustees for the payment of certain 
scheduled debts and such other debts as he should appoint. The plaintiff having 
recovered £5,000 damages sued the defendant for setting aside his conveyance 
as fraudulent and intended to defeat him of his debt, but the court threw out 
his claim on 'the ground that the plaintiff was not a creditor at tlj^p making 
of the deed, which is perfectly sound ; but the other reasons given by the court 
make a curious distinction between debts founded in malefisio and real debts, 
for it observed : “ This deed is fraudulent, either in law or equity, for such 
debts as are named in the deed ; for the plaintiff was no creditor at the making of 
the deed ; and though it were made with an intent to prefei^ his real creditors to 
this debt, when it afterwards came to be a debt yet it was a debt founded in male- 
fisiOt and therefore it was conscientious in hijn to prefer the other debts before 
it.” But such pious purism would never have been countenanced by the 
latter-day lawyers. 

The landlord is a creditor in respect of the rents due from his tenant, 
although rent has been hold to be not a *'debt” within the meaning of the 
Succession Certificate Act. (2) A creditor whose claim has become barred 
ceases to fill that character and is ineligible to sue to sot aside a fraudulent 
conveyance. (3) 

874. Future Creditors. — A fraudulent transfer may equally be im- 
peached by subsequent creditors as well as by those existing at the time it was 
made. And it is no answer on the part of the debtor to say that the 
creditors delayed were subsequent creditors. For as Lord Hardwicke remarked: 

It is not necessary that a man should be actually indebted at the time he 
enters into a voluntary settlement ; for if a man does it with a view of being 
indebted at a*futuro time, it is equally fraudulent and ought to be set aside.” 

So a conveyance made by a person to ward ofi the effects of a threatened 
litigation or of a suit for damages which he must have known would probably 
go against him, is always open to the imputation of fraud, though at the time 
of the settlement he was free from debt. The absence of a reasonable cause or 
explanation of a settlement is always regarded as a suspicious circumstance, 
pointing to expectation of future indebtedness as a motive. ** If a man 
makes it with a view to his being indebted at a future time, it is equally 
fraudulent and ought to be set aside.’^W ‘‘Where in order to evade the statute 
a person being considerably indebted makes a voluntary settlement, which would 
be void if impeached by those who were then his creditors, and afterwards pays 
them off, and a new set of creditors, stand in thoir places such a settle- 

ment would be void against the subsequent creditors because it would be a fraud 
on the statute.”^®! So a settlement by a man about to embark on a hazardous 
undertaking was set aside on the ground that it was suflQoient to avoid a voluntary 
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settlameot tiiai tha flattie at the- time of the settlement oontemplated a 
state' of tfaimgs which might result iu insolvenoy, although he was then 
solvent and continued so for some time afterwards. As Malios, V. 0.» 
on a review of the authorities remarked! : A man who contemplates 
going into trade^ cannot on the eve of doing so take the hulk of his 
property, out of the reach of those who may become his credhtors in his 
trading operations.*' So a solvent person who was not then engaged in 
trade. aSid who owed no debts made a voluntary settlement upon himself for 
life determinable on bankruptcy with further trusts for wife and children, 
and an ultimate remainder to himself and fourteen years after he for the 
first time engaged in trade and in a couple of years became bankrupt, it 
was held that the settlement was void in toto as against the trustee in 
the bankruptcy. Bacon, C. J., observing : “ The deed is plainly fraudulent 
upon ^ the face of it. What is the meaning of it ? The settler in effect ^ 
says, "I have got £1,000; I do mot intend my creditors to have a farthing 
of it ; and to accomplish that purpose I will settle it in such a way 
that, if by any accident my creditors should hereafter have a claim to it, 
it shall go to someone else.' That is as plainly fraudulent as possible." 

So Lord Westbury summed up the law on the subject in the words : 

** If the debt of the creditor, by whom the voluntary settlement is 
impeached, existed at the date of the settlement, and it is shown that the 
remedy of the creditor is defeated or delayed by the existence of the 
settlement, it is immaterial whether the debtor was or was not solvent 
after making the settlement. But if a voluntary settlement or deed of gift 
be impeached by subsequent creditors whose debts had not been contracted 
at the date of the settlement, then it is necessary to show either that the 
settler made the settlement with express intent to 'delay, binder, or defraud 
creditors,' or that after the settlement the settler had no sufficient means 
or reasonable expectations of being able to pay his then existing debts ; 
that is to say, was reduced to a state of insolvency, in which case the 
law infers that the settlement was made with intent to ' delay, hinder, or 
defraud creditors,’ and is therefore fraudulent and void. It is obvious that 
the fact of a voluntary settler retaining money enough to pay the debts which 
he owes at the time of making the settlement, but not actually paying 
them, cannot give a different character to the settlement or take it out of the 
statute." In a subsequent case, however, this dictum was animadverted 
upon as expressed in very large terms, but it was held to be applicable to the . 
facts of a case where a man then solvent made voluntary settlement, but 
immediately afterwards realized the rest of his property and denied himself of 
everything. (^) Howevbr, in any case in order to set aside a transfer founded 
on valuable consideration, actual and express intention would have to be 
proved. W 


(1) Mackay v. Douglas, L.R., 14 Eq., 106 
(132) : followed in Exparte Russell, 19Cb.D. 
588 ; Freeman v. Pope, L.B-, 9 Eq., 206 ; 5 
Cb., 538. 

(2) In re Pearson, 3 Ob. D., 807 (809). 

(8) Spwett T. Willows, 3 De G. J. & 8 , 
298 (302) ; followed by James, V. 0. in 
Freeman v. Pope, L. R., 9 Eq., 206 (211), O. 

O TP— 69 


A., L. B., 5 Cb., 533. 

(4) Freeman v. Pope, L. R.. 5Cb. D., 538 
(544). 

(5) Holmes v. Pemey, 3 K. & J., 90 ; Lloyd 
y. Attwood, 8 De. G. & 3., 614 explained by 
Gifiard, L. J.. in Freeman v. Pope, L. R., 5 
Gh., 588 (544). 
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876. Again a mere intent to defeat a particular creditor does not constitute 
a fraud so as to let in the right, (1) though such an intention 

€reditorir”geiieral- proved may give rise to suspicion ; but suspicion 
ly, ^ though a ground for most minute and searching investiga* 

tion is no ground for decision. (2) So again, the rule will 
not lend its aid to preventing assignments in which a creditor obtains a prefe- 
rence over another. The fact that the assignment of the whole or the bulk of 
his property b'y the debtor was made to defeat the claim of a particular creditor 
is of no moment if the consideration be adequate : Even if, say, the 

purchaser had asked Hawkins why he wanted to sell, and Hawkins had told 
him that it was to defeat an execution, that would have been no ground for im- 
peaching the transaction. W But supposing that a transfer is made in fraud 
of the general body of creditors, one of them is competent to sue on behalf of 
himself and all other creditors, in whose favour the decree will operate, 
But a transfer voidable at the suit of the ^creditors cannot be questioned by 
a person not a creditor. (7) 

876. Surety and Guarantor bound by the Rule.— Besides the 
debtor to whom the rule is obviously applicable, it affects also his surety who is 
no more iustihed in placing his property out of the reach of liability for the 
debt than if he were the principal debtor.!®) Nor is the person who has 
entered into a guarantee for the liability of another exempt from the rule, 
unless under the terms of contract the liability of the guarantor is so remote 
that it might not enter into any one’s calculations, as, for example, if a person 
having taken shares in a concern at a time when everybody believed them to 
be a valuable property settled them, though his liability ultimately turned out 
ruinous ; but if he conveys away all his property by a voluntary settlement it 
is doubtful whether the settlement could in any case be supported in the event 
of his ultimately being called under his guarantee. So where in 1872 a 
person gave to a Bank a guarantee to secure the balance due from his son 
on his banking account to the amount of £1, 000, and on the 25th May, 1877, 
the son’s account was overdrawn by £1,515, on which day the father made 
a voluntary settlement of a leasehold property worth £200 a year, which he 
held at a rent of £3- 10s., and he had then no other property left except some 
furniture worth £200 and a debt of £1,500 due to him from a person who 
became bankrupt in 1880 and paid a dividend of 3s. in the pound. But it 
appeared that this man was solvent at the date of the settlement. The father 


(1) Per Lord Denman, C. J., in Wood v. 
Dixie L. R, 7 Q. B., 892; San Dun v. Mein 
OalCj 3 L. B R., 188; Husain Buksh v 
Musahib, 5 I . C.179 (180); Maine v. Masaw 8 1. 
C. 1205 (1206) ; Mt. Mukundi v. Bulaki, 9 I 
0. 1037 (1038). But a transfer giving prefer- 
ence to one creditor over another though not 
void under this section, may be annulled if it 
falls under the provisions of 3 . 37 of Insolven- 
cy Act. Bal Mukani v. Aya Si^gh, 13 1. G. 
68 (69). 

(2) Per Kindersley, V. 0. in Hale v. The 
Metropolitan Omnibus ?o., 28 L. J. Oh. 777. 

(3) Middleton V. Pollock, 2 Oh. D., 106, Ex 
parte Games, 12 Oh. D., 321. 

(4) Per Kindersley, V. 0.. in Mall v. The 
Metropolitan Omnibus Co., 28 L. J., Oh., 
777 ; Darvill v. Terry, 30 L. J. Ex,, 366 ; 


Sankarappa v. Kamyaya, 3 M.H.G.R., 321 ; 
Tillakchand v. Jitamal, 10 B. H. G. R., 206. 

(5) Burjorjiv, Dhanbai, 1. L. R., 16 Bom. 
1 (2()) ; Elerahimbhai v, Fulbai, I. L. R., 26 
Bom., 677 ; Ishwar v. Devar, I. L. R., 27 
Bom., 146 ; Mohun Lall v. Dahnakund, 17 
G, P. L. R., 24 ; Reese River, dc., Co, v. 
Atwell, L. R., 7 Eq., 347 ; Crossley v. 
Elworthy, Ij. R., 12 Eq., 163; Cornish 
V. Clark, L.R., 14 Eq. (190). 

(6) Burjorji v. Dhanbai, I, L.R., 16 Bom., 
1 (10) ; Ishvur v. Devar, I, L R., 27 Bom., 
146; Hakim Lai v. Mooshabar, 11 G. W. N., 
889. 

(7) Asan Kani v. Somasundaram, I. L. R., 
31 Mad., 206 (211). 

(8) OoodricT^ v. Taylor, 2 H, and M., 380, 

(9) Ridler v. Ridler, 22 Oh. D.. 74 (80), 
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Slaving died, the Bank sued to set aside the settlement as mc^de in fraud of their 
rights, and it was held by the court of appeal that it could not stand as against 
creditors, for under the circumstances the liability under the guarsmjbee ought to 
have been regarded as a substantial one, and that the settler bad nd^lght to treat 
the £1, 500 due to him as a good debt, and that the settlement must then be 
regarded as a settlement of all his property, leaving him nothing out of which he 
could meet his liability under the guarantee, and that therefore, an intention to 
defeat or delay creditors must be inferred.(‘) “A man, ’’said Cotton, L. J. 
concurring with Lord Selborne, L. C., and Jessel, M. E., who makes a settle* 
ment without leaving himself enough property to pay his creditors must be 
considered t(f do it with an intent to defeat or delay them, and a conveyance 
of leaseholds made for no consideration cannot be brought within the excep- 
tion in the statute by the mere fact that the grantee becomes liable for the 
rent.*’ ^2/ 

M 

877. What Transfers are prohibited.— Of all transfers most exposed 
to attack under this section, the first place must naturally be given to voluntary 
transfers, whether made in fulfilment of a moral obligation in favour of wives, 
children, or near relations, or in favour of mere strangers, if detrimental to the 
claims of creditors, for every man is bound to be just before he is generous, (3) and 
while the court views askance at all transfers which have the effect of prejudic- 
ing creditors it regards'a conveyance in favour of a stranger as conclusively 
fraudulent. And conveyance in favour of a relation is viewed in no better 
light if it has the effect of breaking in upon the rights of creditors. A person 
who is indebted has before him the highest of moral obligation which he does 
not discharge by withdrawing his property from the satisfaction of their claims, 
for no man has the right to set before justice the claims of affection. In the 
case of a person tottering on the brink of bankruptcy; a voluntary conveyance is 
inevitably fraudulent. But if a man was at the time in opulent circumstances 
and his debts were small which could not have been at that time placed in 
jeopardy by the voluntary conveyance of a small portion of his property, it is 
possible that the general presumption may thus be rebutted. But in the 
generality of cases, if the transfer is voluntary and has the effect of impairing 
the security of creditors the transfer is deemed to have been made in bad 
faith. It has been held that in such a case the transfer must be so 
regarded, for it is inconsistent with good faith which a debtor owes to his 
creditors to withdraw his property voluntarily from the satisfaction of their 
claims. W 

878. The presumption allowed by this section may not only be created in 
a case when the prior transfer is made gratuitously, but also when it is made for 
a grossly inadequate consideration or for a nominal price. The question of the 
inadequacy of consideration is a question of fact apd must depend upon the 
•circumstances of each case. If it appears that the property was transferred at 
a nominal price, and there is nothing to explain away the inadequacy, the 
presumption will be irresistibly made that the transfer was fraudulent. The more 
fact of a settlement being voluntary is not enough to render it void against 


(1) Ridlcr V. Ridler, 22 Ch. D,, 74 (80). 

(2) Ib., p. 82. 

(3) Copis V, Middleton, 4 Madd., 428 ; Part- 
ridge V. Ooppt 1 Eden., 166. 


(4) Twyne'e case, 3 Co., 81 ; Townshend 
V. Windham, 2 Ves., 10; Holloway v. Millard^ 
1 Madd., 414 ; Copis v. Middleton, 2 Madd.» 
425. 
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or^itors ; (i) not, on the other hand, is a good consideration sufficient to sup- 
port it, if the intention be to defraud creditors, though the existence of a 
valuable comnderation is a circumstance in favour of the validity of a deed, 

A deed execniw on the eve of bankruptcy will be upheld, unless it is, in effect, an 
asssigncQent of the debtor’s solvency, Nor is the absence of any fraudulent 
intention on tbe part of the debtor, or the fact that the settlement was procured 
from him by the fraud of others, sufficient to uphold the deed if the effect of tbo 
transaction is to defeat the claims of the creditors. (^) But on the other hand 
false recitals, and the fact that settlement was one of non-existing property 
made by a husband in insolvent circumstances on his marriage, the wife being 
not party to the fraud, have been held instifficient to upset the deed. ^6) A surety 
is no more justified in placing bis property out of the reach of liability for the 
debt than if he were the principal debtor, (f) 

879 . It must be taken as settled that “ consideration ” in this connexion 
includes both a valuable and a good consideraDion. A good consideration is 
sometimes used in the sense of a consideration which is valid in point of law ; 
and then it includes a meritorious as well as a valuable consideration, But it is 
more frequently used in a sense contra-distinguished from valuable ; and then it 
imports a consideration of blood or natural affection, as when a man grants an 
estate to a near relation merely founded upon motives of generosity, prudencOr 
and natural duty. This species of consideration is recognized by the Indian 
Contract Act. (^1 A valuable consideration is such as money, marriage or the 
like, which the law esteems as an equivalent given for the grant, and it is, there- 
fore, founded upon motives of justice.1^0) “The words good consideration in 
the statute,” says Story, “ may be properly construed to include both descrip- 
tions ; for it cannot be doubted that it is meant to protect conveyances made 
bona fide and for valuable consideration, as well as those made bona fide upon 
the consideration of blood or affection.” (ii) (^883) 

880 . But while alienations made for good consideration may not per se 

be presumed to bo fraudulent, yet in regarding such aliena- 
cumatanoM ^ ^ the courts will doubtless inquire into the immediate 

cause of such alienations. If, for example the alienor has 
been for some time living apart from tbe alienee and has never before interested 
himself in him, and suddenly alienates tbe whole or bulk of bis property, such 
transfer will be presumed to bo fraudulent. If the alienor expect insolvency, or 
is hopelessly involved, the presumption will grow in strength. The courts in 
India have always regarded with suspicion gifts and transfers on the part of 
involved debtors in favour of their relatives. And there are oases decided ooth 
in England and India to shew that where the effect of such alienation is to 
defeat tbe creditors, it is void even though the transaction may not be tainted 


(1) Holmes V, Penney, 3, K. & J., 90 (99), 

(2) Bolt V. Smith, 21 B., 611. 

(3) Holmes v. Penney, 3 K. & J,, 90, (99). 

(4) Qoodricke v. Taylor, 2 H. & M., 380 ; 2 
D. & S. 136. 

(6) Cornish v. Clark, 14 Eq., 184. 

(6) Keevan v. Caiwjord, 6 Oh. D., 29. 

(7) Dart’s Law of Vepdors and Ppr- 
chasers ; Qoodricke v. Taylor, 2 H. & M., 380; 
Bidler y. Rxdler, 22 Ch. D., 74. 

(8) Story’s Bq. Jur., S. 364, 233; Co%is 
T. Middleton, 2 Madd., 430 ; Twyne*a ease, 3 


Co., 81 ; Taylor v. Jones, 2 Atk., 601 ; Part- 
ridge V. Qopp, Amb., 698, 699 ; s. c., 1 Edeo. 
67, 168. 

(9) 8. 26 (1). 

(10) 2 Black Comm., 297 ; Story’s Eq, Jur., 
s 364, 233 ; Indian Contract Act, 2 {d), (see 
ante). 

(11) Story’s Eq. Jur., S. 364, 233 ; v. 
Routledge, Covey., 708, 710,711,712; Copts 
V. Middleton, 2 Madd., 430 ; Ttoyne's case, 3 
Co., 81. 
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with fraud. ThuSi io a o^$6 wher^a fafehar, patfely in coodidoratioo of anmiiMoa 
for his lifa, distiribut^^ lihs whola of his propsrty amoQgsfc bis ohildran, and H 
appeared (ihat the latcer ware aware at the time that the oreditordi|aims would 
be defeated, though it did not appear that the debtor had any solw intentiont' 
the alienation was set aside as against the creditors, Lerd Romilly, 
observing that although the settlement of his affairs by the debtor while be was 
alive was very tit and proper, still the defect of it was, that it did not provide for 
the claims of his creditors. “ And,” said ho. “ I am of opinion that the acts of 
the settler or donor are equally obnoxious to the provisions of the Btatute» 
whether thest proceeded from himself alone, or whether they are instigated by 
others,”('^) If, then, the debtor makes an alienation so as to reserve some property 
for his creditor, though it may not lie within the jurisdiction of the court, it 
would not be open to the above objection.fS) But as Jessel, M.R., observed : 
'A man is not entitled to go into a hazardous business, and immediately before 
doing so to settle all his property voluntarily ; the object being, ‘ If I succeed in 
business I make a fortune for myself. If I fail I leave mv creditors unpaid, 
they will bear the loss.’ This is the very thing which the statute of Eliza- 
beth was meant to prevent.”(41 

881. The oases decided under the Bankruptcy statutes afford then little 
light io elucidating the questions arising under the rule to be now considered. 
No doubt they afford valuable analogies, and subject to the reservations neces- 
sarily to be made, may be used to illustrate the points that arise in discussing 
the rule. But they are not direct authorities on the question, and should not 
be regarded as such, although they possess many points in common. 

882. Consideration plays an important part in determining the nature 
of a transfer attacked on the ground of fraud. Indeed, in considering its 
nature, good faith and consideration are the only essentials that have to be 
considered. And if there was good faith, and no consideration, it would be per- 
missible for the court to presume, as provided in the second paragraph. But 
if there was consideration, good faith would be presumed until the contrary is 
established. Consideration is then the most material element in such a case. 
The consideration required must, however, be a valuable as distinguished from 
a merely good consideration. And it must, therefore, be an existing considera- 
tion. If therefore a transfer is made for a consideration the recovery of which 
had then become barred by time, the court will naturally regard that fact as 
indicative of fraud, though that fact alone may not l^e sufficient to stamp 
the transaction as fraudulent. 

\ 

883. What Consideration required. — ConsideraVuion as a determin- 
ing factor in fraudulent transfers, must then be a valuable consideration, or 
a kir interchange of interests. Transfers founded op what is designated good 
or meritorious consideration, such as natural love and affection, while creating 
as they do, moral as distinguished from legal obligation, do not count as trans- 
fers for consideration, but are looked upon as merely voluntary within the 
rule. (6) Again, consideration which is grossly inadequate falls into the same 


(1) Oornish v. Cldrke, L. B., 14 Eq.. 184 ; 
Bangi Bhai v. Vtnayakf I. L. B„ 11 Bom., 
6^ ; Burjorji v. Dhtinbhai, I. L. B., 16 Bom. 
14. 

(9) Jb., at p. 189. 

(3) Nasir Husain v. Matapershad^ I. L. B., 


9 All., 891. 

<4) Ex parte RussslU 19 Ob. D., 688. 

(5) Sreeramulu v. Andalammalt 16 M.L, 
J. B., 14. 

(6) Mathews v. Feaver, 1 Cox., 978 (980), 
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category. Consideration may be regarded as grossly inadequate if its inade- 
Quacy is such as as to induce the presumption of collusion, or such in fact, acP 
might have invalidated the sale as between the vendor and purchaser without 
the interposition of creditors or purchasers. Thus, where a man on the verge 
of bankruptcy assigned, to his mother policies of assurance on bis life amount- 
ing to £800 in consideration of a debt of £180 duo to her, the transfer was set 
aside as a fraud against creditors. In another case a transfer of a property 
valued at least at Bs. 35.000 for Bs. 10,000 was held to have been made for a 
grossly inadequate consideration. (3) In a third case the assignment of a 
decree worth Bs. 15,000 for Bs. 8,000 was similarly condemned. W In con- 
sidering the adequacy of consideration regard must be had only to what was 
ultimately retained by the vendor. If a part of the consideration was as a 
part of the scheme afterwards returned to the vendor, or where it appeared not 
to have been bona fide paid, the sale was not allowed to override a prior con- 
veyance although voluntary. (5) But the mere refunding of a part of the pur- 
chase-money does not invalidate the sale, though it is suggestive of collusion 
and fraud. A transfer founded on a fictitious consideration cannot be supported 
on the ground of natural love and affection. (7) Where a transaction is sup- 
ported on the ground of consideration, it is by no means essential that all the 
consideration for which the transfer is purported to have been made must be 
established, for all that is required to take a transfer out of the rule is that the 
consideration should be valuable and adequate. If this is established it is 
sufficient, though the consideration paid may not coincide with the considera- 
tion stated in the deed. (9) So where a mortgage purported to secure Bs. 8,500, 
was in reality executed only for Bs. 4,853, the court regarded the trans- 
action as good pro tanto in the absence of circumstances showing that it 
had been entered into only to defeat or delay the other creditors of the mort- 
gagor; as the .court remarked : “ So far as the debts were real, the mortgage 
may be regarded as a good transaction, so far as they were fictitious, that is, 
so far as valuable consideration failed to pass, the mortgage must be held to 
be inoperative.” The adequacy of consideration would no doubt be 

judged by the value of the property at the time of the transfer. If it is 
inadequate it may be a circumstance which the court may take into 
account ; and if it is grossly inadequate the court may presume the transfer 
to be fraudulent if it has the effect of defeating or delaying creditors. In 
order, however, to justify such a presumption, the difference between 

the value of the property transferred and the amount of the debt should not 
only be substantial but so gross as necessarily to indicate that the trans- 
ferrer who executed the deed did so with the knowledge that the value 

of the property was greatly in excess of the amount of the debt. (10) Where 
the consideration is illusory but the transfer is purported to have been made for 
full consideration, the fact is of itself evidence of fraud, which the court will 

(1) Mav’s l^'raudulcnt Conveyance84237. HO (114) : San Dan v.Afewi Gale. .3 L. B. R., 

(2) Stokoe V. Cowan, 29 Beav., 637. 188. 

(3) Ilossenibhai v. Haji Isviail, 6 Bom., (9^ Rajam Kunirar v. Gour Kishore, 1. 

L. R., 265 (263). L. R. 35 CaJ. 1061 (1067) China Pitehiah, v 

(4) Chidambaram v. Sami Aiyar, I. L. R., Pedakotiah I.L.R. 36 Mad. 29 ; In re Jala- 

20 Mad., 6. danki, 10 M. L. T., 183 ; 11 1. 0., 868 (869). 

(5) Roberts v. Williams, 4 Hare, 130 : Muh (10) Banifa Bibi v. Punnamma, 16 M. Ii. 

lins V. QuUfoyle, 2 Ir. L. R., 113* J. R., 11 ; It may be noted that even in suoh 

(6) Dcev, James, 16 East, 213(214). a case the court may presume. It is not 

(7) V. Green, 2 Yes., 8. 627. bound to as under the English Statute— 

(8) Of. Yedu V. Kesarhai, 8 Bom.L. B., Bai Cooverbaiy, Mahomed Abdulla, 1 Bom» 

L. R., 267. 
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lean against and reduce to what is just and equitable. (^) As against pur- 
chasers, the question of consideration is ordinarily the only question that has 
to be decided, for on it depends the fraudulent character of the. 9 transaotion» 
But in displacing the rights of purchasers the court is a little more lenient, and 
upholds them upon (if anything) slighter considerations than those which are 
necessary against creditors ; for a man indebted selling his property ought to 
get a fair return, so as to keep the same amount of property for payments of his 
debts, whilst, as between a purchaser of land and a person claiming under a 
prior title, the question is, which has the best right ; and if the first gave any 
consideration the conveyance to him is not lightly to be ‘ infected with the 
doctrine of voluntary conveyances." (2) 

884. Legal obligation is the only test of a valuable consideration. Now 
1 Mid ti obligation may arise out of a contract or out of a statu- 

true^ test^of cons" which the doer could have been compelled to 

deration. do. Such an obligation may arise from the duty to make a 

provision for wife or family, or to indemnify the surety, (3) 
a joint promisor or a person who legally acquires a charge on another’s property 
or a claim against him. Thus a manager or an agent, a contractor or a work- 
man, may validly claim compensation for the proffered services. An old though 
time-barred debt may form a valuable consideration, though a conveyance made 
to secure it would be justly regarded with suspicion. (4) A promise made by 
the eldest son to his father on his death- bed to make a provision for his 
younger children out of the property left to him has been held sufficient con- 
sideration to support a bond made in pursuance of such promise. (3) So a 
promise by the aunt to settle her estate on her nephew, provided he agreed to 
live with her and in consequence of which the latter had been put to some 
expense was held to form a valuable consideration, upon which the promise 
could bo enforced. (6) Relinquishment of a pecuniary advantage is as good a 
consideration as money paid. A fresh security given for the payment of all 
annuity voluntarily settled, on its falling into arrears, has been held to be sup- 
ported by valuable consideration. W The courts will not specifically enforce 
voluntary agreements, and this fact may often furnish a useful analogy in deter- 
mining whether a transaction is or is not supported by valuable considera- 
tion. W 

886. So far as regards the consideration necessary to support transfers (its 
validity must be judged according to the circumstances at the time the transfer 
was made, and not in the light of subsequent events, i-) But a transfer evidently 
made out of natural love and affection may be shown to have been founded on 
valuable consideration, as for example, marriage of the grantee, (10) or payment 
of debts, (11) or other valuable consideration which is not inconsistent with that 
alleged in the deed. (12» “ In considering whether or not a deed is voluntary 

the court will take into consideration all the circumstances under which it was 
executed and the relative positions of the parties, and will look at other deeds 


(1) Blount V. Doughty, 3 Atk., 485 ; Ainfa 
Bibi V. Punnamma, 16 M. L. J. R. 1. 

(2) Per Wilmot, G. J., in Roe v. Mitton, 2 
Wilfl. 858, cited in May’s Fraudulent Con- 
veyances, 238 ; cf, San Dan v. Mein Gale, 3 
li B R 188 

(3) * Hohnesv, Penney, 26 L. J. (Ch.), 179. 

(4) S. 26, Indian Oontraot Act. 

(6) Bales V. Qee, Bara. Oh., 397. 


(6) Townsend v. Taker, L. B., 1 Ch., 446. 

(7) Gtlham v. Locke, 9 Ves., 614. 

(8) Fordv. Stuart, l5Beav., 501. 

(9) Hitchcock v. Oiddings, 4 Price, 185 ; 
Hanks v. Palling, 25 L. J. (Q. B.), 375. 

(101 Tanner v. Byne, 1 Sim., 166. 

(11) Attwell V. Harris, 2 Bo. Bep., 91. 

(12) Cliffords. Turrell, 1 Y. & C. Ch. 138. 
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executed at the same time, if they appear to be part of the same traosaotioo 
although not mentioned in the impeached deed, (W and will take any evidence 
which tends to throw light on the reasons and considerations for the settlement; 
and though there is proof either by extrinsic evidence or by anything appeaor- 
ingon the face of the depds, of any stipulations or agreements which there was 
sufficient consideration to support, yet several transactions may bs viewed 
together, and the parties to them must be considered to have stipulated aecord- 
ing to the rights which they had ; and any consideration which is found to exist 
will either support the whole transaction or none at all." It has been 
accordingly held that the relinquishment of his share to which he was entitled 
in the property of his deceased brother by the uncle of a minor with a view to 
facilitate the action of the Collector in obtaining the certificate of guardianship 
is not a transfer without consideration, or void merely because it had been made 
with intent to defeat, delay or defraud the transferrer’s creditors. (3l It is 
also well settled that a nominal consideration being expressed in the deed does 
not prevent the admission of evidence aliunde of the real consideration, provid- 
ed that such real consideration be not inconsistent with the deed, (^) but to 
support a deed voluntary on the face of it against creditors, the proof of valuable 
consideration must be clear and free from suspicion. 

886. As between present and past consideration, there can be no doubt 
Past consideratloo. ^ past creditor occupies a position of greater advan- 

tage. For while one who purchases for a present considera- 
tion has nothing at stake and might with perfect safety have kept himself out of 
the transaction, a past creditor cannot do so without losing his claim. If therefore 
he exercises diligence and gets himself paid before the other creditors the latter 
cannot complain, for he was under no duty bound to invite them to share his 
good fortune. His duty W 3.8 to himself, and if be has by his superior vigilance 
secured the repayment of his debt, it is not fraud on the other creditors. (6) 
(§. 892 ). 

^887. A voluntary and voidable deed may become valuable by ex post facto 
Ex post facto consideration, for it cannot be denied with respect to 
ooDslderatlon. persons who make voluntary settlements, and those who 

are called volunteers, that they may come to such future 
bargains as to make that which was originally voluntary no longer to be 
so considered." (7) Thus if a marriage is contracted, or money paid on the 
faith of a voluntary settlement, (3) the title of the transferee although derived 
from and passing through a voluntary deed is preferred to the claims of creditors 
and purchasers. (^) In such cases, consideration is said to relate back to 
the first instrument. But the rule is strictly confined only to cases where the 
subsequent payment is made in good faith without notice of or privity in the 
fraud, and on the faith of the particular voluntary conveyance which the sub- 
sequent consideration is to be taken as confirming. A certain connection must 
be established between the voidable act and that by which it is sought to be 


(1) Thompson v. Webster, 4 Drew., 682 ; 
Ford V. Steuart, 15 Beav., 493 ; Harman v. 
Bicharda, 22 L.J. (Ch.), 1066. 

(2) Harman v. Bicharda, 22 L. J. (Oh.), 
1066, May’s Fraud- God., 255, 256. 

(3) Mahammadunissa v. Bachelor, I. L. B., 
29 Bom., 428; Ashidbai v. Abdulla, I. L* Rm 
61 Bom.. 271 (277). 

(4) Leif child's case, L.B., 1 Eq., 281 (286). 


(5) Qrahman v. O'Keefe, 16 Ir. Ch. R,, 1 
(14); Townshend v. Taker, L. B., 1 Oh., 446. 

(6) Hakim Lai v. Mooshabar, 11 O.W.N. 
889. 

(7) Per Lord Eldon, in Johnson v. Legard, 
T. & R., 994. 

(8) Prodgers v, Langham, Sid., 188; DilU 
wyn V. Llewellyn^ 81 L. J. (Oh.)^ 658. 

(9) May's Fraud. Oonv., 298. 
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mpportodt aad of which tbe pnm is clearly on the pcrsoo who phtMib^ooo- 
neotioo.” (i-) There is qo difference.** said Lord Eldon^ ** beftweeii a vcloofcary 
settleinent} made good by a subsequent; marriagOi and one made good by a subse- 
quent advance of money, *1 and **bhe substantial justice of this case is ' very 
much the same where an instrument of this kind is carried to a man who, upon 
the authority of it, advances money, and where he Advances money at the 
time.** (*^) But the doctrine of ex post facto consideration would appear to be 
confined in its application only to subsequent purchasers who, being non-existent 
at the time, it is said, have no right to defeat the claim of the volunteer, ' 
But as against the existing creditors the same considerations do not apply, 
for as existing creditors they have a prior claim, and, therefore, a better tifile. 
Their right accrues immediately on the execution of the voluniary deed which 
is void or not according to the state of circumstances at its execution, so that in 
point of time their title is prior to the introduction of the valuable consideration 
which alone can prevail against them.(^l A voluntary deed for the benefit of the 
creditors may, however, become valid even against them if upon the faith of it 
they have refrained from enforcing their remedies against the debtor. (^) 

888. Is “ Mehar ” or Dower a Consideration.— The dower payable 
to a Mahomedan wifeis a debt(6^ and is regarded as the consideration for connubial 
iutercourse by way of analogy to price under the contract of sale. (7) As 
such, it forms a valid consideration for a transfer of property.(^) Dower may Be 
exigible or prompt called or deferred called MowajaL^^) A dower is 

presumed to be prompt unless it is shown to be deferred.(^O) The former is payable 
on demand at any time from the consummation of the marriage up to the death 
of the wife, and being a debt it may be recovered by heirs for their mother at any 
time within twelve years of the mother’s death. Dower may be fixed even 
after marriage. A widow may obtain and retain possession of her deceased 
husband’s property in lieu of her dower debt until it is paid.(^3)^ but she must 
have obtained possession with the consent or by the aoquiesoenoe'of the heirs.(^^) 
Even as such, her possession is that of a charge-holder.(i^) She is therefore, 
liable to account to those entitled to property subject to her claim for the ^ofits 
received by h6r,(i6/ She has of course, no power of alienation. when 
she is not in possession her claim to dower may he recovered like any other 
debt, When in possession her lien is a personal right which she oannot 
transmit to the purchaser of her estate, and it does not survive to her 

heirs. (20) 
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889. A olaim to dower must be established by the very best desoription o£ 
oral evideooe, where no kahinamah is produced. (^) As regards deferred dower 
it is suffioieut to state that it is only claimable on the dissolution of the marriage 
either by divorce or death. (3) The Oudh Laws Act makes a salutory provision 
empowering the court to out down the amount of dower to a reasonable amount 
with reference to the means of the husband and the status of the wife (3) and in 
exercise of this power the courts have even in the case of a lady of social 
status cut down the amount from ten lacs to Bs. 25,000, having regard to the 
value of the property of the husband, which was Ks. 60,000, besides an annuity 
of Hs. 2,940 per mensem settled for his life. It is a notorious fact that 
Mahomedans often stipulate for larger sums for dower than they can ever 
hope to pay, and an extravagant sum is often fixed to provide against a too 
hasty divorce, and not infrequently through mere^ bravado or by way of a 
compliment to the wife or the husband. In such cases it may well be questioned 
whether the amount fixed recklessly or in terrorem could ever form a valuable 
consideration for an alienation of property. Indeed, it is too well known that 
benami or fraudulent transfers are only too often made by Mahomedan 
debtors in favour of their spouses ostensibly in consideration of mehar but really 
with the object of withdrawing the property from their creditors. In such cases 
it would bo pertinent to enquire as to what were the circumstances of the 
husband when the mehar was fixed, what was its nature, and if prompt, why it 
had remained unpaid, and what circumstances had precipitated the transfer, and 
how was it effectually carried out. Nor should it be forgotten that a debtor 
having many debts to pay can readily place his property beyond the reach of his 
debtors by aliening it to his wife, and it cannot therefore be free from the taint 
of suspicion which is all the more enhanced if after the transfer he is shown to 
have continued in its possession and to have participated in its benefit. 


Consideratioii with- 
out good faith. 


890. Fr^iudulent Intent of Transferee Material : — But the 
presence of consideration, howsoever valuable and adequate, 
is alone insufficient to save a transfer from the operation of 
the doctrine (I 934). Added to consideration there must 
be good faith at least on the part of the transferee. For in order to consti- 
tute a purchaser in good faith within the section it is sufficient that there be 
good faith on the part of the purchaser; it is not necessary that both parties 
to the transaction should act in good faith. (6) If therefore he was privy to the 
fraud against creditors, he is in no better predicament than if his transfer *had 
been without any consideration at all. But if he was free from fraud the fraudu- 
lent intent of the transferrer will not invalidate the deed, (f) He may 
have planned a flight from his creditors with the^sale proceeds of his transfer. 
Indeed, the sole object of his transfer may have been to convert his pro- 
perty into cash, and thus shuffle out of sight his motney and himself. But this 


(1) Euseena v. Eusmutoonissa, 7 W.R., 
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could noli damn the deed as (raudulenii, unless the transferee was the party to 
the fraud, or at least had notice of the transferor’s designs. It is bis good 
faith that is on trial in a case in which his transfer is in question. If he has 
acted innocently it does not matter how the transferor was disposed. If he was 
actuated hy fraud, but the transferor was innocent, the transfer is still good, 
for the transferor’s creditors cannot be permitted to try the transferee’s motive 
for his purchase, if he had paid good and sufficient consideration for it. The 
transferor's fraud — his want of good faith — is then in every case essential, added 
to which there must be want of good faith in the transferee. But want of 
good faith in the transferee without a corresponding good faith in the transferor 
is immaterial and does not affect a transaction, and when it is said that the 
transferee must have been actuated by fraud, what is intended is that it must 
be a fraud of such a nature as law esteems fraudulent and sufficient to 
entail forfeiture of an advantage thereby gained. For example, a transferee 
may take advantage of the special information he may have received above 
the transferor’s impending bankruptcy, and he may thereupon, secure a 
transfer in lieu of his debts which has the effect of placing the bank- 
rupt’s other creditors at a great disadvantage. But such transfer, though 
it may offend against the popular notions of honesty, and be galling 
to those directly affected thereby, still it is not per se fraudulent in the eye 
of the law, for, as has been observed elsewhere, in a case of this kind no 
creditor is under any obligation to disclose to others bis special knowledge or to 
invite others to share in its advantage. Thus then the fact that there were some 
suspicious circumstances connected with his transfer will not alone suffice to 
displace him, for in order to affect him, it must he shown that he bad acted with 
mala fide^ which however, if established, would then override all inquiry into 
the consideration.!^) Now whether a particular transaction was or was not 
tainted with fraud is naturally a question of fact. It is a question which has to 
be decided strictly with reference to the circumstances of each case, and in 
England such questions are always submitted to the jury who are to say 
whether the transaction was hona fide or fraudulent, calculated to defraud 
creditors. (2) Similarly, the question is treated as one of fact by the courts of 
Chancery.!^) But the question as to what circumstances constitute evidence 
admissible in a case is a question of law upon which the judge would naturally 
give his own decision. 


’ 891. Now as to the circumstances, it may be safely premised that those 
Badges of fraud which surround a fraudulent transfer are so unmistakable 
“ and familiar as to render themselves amenable to a simple 

classification. Indeed, most of them were enumerated by the court of the Star 
Chamber who resolved Twyne's case (^1 to be (i) where the transferor disposes 
of his entire estate with out any exception including his wearing apparel, or, as it 
is said, quod dolosus versatur in generahbus ; (ii) where he remains in possession 
of the property although possession is professedly transferred ; (iii) where the 
transfer is made in secret — dona clandestina sunt semper suspiciosa ; (iv) where 
the transfer is made in anticipation of or pending a suit ; (v) where there is a 
trust between parties, for “ fraud is always apparelled and clad with a trust, 
and trust is the cover of fraud (vi) where the deed contains a statement 
that the transfer is made honestly, truly and bona fide ; and to which may be 


(1) Cadogan v. Kewiett, Cowp., 434 ; Acm- 
man v. Corbett, 1 J. A H , 423. 

(2) MartiadaU v. Booth, Z. & Ad., 498 ; 
Dewey v. Bayuttu, 6 East., 257 ; Reed v. 
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18 O.B.. 366. 

(3) Hale v. Saloon Omnibus Co., 4 Drew, 
492. 

(4) 3 Coke’s Rep., 80 ; 1 S.L.G. (10th Ed.)^ 
1 where the case is reported verbatim. 
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added the other ciroumstanoes equally siguificant, viz., (vli) where the deed is 
antedated, although the instrument is in fact executed by the parties by whom it 
purports to have been exeouted.(^l (viii) The facts that the transfer was 
unregistered, although its registration may not have been compulsory, (ix) that 
the transaction was between relations, (x) and there was no apparent necessity 
for entering into it, as where a mortgage is made by a person possessed of other 
property, to si^tisfy the claims of bis creditors, or (xi) that the attesting witnesses 
were not independent witnesses. All these circumstances also indicate fraud, 
and indeed (^) are facte from which fraud may he fairly inferred. In considering 
a case of alleged fraud in the purchase of an estate, it is material to inquire 
what relation the purchase-money paid bore to the value of the estate.f^) 

892. Presumption and Proof of Fraud.— Having ascertained the 
nature of the rule and the class of interest it is intended to protect, the next 
question is, what evidence has one to give to invoke its aid successfully. The 
solution of this question depends upon what meaning is to be attached to the 
controlling words of the section “ intent todefraul,!defeat, or delay ” purchasers 
and creditors. It will be observed that the effect of the hrst clause 
of the section is that where there is an intention to defraud, defeat 
or delay” purchasers or creditors, it is immaterial waether there was considera- 
tion for the transaction, and if there was, whether it was adequate. 
The second clause then proceeds to enunciate a rule of evidence. While appli- 
cable to the conditions stated in it, it cannot be treated as modifying 
the substantive law declarsd in ths first and third paragraphs. All it says 
is, that where certain conditions specified in the clause exist, the court may 
presume the intent to defraud defeat or delay, but it does not exclude cases of 
transfers where the intention to defeat or delay may exist, though, so far as con- 
sideration is concerned, there may be nothing to say against them. The third 
clause postulateus the existence of both good faith and consideration which are 
held to be sufficient to take a case out of the operation of the rule embodied in 
the two preceding paragraphs. (^) The most material ingredient in determining 
such cases then is the intention of the transferor. If it was to defraud, all else 
becomes comparatively immaterial, though, of course, as subservient to the 
question the transaction must be looked at as a whole and in all its aspects. 
But the crux of the question invariably is — what was the intention? Now 
intention cannot often he proved hy direct evidence, for, in the luminous words 
of Brian, C.J., '*it is a trite learning that the thought of man is not triable, for 
the devil himself knows not the thought of man.” (^) Indeed, it is often the 
case that fraud cannot be established by positive proofs, and on the other hand, 
it is not to be presumed from circumstances of mere suspicion. It is generally 
shown by such circurastautial evidence as overcomes the natural presump- 
tion of honesty and fair dealing and satisfies a reasonable mind that such 
presumption has been displaced. In cases of fraudulent transfer where fraud 
is cunningly concocted and * carefully concealed it is sometimes impossible to 
expose it by evidence sufficient to,convince a legal mind. But in this respect 
law judges a man's conduct by certain prescribed tfpsts, and if certain acts are 
present, it assumes without requiring further proof that the intention of which 
those acts are invariably visible indication was also present. As an apt 

(1) 1 8.L.O. (10th Ed.), 1 (9). 213. ^ 

(2) Shib Narain v. Shankar, 5 G.W.N.. (6) Year Book, 17 Ed.* iV, 1 ; oited per 
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(3) Snemanchunder v. Oopalehundor, 11 Bailwat/ Co., 2 App. Oas., 666 (693). 

M.I.A., 28 (44). (6) Mathura y. Ram Rwha, $ B. L. R., 
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tllusferation of Ihii j^rooesB of ratiooioatioo may be oited fihe authority of the- 
olanse which wacrauts a presumption as to fraudulent iuteut being made from^ 
the absence or inadequacy of consideration, and the fact that the transfer bad: 
the effect of defeating or delaying claimants. In this respect consideration 
plays no subalternate a part in the law relating to fraudulent conveyances. For 
if there was consideration, it will sufSoe to escplain the transfer, and in a great 
measure rebut any presumption that other facts might raise as to sinistrous 
intention, since a transfer for valuable consideration is not void merely 
because its effect is to defeat the claim of a less vigilant creditor. 

The rule here enacted does not affect such transfers obtained in lawful pursuit- 
of a legal right : it is enacted to reprobate those that aim at depriving others of 
the lawful pursuit of their legal rights. (2) Consequently, a transfer may be 
supported by consideration, but if its ulterior object was not the settlement of 
a transaction between the transferor and transferee, but withdrawal of the 
property from the transferor’s other creditors, and of which the transferee was 
cognizant, then the transfer would bo set aside as a fraud upon the rights of 
third parties. 13) 

893. Burden of Proof. — In a fraudulent transfer the two issues that- 
ordinarily arise are : (i) was the transfer made with intent to defeat and delay the 
creditors of the judgment-debtor ; and (ii) if so, was the purchaser from suohi 
judgment-debtor a transferee in good faith and for consideration ? The onus of 
proving the first issue lies on the creditor, and if that be eslablisbed, the 
onus of proving the second will lie on the transferee. (^) Where, however, 
misplacement of the onus has been acquiesced inby the parties in the court of the 
first instance or in the lower appellate court, the High Court would be very 
reluctant to interfere with the result unless there were reasons to suppose that the 
error had occasioned a miscarriage of justice. (^) While generally the party plead- 
ing fraud must prove it, there are cases in which the onus will distinctly lie on 
the other party. Such, for example, is the case where the plaintiff seeks to sue om 
a document which is assailed on the ground of collusion and fraud by a person 
not a party thereto, in which case it would be for the plaintiff to repel the charge 
by shewing that the transaction was perfectly genuine and untainted by fraud, f®)* 
So where a part of a property mortgaged to the plaintiff by four defendants was, 
subsequently Ao the mortgage, sold to defendants Kos. 5 to 13 at an auction-sale 
in execution of a rent-decree and the plaintiff sought to enforce his mortgage 
against the thirteen defendants, the second batch of whom pleaded collusion as 
regards the execution of the mortgage, it was held that the onus of proving that 
the transaction was perfectly genuine and free from the taint of fraud was on the 
plaintiff.(7/ 

894. Quantum of Evidence required.^ The gravamen of fraud 
consists in defrauding, defeating, or delaying another person with better equities. 
And under this section the purchaser has a better equity if be is a purchaser for 
valuable consideration. The purchaser who seeks to displace the prior trans- 
feree has ordinarily to prove (i) that be is a hona fide purchaser for valuable 

(1) In re Jaladanki, 11 I-G. 8G8 (869); R., 308 ; s. o. 17 M. L. J. R., 11. 

Mukundi (Mt) v. Bulaki, 9 I.O. 1037 (1038) ; (6) Gatigadas v. Damaf 5 Bom., Ii. R.,. 

flz^am Bukbh v. Musahibi, 61 0. 179 (180). 177. 

(2) Of. Kaung San v. Sit Twan, 8 I. 0. (6) Brajeshware v. Budhanuddi, I. L. R.^ 

966 (966). 6 Cal. 268; Shih Narain v. Shankdr, 6 O.W^ 

(3) Janki {Mt.) v. Bisheshatt 7 I. 0. 614 N., 408 <404). 

(620); Narmaly. Chetvam, 11 0.0. 197. . (7) Shih Narain v. Shankar, 5 0. W. N,^ 

(4) AmOrchand v. Qokul, 6 Bom L. R., 408. 

142 ; Rant/a V. Punfiamma, 16 M.Ii.J. 
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consideration ; (ii) that the prior transferee is not so : and (iii) that the prior 
transfer is oollusive or designed to defeat his claim, In such oases fraud 
can rarely be made the subject of direct proof. It: is a truth confirmed by all 
experience that in the great majority of cases fraud is not capable of being 
established by positive and tangible proofs. It is by its very nature secret in 
its movements ; and if those whose duty it is to investigate questions of fraud 
are to insist, upon direct proof in every case, the ends of justice would be 
constantly if not invariably defeated. Indeed, in no case is it possible to 
establish fraud by direct evidence. And it is therefore sufficient if the evidence 
given is such as may lead to the inference that fraud must have been committed. 
In other words, it is necessary to establish fraud affirmatively, but it is sufficient 
if it is proved by implication from the circumstances of the case.^^l But the 
conclusion establishing fraud must be based on reasonable proof, and not on 
mere suspicion. This does not, however, imply that fraud can be established 
by any less proof, or by any different kind of proof, from what is required 
to establish any other dispuUble question of fact, or that circumstances of 
mere suspicion which lead to no certain result should be taken as sufficient 
proof of fraud, or that fraud should be presumed against anybody in any case; 
but what is meant is that, in the generality of cases, circumstantial evidence is 
our only resource in dealing wittuthe questions of fraud, and if this evidence is 
sufficient to overcome the natural presumption of honesty and fair dealing, and 
to satisfy a reasonable mind of the existence of fraud by raising a counter- 
presumption, there is no reason whatever why we should not act upon it. i^) 

896. Of course, the evidence required to substantiate fraud must neces- 
sarily vary according to the circumstances of each case. But, generally speaking, 
it may be premised that if fraud be proved as a fact, then whatever be the 
transferor’s means, the transfer would be void as to all prior and subsequent cre- 
ditors. (^) But .while there can be no doubt that as against an antecedent creditor 
the transfer is void, it may be doubted if the rule holds equally good in the case 
of subsequent creditors, and the trend of the lilnglish cases is in favour of holding 
that the transfer is fraudulent only as against such creditors as were creditors at 
the time. In the majority of cases the validity or invalidity of the transaction 
will depend upon the qaestion whether the circumstances connected with the 
debtor’s state of indebtedness support the presumption that he hao the intention 
to deprive the objecting creditor of the means of recovering his debt — in 
effect the presumption of fraud. One cannot shut one's eyes to the melancholy 
fact that the average value of evidence in this country is exceedingly low, and, 
although in dealing with such evidence, we are not to start with any presump- 
tion of perjury, we cannot possibly take too much care to guard against undue 
credulity. There is hardly a case involving a disputed question of fact in which 
there is not a conflict of testimony — one set of witnesses swearing pointblank 
to a particular state of facts, the other swearing with equal distinctness to a 
state of facts diametrically opposite to it. If, therefore, we were to form our 


(1) In re Dhanjilhait 10 B. H. 0. B., 327. 
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W. R., 482. 

(3) Lalchani v. Uasto Bai, 7 C.P.L.B., 
73. 

(4) Sreeman v. Gopai CUunder^ 11 M.I.A. 
28 ; Buzloor Rahim v. Shumsoonnissat 41 M. 
I. A. 551 (601) ; Faez Baksh v. Fakeercodeen, 
14 M. I. A. 234; Waziruddin v. DeokiNandaUt 
6 C. L. J. 472 (486t 489) Ramchindra v. 


Narayan (Bom. Unrep. case. No. 120 of 1872) 
Balkrishna v. Bapooji, i6., Oase No. 1S6 of 
]872 ; Meses v. Bhagana (1878), B. P. J., 58. 

(5) Mathoora Pandey v. Ram Ruchya, 11 
W. R., 482 (488). 

(6) Holmes v. Penney^ 8 K. & J., 90 (99) ; 
Cornish v. Clarke L. B., 14 Eq., 184 ; Spireit 
V. Wilhws, 3 De G. J. & S., 293. 

(7 Kidney v. Ousamaker, 12 Ves,, 136 
(165) ; Walker v. Burroughst 1 Atk., .94. 
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coDolusioDs upon the bare deposition of witnesses without reference to the 
conduct of the parties and the presumptions and probabilities legitimately 
arising from the record, all hopes of success in discovering the truth must be 
at an end. W It is, therefore, essential that all the presumptions for and against 
a claim arising on all the evidence offered or on proofs withheld, on the course 
of pleadings and tardy production of important portions of a claim or defence 
be viewed in connection with the oral or documen Wy proof, which per se might 
suffice to establish it.(^) But the finding that a transfer was made in good 
faith and for consideration is a finding of fact which cannot be impugned in 
second appeal. (3) 


896. In not a few cases fraud is not susceptible of being demonstrated by 
direct evidence, and often it may have to be inferred only 
evid^enoM^fra^d surrounding circumstances. If a person owing 

* ’ debts makes a settlement which subtracts from the property 

which is the proper fund for the payment of those debts, an amount without 
which the debts cannot be paid, then, since it is the necessary consequence 
of the settlement (supposing it effectual), that some creditors must remain 


unpaid, it would be the duty, of the court to infer the intent of the settlor to 
have been to defeat or delay his creditors, agd such a question would be a 
question of fact upon which the jury may be directed to find, A transfer soon 
followed up by the transferor’s insolvency or his embarking upon a hazardous 
enterprise may similarly lead to a justifiable inference that the transfer preceding 
it was fraudulent. Thus where in a suit to establisli the plaintiff s right to 


property purchased by him, it was found that his vendor who had many debts 
to pay, had sold to the plaintiff all his property, reserving nothing to himself, 
that the plaintiff bought the property without seeing it or valuing it, that the 
consideration for the sale consisted of time-barred debts or debts which ^ were 
not payable at the time ; that the property sold remained in the. possession of 
the vendor who paid its assessment; and that the consideration was grossly 
inadequate, it was held that the circumstances clearly disclosed that there was 
no hona fide or valid sale, hut a mere colourable transaction without considera- 
tion not intended to transfer the property to the plaintiff I®). These 
considerations no doubt only create a presumption against the bona fide character 
of the transfei", but their cumulative effect where two or more of them co-exist 
may be so great as to require a very strong degree of proof to repel it. On the 
(question whether a mortgage was fictitious or a real transaction there was 
evidence on each side bearing directly on the character of the transaction but on 
neither side was the evidence wholly convincing. Persons whom one might have 
expected to bo prominent witnesses were not called, and the evidence given by 
those who wore called was open to much adverse criticism. The Courts m 
India dififered, the Subordinate Judge deciding that the mortgage was fictitious, 
and the High Court holding it to be a genuine trapsaction. It was held by 
the Privy Council that in determining which story was to be accepted, it was 
necessary for their Lordships to rely largely upon surrounding oircumstances. 
the position of the parties and their relation to one another, the motives which 


(1) Motkoora Pandey v. Ram Ruohya, 11 
W.R., 4, 482(484). 

(2) Rajendro v. Sheopurshun, 6W. R., oo 
P. 0. 

(3) Manohar v. Ram Autar, I. L. R., 25 
All., 431 (436). 

(4) Freenian v. Pope^ L. R., 25 Ch., 538 


541); cf. Halifax Joint Stock, dc-t Co.v. 
Gledhill [1891] , ICh., 31 (37). 

(5) Ex parte Russell, 19 Gh. D., 538 (598); 
Mt, Champo v. Sankar Das, 14 I. C. 282, 
(234, 235). 

(C) Nana v. Rautmal, I. L. B. 22 Bom*, 
355. 
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ooald govern their aotions, and their eubseouent oooduct ; and so dealing with 
the case, their Lordships upheld the decision of the High Court. The fact that 
if a geouine tranaaotion it was advantageous to the mortgagor, and if fiotiticma 
it afforded him no immediate proteotioo from creditors (which was the motive 
alleged by the defendants for entering into the transaction) was held to be a 
very material circumstance in the case, (^i 

The burden of proving the fraudulent nature of a transaction lies on* 
the person who seeks to impeach it. (2) ($$ 893,906). But where the 

transfer is made for valuable consideration, the fact would show that there 
may be purposes in the transacMon other than the defeating or delaying of 
creditors, whioh would make the case of those who contest the deed more 
difficult. Belationahip between the vendor and the purchaser is by itself not 
a sufficient evidence of fraudulent intention, but the fact is not on that account 
unimportant. (^) Oue great test of fraud is to inquire whether the appearance 
and reality of the transaction correspond. Thus Bolfe, B., in one oase(^) 
observed : In one sense it may be considered fraudulent for a man to prefer 
one of his creditors to the rest, and give him a security which left his other 
creditors unprovided for. But that is not the sense in which the law under- 
stands the term 'fraudulent.’ The law leaves it open to a debtor to make his 
own arrangements with bis sevetal creditors, and to pay them in suoh order as 
he thinks proper. What is meant by an instrument of this kind being fraudu- 
lent is, that the parties never intondad it to have operation as a real instrument 
according to its apparent character and effect.” The question whether a parti- 
cular transaction is bona fide or fraudulent is always a question of fact ; and 
while it is true that initially the onus will lie on the person impeaching 
the transfer as fraudulent, there may be circumstances on a consideration of 
whioh it may be shifted. In judging of a transaction, it has been repeatedly 
held that regard must always be had to all the oiroumstauces of the case, there 
being really no inflexible canon by which such transactions are to be judged. 
As Kindersley, V.-O., said : “ With respect to the question whether the sale was 
bona Me, it was at one time attempted to lay down rules that particular things 
were indelible badges of fraud ; but in truth every case must stand upon its 
own footing ; and the court or jury roust consider whether, having regard to all 
the circumstances, the transaction was a fair one, and intended to pass the 
property for a good and valuable consideration.” '6) 


897. There must appear to be intentional fraud in the hindrance or delay 
Venial fraud caused to the creditor. Othevwise, a voluntary 

transfer of a particular property in the ordinary course of 
business which causes some delay to a creditor in proceeding to recover bis debt 
(a not uncommon occurrence), might be vitiated as fraudulent, although the 
debtor had sufficient other means available to the creditor. (7) Thus where M, 
the first mortgagee, did not take possession of the title-deeds from the mortgagor 


(1) Dalip Singh v, Nawal Kunwar, 1. L. 

K. 10 All., 258 P.C. 

(2) Brajeshware v. Budhanuddi, I* L. B-, 6 
Gal., 268 ; Dawlat Rao v. Keahao Rao, 1 O.P. 

L, R., 69 ; Raja Qokul Das v. Jankee, 9 
C. P. L. R., 142. 

(3l Rafani Kumar v. Qour Kishore, IrL.R* 
35 Oal., 105 May’s Fraud. Oonvey., 84 ; 
Raqji V. Amrit Rao, 2 O.P.L R., 68. 

(4) Mt, Janki v. Thakur Prasad, 1 O.P*Ii* 
R..63. 

(5) Eveleighy, Purssord, 2 Mo. A R., 641. 


(6) Hale v. Metropolitan Saloon Omnibus 
Co., 28 L. J.. Oh.. 777 ; see also Sankarapoa 
V. Kamayya, 3 M.H.C.R , 238; PulUn Chetty 
V. Ramaltnga, 5 M. H. 0. R. 361 ; Rajan v. 
Ardeshtr, I.L.R.. 4 Bom., 70; Mt, Janki 
V. Thakur Prasad, 1 O.P.L.R., 63. 

(7) Qnanahhai v. Shrinivasa Pillai, M H. 
C.R,, 87 ; following Holmes v. Penney, 26 L. 
J., Gh., 179 ; Thompson v* Webster, 28 Ij.J., 
Oh. 702 ; see also Freeman v. Pope, 6 Ch. D. 
538. 
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who subsequently mortgaged the same property to another, wl^l lobtained 
possession of them, it was held that M by not obtaining possession brtlkb deedSt 
enabled the mortgagor to deal with his estates as an uninoumbered ownl^ wd 
that the subsequent mortgagee having been diligent in obtaining thewi^. 
acquired priority. So an incumbrancer who advanced his moneys after 
ascertaining the possession of the deeds, and upon the faith that there was only 
one prior mortgagee could not be postponed to another incumbrancer of whose 
title be had no notice. Again, the setting up of a false case by a party should 
not affect his rights already created. Where, for instance, a mortgage purport- 
ing to secure Bs. 8,500 was executed in fact to secure only Bs. 4,853, but it was 
not then executed to defeat or delay the mortgagor's creditors, but after the 
latter had attached the mortgaged properties, the mortgagee set up his mort- 
gage as good for Bs. 8,000, it was held that the setting up of a false claim by 
the mortgagee did not preclude his recovering the sum actually advanced on 
the security of the mortgage. (2) 

898 . An objection that a transfer was made with intent to defeat creditors, 
must be taken by the creditors themselves. It is not open 
”'dflcaUy*pleaded strangers to attack the transfer on that ground. (3) In 
the absence of any allegation as to fraud in the pleadings, it 
cannot be presumed from the mere fact of Inadequacy of consideration. 
Ordinarily, the person charging another with fraud must prove it. He must 
before proving clearly allege it in specific terms. ^3) “ With regard to fraud,” 

observed Lord Salborne, L. C. if there be any principle which is 

perfectly well settled, it is that the general allegations, however strong may be 
the words in which they are stated, are insufficient even to amount to an 
averment of fraud of which any court ought to taka notice.” And similarly in 
the same case Lord Hatberley observed (2) : ” Now I take it to be as settled as 
any thing well can be by repeated decisions, that the mere averment of fraud, 
in general terms, is not sufficient for any practical purpose in the defence of a 
suit. Fraud may be alleged in the largest and most sweeping terms imagin- 
able. What you have to do is, if it be matter of account, to point out a speoific 
error, and bring evidence of that error, and establish it by that evidence. 
Nobody can be expected to meet a case, and still loss to dispose of a case sum- 
marily upon mere allegations of fraud without any definite character being 
given to those charges by stating the facts upon which they rest.” This case was 
followed with approval by their Lordships of the Privy Council who added (^0) ; 
“ When fraud is^ charged against the defendants, it is an acknowledged 
rule of pleading that the plaintiff must set forth the particulars of the fraud 
which he alleges.” If he does not do so in the first court, he cannot, in 


(1) Clarke V, Palmer, 21 Ch. D:. 124. 

(2) Rajani Kumar v. Oour Kishore, I.L.R., 
35 Oal. 1061; In re Jaladanki, 1 1 1.C. 868 (869k 
B ut such a case must bs distinguished from 
one in which the amount of consideration is 
fraudulently overstated — Chidambaram v. 
SamiAiyar, I.L.R., 30 Mad., 6 O.A.; Chidam- 
ba/ram v. Srinvasa, l.lj.R. 37 Mad., 227 P.O. 

(.3) Afian Kant v. Somasundaram, 

SI Mad., 206 (211). 

(4) Szisain Buksh v. Musahib, 6 I.C., 179 
(180). 

(6) Mahomed v. Mahomed, I. L.B., 21 Oal. 
612; Mannylu v. Venkatachellam, 10 I.O. 922 
(923); Mf. Bamidanniaaa v. ML Nasimun- 
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Gas., 685. 
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16 Oal., 633 P.O. 

(11) Ib., p. 537 ; see also Krishnaji v. 
Wamanji, I.L.R.. 18 Bom.., 144 ; Balaji v. 
Gangadhar, I.L.R.. 32 Bom., 256 ; Promoda 
Nath {Raja) v. Kinoo, 8 O.L.J. 135. 
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appeal be allowed to amend the plaint for the purpose of speoifying ceriiaia 
instances of the alleged fraud, (l) 

899. Allegations of facts made by a party from his own knowledge must be 
supported by him from the witness-box. The practice of shirking the responsibi- 
lity of supporting allegations made by parties by their own evidence has been 
justly reprobated by all the High Courts. In England, the non-appearance in 
the witness-box of a party in support of his own allegations of facts within his 
own knowledge would ordinarily be regarded, in the absence of some satisfac- 
tory esolanation, as throwing great doubt on the ho7ia fides of his case, and 
there can be no doubt but that in appraising evidence this fact will always 
weigh with the judges. (2) 

900. What Evidence excluded.— The fact that a party had in other 

cases taken henami sales is no legal evidence affecting the 
fraodtilcDt Mts**^*^ integrity of the transaction in dispute, (3) unless the several 

transactions were so closely allied as to the proximity of 
time, or similarity of intention and action, in which case the evidence becomes 
material. In other words, the evidence of other fraudulent acts is only 
admissible as evidence of a systematic course of conduct, when that is a fact in 
issue. (SI Thus the fact that the settler was at the time of the settlement 
largely engaged in speculative transactions, ‘31 or was about to embark upon a 
perilous trade, C^l affords strong evidence that notwithstanding his apparent 
solvency the real intention of the settler was to place the property out of the 
roach of his creditors, and the fact that he had already made provision for the 
objects of the settlement may not be immaterial in estimating the bona iides of 
the transaction. (3) It is immaterial in such cases that the settler had no 
creditor at the time ho made the settlement. (9) 


901. Kj is not necessary that the purchaser and the vendor should cease 
ui K f to bo on good terms after the purchase. (^3) Then, again, 
ween parties!* purchaser— a poor man — has failed to give 

a satisfactory account as to the manner in which he 
became possessed of tbe money to buy the property, is not a circumstance which 
by itself would justify an inference of fraud, for it is conceivable that the 
pel son who becomes the purchaser of an estate may be unwilling to give a very 
full statement, as where he may have received the consideration -money from 
questionable sources, or in a manner deprecating publicity. But while the 
purchaser is, it is true, under no obligation to show whendb the money was 
derived, still his non-disclosure can hardly be regarded as a circumstance 
free from suspicion, which taken along with the other circumstances may be 
sufficient to turn the scale against the transferor. It is not permissible to infer 


(1) Krishnaji v. Wamanii, I.L.R., 18 
Rom., 144. 

(2) Bom., H.0.0. No. 1752 of 1900 ^ cited 
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392 (394). 

(3) Sreemanchunder v. Oopalchunder, 11 

28 (46). 
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414. 

(6)Beaj. V. Wyatt [1904], 1 K.B., 188; 
Makin v. Attomey^Qeneral, [1894], A.O., 67 
(66) ; Reg. v. Rhodes [1899] . 1 Q. B., 77 (81) 
Reg. V. Ollis, [1900], 2 Q.B., 768 (764, 768). 


(6) Crossby v. Elworthy^ L. R., 12 Eq., 
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(7) Mackay v. DoTi^las. L R., 14 Eq., 
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(8) Crossby v. Elworthy, L B., 12 Eq., 
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Nazirunnissa, 1 1.G. 795(796); MLIshab Kuai 
V. Ram Singh, 9 I.G., 1018(1019). 

(11) 16., 49. 
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•ooliasiOn from the mere fact that the vendor and the purchaser happened to be 
related to each obheri although the fact may justifiably give rise to suspicion, 
but as the Privy Council remarked : If we were to take away men's estates 
upon inferences derived from such oiroumstancas as (ihese, it would be impos- 
sible thiib any property could be safe.” But this does not mean that rela- 
tionship between the transferor and transferee has no bearing on the question 
of fraud. For, unquestionably it is a circumstance evidencing fraud, though 
by itself insufficient to create a presumption in favour of it. Indeed, it 
is a well known fact that a hard-pressed debtor anxious to save for himself 
something out of the wreck, naturally turns to his relatives and friends to lend 
him their names in his predicament. So the facts that the transferor was on 
the verge of bankruptcy and that the transferee is bis near relative or friend(^) 
have been held to be sufficient to establish a prima facie case of fraudulent 
transfer which would lose even the virtue of plausibility if it is unsupported 
by any demonstrable consideration. (5) Where the circumstances attending 
the transaction are by themselves suggestive of bona fides, the evidence of 
intention afforded by the subsequent conduct of the parties must be clear and 
cogent. It must not be of an equivocal character but absolutely inconsistent 
with the bona fides of the transactions, and leading co one, and but one pre- 
sumption — the presumption of fraud. (6) Then again, as has been stated 
before, if a transfer is supported by valuable consideration and good faith it is 
not void merely because its effect is to defeat the claim of a less vigilant 
creditor. One creditor is under no legal or moral duty to invite him to a 
rateable distribution of his insolvent debtor's assets. His duty is to himself, 
to see that he realizes his debt, and it does not matter to him if nothing is left 
over Td satisfy the claims of others. 

902. Voluntary Deeds. — As opposed to deeds supported by valuable 
consideration, there are the voluntary deeds or ’deeds in which valuable 
consideration does not enter. Such deeds follow distinct rules, which have to be 
carefully distingui.shed from these which regulate the other class of deeds in 
which consideration gives the purchasers a protection which is only forfeited 
if they are shown to have colluded with the transferor, or to have taken with 
notice of the meditated fraud. Voluntary deeds are, on the other hand, regarded 
as void as against third parties, if they have the effect of defeating or 
delaying creditors. It is not necessary that there should be proof of actual 
fraud, or indeed, that fraud should have been intended by the donor, but if it 
is proved that it would necessarily have that effect, it is sufficient to avoid it. 
But as between the parties themselves and all persons claiming under them 
a voluntary deed is binding, but in so far as it has the effect of defeating or 
delaying creditors, they are not bona fide and are regarded as void against 
them, (8) and only to the extent necessary to safeguard their rights, For 
every other purpose it is good, uuless it is so tainted with fraud as to necessi- 
tate its avoidance in ioto, so as to work justice between the parties, 


(1) J6., pp. 47, 49 ; Mt- UharKuar v. Ram 
Singh, 9 I.C.- 1018 (1019). 

(2) Mt, Hamidunnissa y,Mt. Nazirunnissa, 
1 1.O., 795 (796). 

(3) Raja Ram v. Mt, Umdan^ 18 I.C., 519. 

(4) Maunglu v. Venkatachellam^ 10 I.O. 
922 (924). 

(6) Obaidulla v. Ibrahim Ali, 10 I.O.; 906 
(907). 

(6) Ebrahim v. Foolbait 4 Bom. L. B., 


180. 

(7) Mt. Mukundi v. Bidalli, 9 I.G., 1037 
(1038) ; In re Jaladanki, 11 l.G.,868 (869). 

(8; Petre v. Espinasse, 2 M. & K., 496; 
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V. Kmg, 8 De. M. & Q., 110 ; Re Carter 
Kenderdine,^ [1897], 1 Oh., 776. 
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903. Indeed, at one time the tendenoy of the courts appears to have been 
to regard as void all voluntary conveyances merely as such, U) in other cases, if 
they were in conflict with a subsequent purchase for valuable consideration ; (3)' 
the view then being that a voluntary deed however free from fraud should not 
stand in the way of a valuable albeit subsequent deed. So Lord Hardwicke* 
observed : “Every voluntary conveyance made, where afterwards there is a subse- 
quent conveyance for valuable consideration, though no fraud in that voluntary 
conveyance nor the person making it all indebted, yet the determinations are 
that such mere voluntary conveyance is void at law by the subsequent purchase 
for valuable consideration even with notice of the earlier deed.** (3) But this 
is an extension of the doctrine which is unsupported by reason or equity. 
Even the rule in favour of giving priority to subsequent purchases had soon tO' 
contend against the attacks directed against it, for there was indeed no reason 
why a title created by a gift should be any more precarious than one created by 
purchase. “There are no doubt,” said Lord Romilly, “various circumstancea 
which may be connected with a voluntary deed which will induce this court 
either to set the deed aside or to refuse to execute the trusts contained in it. 
There are also statutory enactments, which may defeat a voluntary deed,, 
which would be otherwise valid ; but assuming a voluntary deed to be complete, 
bona fide and valid, and to bo unaffected by any statutory disability, I know of 
no distinction between such a deed and one executed for valuable considera- 
tion. **(^) And this view ultimately triumphed and was accepted by the Legisla- 
ture.f^^) The view, therefore, now is that a voluntary deed is not void, merely 
because it is voluntary, but if added to being voluntary the effect oi a deed “is 
to” “defraud, defeat, or delay prior or subsequent transferee,” then the deed is 
void as regards the transferee so defrauded or defeated. 

904. Now as regards voluntary deeds it is declared in the second clause* 

that if they have the effect of defeating or delaying 
wIim”” creditors, they may be presumed to have been made with 

fraudulent. fraudulent intent. The only questions then that can arise 

in such cases are (i) whether the deed is voluntary or for a 
grossly inadequate, consideration ; and (li) whether it had the effect of 
defrauding, defeating, or delaying the creditors. The solution of the first 
question depends upon what is to be regarded as a voluntary deed. It is clear 
that a deed founded upon valuable consideration is not voluntary provided that 
it is not so entirely inadequate as from its insufficiency to induce the presump- 
tion of fraud. The court does not go into the smallness of the consideration 
except so far as it affords evidence that the transaction was a sham. (^1 In 
considering whether or not a deed is voluntary, the court will take into considera- 
tion all the circumstances under which it was executed, and the relative position of 
the parties, and will look at other deeds executed at the same time if they appear 


(1) Oxly V. Lee, 1 Atk., 625 ; Senliouse v. 
Earle, 1 Amb . 289. 

(2) Townsend y, Windham, 2Ves.,‘ s. 10; 
White V. Samson, 3 Atk., 412. 

(3) Townsend v. Windham, 2 Ves.,S.. 10. 

(4) Dickinson v. Burrell, L.R., 1 Eq., 343. 

(5) Voluntary Conveyance Act, 1893 (66 
& 57 Viet , C. 21. S. 2). This Act is declared 
to be retrospective, ib., S. 2, which runs thus: 
'*8. 2. Subject as hereinafter mentioned no 
voluntary conveyance of any lands tene- 
ments or hereditaments, whether made 
before or after the passing of this Act, if in 


fact dona fide and without any fraudulent 
intent, shall hereafter be deemed fraudulent 
or covinnuB within the meaning of the Act 
27 Eliz. Oh. 4, by reason of any subsequent 
purchase for value, or be defeated under any 
of the provisions of the said Act by a convey- 
ance made upon any such purchase, any rule 
of law notwithstanding.” It may be noted 
that a gift to a charity was even before this 
Act regarded as protected by law — Ramsay 
V. Gilchrist [1892] A.C. 412 (416, 416). 

(6) Bayspoole v. Collins, L.B., 6 Gb., 226: 
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•to be part of the same transaotioD, although not mentiooed in the impeached 
deed, and will take iuto consideration any evidence which tends to throw 
light on the reasons and considerations for the settlement, and, though there is no 
proof either by intrinsic evidence or by anything appearing on the face of the deed 
of any stipulation or agreement for which there was sufficient consideration to 
support, yet several transactions may be viewed together, and the parties to them 
must be considered to have stipulated according to the rights which they had, and 
any consideration which is found to exist will either support the whole transaction 
or none at all. (l) A will is a voluntary conveyance, (^1 but an assignment of a lease 
subject to the performance of covenants therein reserved had been differently 
regarded, (3) but this view appears to be unsound and has been questioned. W A 
deed though purporting to bo voluntary may bo shown to have been executed 
for consideration consistent with its terms, but which must be established by 
clear and cogent evidence. A voluntary deed executed but not communicated 
to the beneficiary fails of its effect, since a deed which has not been even 
communicated to the beneficiary negatives the possibility of the presence of any 
consideration, or of the equity created by the chance of position of the 
donee. (6) 


906. Turning next to the second ingredient of the transfer presumed to 
Fraud inferred fraudulent, it would be noted that the clause takes no 

from result. intention to defraud, but presumes it from 

the fact that the voluntary deed had resulted in defrauding, 
defeating, or delaying the creditors and other persons protected by the rule. 
Whenever the effect of a conveyance is to materially impair the security 
•available to the creditors, law assumes that the debtor had intended to defraud 
them, because bis action has resulted in their being defrauded. A settlement 


made of the whole or the bulk of the settler’s property, or of any property by a 
debtor who was heavily indebted would inevitably be so regarded. In considering 
the character of such transactions it is not immaterial to look 'at che motive 


which prompted the transfer. A trustee who had committed a breach of trust, 
replaced voluntarily on the eve of his bankruptcy the amount misappropriated, 
and the transaction was upheld by the court of appeal on the ground that the 
dominant motive of the trustee was not to prefer the cestui que trusty but 
to repair the wrong done by him. In another case a husband having led a 
dissipated life incurred some debts. These were settled by his father-in-law who 
induced him to settle all his property on his wife which consisted of moneys 
held by the Acoountant-Generai. Soon after the execution of the deed of 
assignment, he relapsed into his former habits and began again to contract debts. 
Some of these he paid off with the moneys he continued to receive from the 
Aooountant-General to whom no notice of the assignment had been given. One 
of the creditors sued him an,d in execution thereof sought to attach the property 
assigned as of the husband’s and prayed for the canoeUation of the instrument 
as a fraud upon creditors. Both the husband and the wife were impleaded as 
defendants, to which a preliminary objection as to misjoinder was raised, but 
was overruled on the ground of the identity of the reliefs claimed against both. 
On the merits it was laid down that the assignment though voluntary was 
founded on good opnsideration of natural love and affection and that having been 


(1) Barman v. Richards, 10 Hare, 98. 
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(8) Price Jenkins, 5 Gh, D.. 610 ; Bx- 
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made at; a fcime when the assignor had no creditors, it could not be set- 
aside as fraudulent merely because it had the effect of defeating the sub* 
sequent creditors. It was further ruled that the omission on the part of 
the assignor to give notice of the assignment to the Accountant-General and 
the failure on the part of the wife to obtain an order from the Accountant- 
General for payments to herself, coupled with the fact that even after 
assignment, payments ccntinued to be made to the assignor and which 
were utilized by him towards satisfaction of his debts, did not render the 
transaction a fraudulent one. (i) Perhaps the same conclusion might have 
been supported on the ground that, the assignment was made for valuable 
consideration paid by his father-in-law to his son-in-law’s debtors. 

906. Standpoint of Indian View. — A voluntary conveyance of 
property by a person indebted, by which is understood, in embarrassed circum- 
stances, 12) has always been regarded in England as fraudulent. It should be 
noted, however, that the section states the rule from another standpoint — that 
of the creditor defrauded or delayed, or in other words, it regards primarily the 
effect of the transfer on the creditor and not the state or solvency of the trans- 
feror at the time of the conveyance. It might be urged that this does not afford 
a surer basis for interpreting the rule, but it must be conceded that protection 
to the creditors is what the rule aims at, and if he was in any way defeated or 
delayed, the rule would be infructuous, if it was for that purpose ineffectual. 
Keeping this object in view, the second clause enacts that if the creditor is 
hindered and the transfer is gratuitous, it shall be presumed that the transfer 
was made fraudulently. The burden of proof that it was made bona fide would 
then lie on the transferor. (§§ 893, 897). What are then the facts which tend to 
create or negative the presumption ? It has been held that the fact that the 
settler was at the time largely indebted or was in indigent circumstances are 
unmistakable circumstances to shew that fraud was premeditated. Where the 
settler is shown to have been indebted, he must be taken to have known the state 
of his circumstances, whether he really did so or not evidence that he did not, 
will not rebut the presumption. (3) Again, a person in affluent circumstances 
may make himself insolvent by giving away all he has. The question then, is 
not what he was possessed of at the time he made the conveyance but rather 
what property was left after the conveyance, and whether it was enough to pay 
his debts. ^4) “ If the debt of the creditor. ” said Lord Westbury, L. C., “ by 

whom the voluntary settlement is impeached existed at the date of the settle- 
ment and it is shown that the remedy of the creditor is defeated or (ielayed by 
the existence of the settlement, it is immaterial whether the debtor was or was 
not solvent after making the settlement.” W But regarded solely from the 
creditor’s objective, inasmuch as the clause only creates a rebuttable presumption, 
it does not work so harshly in extreme oases as tbp English rule, under which 
in the words of James, V.-C., “ it is immaterial whether the debtor had any 
intention whatever of defeating bis creditors ; but if, in the result, from some 
accident, a small debt remained unpaid for some years, and by reason of a 
voluntary settlement and subsequent insolvency of the debtor, the creditor was 
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delayed in tbe payment of bis debt, then, however bonest tbe settlement was, 
however solvent tbe settler was at tbe time, if at tbe time be bad lOO.OOOZ., and 
put 1001., in tbe settlement and a creditor for, say 101., happened to be unpaid 
in oonsequenoe of the settler losing bis money in the interval, that would be 
quite sufficient to set aside the voluntary settlement.” 

907. Even \n such a case, in order to create a presumption against the 
debtor, the cardinal question to bo primarily considered is — 
When li a creditor the oreditor been defrauded, defeated, or delayed ? In 

® * other words, what do these terms signify. Suppose the 

debf'Or settled his property leaving undisposed of property sufficient for the 
payment of bis debts. In the absence of any special circumstances of fraud, oan 
it be said that his creditors had been defrauded or delayed by the settlement ? 
It would appear not, for if they had immediately taken steps to recover their 
debts, the settlement would have been no impediment in the way of their 
obtaining repayments. If, therefore, they neglect to recover the amounts, and 
wait until the debtor, it may be by reverses of fortune, becomes embarrassed, 
is not the non-payment due to the creditor’s latches, who cannot then fall back 
upon the settlement which was in no sense an obstncle in their way ?(2) It 
may then be deduced as a principle from this reasoning that the presumption 
may be rebutted by the debtor by shewing that at the time he made the 
voluntary settlement, his debts could have been sat'sfied from tbe available assets 
then in his hands remaining or that tbe non-satisfaction of the debts was duo to 
the creditor’s own negligence. (3) 

In considering the value of the assets, only property having present market 
value would come in for calculation. A policy of assurance on the settler’s own 
life cannot, for instance, be reckoned as assets, as being not available to the pay- 
ment of his existing debts in his lifetime. The amount of property withdrawn 
from the creditors must always be taken into consideration, fora,p0rson worth 
Rs. 10,000 may unquestionably settle Bs. 1,000, but if having that amount he 
is indebted in a similar sura and settles Ks. 5.000, it would clearly be a fraud. (W 
A change of investment is not a transfer unless it has the effect of withdrawing 
any portion of the property from the power of creditors, (^) A gift to a relation 
is open to more suspicion ttian one to a stranger, but in- the case of a transfer 
for valuable consideration, the fact of the transferee being a relation is not of 
itself an evidence of fraud, and in the absence of anything fraudulent the court 
will not say that a man may nob sell to a relation on better terms than he would 
have to give to a stranger, 

808. Transfer of entire Estate. — Although the transfer by the debtor 
of all his property is an index of fraud, and is under the Bankruptcy Acts 
regarded as an act of bankruptcy, still such a circumstance is not to be regard- 
ed as of itself sufficient to condemn a transaction as fraudulent. Indeed, 


(1) t'reeman v. Pope, L. R., 9 Eq., 206 
( 210 ). 

(2) Clements v. Eccles, 11 Ir. Eq., 229 
(237); McCormick v. Grogan^ L. R., 4 E & 
I., 62. 

(3) Morlet/ v. Mor/eg, 2 Ch. Ca . 2 ; Jones 
V. Lewis, 2 Ves., S. 240 ; Lawson v. Copelcmd, 
2 Bro, 0. C.. 166 ; Bailey v. Gould, 4 Y.&, 0. 
Ex. Ca., 221 ; Powell v. Evans^ 6 Ves., 839 ; 
Caneyv,Bond, 6 Beav., 486; Fenmck y, 
Oreenwell, 10 Beav., 412; Ticknerv. Smith, 


3 Sm.\fe Gift., 42. 

(4) Christy v. Courtenay, 13 Beav.. 96 (100). 

(5) French v. French, 6 De M. &. G., 95. 

(6) Acraman v. Corbett, 1 J. & H.. 410. 

(7) Taylor Y. Jones, 2 Atk., 600 (603). 

(8) Per Lord St. Leonards in Moore y, 
Crofton, 3 J. &. Lab., 443 ; Copis v. Middle- 
ton, 2 Madd.. 423. 

(9) 3 6. (1) Bankruptcy Act, 1869 (8S 

& 33 Viet, 0., 71). 



568 


TBANSPER OP PROPERTY. 


[8. S8. 


Giffard, L. J., in one case went the length of remarking that it made no difference 
whether the deed dealt with che whole or only a part of the grantor's 
property. “If the deed is hona fide — that is, if it is not a more cloak for retaining 
a heneht to the grantor — it is a good deed under the statute of Elizabeth. "(0 
But this is reasoning in a circle for the question is not whether the deed is 
bona fide or a mere cloak, but rather whether for the purpose of determining its 
trueoharaqter an inference may be drawn from the generality of the transfer. 
According to the dictumin Twyne's case a presumption against its bona fides may 
be made from the generality of the transfer, but the tendency of more recent 
cases appears to be that, while under the Elizabethan statute it made no 
difference whether the debtor dealt with the whole or only part of his property, 
the fact is most material under the Bankruptcy laws. But even then 
apart from the Bankruptcy laws, the alienation of the bulk of the assets 
and the spontaneous alienation for debts which have long remained unpressed, 
have always been classed among the recognized indicia of an intent to 
delay creditors. For it is improbable that the debtor would really wish 
to part with, or the purchaser really wish to take everything ; and where 
claims long dormant are suddenly revived in view of an execution, the 
dominant, if not the sole conceivable motive obviously is to make the 
ostensible consideration an excuse for the out-and-out withdrawal of the 
assets. Such circumstances, however, are not by themselves conclusive 
when the Bankruptcy law is not applicable, ^3) but only among 

the signs and marks of fraud, the cumulative effect of which leaves no alter- 
native to the conclusion that the common intent of the parties was. to defraud. 
But, if the purpose of the parties was honest and fair and the deed was made 
for valuable consideration, the court will not readily impute fraud, for there 
may be purposes in the transaction other than the defeating or delaying of 
creditors. W So a deed of gift by the debtor of all her property in trust for 
her daughters, in consideration of their covenant to pay her debts incurred up 
to date, was upheld as being an honest intended family arrangement. W “ The 
question,” said May, C. J., “ in each case is, was the dealing a bargain or a 
gift ? The existence of onerous liabilities, from which the covenantee covenants 
to idemnify the assignor, may give the transaction the character of a bargain 
for good and valuable ’consideration, while, on the other hand, the gift of a 
valuable interest in land is not less a gift because the property so given carries 
with it certain obligations. The gift is thereby diminished, but it does not 
necessarily lose its essential character of gift because it must be taken c?im 
o?iere/’ 

909. Transfer without Possession. — It often happens that the 
transferor while nominally conveying his pronertv remains himself in possession 
of it. Though this circumstance is by itself insufficient to establish fraud, 
still it is none the less a significant factor in determining the nature of the 
transaction. So in a case* the court observed : “This has been argued as a 
case in which the want of possession is the only evidence of fraud, and that 
it was not such a circumstance, per se, as makes the transaction fraudulent 


(IJ Alton V. Harrison^ L.R., 4 Oh., 6*22 
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in point of law. That is the point we have considered, and we are all of 
opinion that if there be nothing but the absolute conveyance without tbp 
possession, that, in point of law, is fraudulent.” U> And Lord Ellenborough 
arrived at the same result in a case where the transferee was put in possession 
conjointly with the transferor : To defeat the execution there must have 

been a bona fide substantial change of possession. It is a mere mockery to 
put another person in to take possession jointly with the former owner of the 
goods. A concurrent possession with the assignor is colourable ; there must 
be an exclusive possession under the assignment, or it is fraudulent and 
void as against creditors.” (2) But in the light of later cases these 
decisions may be regarded as marking the extreme limit to which the 
•doctrine may be carried. If there has been a bona fide transfer otherwise 
sudiciently established, the presumption of fraud made from the absence 
of transmutation of possession may be explained. If, therefore, the sale has 
been sufficiently notorious and there are undisputed circumstances which 
negative a presupposition of fraud, the transfer may be upheld although it has 
not been followed by change of possession. Thus, where actual delivery was 
impossible, as in the case of a sale of a ship at sea, no presumption of.fraud could 
arise by the substitution of merely symbolical possession for actual delivery. (3) 
But in the absence of any cogent explanation the continuance of the possession 
in the transferor is regarded as the sign of trust, and as such it certainly 
creates a presumption against the transferor, but which he may, no doubt, rebut 
by alleging and proving the circumstances which rendered the giving of posses- 
sion impossible. So in a case where the sale of goods was made by the hus- 
band to his wife and it appeared that she bad paid him the price, the fact that 
the possession of the goods had not actually changed bands was held to be 
insufficient to damn the transaction. “ The goods were in the house in which 
the husband and the wife were living together, and in that staled of things 
you could not say which of them had the actual possession of the goods. 
What is the rule of law as to possession in such a case ? When the possession 
is doubtful it is attached by law to the title. Therefore, under such circum- 
stances, the law considers the goods to be in the possession of the wife, who 
has the legal title to them.’ ’(6) 

910. Then again, when it is said that a transfer unaccompanied by posses- 
sion raises a presumption against its bona fides^ the remark must naturally be 
understood as applying only to such transfers in which from the nature of the 
transaction there must have been naturally change of possession. If, 
for instance, the transfer is by way of mortgage, the transaction from its very 
nature does not call for any transmutation of possession. So even in an abso- 
lute transfer, if it is agreed that possession shall continue with the vendor till a 
condition is fulfilled, and ifc is consistent with the deed, it is idle to refer the 
absence of possession to fraudulent motives. But at the same time such condi- 
tions have to be narrowly watched, lest they should have been introduced for 
the purpose of rebutting the presumption whjch may otherwise arise, and if it 
appear that the term had been introduced for the purposes of fraud, the deed 
would be held to be invalid and nugatory. (7) In one case a trader being in 
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fear of a writ of sequestratioD, executed a deed of mortgage which was regia* 
tered as a bill of sale, vesting all his property in trustees for the benefit of 
five of his creditors. The deed contained a proviso that the debtor shall 
remain in possession of his property for six months, but not so as to let in any 
execution or sequestration, and in case any such should be enforced, his posses- 
sion was to cease. A writ of sequestration having subsequently issued, the 
question arode whether the mortgage was not fraudulent, but Giffard, L. J.,. 
upheld the deed holding that the question in cases of this kind is as to 
the bona tides of the transaction. ** If the deed of mortgage and bill of 
sale was executed by Harrison honestly for the purpose of giving a security 
to tbe five creditors and was not a contrivance resorted to for his own 
personal benefit, it is not void, but must have effect.” (t) Where transfer is 
made for the benefit of creditors, but is not communicated to any of them, 
the debtor can revoke it. (2) Such an assignment would be valid only when 
it is communicated to one or more of the creditors. In the former case, 
since no other person but the settler is interested, the deed may be regarded 
as a mere direction as to the mode in which the settler’s property should be 
applied for his benefit and, as such, it is revocable by the settler. (3) But this 
rule is excepted in the case of a minor beneficiary, when the trust will at once 
take efiect. (4) Whan the donor gilts away all his property, under section 12B, 
“ the donee is personally liable for all the debts due by the donor at the time of 
the gift to the extent of the property comprised therein.” 

911. Acquiescence by Aggrieved Party.— A creditor otherwiee 
entitled tc relief may forfeit his right by acquiescing in a transaction which he 
might have otherwise avoided, (G) and even a mere notice of it will some time 
have the same effect. (7) So where a person is shown to have concurred in a 
settlement, he cannot afterwards be heard to say that it was a fraud upon him. 
Having agreed to tbe alienation of the assets, he must be taken to have consent- 
ed to take satisfaction out of the property which remained. (3) A creditor loses 
his right against a deed by holding it out to third persons as a valid deed. (9) 
At one time the prevailing doctrine appears to have been that notice will 
not deprive a purchaser of his right to avoid a deed “ for the notice of tbe 
purchaser cannot make that good which an Act of Parliament made void as to 
him,” flO) but this view did not dominate the courts for long, for it did not 
harmonize with the accepted principles of equity and was soon condemned by 
the courts, and eventually overruled. 

Where the property obtained by fraudulent conveyance is mixed up with 
the other property of the assignee and cannot be separated, its equivalent in 
money would for the purposes of the rule be taken to represent it. B3) 
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® 1 Socrocy as a Badge of Fraud. — As the notoriety of a transfer is 

regarded by law as seonring the aim which it has of suppressing secret and under- 
hand transactions, it follows that a transfer made in secret will always be the- 
theme of adverse comment and regarded as one which is presumably tainted 
with fraud. And so in Twy tie's case the court advised that *' when any gift 
shall be to you in satisfaction of a debt, by anyone who is indebted to others- 
also (i) let it bo made in a public manner, and before the neighbours, and not 
in private, for secrecy is a mark of fraud, (ii) Let tbe goods and chattels bo 
appraised by good people to the very value, and take a gift in particular in 
satisfaction of your debt (iii) Immediately after tbe gift, take the possession- 
of them ; for continuance of the possession in the donor is the sign of trust. 

It may be added that a transfer witnessed only by near relations or friendly 
neighbours would be regarded as a secret transaction whatever may be the- 
number of witnesses who may have subscribed to it, while, on the other hand, 
a transfer made in a place which people have free recourse to would be vested 
with proportionate notoriety. In this connection the time at which the 
transfer was made and which it took to complete are obviously essential. 
The fact whether the intending purchaser ever inspected the property, 
had it valued, and whether the transferor had ever opened negotiations with 
other purchasers, and if so with what result, the chances offered to other 
purchasers to buy the property, its fair market-value as judged from the value 
of other properties of similar nature, or as sworn to by professional or other 
appraisers, are all material as reflecting upon the question of publicity, 

913. Transfer subject to Trust.— A transfer subject to trust in 
favour of the settler is in reality no transfer at all but a cloak to deceive those 
who mav have a claim upon the property. For the same reason a power of 
revocation inserted in a deed has always been looked upon as a strong evidence 
of fraud as against creditors, and so as to make the disposition ‘generally void 
against them. W A de facto revocation, though not in express terms, or where 
there is an equivalent to what is a power of revocation are regarded in no 
different light. W 

914. Protestations of Honesty. — A statement in the deed that it has 
been made honestly, truly and hona fide is almost invariably inserted to veil 
its true character but which it can seldom disguise successfully. Such expres- 
sions are only too commonly to be found inserted in Indian deeds where they 
are believed to lend additional security to a deed and to pledge parties to 
stand by it. 

916. Antedated Transfer. — A deed is usually antedated to give it a 
priority over rival deeds or claims which it would not otherwise possess. Such 
a deed is nothing less than a forgery : the perpetrators thereof are liable to be 
punished accordingly. In India inasmuch as deeds take effect from the date 
of their execution (§ 765) and their registration may be effected at any time 
within four, and in exceptional cases up to eight months, there is some facility 
afforded to the fraudulently inclined to give fictitious priority to a favoured 
deed, and as the oo- operation of accomplices is not diffioulb to secure, it is often 
a matter of great difficulty to unravel a deed after it has been once fabricated. 
But such a deed as often as not will be found to afford sufficient internal 

(1) Twyne's case, 1 S. L. C. (10th Ed.), (3) Tarback v. Marhary. 2 Veni., 809; 
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evidence to injure its owd coodemnafifoD. Besides the marks of hurry whiob 
will be everywhere traceable, it should be usual to inquire when the stamp paper 
was purchased, who was the scribe and what publicity attended its execution, 
who are the witnesses and why and when were they called in to affix their 
attestation ; to whom was the deed made over after its execution, and what 
change did it immediately make in the status of the parties. A deed more 
cunningly cdncocted may requisition the services of an expert who should, with 
the aid of chemical and other tests, find it possible to tell the age of the writing, 
but this will probably be seldom found satisfactory. 

916. Transfer in Anticipation of Suit — A transfer made to baulk a 
threatened suit is again justly regarded with suspicion. If the transfer had 
been made after the institution and notice of the suit, the transfer would be bad 
as contravening the rule as to Its pendens enunciated in the last section. But 
a transfer made in anticipation of an attachment or execution is not necessarily 
fraudulent, any more than it is fraudulent for the transferee to make bargain 
with a transferor who is making away with his property. 

017. Transfer made to defeat Execution.— It may be taken to 
have been decided from the earliest times that a transfer, if it is a real transaction 
between the parties for vah^able consideration, is not void though its object may 
have been to defeat an expected execution, but that if the transaction 
be only a colourable one, not intended to confer upon the transferee any 
beneficial interest in the property but simply to substitute such transferee as a 
nominal owner in lieu of the real owner (the debtor) with the object of screen- 
ing the property from execution, the transferee i.s then a mere trustee, and the 
creditor is entitled to proceed against the property. (2) And so if a transaction 
is made for the bona fide purpose of discharging the debtor’s existing liabilities, 
and not with the intention *of delaying or defeating the other creditors, it 
cannot be impeached by the other creditors. This view proceeds upon the view 
that a mere intent to defeat a particular creditor does not constitute a fraud. (3) 
No doubt intent to defraud a creditor may give rise to suspicion, but “ suspi- 
cion though a ground for most minute and searching investigation is no ground 
for decision. 

918. This view is justified by the reason, that while on the one hand there 
is no particular reason why a creditor, who by superior activity has obtained 
satisfaction or security, should disgorge in favour of a less vigilant creditor, who 
may possibly have recourse to other assets or the general liability of the debtor, 
neither on the other hand, even supposing all assets to have been swallowed up 
in the transfer impugned, is there any reason why the unsatisfied creditor 
should obtain the exclusive benefit of recovering from the alienated property when 
there may be others equally entitled, Of cout'se, there is no indication of 


(1) Shankarappa y. Kamayya, 3 M.,H. C. 
R., 231 ; Tillackchand v. Jiiamal, 10 B.H.C. 
R., 206; Muhamjnadunissa v. Bachelor ^ I.L. 
B«, 29 Bom,, 428; Janki v. Ihakur Prasad^ 
1 C. P. L. R,, 63 Jugraj v. Kisaan, 3 C. P. L. 
R., 147 ; Ishan Chund^r v. BtshUt 1* L, R., 
24 Cal., 825 ; Wood v. Dixie, 7 Q. B., 892. 

(2) Shankarappa v. Kamayya, 3 M. H. 0. 
R., 231 (235) ; Tillackchand v. Jitamal, 10 
B. H. G. R., 206 (2J0) ; Wood v. Dixie, 7 Q. 
B., 892 ; Darmll v. Terry, 30 L.J. Kx., 356 ; 
Bale V. Metropolitan Saloon Omnibus Co. 26 


L. J., Ch., 777. 

(3) Per Lord Denman, G. J., in Wood v. 
Dixie, 7 Q B., 892 (896); Muhamviadunissa 
V. Bachelor, I. L. R., 29 Bom., 428 (434) ; 
Hakim Lai v. Mooshahar, 1. L. R., 34 Gal. 
999 (10L8). 

(4) Per Kindersley, V. 0., in Hale v. Met- 
ropolitan Saloon Omnibus Co., 28 L. J., Ob., 
777. 

(6) Bhagwant v. Kedari, T. L. R.. 25 Bom., 
202 (213, 214) ; Hakim Lai v. Mooshahar, T. 
L.R..34 Gal., 999 (1014). 
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fraud merely in a man preferring one creditor to another, (l) A man is at 
liberty to dispose of his effects to anyone ho likes, and if the fact that he had 
disposed them of to one creditor to the exclusion of others bad been a bsidge 
of fraud then a person in debt would lose all control over his property. 

919. An alienation efiected with the objeot of defeating an execution, 

but the consideration for which was natural love and affection, has been held 
to be equally valid. (2) But in view of the rule enacted in the second clause, the 
soundness of this view is open to grave doubt. Of course, there is nothing in 
sections 23 and 24 of the Indian Contract Act to support the opinion that a sale 
made with the view of defeating a probable execution is a sale necessarily effected 
with a fraudulent and unlawful object and therefore void within the meaning of 
those sections. And so it has been held that a sale made for a good and valid 
consideration to one creditor, even if effected to delay and defeat another, and in 
contemplation of the transferor’s insolvency, cannot on that account be set 
aside. A transfer of property by a debtor before attachment would not per se be 
invalid even though he may have transferred it to defraud his creditors. (6) But 
where a man in pecuniary difficulties gifts away his entire property to his wife and 
minor sons, such a gilt cannot be supported against the claims of one of his 
then existing creditors who is entitled to sell the property in execution. No 
debtor can give an unfair preference to one creditor by giving him a large 
proportion of his property, so as to reduce the aliquot share of the other creditors. 
If he does so, he acts fraudulently within the meaning of this section, and no 
title is given to that particular creditor as against the assignees who represent 
the creditors generally. Such a transfer can only be maintained if the 
transferee has passed a valid claim, or made a purchase in good faith. In all 
cases the creditor, comnlaining of undue preference has no specific lien on hie 
debtor’s property until it is attached in the due course of law. oourte 

will, in deciding cases of alleged fraud, be generally governed by the principle 
of equity and good conscience, 

920. Benami not fraudulent: — Benami purchases being common in 
this country and nob necessarily attributable to fraudulent motive are not to be 
regarded as per se or presumably fraudulent. Even in England whore the 
habit is not so inveterate as in India the same rule has been laid down. U2) But 
while it is true that all benamees are not necessarily fraudulent, it is equally true 
that all fraudulent transfers are necessarily benamee, and consequently, the 
connection between the two is often more than usual ; and while a benamee 
transfer by a person in affluent circumstances would pass without scrutiny- 
such a transfer executed by one on the verge of bankruptcy or when overwhelm, 
ed by debt or pecuniary distress would unfailingly be condemned as fraudulent. 

■ — — — 1 — ~~ 

(1) Alton V. Harrison, L. R.. 4 Ch , 622 : (7) Hormusji v. Cowasjit I.L.R., 13 Bom., 

Middleton v. Pollock, 2 Ch. D.. 104; Ex parte 297. 

Games, 12 Ob., D., 314 (319); Hanifa Bibiy, (8) Dadapa v. Vishnudas, I. L. R , 12 

Punnamma, 16 M. L. J. R., 11 ; Hakim Lai Bom^ 424 ; Rangil Bhai v. Vinayak Vishnu, 

V. Mooshabar, 11 0. W. N., 889 (900). I.L.R., II Bom., 666. 

(2) Nasir Eossainv,’! Mata Prasad, l.Jj.B,-, (9) Joakin v. The Secretary of State for 

2 All., 891 ; and see Indian Contract Aot, India, I.L.R., 3 All., 530: Rangil Bhai v. 

S. 22(1). Vinayak Vishnu, I.L.R., 11 Bom., 666. 

(3) Rajanv. Ardeshir, I Bom., 10, (10) Rajan Harji v. Ardeshir,!, L. R., 4 

(4) Suba Bibi v. Balgovind Das, I. L. R., Bom., 70. 

8 All., 178. (^1) Abdul Hpe v. Mir Mohammed Mozaffar 

(6) Qopal V. Bank of Madras, I. L. R., 16 Hossein, I.L.R., 10 Cal., 616, P.O. 

Mad., 397. (12) Lady George's Case cited in Orisfip v. 

(6) Ju/graj v. Kisan Singh, 3 C. P. L. R., Pratt, Cro. Car., 550 ; Sugd. V. & P., (14th 

147. Ed.), 706. 
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821. In the ease of persons standing to each other in fiduciary relation- 
ship, e. q., solicitor and client, the party benefited must show that the transfer 
was just and proper under the circumstances of the case. In rebutting such 
a presumption it is not enough that the person had independent advice, unless 
he acted upon it. 1^) Where a party intends to rely upon a document as not 
within the scope of the section, because it merely creates a preference in favour 
of certain creditors over the rest, he must show strictly that the document is 
such and nothing more, 

922. Effect of Fraud Inter Partes : — The effect of fraud inter partes 
Where fraud considered (a) when the parties uphold the transfer 

inchoate. which is successfully impeached by the third party affected 

thereby, and (W when the transferor himself resiles from it 
and sets up its invalidity either as (c) plaintiff or id) as defendant and (e) before 
or (/) after the purpose of the fraud has been accomplished. In the first case 
it has been held that a fraudulent decree so declared at the instance of a third 
person does not cease to he operative inter partes^ it being still a subsisting 
decree as between the original parties, and as such it is capable of execution.(3) 
In this case A sued B and G for partition and obtained a decree by consent 
upon the award of certain arbitrators. C then sued for and obtained cancella- 
tion of the decree on the ground that both the award and the decree were 
fraudulent and void. A then sued out its execution against B who objected 
to it on the ground that since the decree bad been declared to be 
fraudulent and void as against G it was void altogether, but the Court held that 
the fact that the decree was annulled against G did not render it inoperative 
against B who still remained bound by it.<^) But in this case 0 B had sued for 
a similar relief, then the question would have arisen whether B was a particeps 
crimtnis, and if, so, whether the purpose of the fraud had been accomplished. 
At one time the courts were by no means unanimous upon the rights of the 
parties to a fraudulent transfer, it being sometimes held that the transferor was 
estopped by his own deed (^) or that he could not take advantage of his own 
fraud(6) while in other cases the courts have applied the maxim in pari 
delicto potior est conditio defendentis, A fraudulent transfer may be complete 
or incomplete, and it may be effected either with or without the privity of the 
transferee. Again, its invalidity may be sought to be established either by 
the transferor himself, or by the transferee, or by a stranger to the fraud. Or 
again, it may be relied upon as a ground of attack or defence according as the 
party suing is the plaintiff' or the defendant. In all such cases the courts 
do not afford the same relief, and m some cases, they even refuse to give 
any relief at all. Indeed, in this respect the practice of the courts is by no 
means logical or uniform. Where, for instance, the transferor transfers his 
property in favour of another with a view to screen it from his creditors and 
where the ostensible owner refuses to re-deliver it, can the fraudulent con- 
veyancer he allowed to prove that his transfer was a sham transaction entered 
into to defraud the creditors ? It Has been held by the High Court of Qpmbay 

(1) Powell V. Powell [1900] , 1 Ch., 249. 120 ; Brihono v. Ram Dolab, (1949), B S.D.A, 

(2) Narayan v. Vtraraghavan^ 1. L. R., 23 279 ; Raj Narain v. Jugmunath, [1951), B. 

Mad., 184. S A. Koonjee Singh v. Jankee Singh^ 

(3» Pasupati v. NandoLal I.L.R. 30 Cal., (1862), B S.D.A. 838 ; Bhowanny v. Parem, 

1 IS; follomnfi Bhimaji V. Rakmabal 2 Sel. R. 149 ; Monteflori v. Montefiori, 1 

10 Bom , 338 ; Natesa v. I.L.R. W.B.L. 363. 

^5 Mad. 426 ; (6) Hurry Sunkur v. Kali Coomar, (1864), 

(4) Pasupathi v. Nando Lai I.L.R. 30 W.R. 265 ; Alok Soondry v. Horo Lai 6 W. 

€al., 718 (720). R. 287; Keshub Ghand v. Vyasmonee, 7 W.R. 

(5) Roushan v. Collector, (1846), B.8.D.A. 118 ; KaseeNathv, DoyalKristo^ 13 W.R. 87» 
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that such a plea is good anti can be proved, (i) But overwhelming authorities 
are in favour of the rule that a man cannot set up an illegal or fraudulent 
aob of his own in order to avoid bis own deed : Alleqans suam turpitu^ 

dinem non est audiendus. ^3) a transfer will only be set aside in order 

that effect might be given to a compromise arranged between the transferor 
and his oredibora, 1^) i.e., where it would be in the interest and for the protec- 
tion of innocent third parties, 

923. There can be no doubt that if a voluntary deed has been kept in 
the hands of the grantor, and has never been acted upon, nor the grantee 
informed of its existence, a court of equity will treat it as an imperfect 
instrument, and, if the grantee aurrentitiously gets possession of it, a court 
of equity will relieve against it 1®). Again, where a defendant is allowed to 
show the turpitude of both himself and the plaintiff in order to protect himself 
against an action by the plaintiff to give effect to a contract or deed entered 
into for an illegal or immoral purpose an exception is allowed, but not for the 
sake of the wrong-doer, but on the grounds of public policy, since the court ought 
not to assist a plaintiff to recover property or enforce a contract, in respect of 
which he has no true title or right^*^) . The rule of public policy cannot bo applied 
without allowing the defendant to benefit by it. But the benefit is allowed 
him by accident as it were, and not in order to secure him any right to which 
he is entitled. (3) Even this exception is not allowed if a decree has been obtained 
by fraud and collusion of both the parties. In such a case it is binding on 
both. “ But where the party seeking relief is the sole guilty party, or where 
he has participated equally and deliberately in the fraud, or where the agree- 
ment which he seeks to set aside is founded in illegality, immorality or base and 
unconscionable conduct on his own part, in such case courts of equity will leave 
him to the consequences of his own iniquity and will decline to assist him to 
escape from the toils which he has studiously nrepared to entangle others. (1®) 
Especially will this bo the case if the purpose of the fraud has been effected by 
defeat of a third person’s rights asserted in court or effected in any other 
material way. (^^1 Where two persons concoct a fraud against a third party they 
cannot plead fraud against him, but are not barred from pleading it against each 

(1) Dabaji v. Krishna, I L.R., 18 Bom., the pica of fraud is set up for the defonoe not 
372. against an inno.^ent person but against a 

(2l May on Fraudulent Convey ancas, 432 ; party to the fraud, the defendant holds the 
Taylor v. Bowers, 1 Q B.D., 291 (300) ; Rear- stronger ground. The courts will not assist 

ley V. Thomson, 24 Q.B.D. 742 ; Yarmat the plaintiff in such a case on grounds of 

V. Chundra, I.L.R.. 20 Mad.. 326 (329; ; Go- public policy). Chenvirapva v. Puttappa, 1. 
bardhan Singh v. lUtuRoy, I. L. R., 23 Cal. L R , 11 Bom , 708 ; but see Par am Singh v. 

962 (966) ; Qobinda Kuar v. Lala Kishen Lalji Mai, I. L. R., 1 AIL, 403. 

Prosady II L. R. 28 Cal., 370; Uonapa v. (8) Holman v. Johnson, Gowper, 343; 
Narsapa, I. L R. 23 Bom., 406 (409) ; Bal- Luckmidas v. Mulji , T. L. B., 5 Bomr., 296; 
bhadaar v. SheodilaU I.Ij.R., 24 AIL, 614, Venkatranianna v. Vtramma, I. L. R., 10 

(3) ** He is not to be heard who alleges his Mad., 17. 

own turpitude.’* (9) Ahmedhhoy v. Vulleebhoy, I. L, R., 6 

(4) Symesv. BiigheSylj.B,., 5Kq,,415, Bom.,7t)3; Prudhan v. Phillips, 2 Amb., 

(6) Yarihati v. Chundra, I.L.R., 20 Mad., Rep.. 768: Chenvirappav. Pattappa,lJj>Bt,, 

326 (329). 11 Bom. ,738; Varadarajuluv, Shrinivasulu^ 

(6) Cecil V. Butcher, 2 J. & W.. 666. I.L.R., 20 Mad., 333. 

(7) Rangammal v. Venkatachari, T. L. R., 110) Story’s ICq. Jur., 8. 2GS’,Honapa v, 

20 Mad., 323 (325); Yarmati v. Chundra, I. Narsapa, I.L.B-. 23 Bom., at p. 409. 

L. R., 20 Mad., 326 ; Raghavalu v. Adinara- (11) Ahmedhhoy v. Vullehhoy, I. L. R., 6 
yana, I. L. R., 32 Mad. 322 (324) Sham hall Bom.. 703 ; Venkatramana v. Viramma^ I, 
V. Amarendra rNoth, I. L. R«, 23 OaL, 460 ; DvR., 10 Mad., 17; Ch$nvirappa v. Puttappa^ 
(474) ; Ragho v. Purshotam, 4 N. L. B., 26 ; I. L. R., 11 Bom., 708 ; Rangammal v. Ven* 
Baji Rae v. Harpal, C. P. L. R., 166 ; Jana- katachari^ I. D. R., 18 Mad.. 378. 
raham v. Paikanlal, 7 0. F. L. B., 60 (Where 
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other; In pari delicto potior est conditio possidentts. ^3) But this is said to 
be only permissible if the fraud has not accomplished its purpose as where a 
conveyance executed for an illegal purpose has not been used for the purpose 
for which it was executed. And so the Calcutta High Court has, on considera- 
tion of the balance of authorities on the subject, held that it is always open to 
a party to show that a document merely executed, but not carried into effect, is 
a benami and colourable document, and to recover possession of property against 
the party claiming under such document. (3) And this view has since 
been indorsed by the Privy Council in a case in which A had 
executed an equitable mortgage of his land in favour of B to defeat 
which be subsequently executed a benami deed of sale in favour of C, B 
then sued on his mortgage and obtained a decree both as against A and 0. 
The latter paid up the decretal amount. A then sued 0, for the possession of 
his property alleging that the sale deed was a benami transaction, and it was 
held that as the purpose of the fraud which A contemplated had been defeated, 
and as .d's suit was not in furtherance of the illegal transaction, but was 
intended to put every one in the same position as they were in before that 
transaction was determined upon, his suit was maintainable. (5) Where the owner 
sold his property to another for an illegal purpose, and such purpose was not 
carried into effect, neither he nor his heirs can afterwards eject the purchaser 
without proving that the purpose never got beyond the mere stage of intention. (6) 
So where the transferor against whom several money-decrees were outstanding 
executed a deed of relinquishment of bis properties in favour of another with 
the object of protecting them from the claim of the decree holders, and on the 
decrees being sot aside on appeal he sued the transferee for possession alleging 
the real nature of the transaction, the court held t»hat inasmuch as the object 
of the transfer, which was ,to defraud the transferor’s creditors, had not been 
accomplished,* he was not debarred from establishing the truth and recover 
possession of the properties. 

924. The view there taken may be summed up in the words that 
where the fraud has been inchoate and the net attempted to be thrown over 
the transaction is qot complete, there is still a locus penitentice and the 
fraudulent transferor may then be allowed to undo the mischief which he 
had attempted to perpetrate, but where the fraud has been accomplished, as 
where a creditor has been actually defrauded or where the true owner of a 
property has successfully used another’s name to shield his property from his 
creditors, and has defrauded a creditor by passing as a real transferee whereas he 
intends to be merely a nominal one, in short, where the object of the colourable 
conveyance has been effected, then the transferor cannot be permitted to show 
up the real nature of the transaction, for otherwise the transferor might be 

(1) Jiwan Singh v. Joroy (1905), P- R., hunt Nath v. Goboollah, 24 W. R., 391 ; Mu- 

No. 25. kun MulUck v. Ramjan^ 9 0. L. R., 64. 

(2) ** In equal fault the condition of the (i) Pctheperumal Chetty v , Muniandy^ I. L. 

posBOSBor is the more favourable” Ptatamone R., 35 Gal., 551 P. C. 

V. Staple, Coop, 251. (5) Petheperumal Chetty v. Muntindy^ 1. L. 

(3) Shamlal Mitra v. Amarendro Nath R., 86 Cal., 651, P. C.; following Tayior v. 

Bose, I. L.R., 23 Cal., 460 ; Jadu Nath v. Rux) Bowers, 1 Q.B>D., 291 ; Symes v- Hughes, L. 

Lai, I. Li. R., 33 Gai., 967 ; Story's Eq. Jur. R., 9 Eq., 476; In re Great Berlin Steam Boat 

8. 657 ; Kaleenath Kur v. Doyal Krista Deb, Co,, 26 Gh. D., 616 ; Kearley v. Thompson, 24 
13 W. R., 87 ; Rangammal v. Venkatachari, Q. B. D. 742. 

I. L. B., 18 Mad., 378 ; Chenvirappa v. Putta (6) Ragho v. Pwrekotam, 4 N.L.B., 26. 
pa, I. Ij. B., 11 Bom., 708 ; P/too2 V. Qoor (7) Jadu Nath v. Rup LaU I* L. B., 38 

Surun Das, 18 W. B., 485 ; Sreenath Roy v. Cal., 967. (989); Pethaperumal Muniandi I. 

Bindu, 20 W. B., 112 ; Debia Chowdhrain v. L. B. 35 Cal,, 561 (5C^) P« 0. 

Bimola Soonduree Debia, 21 W. R., 422 ; By- 
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•^noouragdd bo praobiso decdpbioQ upon his credibors with itnpuniby and' make bhe 
courb his bool for his own selfish ends.l^) Accordingly, ib has been laid down 
that where a colourable transfer is made for the purpose of enabling the trans- 
feror bo defraud his credibors, and, where bhe intended fraud has been wholly or 
partially carried into effect, the court will nob lend its aid. bo enable bhe trans- 
feror who has thus defrauded his credibors to gat his property back from the 
transferee. (2) But this is ragirdad as au exception Co ttia above rule. Thus in 
an earlier casef^^ ic was observed: * Although, no doubt, it is improper that 
transactions of this kind should be entered into for the purpose of defeating 
creditors, yet bhe real nature of bhe transaction is what is to be discovered, bhe 
real right of the parties. If bhe courts were to hold that parsons were concluded 
under such circumstances, they would be assisting in a fraud, for they would be 
giving an estate to a parson when ib was never intended that he should have 
it. ” As to this, however, ib may be replied that if the courts were to inquire 
into and assist such fraud, besides encouraging the man in his turpitude, the 
courts would be lending a security to transactions which but for ib would not 
be so readily entered into. Wnera both parties are in pari delicto it is difiioulb 
to understand why the court should assist one party any more than the other. 
All the courts are agreed that in such a case if a collusive decree is suffered, it 
•cannot be re-opened. If so, surely the passing of a ddcree cannot sanctify a 
transaction otherwise base and immoral. 

926. As regards a conveyance executed with the privity of the transferee 
bhe authorities are clear that the parties thereto cannot be heard to allege their 
own fraudulent purnose, and in such a case the court will refuse relief to whichever 
party comes before it in bhe guise of plaintiff, and it will even take the objec- 
tion as to the illegality of the transaction suo motu even though the defendant 
does nob. (^) The posioion of a particeps criminiH is thus secure so long as ho is 
defendant, the reason being not because he is mose favoured, bub because bhe 
courb will nob assist the plaintiff' to recover back money or property paid or 
delivered in pursuance of an illegal or immoral contract, Of course, this is 
only so where the fraud has been completed : if it is inchoate the court will, as 
observed before, assist the plaintiff in putting the pirties in the same situation 
as they wore in before the illegal transaction was determined upon and before 
the parties took any stops to accomplish ib (7) : so thit bhe transferor, may, 
as plaintiff sue for a declaration of the invalidity of the transfer, or for its 
cancellation and recover possession, or he may on that ground resist a suit for 
specific performance by the intended transferee. I®). If the transferor’s heirs 
happen to be the plaintiffs, and plead unaccomplished fraud on the part of those 
through whom they derive their title, they must establish it, otherwise the court 
will enforce the maxim in pari delicto potior est conditio defendentis (9h 

(1) 8. 84; Indi<»a Trusts G. (Atot II of 18821, Roherfs, 2 B & Aid., 369; Williams v. Willi- 

Oobinda Knar v. Lala Kishen Prasad, I. L. o.ms, 20 Cb.D.. 659 ; Palamalal v. 8.1. Export 

R., 28 Cal., 370 (380) ; Ooberdhan v. Ritu Co,, 20 M.L.J. 211 ; 5 I.O. 33. 

Roy, I.L.B., 23 Cal., 962 ; Kali Charan v. (5) Hamilton v. Ball, 2 Ir.Eq.,191 (194). 

llasik JhOl, ib., p 962 note ; Banka Behary v. (0) Taylor v. Chester, L.R.. 4 Q.B., 312. 

Bajkumar, I. L R., 27 Cal., 231 ; Jadunath (7) Taylor v. Bowers, 1 Q.B.D., 300: Re 

y, Buplal, I.L.R , 33 Gal . 967 ; Afunisami Great Berlin Steamboat. 26 Ch. D.. 616' 

V. Subharaya, I.L.R., 31 Mad., 97. Siddh- Burrows v. Rhodes, [1899], 1 Q.B., 816. 

Hnaappa v. Hirasa ; I. L. R., 31 Bom. 405 (8) Munisami v. Subbarayar, I.L.R. , 31 

(411). Mad., 97 (99). 

(2) Oobinda Kuar v. Lala Kishen Prosad, (9) Raghoy. Purshotam, 4 N.L.R. 26 (27). 

1. L. R.. 28 Cal., 370 (880)- The party oq,whom the onusot proof liee must 

(3) Sir Richard Couch, in Debia Chowdh- establish at least a prima fade case— 

rain v. Bimala, 21 W. R., 422. Kumar y. Gour KiH/cre, 7 O.LJ. 686 

(4) Cecil V. Butcher, 21* & W., 572; Doe v. 

G. TP— 73 
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926. |Fbe rule thafc the court will not assist accomplices in fraud, is not witb<y 

Transferor exceptions. Where, for instance, the two accomplicea 

more innocent. delicto, as where one party has been made to 

act under circumstances of oppression, misrepresentation^ 
undue influence, inequality of age or condition, the court may assist him in spite 
of his complicity. Again, the court will assist the plaintiff where its benefit 
will roach a third party, or where its intervention is called for on the ground of 
morality or public policy. (^) On this principle, an assignment by a fraudulent 
bankrupt was set aside, In transactions where the transferee is innocent, 
the court is equally reluctant to assist the plaintiff. So where the plaintiff made 
a voluntary deed without the knowledge of the grantee and kept it with himself 
the court still refused to relieve him against it. The underlying principle 
applicable to such cases is thus stated : “Where the owner of prop^jrty transfers 
it to another for an illegal purpose and such purpose is not carried into execution, 
or the transferor is not as guilty as the transferee, of the effect of permitting the 
transferee to retain the property might be to defeat the provisions of any law 
the transferee must hold the property for the benefit of transferor, 

927. Out of the three circumstances here mentioned, W the first two have 

been already discussed before. A case under the last may 
fer defeats 0^^ where the fraud though accomplished, the transfer 

law. would be set aside because if the law stays its band it might 

overreach itself. Such would be the case where a. refusal to 
annul the transfer would deprive the other creditors of their security, or enable 
the transferee to hold the property in deOance of, say, the Insolvency Law. 


928. Parties to Suit. — Under this section, it has been held that a suit 
for the declaration of the invalidity of a transfer made in fraud of the creditors 
must be instituted by ail the, creditors conjointly. (^) It cannot bo instituted 
by a single creditor, though it may be instituted by him on behalf of all the 
consentient creditors. This rule is said to be directed against multifarious* 
ness, though it may also servo another purpose. A single creditor cannot 
complain that he alone was defrauded, if the transfer had otherwise benefited 
the general body of creditors, and in such a case oven if the transfer had been 
intended to defraud him, he has no remedy. (8) An objection on the ground 
of non-joinder must, however, it is held, be taken betimes, otherwise the defect 
will be condoned in appeal. The view that all creditors must join in suing 
the defrauding debtor, however, appears to take no note of the fact that the 
creditor intending to sue may not know about the existence of other creditors, 
and there may be cases in which the delay involved in communicating with 
him may be fatal to bis case. Indeed, it has been hold in Bombay that it 
is competent to a creditor to sue alone the defrauding party without implead- 
ing all the creditors who may have been defrauded by the transaction. The 
creditor may sue on behalf of all the creditors generally, (ti) and oven then he is 


(1) 8U John V. 8U John, 11 Ves., 535. ' 

(2) Adams v. Sworder, 2 De, J. & S., 44, 

(3) Cecil V. Butcher, 2 J. & W., 578 ; 
Brackenburv v. Brackenbury, 2 J. & W., 392 
Boberts v. Williams, 4 H.A., 130. 

(4) S 84 Indian Trusts Act (Act II of 1882). 

(5) I.. 

(6) Hhakim Lai v. Mooahahan^ 11 G.W.N.. 
6S9; following Burjorji v. Dhunbai, 

16 Bom., 1 (20) ; lahvurv, Devar, liL.B., 27 


Bom., 146 ; Reese River 8ilver Mining Co., 
V. Atwell L.R., 7 Bq., 347. 

(7) Hakim Lai v. Mooshabar, 11 C.W.N. 
889 (894). 

(8) Wood V. Dixie, (1845), 7 D.B., 892, 

(9) Hakim Lai v. Mooshahar, 11 O.W.N., 
889 (194). 

(10) Ebrahimbhai v. Eulhai, I.L.B., 26 
Bom., 657. 

(11) lahvar v. Devar, I.L.B,, 27 Bom., 146r 
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under no obligation to join them, though they will all have the benefit of the 
decree if any obtained against the deed. (§ 875). All such persons as have parti- 
cipated in the fraud would, of course, be necessary parties, and rival creditors 
may have to be arrayed on opposite sides if they have obtained a fraudulent 
transfer of the debtor’s property. Apart from fraud, however, one attaching 
creditor cannot sue his rival attaching creditor for a declaration that his decree 
was bad in law. 

929. Fraudulent Preference. — The rule enunciated in the section 
deals only with the law on the subject of fraudulent conveyance, but it does not 
exhaust the subject of conveyances into which fraud enters. Closely akin to the 
subject of fraudulent conveyances before discussed is that of “ Fraudulent 
preference ” in which a transfer by a debtor in favour of a creditor, with a view 
of giving such creditor a preference over the other creditors is deemed 
fraudulent as against the trustee in bankruptcy, if the debtor is adjudged a 
bankrupt within three months from the transfer. The same rule has been 
adopted in India except in the Presidency towns where a transfer so 
made within two months before filing of the insolvency petition is declared 
to be fraudulent and void as against the assignees of the insolvent. (^) In 
order to create a fraudulent preference, the transfer must be the spontaneous 
act of the debtor, and it must appear that the transfer was made wich the 
view of preferring the creditor, and it must have been his dominant motive. 
The determination of the question whether a transaction amounts to a 
fraudulent preference depends upon the language of the section of the 
statutes relating to Bankruptcy or Insolvency. (^) And even then the 
courts look to the motive and not at the result. There is no fraudulent 
preference if money is paid under pressure as distinguished from a mere request 
on the part of the creditor, And it appears to have been even conceded that a 
payment made in response to a bona fide demand would take the .case out of the 
rule. (91 Nor is there a fraudulent preference if the payment has been made 
in the course of ordinary business, or in discharge of a promise to pay on a 
given day (1^1 or in fulfilment of an undertaking to that effect. (^^1 But a mere 
request for payment, though often repeated and refused but ultimately complied 
with, will not alone prevent a preference on the eve of bankruptcy from being 
fraudulent. (12) On the other hand, if payment is pressed for. the fact that the 
circumstances of the debtor were desperate and were so known to the creditor, 
would not be a fraudulent preference if the payment had been made on real 
pressure. (1-9) but it is different if the matter originated with the debtor, and 
payment was voluntary, f^^l So if the creditor received payment with knowledge 
of the preference and a fortiori, (16) if he was privy to the fraud, (16) he is not 
protected. 


(1) Lachmi v. Har Danni, 25 All*, 

347. 

(2) S. 48, Bankruptcy Act, 1883, 

(3) S. 37, Provincial Insolvency Act (III of 
1907). 

(4) S. 24, Insolvent Debtors Act (11 & 12 
Viot., C, 21). 

(5) Ex parte Griffith^ 23 Gh., D,, 69. 

(6) Re Stenotyper, [1901], 1 Ch., 260. 

(7) Tomkins v. Saffery, 2 App. Cas. 226. 

(8) Strachan v. Barton, 2 L. R., 11 Exoh., 
660 ; Johnson v. Ftsemeyer, 3 D. & J. 24 ; 
Ex parte Tempest, L, R. 6 Oh., 74 ; Ths 
Official Assignee v. Brij Kishore, 3 A. L. J. 


R., 604. 

(9) Bills V, Smith, 6 B. & S,, 321. 

(10) Ex parte Blackburn, L. R. 12 Eq., 
368; Ex parte Kevan, L. R., 9 Gh. 758. 

(11) Ex parte Hodgkin L. R., 20 Eq., 755 ! 
Bills V. Smith, 6 B. & S., 321. 

(12) Per Jessel- M. R., in Ex parte Griffith, 
23 Oh.. D., 69. 

(13) Ex parte Hall, 19 Gh. D., 580. 

(14) Re Wright, 3 Ch. D , 70. 

(16) Tomkiim v. Saffery, 3 App. Cas., 235. 
116) Ex parte Reader, L. R., 20 Eq., 765 ; 
Golden v. QUlam, 5L L. J. Oh,, 164 ; Mardan 
Singh v. Karvftuj, 13 0. P. L. B., 180 (187). 
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930. The onus of proving both insolvenoy and fraudulent preference is on 
the trustee in bankruotcy.U^ An unconditional surrender by the debtor of all his 
property for the benefit of his creditors, is neither void under the section nor under 
the Bankruptcy Acts. But such creditors’ trust-deeds are upheld only if they 
do not create preferences or vest the debtor’s property in one of his creditors 
for the mere purpose of protecting himself against the claims of his other 
creditors. Fraud by the drawer of a bill of exchange selling it at great under- 
value, both ho and the acceptor having intended to become bankrupts, (4) fraud 
by the debtor in composition -deeds whereby he secretly secures undue advantage 
to some creditors over the rest (6), are other instances of fraud upon creditors. 
A debt incurred by fraud, or a grant made to a person defeasible on his bank- 
ruptcy, and fraudulent devises, afford other instances of a similar character and 
which are all subject to the same rules. 

931. There is a difference between the fraudulent transfers here 
Fraud on Bank contemplated and those treated of in the Bankruptcy Act, the 

ruptcy. provisions of which are far more artificial and stringent, 

rendering as they do certain actsas^jcr .sc fraudulent, which, 
however, may not be fraudulent in common law or under the statutes of 
Elizabeth. (6) Thus for example, the assignment of the whole or nearly the 
whole of his property by a trader is an act of bankruptcy, and as such fraudu- 
lent, although it is not so at common law. The ground upon which a deed 
assigning all of a trader’s property is regarded as an act of bankruptcy is, that 
it takes away from him all further power of carrying on his trade and subjects 
all his property to distribution without the safeguards and assurances, which 
the bankrupt laws provide, and this ground applies with equal force whatever 
may be the trader’s motive for executing the deed. And the courts have 
even gone so far as to hold that an assignment not executed in any way to defeat 
or delay creditors, but on ' the other hand, made for the express purpose of 
benefiting the creditors, was no less an act of bankruptcy. And so it has 
been laid down that the absence of pressure though relevant to the question of 
fraudulent preference, is not a necessary element of an act of bankruptcy, 
consisting in an assignment of the whole of a trader’s goods, 

932. It is to be noted that in a fraudulent conveyance under the bank- 
ruptcy laws, the mere act is necessarily an act of bankruptcy, and the law 
assumes the intent to defeat or delay the creditors as a necessary consequence 
of the act. (ll) Similarly, in India it has been ruled following the English cases 
that the assignment by a debtor of all his property for the beneht of all bis 
creditors is in itself an act of insolvency. (12) And so it has been determined 
that a transfer of property by a party in insolvent circumstances is absolutely 
void although there be no evidence of any fraudulent preference. So where a 
person conveys all his property to trustees in favour of his creditors, his act is 
an act of insolvenoy and all his property vests at once in the oflScial assignee, it 

(1) Ex parte Green^ 5 Manson, 48. ' (R) Simpson v. Sikes, 6 M. & P., 312. 

(2) Godfrey y, Poole, 13 App. Gas., 497. (9) per Turner, L. J. , in Ex parte Alsop, 

(3) Smith V. Hurst. 10 Ha., 45. ID. S. & J., 289, 

(4) Jones y, Gordon, 2 App. Gas. 632 ; Re (10) Karsandas v. Magan Lai, I. L. R., 26 

Aylmer 70 L. T. 244. Bom., 476. 

(6) Danglishy, Tennant, L.'R., 2 Q.B., 49; (11) Per Mellish, L.J., in In re Wood, L. 

McDermotty, Boyd [1894], 3 Gh., 365. R., 7 Ch., 306; Steward v. Moody, 1 Cr. M, & 

<6) Karsandas v. Magan Lai, I. L. R., 26 R., 777 (780). 

Bom., 476. (12) Karsandasv, Magan Lai, I. L. R., 26 

(7) P^r Lord Eldon in Dutton v. Morrison, Bom., 476 ; cf. now S. 4 (a) Provincial Insol- 

17 Yes., 198. venoy Act (111 of 1007). 
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being unnecessary to prove that the assignment was void as being fraudulent. 

So an assignment by a trader in insolvent circumstances of bis property follow- 
ed by a petition for insolvency was held to be void under section 6 (6) of this 
Act, as made with the object of defeating the provisionscof the Insolvency Act^^) 

933. Proviso. — The proviso excepts from the operation of the rule trans- 
fers made in good faith and for consideration. Similarly, it is enacted in the 
first Slizabetban Statute that this Act, or anything therein contained, shall 
not extend to any estate or interest in lands, tenements, hereditaments, leases, 
rents, commons, profits, goods or chattels, had, made, conveyed, or assured, or 
hereafter to be had, made, or assured, which estate or interest is or shall be 
upon good consideration and bond fide lawfully conveyed or assured to any per- 
son or persons, or bodies politic or corporate, not having, at the time of such 
conveyance or assurance to them made, any manner of notice or knowledge of 
such covin, fraud, or collusion as is aforesaid.” 

934. The effect of the proviso is that whatever may have been the intent 
of the transferor, or the effect of the transfer, it cannot be avoided if the trans- 
feree is a bona fide transferee for valuable consideration. In other words, in order 
that a transfer may be set aside not only must fraud be shown, but it must be 
shown that the transferee was privy to it, (^) the only exception being the case 
of a volunteer, who, howsoever innocent he may have been, is displaced in 
favour of other transferees for value, if the transferor alone had intended to 
defraud or delay them, or if not so intending, his transfer has had that 
effect upon them. Of course, when a transfer is manifestly, or shown to 
be fraudulent, it will be for the transferee to show that he is a transferee in 
good faith and for value. These are both questions of fact, the deter- 
mination of which must necessarily depend upon the circumstances of 
each case. But it may be generally premised l^ere that a transferee cannot 
be imputed knowledge of the fraud to which his solicitor .was privy, 
nor can his rights be defeated by merely showing that some of the circum- 
stances attending his transfer were suspicious. And so as regards con- 
sideration, while a nominal consideration is virtually no consideration 
still it will suffice if there was some consideration though it may not be suffici- 
ent or adequate, provided that the transaction was otherwise above board. 
And though a mere inadequacy of consideration is not in general a matter of 
account, still where the inadequacy is so great as to be in itself indicative of 
fraud, the court will go into it, and if there are other indications of frauds as 
for example, if the parties are relatives, the court will then weigh in very nice 
scales the amount of consideration, and if it finds it grossly insufficient, or so 
insufficient as would not have induced the transferor to part with his property 
to any other transferee, it may presume the transfer to be colourable and 


(1) Kar&andas v. MaganlaU 1. L. R., 26 
Bom., 476 ; following In re Villars^ L. R., 9 
Gh., 442 ; doubting In ru Ratnagtr, 10 B. H. 
C. R., 327. The provisions of S. 24 of the 
Insolvent Aot (11 & 12 Viot., C. 21) are almost 
exactly the same as of the Jamaica Insolvent 
Act (11 Viot., 0. 28, 8. 68), explained by P. 
C, in Nunea v. Carter^ L.R., 1 P.O., 342, but 
they differ from those of the Queensland (N. 
8. W.) Insolvent Aot (6 Viot., C. 17, S. 8). 
which were construed in Rank oi Australa- 
aia V. Harris, 16 Moo. P.C..97. 

(‘2) Jajfer Meher AH v. The Budge Budge 
Jute Mills Co., l.L.R. 33 Cal. ,702 O.A. 


I.L.R. 34 Cal. 289. 

(3) 13 Kliz., G. 5. S. 5 (Revised Edition) 
commonly printed as S. 6. 

(4) Copis V. MiddletoUi 2 Mad., 426 
French v. French, 6 De M. & G.,101 ; Golden 
V. Oillam, 20 Ch. D., 394 ; O. A. 51 L. J. 
Gb., 503. 

(5) Re Tetley. 3 Manson, 321. 

(6) Rail V. Metropolitan Saloon Omnibus 
Co., 4 Drew, 496. 

(7) Rosher^. Williams. L.R,. 20 Eq., 210. 

(8) rouinscnd V. Tofc^r, L.R., 1 Ch., 446; 
Bayspcole v. Collins, L.B., 6 Ch., 228. 
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frauduleDt.(^) In such case the first thing to be established is good faith. If 
that is wanting the transfer is void though it may be supported by ample 
consideration.!^) And so far is good faith necessary in the transferee, that the 
transfer would be void if he was wanting in it, though the transferor was 
not. '3) 

936. • A person taking under ante-nuptial settlements or post-nuptial 
settlements made in consideration of ante-nuptial articles or of an additional 
portion !5) or of the husband giving up interest in his wife’s estate. or the 
wife giving up her equity to a settlement (V is protected by the proviso. A 
person who, between the voluntary settlement and the purchase, has acquired 
as a purchaser under the voluntary settlement any legal or even equitable right, 
is a purchaser. 18) A settlement made by a widow upon her re- marriage on the 
children of her former marriage was at one time regarded as made for valuable 
consideration, but this view is now no longer tenable. The settlement of a 
woman’s property on her illegitimate children has been similarly held not to be 
voluntary. And it has been held that where the limitations which were not 
within the marriage consideration were covered by those that were, so that 
those which were within the marriage consideration could not take effect in the 
form and manner provided by the instrument without also giving effect to the 
others, the former limitation could not be defeated, 

936. Competition between Two Innocent Transferees : — It is 

settled that representatives of parties guilty of fraud are in the same position 
as if they themselves were parties thereto. (12) gut ^ purchaser without notice 
of fraud from one who had obtained a conveyance by fraud takes the property 
purged of its defect, the principle being that subsequent i?07ia fide transactions 
imported a consideration which related back, and made the voluntary instrument 
which was impeached good ah initio, But in an Allahabad case it was said 
that this clause will not protect a hona purchaser for value from one who 
had absolutely no right to convey ; so that it A fraudulently convey his property 
to Bswho should sell it for value to 0, who should take it as a hona fide trans- 
feree for value without notice, C would have no equity against a subsequent 
transferee frcm A, on the ground that C's vendor had nothing to convey to C, 
and that C could have ascertained that fact if he had inquired. But it is 
submitted that a distinction exists and must be recognized between conveyance 
by a person having nothing to convey and one conveying it for a fraudulent 


(1) Twyne's case, 3 Rep., 836; Doe v. James, 
16 East, 213 ; Stronq v. Strong, 18 Beav. 
408; Thompson v. Webster,! Jur. (or. S.) 
632 ; Golden Gillain, 20 Ch. D., 396; O- 
A., 61 L.J. Ch.. 603. 

(2) Per Lord Mansfield in Cadogan v. Ken- 
nett, Oowp., 434. 

(3) Cornish v. Clark, L. R., 14 Eq. 184; 

Golden 'v 20 Gh. D., 389. , 

(4) Knk V. Clark, Br. Oha., 275. 

(5) Dundas v. Dutens, 2 Cox, 235 > 

(6) H^wison v Negus, 16 Beav., 594; Tees- 
dale V. Braithwaite, 5 Ch. D., 630 ; Shurmer 
V. Sedgwick, 24 Ch. D., 597. 

(7) Re Eorne, 54 L. T., 801 ; Re Foster, 6 
Ch. D.. 87. 

(8) Prodgera v- Langham, i Sid., 133 ; 
George v. Milbanke, 9 Vea., 198 ; Parr v. 
Eliaaon, 1 East., 95. 

(9) Attorney-General v. Jocobs-Smith 


[1896], W.N.,85. 

(10; Clarke v. Wright, 5H. <& N., 410, i5., 
849 ; Gale v. Gale, 6 Ch. D., 144 ; but dis- 
sented Irocn in De Mestre v. West, [1891], A. 
C. 264, 

(11) De Mestre v. West, [1891], A. C., 264. 

(12) Bangammal v. Venkatachari, I.L.R., 
18 Mad., 378, O. A., I.L.R. 20 Mad., 323 ; 
Varamati v. Chundra, ib , 326 ; Natha v. 
Dhunbaiji, I.L.R. , 23 Bom., 1. 

(13) George v. Milbanke, 9 Ves., 190 ; fol- 
lowing Prodgers v. Langham, Sid., 133 ; Doe 
V. Martyn, I B. & P. (N. B.), 832 In re 
Barker^ s Estate, 44 L.J. (Ch.) 487 ; Hafillax 
Joint Stock Co. v. QledjjLill, [1891], 1 Ch. 13 
(39) Gopal V. Bank of Madras, l.I-.R., 16 
Mad.. 397. 

(14) Basti Begum v. Banwari Prasad, 
I.L.R., 30 All., 297 (308). 
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purpose. In the latter ease the fraud merely affects property in the bands of 
the transferee, because he ism pari delicto, but a transfer maieby him to 
pother who takes it innocently for consideration, would have a good title. 

u * 0Q»8Q depends not upon what 0 took, buo upon 

which of the two innocent transferees must sufifer, and wheie both are equally 
innocent, why not qui prior est tempore potior esi jure 7 Fraud does not make a 
transaction void, but only voidable at the instance of the person defrauded.^) 
And this proviso would seem to place beyond controversy the rights of a bona- 
fide transferee. 

937.^ XiUnitatioii. Relief on the ground of fraud may be obtained by 
a suit instituted at any time, within three years from “when the fraud becomes 
known to the party wronged.” (2) Where, however, the other partv “ has by 
means of fraud been kept from the knowledge of such right or on the title on 
which it is founded, or where any document necessary to establish such right 
has been fraudulently concealed from him, the time for instituting a suit or mak- 
ing an application against the person guilty of the fraud or accessory thereto, or 
against any person claiming through him otherwise than in good faith and 
for a valuable consideration, shall be computed from the time when the fraud 
first became known to the person injuriously affected thereby, or, in the case 
of the concealed document, when he first had the means of producing it or 
compelling its production.*' (*^1 Article 95 of the Limitation Act has, however, 
no application whore the plaintifi does not ask for relief on the ground of 
fraud, as where he institutes a suit for a declaration merely. W That article 
is to bo construed to enlarge and not restrict the period of limitation for 
suits directed against fraud. Hence where the suit falls under some other 
article it would not apply. As observed by Jackson, J. : It certainly 

could not have been intended that, whereas, in an ordinary case, the plaintiff 
would be allowed twelve years to bring a suit for possessiop, the period of 
limitation should be cut down to three years, because, in addition to wrongful 
possession on the part of the defendant, there had been a gross and carefully 
concocted fraud.” 1^) The article has really reference only to oases where a 
party has been fraudulently induced to enter into some transaction, execute 
some deed, or do some other act, and desires to be relieved from the 
consequence of those acts. 

938. A party may forfeit the relief to which he might be otherwise entitled 
on account of his laches or acquiescence, as where for a period of ten years he 
stands by and takes no steps to assert his rights. But apart from laches or 
acquiescence, the party defrauded may be out ofotime if he were the plaintiff 
suing to impeach the transaction on the ground of fraud, but as defendant he 
would not be thereby precluded from resisting claim made against him on that 
ground. 

939. Fraudulent Transfer of Moveable Property -.—While the 
section is confined only to immoveable property^ the Plnglish statutes which extend 
alike to moveable property restrict their application to only such property as is 


{\) Rangnathv, Qovind,lSj,Bt,, 28 Bom. 
639. 

(2) Art. 95 Indian Limitation Act (XV of 
1877) ; Aot IX of ldb8. 

(8) B< 18, Indian Limitation Act (XV of 
1877) ; Aot IX of 1908. 

(4) Qour Mohunv, Di/Mmaih, I>L. R., 26 
•Oal., 49 (51, 52). 


(6) Chunder Nath v. Tirthanund.l, L. R., 
3 Gal., 504 (507). 

(6) Chunder Nath v. Tirthanund^ 1. L. R. 
3 Oal., 507. 

<7) Null w Easton, [1899], I'Ch., 873. 

(8) Rangnath v. Oovind, I. L. R. 28 Born* 
639 (642). 
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liable to be seized in execution for the payment of debts. (^) In India there iS' 
no statutory provision restraining the fraudulent transfer of moveable property, 
which will ba«re to be judged in accordance with the general principles of justice, 
equity and good conscience. But in so far as the section is declaratory of 
a natural equity its provisions may be usefully kept in view even in cases relat- 
ing to a transfer of moveable property. Thus an alienation by a person even of 
his moveable property is void against creditors when he was in a state of 
insolvenoYi or when the alienation has left him without the means of paying 
his present debts, So where a decree-holder executed an assignment of his 
decree in favour of his creditor for consideration stated to be Es. 15,000 out of 
which only Es. 8,000 was really due to the assignee, the balance being really 
intended to be reserved for the benefit of the assignor, and which had the effect 
of defeating the executions of the assignor's other creditors of which the assignee 
had notice, it was held that the assignment being made with intent to defraud 
the assignor’s creditors to which the assignee was privy, it was wholly void as 
against the claims of the other attaching creditors, and that the assignee could 
not even contend for its validity to the extent of the consideration actually 
advanced. (4) 


(1) Ouy V. Pearkes, 18 Yes., 197 ; Ex parte 
Howher, L. R., 7 Oh., 214. 

(2) Chidambarafn v. Sami Avyar^ I. 

30 Mad., 6 (9) ; affirmed O. A. Chidamharcm 
T. Srinivasa^ I.L.R. 37 Mad. 227 P.O. 

(3) C(yrUtt v. Radcliffe, 14 M. P. C., 136. 


followed in Chidambaram v. Sami Aiyar; I. 
L. R., 30 Mad. 6(9). 

(4) Chidambaram Sami Aiyar,l. L. R.. 
30 Mad. 6(10-11) ; affirmed O. A. Chidambarm 
V. Srinivasa^ l.L.E. 37 Mad. 227 P. 0. 
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Sale defined.” 


Sale ” is a transfer of ownership in exchange for a 
price paid or promised or part-paid and part 
promised. 


Such transfer, in the case of tangible immoveable property, 

Sale how made value of One hundred rupees and upwards 

or in the case of a reversion or other intangible 
thing, can be made only by a registered instrument. 


In the case of tangible immoveable property of a value less 
than one hundred rupees, such transfer may be made either by a 
registered instrument or by delivery of the property. 

Delivery of tangible immoveable property takes place when 
the seller places the buyer, or such person as he directs, in posses- 
sion of the property. 

A contract for the sale of immoveable property Is a contract 
- . . , , that a sale of such property shall take place on 

terms settled between the parties. 

It does not, of itself, create any interest in or charge on 
such property. 

* 

940. Analogous Law. — This section defines “sale” of immoveable 
property, and is a paraphrase of s, 77 of the Indian Contract Act (^) which 
defines “sale” of moveable property in the following words: — "Sale is the 
exchange of property for a price. It involves the transfer of ownership of the 
thing sold, from the seller to the buyer.” The second paragraph of this section 
also corresponds with s, 7B of the Indian Contract Act which lays down 
how the sale of moveable property may be effected. Sale or exchange ” has 
been defined by Blaokstone as a "transmutation of property from oue man to 
another in consideration of some price or recompense in value. (^1 It is clear 
that Blaokstone made no distinction between a "sale” and an "exchange” which 
are, however, clearly distinguishable, and have been so treated in the Act. W 
Another writer defines it to be "a transfer of the absolute or general property in 
a thing for a price in money,” W and in which respect, it differs from an 
"exchange” in whiqih " price in money” does not enter. Indeed, sale may be 


t 

<1) Act IX of 1872. (4) Benjamin on Sales (2nd Ed.) 1 ; see- 

<2) 2 Black Comm., 446 also 2 Kent’s Comm, (llth Ed.), 615. 

(3) Ch. VI (Ss. 118 121). 

G. TP— 74 
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defined to be a species of exchange in which the consideration is paid or payable 
in money. It implies an actual transfer as distinguished from a mere contract or 
treaty preceding a sale, although in popular parlance, the term is indiscriminately 
used to denote both. This chapter may be generally compared with the 
provisions of Chapter VII of the Indian Contract Act relating to the ** sale of 
goods.” 

941 . The provision as to registration is also made by s. 17 (6) of 
the Indian Begistration Act, W which enacts in favour of compulsory regis- 
tration in respect of all non- testamentary instruments which purport or 
operate to create, declare, assign, limit, or extinguish whether in present or 
in future, any right, title, or interest, whether vested or contingent, of the 
value of one hundred rupees and upwards, to or in immoveable property. W 
Now while the Registration Act makes no distinction as regards tangible or 
intangible property in its relation to registration, the section, it will be noted, 
enacts that a sale of an intangible property irrespective of its value must be 
registered. The nrovisions of this section as to registration have been extended 
to the cantonments. 

942 . The penultimate paragraph defines a “ contract for sale,” and the 
last sentence marks a departure from the English law in that it declares that 
such a contract does not per se create any real rights over property, as in 
England whore the purchaser? is regarded as the equitable owner of the 
property from the date of the Contract, so that if the vendor keeps possession 
until completion and payment of the purchase-money, he is in the position 
of a trustee for the purchaser, and bound, as such, to take reasonable care to 
preserve the property, and on a proper cause arising, the purchaser can 
maintain an action for breach of trust against the vendor.^^1 This notable 
deviation has more far-reaching consequences than would at first sight appear. 
The subject will be found fully discussed in the sequel. 998) 

943 . The effect of the section is to abrogate the rule of Hindu law which 

. recognized transfer by parol, (•'^) and required that the 

and'^^^Mahomedan vendor should at the time of the sale be in possession of 
Laws. property sold.^^) Sale of property by a vendor out of 

possession was regarded as nothing more than sale of a 
right of entry which, however, v^as allowed.<7) Under Hindu law, delivery 
of possession was not, however, invariably essential to complete the title of 
a purchaser for value, but it was the customary mode of completing the 
transfer of immoveable property, whether by gift, sale or mortgage. (9) In this 
respect the rule of Mahomedan law agreed with the Hindu law.(^®) But 

(1) Act III of 1877. Gal., 697 ; ^asudeva v. Narasamma, I. L. 

(2) 8. 17 (6), Indian Registration Act (III R , 5 Mad-. 6; Ramasami v. Marimuttu, 

of 1877) • I L.B., 6 Mad., 404; Bhukan v. Bhaiji^ 1 

(S) Sugd. V. & P. fl4th Ed.), 186. B. H. C. R. 19; Naguhai v, Motigir^ 1 B. 

(4) Clarke V Ramuz, [1891] , 2 Q.B.,^456. H.C.R. 5; Oirdhar v, Daji, 7 B.H.G.B., 

(5) Mohesh Ghmider v. Issur Chunder^ 1 (A.G.), 41 ; contra in Kachu v. Kachoba, 10 

I.J. (N.S.). 266. B.H.G.R. 491, abandoned and the rule in 

(6) Qirdhar v. Daji, 7 B. H. 0. R. (A. G.), the text restored in Lakshman v. Davrat, 

4. I. L. R. 6 Bom., 163 ; Sobhagchand v. 

(7) Bai Suraj v. Dalpatram, I.L.R., 6 Bhaichand, ib.^ 193 ; Bai Suraj v. Dalpat- 

Bom., 380; Vasudev v. Taiia, I. L. R.t 6 ram ib., 380. 

Bom., 387 ; Ugatchand v. Madapa, I. L. R., (9) Lakshman v. Davrat ^ I.L R., 6 Bom., 

9 Bom., 324 ; Kalidas v. Kankaya, 1. L. R-, 168 ; Sobhagchand v. Bhaichand, tb., 193. 

11 Gal., 121, P G. (10) Lakshman v. Davrat^ I.L.R,, 6 Bom. 

(8) Gungahurry v. Raghubram, 14 B. L. 168. 

R., 307 ; Naram v. Dataram^ I. L. R., 8 



«. 64.] HINDU LAW^OP SALE. 587 

in oases determined by the British courts prior to the passing of the present 
enactment, it was held that a deed of sale is complete oti the date when 
it is signed and attested by the Kazee, and consideration is paid for it, and 
that delay in the delivery of the deed did not invalidate it. (i) In subordi- 
nating possession to registration, and limiting it to transfers of the value below 
Rs. 100, the section has assigned it a place of little importance in the law 
relating to transfers. On the other hand, possession does not at all count for 
anything in the transfer of and above the value of Rs. 100, though now, as before, 
change of possession still remains the usual mode of symbolizing a transfer. 
Prior to the passing of the Act, however, the execution of a deed of sale by a 
Hindu did not suffice to pass the estate, irrespective of the actual delivery ot 
possession, W and by which test, such transfers will have to be still judged since 
tbe section is neither retrospective nor does it enunciate any rule of universal 
equity so as to commend itself apart from its legislative sanction. (^) 

944. Principle. — This section opens with the definition of “sale,” which 
being general, applies to sales of all kinds including those by operation of law. 
To constitute a valid sale, five essential ingredients must bo present : there 
must be ia) parties competent to contract ; (6) mutual assent ; (c) a thing, the 
absolute or general property in which is transferred from the seller to the 
buyer ; {d) a price in money paid or promised ; (e) conformity to the requisite 
form. The subject of the capacity of the parties has already been dealt with in 
the preceding pages. Mutuality of assent is the^essential of all contracts and 
thus of the contract which precedes all voluntary sales. The third requisite 
postulates the existence of a thing which is sold, and the fourth essential 
of all sales is the price, which is the qiitd pro quo, for which the vendor agrees 
to part with his property. Lastly, there can be no sale in law unless it is made 
in conformity with the form prescribed by law, viz, by the second, third and 
fourth paragraphs, which enioin registration of the deed of sale, or transfer of 
possession as a legal necessity to complete it. Regarded from another stand- 
point, a sale implies (a) a contract, and ib) a transfer, the term being properly 
used only to denote the latter act, although it is loosely used also to signify the 
former. A contract of sale of immoveable property is here aptly distinguished 
from an actual sale, which is the accomplishment of the contract, which in itself 
creates no rights in rem, although, like all other contracts, it does create a right 
in personam, the infraction of which would, however, not only be relievable in 
damages, but ordinarily also enforced by specific performance, for it is a charao- 
teristio feature of such a contract that the breach of it cannot presumably be 
adequately relieved by compensation in money. It will he thus seen that a 


(1) Bhikun Singh v. Mt. Jumeela, (1864), 

W.R. 62. 

(2) Perhlad Sein \ . Budhoo, 12 M, I. A., 
275 (282). 

(3) Jairam v. Balkrishnadas, 3 N. L. R. 
72 (75) in which it was held that the assign- 
ment of the equity of redemption did not 
require registration in Berar to which the 
Act had not then been extended. It ha» been 
extended since : see § 22 ants* But though 
the Act was not extended to tbe area within 
the ordinary Civil jurisdiotion of the Re- 
corder of Rangoon till the let January 1893, 
still since under the Burmah Laws Aot, 1898 
(Aot XIII of 189S) except questions regarding 
BUooessioD, inberitaDce, marriage or caste or 


any religious usage or institution, all other, 
questions are ordered to be dealt with aooord- 
ing to the law applicable to High Court in 
Galouttain the exercise of its ordinary Civil 
jurisdiction, and since the present enactment 
was applied to Bengal from its very oom- 
mencemont (Ist July 1882) the provisions of 
this section as to registration became applica- 
ble to Rangoon as from that date, so that a 
verbal sale of land for over Rs. 100 was 
invalid as oontravoning the provisions of 
this seotion<^Mp. San 17. v. Afa. Hymin 
17 I. C. 954. 

(4) 8. 12, Exp. Specific Relief Aot (Aot I of 
1877). 
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oontracb for the sale of immoveable property possesses an inoident which distin- 
guishes it from all other oontraots, with which, it however shares this common 
feature, that it does not create any interest in or charge on such property. 
"What we are to understand by these terms will be the theme of a subsequent 
discussion. 

946. The principle of this section as to compulsory registration was much 
canvassed at the time of the passing of this Act, but while the Local Govern- 
ments were empowered to exempt any territories within their jurisdiction from 
the operation of the second and third paragraphs of section 54, and section 59’ 
and two other sections, 1^) it was considered advisable to act upon the opinion of 
SirEichard Garth, and to enact in favour of compulsory registration. Sir 
Eichard Garth’s views were these : — ‘'On the whole,” he wrote, “I would strong- 
ly advise the Government to consider the expediency of making that which 
now is undoubtedly the general rule of the law of the land. I am satisfied that 
it would be the means of preventing a vast amount of fraud and litigation, that 
it would bo a great blessing to the whole comm unity, and especially so to those 
who want security and protection most, namely, the poorer and more ignorant 
classes.” Earlier in the same note he had written; — “The fact is, that, so 
long as the law allows facilities to people to defeat hona fide purchasers, the 
dishonest and ignorant try to take advantage of them ; and it is, of course, a 
much easier thing and involves less risk to set up fraudulent transactions by 
word of mouth than bv a written instrument, more especially as in all trans- 
actions above Es. 100 in value, the written instrument is useless unless it is 
registered.” ^2) Instruments of the value under Es. 100 were exempted on 
account of their unimportance, and the amount of labour and expense which 
their compulsory registration would have entailed So the law Commissioners 
wrote : — “ In the absence of .a much larger number of registration offices than 
at present exist in India the requirement of registration in the case of every 
petty transaction relating to land would be an intolerable hardship.” (3) These 
considerations were however cast to the winds in the recent amendment of 
sections 59 and 107. <^1 

946. Meaning of Words. — In exchange for a price means money 
only, for if the thing given in exchange consists of anything else, there is no 
sale but an exchange dealt with in Chapter VI. All sales are exchanges, but a 
sale is the exchange for a price. Sale then may be said to be a species belong- 
ing to the genus “ exchange.” “ Tangible immoveable property ” means much 
the same thing as corporal hereditaments or property such as lands, houses, 
etc. “ Reversion or other intangible thing ” means incorporal rights which are 
not capable of present possession, such for instance, as the equity of redemp- 
tion of an usufructuary mortgage, “ Reversion or other intangible thing ” 
seems to include all such intangible immoveable property not comprised in the 
term “ tangible immoveable property,” such as easements, corodies, franchises, 
annuities, rents and profits, mortgages, liens, contingent interest a right to 
redeem a mortgage'^) and the like. An undivided share in immoveable property 


(1) See. 8 . 1, ante. 

(2) Proceedings of the Legislative Council, 
Gazette of India, Feb. 7, 1882 (see App.) 

(S) See App. yost. * 

(4) Act VI of 1904. 

(5) Ramasami v. Chinnan, I. L. B , 24 
Mad. 449 ; Jairam v. Balkriahnadaa, 3 N.L. 


R. 72(74). 

(6) Subramaniam v. Perumal, I.L.R. 18 
Mad.. 464 (456) ; Pearelal v. Lala, 11 1.0. 673 
(674). 

(7) Rahmat AH v. Muhammad, 11 A.L.J. 
407 ; Mutsaddi v. Muhammad, 10 A.L.J. 167 
(168). 
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is. however, regarded as tangible " properby.(U "Reversion ** must refer to the 
reversionary interest as of an heir to a Hindu widow. Ordinarily, reversion 
signifies that portion left of an estate after a grant of a partioular portion of it, 
short of the whole estate, made by the owner to another person. ** When a 
person has interest in land, and grants a portion of that interest^ or in other 
words, a less estate than he has in himself^ the possession of those lands shall, 
on determination of the granted interest or estate, return^ or revert to the grantor. 
This interest is what is called the grantor’s reversion.” (‘-*) 

Registered instrument ” means an instrument registered in accordance 
with the provisions of the Indian Registration Act. (3) 

It does not itself^ etc.,** means that the contract alone unaccompanied by 
something else does not create any interest, etc. 

947. "What is a Sale. — This chapter deals with the sale of immoveable 
property by act of the parties, i.e., by contract, as distinguished from a compul- 
sory sale, as for instance, in execution of a decree or for non-payment of rent 
or revenue, in which case, although the elements constituting a valid sale as 
here defined are always present, still both the nature of the interest conveyed as 
well as the form of conveyance materially differ. It is not within the province 
of the present Act to deal with a sale of this description, and this fact would 
have to be particularly borne in mind whilst regarding the next section which 
bears no analogy to the covenants implied in a compulsory sale, the nature of 
which would then be only incidentally described* for the purpose of comparison. 

A sale is here defined to be a transfer of ownership for a price. What consti- 
tutes a transfer within the meaning of law has been already generally described 
elsewhere. But the subject calls for more particular treatment here. The 
term is here used as denoting an executed contract as distinguished from an 
executory contract or contract to sell or a contraco'/or sale whigh precedes what 
is often designated a contract of sale or an accomplished transfer and which is 
accompanied by the creation of the rights hitherto onjoyed by the vendor in 
the purchaser and which constitute his ownership. 

948. ** Tangible” and ** Intangible ” Property. — For the purpose 
of this transfer, this section prescribes a certain form in which alone can a 
valid sale be made. With this object in view it divides property into (a) tangi- 
ble and (6) intangible property. This division is for thp first time recognized 
by the Act, but in doing so it follows the division made in English law between 
(a) corporeal and (/?) incorporeal property, to which the former terms are 
respectively synonymous. 

By tangible property is no doubt here meant land, as a thing which is 
capable of present possession, while intangible property, comprises rights over 
things or land or something issuing therefrom or exercisable therein as distinct 
from its enjoyment, such as, for instance, a right to redeem a mortgage, (6) a 
contingent, as distinguished from a vested interest (6) reversion, (V rents, 
services, tithes, commons, and other profits zn aheno solo, pensions, offices. 


(1) Peare Lai v. Lala, 11 I.C. 673. See 
§ 947 post cited therein. 

(2) Watkin’s Conv. C. 16. 

(3) Act III of 1877. 

(4) Bs. 5 and 135 ante, 

(6) Rahmat Ali v. Muhammad, 11 A.L.J . 
407 ; Mutsaddi v, Muhammad* 10 167 


(168). 

(6) Subramaniam v. Perumal, I.L.B. 18 
Mad., 454 (455) ; Peare Lai v. Lala, 11 I.C.. 
673 (674) ; see 8. 19 comm. 

(7) Damddar v. Oirdhari, I.L.R., 27 AIK, 
664. 
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franchises, liberties, villeins and dignities, but not a debt which has already 
become due to the vendor by a third nerson. Hence, an assignment of the 
village profits already due by a lambardar to a co-sharer being an assignment 
of a debt does not require to be registered. (2) Since the section speaks of the 
transfer of an intangible thing, it necessarily assumes that it is property and 
possesses the incident of transferability. The section does not enact any 
substantive rule of law affecting property, but merely prescribes a form of 
transfer of property which is otherwise transferable. For instance, the right 
of a son or daughter or other heir of a person to inherit that person’s property 
on his death may well be regarded as an> intangible thing ” but it does not 
on that account become legally transferable under this section, though it is 
otherwise untransferable as a spes successionis,^^) So a Hindu widow’s right 
to maintenance, as such, may be an intangible thing, but so long as it is not 
charged on land, it remains a personal right incapable of transfer, so that its 
release would not require to be registered. ‘W Such is also an “easement,” 
which, were it transferable (» 215) would be subject to this section, but since 
the grant of an easement is not its transfer, its creation need not be similarly 
evidenced. Again, an “intangible thing” is a loose expression used in thiscoutext 
to connote only intangible immoveable property excluding other intangible 
things such as a chose in action the assignment of which forms the subject of 
another chapter. (7) So where the profits of a village collected by the Lambardar 
for a past year were assigned to the plaintiff and who sued therefor, whereupon 
the defendant objected to the assignment as requiring registration under this 
section, the court held the intangible thing sold to be a debt the sale of which 
was not provided here, f®) But this raises a question not free from difficulty: 
when a mortgage debt is an intangible thing, it is also an intangible immoveable * 
property, for since the section must be held confined to immoveable property 
it will not apply unless it is so, though the contrary has been laid down by all 
the High Courts. (§ 64.) Now it is evident since the amendment of the defini- 
tion of “ actionable claim in 1900, that whatever may have been its character 
before, it is no longer to be regarded as an actionable claim, and as it secures 
interest in immoveable property, it cannot but be regarded as an intangible 
immoveable property the transfer of which is compulsorily registrable under, 
this section. (10) Other instances of intangible things which would fall under 
the provisions of this section have been already given. (§> 63 — 66). 

949. Besides the intangible immoveable property, properly so called, 
transfer of other interests in immoveable property which though not strictly 
speaking intangible, would have to bo effected by a registered instrument. 


(1) Hale’s Analysis^ p. 48, but Blaokstone 
enumerates ten principal kinds : advowsons, 
tithes, commons, v^ays, offices, dignities, 
franchises, corodies or pensions, annuities 
and rents — 1 Black Comm , 21. 

<2) Damodar v. Oirdhari, All., 27 

564. 

(3) § 6 (a) ante ; Abdul Boosein v. Qoolam 
Ho8Fein Abdul, l.L R-, 30 Bom., 304 ; Sliam- 
suddin v. Hoosein, 8 Bom , I.L.R., 262. 

(4) Kalpagathachi v. OanapathiJ.Ij.'R., 3 
Mad , 184 (91). 

(5) Bhagwan Sahai v. Narsingh Sahai, I. 
Ij.B. 31 Ail., 612 ; Krishna v. Rayappa 4 M. 
H.C.R. 98. 

(6) See the heading of this chapter. 

(7) Oh. VIII, Subramaniam v. Perumalt I. 


L. R., 18 Mad., 454 (455). The rest of this 
judgment cannot be now supported. The 
view that tbe fiale of a mortgage is merely the 
sale of a debt charged on immoveable property 
and therefore saleable as an actionable claim 
would have been right enough under the 
unamended definition of '^ictionable claim” 
and under the English Law, but since its 
express exolusiou by the Amending Act i of 
1900 it has certainly passed out of that 
category. See 92 — 94. 

(8) Dnmodhar v. Oirdhari, I.L.R., 27 All., 
564 (566). 

(9) By Act II of 1900; See 92—94. 

(10) Ramasami v. Chmnam, I. L. R. 24 
Mad., 449 (463) ; followed in Matsaddi Lai v. 
Mahomed Hanif, 10 A.L.J. 167. 
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because it is practically impossible to deliver possession of them — the only 
other alternative allowed hy the section. 

The term “ tangible immoveable property*' would comprise not only things, 
such as land, houses and the like, but also shares and interest thereon. An 
undivided share in immoveable property would, for instance, be such property 
the sale of which, if for below Hs. 100, need not be registered. W 

960 . But though a sale may be in conformity with the form here pres- 
cribed, it will not be necessarily effective and complete, unless it is complete- 
in its other essential particulars. These may be stated to be (i) that the pro- 
perty be saleable ; (ii) the vendor must have the title ; (iii) and be competent to 
sell ; (iv) the price must be 6xed, and paid or promised ; or part-paid or part- 
promised ; and (v) the property of which the ownership is transferred must be 
determinate and properly described ; of these the first three essentials have 
been already considered. [fc will be necessary to consider the other two 
presently. (§§ 957-959, 985). 

961 . Of course, a thing cannot ^be regarded as “ tangible" of which 
no present possession is possible. Consequently the equity of redemption in a 
possessory mortgage would be an intangible thing*' while the same right in the 
case of a non-possessory mortgage would be a “ tangible *’ thing, and similarly, 
while the right of the mortgagee in a non-possessory mortgage would be an 
“ intangible thing” his right in a possessory mortgage would be a “ tangible 
thing.” (3) As regards tangible property the section enacts that where its value 
exceeds Rs- 100, sale of such property can only be made by a registered instru- 
ment. But where its value is less than Rs. 100, then a sale may be made 
efitber (i) by a registered instrument, or (ii) by delivery of possession. But as 
regards intangible property it prescribes the uniform rule that, irrespective of 
its value, it can be sold only by a registered instrument. But though the 
requirements of the section as regards registration may be complied with, it does 
not thence follow that the mere registration of a conveyance is of itself suffi- 
cient to pass the property or to make the sale a completed one, for there 
might be circumstances that would show that it was not intended that the 
transfer should have any immediate operation, although the deed had been 
registered. (^) For unless the registration is followed up by some other overt 
act. evidencing the relinquishment of his rights by the vendor, there is not a 
complete sale. 

962 . Necessary Ingredients of Sale. — In order then to complete 
the transaction, there must besides be either delivery of the sale-deed to the 
vendee or receipt of consideration or some other overt act such as effectuation 
of the mutation of names evidencing the completion of transfer, to justify the 
court to hold that the vendor had finally divested himself of his rights in the 
property in favour of the purchaser. (5) Hence if it was intended by the parties 
that the title should pass only upon the fulfilment of a condition as upon the 
payment of the consideration-money, no title will pass unless the condition has 


(1) Peare Lalv, Lala^ 11 1. 0, 673. 

(2) For the property being saleable— s. 6 ; 
the vendor’s title and competanoy— s. 7. 

(3) Bamasami v. Chinnavi, I. L. R. 24 
Mad., 449 (463) ; contra Subramaniam v. 
Perumal, T.L.R. 18 Mad. 454, dissented from; 
Mut&addi Lai v. Muhamad Banif, 10 A.L.J. 
167. 


(4) Sheo Narain v. Darbari, 2 C.W.N., 
207 (208) ; Ramalinga v. Ayyadarait I.L. 
R., 28 Mad., 124. 

(6) Sheo Narain v. Darbari^ 2 O.W.N., 
207 ; followed ip Manladan v. Bughunandan 
I.L.R., 27 Gal., 7 ; Tindanmal v. Muham^ 
madt 5 Sindh L.R., 83. 
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been performed, or the payment made, On the other hand, where the whole 
of the purchase-money had been paid and possession delivered to the puchaser, 
and nothing remained to be done but the execution of a registered conveyance, 
it was held that from the date of the payment of consideration and the 
transfer of possession, the vendor was nothing more than a bare trustee, 
and that ,he had no interest in the property which his creditor 
could attach. (^) It was, however, conceded that the case would have 
been difi'erent if at the time of the attachment the purchase-money had 
not been paid.(^) As it is, it may be permissible to express a doubt as to 
the soundness of the decision for which the section affords no authority. It is 
conceivable that the purchaser would acquire a charge on the property for the 
amount of his purchase-money, but the acquisition of a charge is not tanta- 
mount to the acquisition of ownership, which the law has declared can only be 
made by a registered conveyance. Registration is vrimoL facAe x^xooi of inten- 
tion to transfer the title, and the party who alleges the existence of a collateral 
agreement must strictly prove it.(^) The mere non-payment of the purchase- 
money where it is not made a conditio sine qiici non does not afford evidence of 
such an intention as to render a registered deed inoperative. So where a 
deed of sale had been duly executed, registered and delivered and the purchaser 
had been paid a portion of the purchase-money, it was held that these facts 
amounted to a full transfer of ownership so as to entitle the purchaser to main- 
tain a suit for possession of the property sold, notwithstanding that he had not 
paid the balance of the purchase- money to the vendor or to a mortgagee of the 
property, as stipulated in the deod.<7) In the converse case, it was held, in a 
case decided before the Act, that where the sale-deed, though signed and 
registered, has not been delivered, and no part of the purchase-money was paid, 
the vendor could not be compelled to complete the transfer. ^^1 In another case, 
a bill of sale, though duly executed, was not delivered to the purchaser, but was 
deposited with a third party, to be held by him until the purchaser should 
perform certain acts, the performance of which was the consideration for the 
sale. The purchaser subsequently, by a trick, got possession of the sale-deed 
before he had performed all the acts in question, and then sued for possession, 
but the court threw out the claim, holding that the conditions on the fulfilment 
of which the sale was to become complete nob having been oerformed, the 
purchaser was not entitled to enforce the deed.(^‘^) As regards the necessity 
of registration, it was at one time held by the Calcutta High Court that the 
section was not exhaustive and imperative in requiring that the transfer of 
immoveable property of less than Rs. 100 should be made only by one of the 
modes there stated so as to confer a valid title, (^0) but the assumption made was 
unwarranted and the case had scon afterwards to be overruled. In ordinary 


(6) Shea Narain v. Darbari^ 2 0. W. N. 
•207 (209). 

(7) Managi Singh v. Sarat Lai, 4 O.L.J., 
334 ; Shib Lai v. Bhzgwandas, I. L. R., ]1 
All., 244 ; dissentiDg from Ihbat Begam v. 
Gobind, I. L. R., 3 All. 77. 

(8) Indurjeet v. Gujadhur, 5 W. R., 248. < 

(9) Raj[Chunder v. Raj Nath, (1864), W.R. 
222 . 

(10) Khatu Bibi v. Madhoram, t. L. R., 16 
Cal., 622. 

(11) Makhanlal v. Banl u Behari, I. L> R., 
19 Gal., 623, F.B. ; overruling Khatu Bibi v. 
Modhuram, I. L.R., 16 Oal., 622. 


(1) Manladan v. Rughnnandan, I,L.R., 
27 Oal., 7; Gostho Beharyv. Rahini Oowalim 
13 C.W.N. 692 ; Sanqu v. Cumarasami, I.L. 
R., 18 Mad., 61 ; Ramalinpa v. Ayyadorai, 
I.L.R., 28 Mad., 124 (1261. 

(2) Karalia v, Mansukhram, I. L. R., 24 
Bom., 400. 

(3) Hormasji'^, Keshav, I. L. R., 18 Bom., 
13; distinguished by Jenkins, G. J., in 
Karalia v. Mansukhram, I. L. B., 24 Bom., 
400 (402). 

(4) 8. 65 (6) (6). post. 

(6) C/. Papireddi v. Narasareddi, I.L.R., 
16 Mad., 464 ; 8heo Narain v. Darbeuri^ 2 0. 
W. N., 207. 
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casos the transfer of ownership may he sufficiently symbolized by the registra- 
tion of a 8ale-deed.U) 

963. Snlo below Ite. 100. — As regards the sale of property for less than 
Rs. 100, the rule enacted is that the sale should either be made by a registered 
instrameot, or that it must be attended by transfer of possession. If the vendor 
of property of less than Bs.lOO in value conveys it by an unregistered sale-deed and 
does not deliver possession, the vendee by the force of this section acquires 
absolutely no right therein, but of course such a document would be a muniment 
of his title which he can sue on, if necessary, for specific performance of the 
contract as evidenced thereby. “ Djlivary of possession” does not imply any 
formal making over of possession by the vendor. It is sufficient if the vendee 
takes it in such form, as possession in the property is susceptible of being 
transferred. <2) “I do not think it is necessary,” said Trevelyan, J., “that there 
should be any formal making over of possession. It can scarcely be supposed 
that the Legislature, while making provision for transactions which would 
mostly be between poor people, would insist upon very strict lormalities. Where 
the vendee obtains possession on the date of the sale and remains in possession 
thereafter, I think it is reasonable to presume that the possession so obtained 
was a lawful one, and had been given by or with the assent, express or implied, 
of the person previously in possession, namely, the vendor.”(3) Beverley, J., 
however, dissenting, observed in the same case that the question of the delivery 
of possession depended upon the intention of the parties. And this view was not 
only affirmed but carried further in a subsequent case in which the view taken 
appears to have been that the delivery of possession must not only be with the 
intention of transferring ownershfp but it must be made in such a manner as 
the nature of the property admits of. (4) But it has been held by the Madras 
High Court that the registration of a sale-deed constitutes a sufficient delivery.(5) 
Again, since sale is defined to be the transfer of “ bwnorship,” ,it follows that 
if the vendor is not the owner of the property he is incapable of selling it, but 
in such a case although the purchaser cannot enforce his sale immediately, he 
may, if he chooses to wait, be able to enforce it, if the vendor at any time 
afterwards acquires the property sold, 

964. Conditional Sale ; Covenant for Repurchase.— Transfer of 
ownership implies transmutation of all such rights as the vendor possessed in 
the property. If, therefore, the vendor has reserved some rights for himself or 
has stipulaced for rights inconsistent with the nature of the interest oonveyed. 
there is then no sale in law. It does not infrequently happen that the vendor 
stipulates with the purchaser that should he at any time pay him a price certain 
or ascertainable, the purchaser would then be bound to reconyey the property to 
him in pursuance of the covenant. Two questions may arise in this connection : 

is the covenant a covenant running with the land and enforceable against 
all subsequent vendees? and ih) what is the nature ' of such a covenant and 
within what limits would it be enforced ? The nature of deeds containing such 
covenants is often a matter of soma complexity: For such deeds of sale are^iot 

(1) Ponnayya v. Muttu Ooundan, I.L.R., 171) (181). 

17 Mad.i 146. (4) Sibeuirapadav. Secretary of State 

ty) Oano'i V. Kali ChurtL% I. Li. R., 22 Cal.< R,, .SI Gal., 207* 

179 ' Makhanlal v. Banku, I. L. R., 19 Cal., (5) Ponnayya v. MtLitu Ooundan, I. L.R., 
623 P. B (overruliDg Khatu Bibi v. Madho- 17 Ma h, 146; following Narain Chunder v. 
ram I L. R., 16 Oal.. 622). Dataram, I. L. R., 8 Cal., 597. 

(3) Oanga v. Kill Churn, I. L. R., 21 Cal., (6) S. 43. ante, 

O. TP — 75 
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often distingaishable from mortgage^deeds, and, indeed, the adoption of peculiar 
nomenclature to designate such transactions as mortgages conditional sale 
suggests their close affinity to sales from which the only differentiating element 
present in them is the existence of a condition for repurchase or redemption in 
favour of the ostensible vendor, but which in truth places the relationship of 
the parties upon an altogether different footing. The question is said to be 
one of intention and so it is, but it scarcely affords any solution of the question. 
For the question still remains, how is the intention to be determined. For this 
purpose, several tests have been applied and these may be taken as the indicia 
of intention, (i) In the first place, it is a salutary rule to keep in view that an 
instrument designated and executed as a sale would be so treated, unless the 
contrary is made manifest, For this purpose, oral evidence is wholly inadmis- 
sible, though documentary evidence of contemporaneous or subsequently 
executed deeds between the same parties would be admissible. This may 
lead to how whether {ii) the consideration is the debt advanced of the. price 
paid : {Hi) if the former, was there any stipulation for the payment of interest 
or increase on repurchase, and what proportion did it bear to the market price 
of the property, {tv) was possession parted out and out, or did the vendor retain 
some bold on the property, it;) was any provision made against its deterioration 
and improvements ; (^;^) was the covenant for repurchase mutual and reciprocal 
so that the vendee could resell as much as the vendor could repurchase at his 
option ; ivit) what proportion do the profits bear to what would be a 

reasonable and current rate of interest on the consideration ; (viit) how far is 
the language of the deed consistent with sale or mortgage. Is it more consistent 
with one than the other, {ix) Subsequent conduct of the parties, e.g., delay in 
reclaiming the property. 1^) (x) Was there an^ reason for masking the real nature 
of the transaction ? If it was a mortgage why was it not plainly so called ? If 
it was a sale, why were dubious expressions used in connection therewith? As 
to the last it is a matter of common knowledge that in transactions entered into 
by MahammaiJan creditors who have religious scruples against the taking of 
interest the charging of which is prohibited by the Koran a subterfuge is some- 
times resorted to by giving a mortgage the garb of a sale and stipulating for its 
resale upon terms which correspond to those of a mortgage. And even where 
an ouc and out sale is intended a covenant for repurchase is sometimes inserted 
as a solatium to the grieved vendor who continues to cherish the illusion 
that he has after all bid only an au revoir and not a good-bye to his ancestral 
lands. 


(1) Ayyavayyar v. Rahimansa, I.L.R., 11 
Mad., 170 (172). 

(2) 8. 92. ladian Evidence Act (Act I of 
1872); Sjmanay. Gadig^ya, I.L.R.. 35 Bom. 
231 ; So 18 inadmissible a prior writ- en agree- 
ment which is deemed to have been supersed- 
ed by tbe subsequent conveyance, Milebourn v. 
Lyons, (1914), W. N. 234. Strangers *to the 
deed are competent to shew by oral evidence 
that sale was a mortgage. Bageahri v. Pancho, 
I, L. R.. 25 All. 473 (474). 

(3) Wajid AH v. Shofamat Husain, I.L.R. 
33 All, 122; Rand'! Singh v. Wahiduddin\lJj. 
R.S3 All, 585 (698. 599); Qhulam Nabi Khan 
V. Niazunnisaa, 8 A. L. J. 110 ; 

(4) Goodman v. Grierson, 12 R. R. 82 ; 
Per Lord Manners ; ** The fair criterion by 


which the Court is to decide whether this 
deed is a mortgage or not 1 apprehend to be 
this; Are t.be remedies mutual and reciprocal? 
H^s the defendant all the remedies a mort- 
gagee IS entitled to ? Cited and followed in 
Jh'irtda Singh y. Wahiduddin, I.L R., 33 All. 
586 (691) ; Ohulam Nabi v. Niazunnissa, 8 
A. L. J , 119. 

(5) Ayynvayyar v. Rahimanaa, I.L.R. 14 
Mad. 170 (172) ; Qurunath v. Yamanawa, 1. 
L-R 85 Bom. 258 (260) : Per Lord Gran worth 
in Alderson v. White, 2 De. G. & J. 97 (105). 
“ 1 think that the Court after a lapse of 30 
years ought to require cogent evidence to 
induce it, to hold that an instrument is not 
what it purports to be.’* 
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966. Such a mere reservation of a power to re-purohase does not, of course, 

ODeratlon of ^ ^ mortgage, if there has been a bona fide 

laoh oovenanta. purohase of an interest out and out. The condition is a 
privilege conferred on the vendor and would be strictly 
enforced, Hence, if a power to re- purchase be given upon a condition, the right 
cannot bo enforced unless the condition has been complied wibh.iS) A stipulation 
that the money required for the re-payment should not be raised by borrowing or 
by selling or mortgaging or agreeing to. sell or mortgage the property sold, and 
that if the money were so raised, the vendor would forfeit his right to re-purchase, 
would thus be enforced. (4) Where a share in an estate was sold on condition 
that the purchaser should possess it himself as landlord, and that if desirous of 
parting with it, he should restore it to the original owner or his heirs at a fixed 
price, and the purchaser, having been restrained by his agreement from selling 
the property to a third person, on his retirement to England, gave other persons 
a farming lease of it for fifteen years, the lease was set aside on the ground that 
as the object of the original stipulation was to secure the constant possession 
of the share to some one with whom the original owner or his heirs, who 
still retained the residue of the estate, could keep up friendly relations, the grant 
of the farmer’s lease was a violation of the covenant ; and that the heirs of the 
original owner were entitled to have the share in suit conveyed to them at the 
stipulated price, Where the terms of an agreement are that the purchaser 
should redeem a mortgage thereon and obtain a formal conveyance from the 
vendor, the transfer is not complete until these terms are fulfilled, though the 
purchaser may have been let into possession. (6) 


966. Of course, such covenants must be discriminated from those in 
which transfer by sale or mortgage is altogether prohibited and which are then 
void as offending against the rules which have been before discussed, i?) 
Parol evidence is always admissible to shew that "in spite of the form, the 
transaction was really intended to be a mortgage. It is not necessary that 
if embodied in a separate agreement, it should be registered, and such a 
stipulation is not void as opposed to public policy, for it is a paramount 
public policy not to interfere lightly with the freedom of contract. <9) A 
condition for repurchase at an advanced price is similarly enforceable. Such 
transactions do not savour of a mortgage merely because the parties agree that 
the sale shall be cancelled under given circumstances mutually agreed to. But 
in all such oases there must have been a transfer of ownership which implies 
that the purchaser, as such, must have been put in possession of the property,110) 
and that the transfer should not have been made by way of security for a 
debt duo or taken by the transferor. Though a covenant for ropurohafee may 
assume a variety of forms still in its simplest form it is usually expressed in the 
formula : “ I sell you this land, for a certain price ; but should I want it back 
you will have to resell it for the same or a certain price. In such cases 
the transaction is unquestionably a sale with a covenant for repurchase. The 


(1^ Verner v. Winstanlefyt 2 8oh. & Sef., 
593; Servier v. Qreenwayy 19 Vea., il3 ; 
Qurusamy v- Swandnadha^ 2 M. H. 0. R., 
450 ; BMeo v. Dhukrum, Marah, 632. 

(2) Barren V. Sabine, iVern., 263 ; BnS’ 
worth V. Griffiths, 6 Bro. p. 0.. 184 ; Davia v. 
Thomas, 32 P. R.. 257 ; Qungadhar v. Sham- 
ley, U 0. P. L. R., 166 (168). 

(3) Davia v. Thomas, 1 Bus. & My., 506 ; 
Sugd, V. A P. (14th Ed,)f 199, 200. 

(4) Oangadhar v. Shamley, 14 C. R. Ij. R., 


6G. 

{5)Ramn'ith v. Wise, 25 W. R., 373. 

(6) Varda v. Lakhma, (1877), B. P, J., 184. 

(7) S. 6 Connm. ante ; Mahram v. Ajudhia, 
I. L R.. 8A11., 462. 

(8) Muttylal v. Anunio Chundsr, 5 M. I. 
A. 72. 

(9) 76., p. 168,. 

(10) Holmes v. Mxthews, 9 Moo. P. C., 413 
(431). 
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transferor executed a sale deed in favour of the transferee, and the latter 
executed a contemporaneous counterpart document ” agreeing to resell the 
same if a certain sum was paid him by a date fixed therein, failing which the sale 
should become absolute. The courts held the two deeds to constitute a sale 
with an agreement for repurchase, because there was no stipulation for payment 
of interest, nor any power reserved to the purchaser to sue for his purchase-money. 
The transferor had executed a previous mortgage which was superseded by the 
sale, and there was no explanation why a different form of mortgage waa 
required. There was a delay of fifteen years in reclaiming the land, and there 
was no evidence that the parties intended to enter into a transaction different 
from that which appeared on the face of the instruments. C^) In another case 
two similar documents were executed on the same date, the sale being expres- 
sed to be subject to the terms of the deed of agreement executed by the 
vendee ** and which were held to convert the sale into a mortgage (2) distin- 
guishing the case in which the agreement for repurchase being declared to bo 
given as of grace, the Privy Council held the sale to be a sale with an independent 
agreement for repurchase by the vendor. But it would seem that where 
two documents are contemporaneously executed apart from express words to 
that effect, one would be read as subject to the other and in a similar case 
decided by the same court, two similar deeds were held not to convert the sale 
into a mortgage, because the two deeds wore executed a week apart ; (4) and 
because in two subsequent settlements the vendor did not set up his claim as 
mortgagor, but suffered the purchaser to be recorded as a full owner. In 
another case of the same court the two contemporaneous deeds similarly worded 
were held to bear their literal meaning and constitute a sale with a covenant 
for repurchase, there being nothing in the deeds to suggest that the purchase 
money was advanced as a debt, nor did the parties possess mutual and correla- 
tive rights, while the sale-dped declared that the sale had become “ absolute and 
final ” which, it was held, must be given their due weight. Such deeds 
have been similarly construed in Bombay. (7) [Deeds which fall on the other 
side of the line will be found discussed under s. 58 p6s^.J 


967. Of all the tests before set out, the best; test for determining the true 
character of a transaction is to enquire whether the original purchaser bad power 
to recover the sum named as the price for such repurchase. If he had, the trans- 
action is a mortgage ; in any other case there is no mortgage. (9) An instance of a 
transfer of rights short of ownership is a lease in which the lessor 
while conveying away certain rights still continues to be the owner 
of the property, a right in recognition of which the lessee pays him 
rent in some shape or form.W But it has been held that a Mulgeni (perpetual) 
lease is a purchase pro tanto of the interest thereby assured. (1^) The 
question in such cases naturally turns upon thp intention of the parties as 
expressed in the deed, and the 07£us is upon him who sets up a case against its 


(l) Appovnyi/ar V. Raliiviansa, I. L.R., 14, 
Mad, 170 ; Bhagwan Sahatv. Bhagioavi Din, 

I. L. R., 12 All., 887, P.C 

(2) Wajid AH v Shafakat Husain, I L.R., 
33 All.. 128. 

(3) Bhagwan Sakai v. Bhagwan Din I. 
L. R., 12 All.. 687 P. C. 

(4) Thanda Singh v. Wahiduddin, l.L R., 
33 All., 585 (600. 602). 

(5) Ib., p. 604. 

(6) Ghulam Nabi v. Niazunnissa, 8 A. L. 

J. , 119 ; Rama Kant v. Kalijoy, 11 I. C. 124. 


(7) Bapujiv.8enavara]o, I.L.R., 2 Bom., 
231 ; VasuUev v. Bhatc, I. L. R., 21 Bom., 
528 ; Gurunath v. Yamanava, 1. L. H., 36 
Bom., 258. 

(b) Perry v. Meddowcrofl, 4 Beav., 203. 

(9^ Sohhanadri v. Venkata Narasimha, 
1. L. R„ 26 Mad,, 403 (408) ; following 
Sanniyasi v. Salur Zamindar, I. L. R., 7 
Mad. 268. 

(10) Narayan v. Shri Ramchandra, I. L. 
R., 27 Bom., 373 (377) ; iollowing Attorney- 
General Payne, 27 Beav. 168. 
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plain intention, who may, have further to rebut the presumption arising from 
the oonduot of the parties that the title as it stood was oonsistent with their 
real intention.(^) An agreement made subsequently to the sale by the purchaser 
to hand back the property to the vendor on the last day of Jeth of any year on 
having repaid the purohase-money does not convert the sale into a mortgage. (2) 
On the other hand, oases will often arise in which, though a deed may in terms 
purport to convey tjhe property itself, yet it is clear upon the face of the instru- 
ment that the intention 6f the parties was to convey the right of entry or the 
equity of redemption, and nothing more. In such cases the court should not lay 
stress on the mere terms of the instrument, but give effect to the intention of 
the parties. But there are manifest limitations on the operation of this rule. 
For evidence of intention is a wide term, and while it is admissible within the 
limits here defined, it cannot be given to shew that a deed was intended to have 
an effect wholly different from what it prima facie purports to be. For instance, 
where a deed is on its face, and purports to be a deed of sale, no extrinsic 
evidence will be admitted for the purpose of shewing that it was in reality 
intended to be only a deed of gift.(^) And though in such a case the vendor 
may show that the consideration stated to be paid in the deed was never in 
fact received, W still evidence that it was never intended to be paid would be 
inadmissible. 

968. Fixation of Price. — Upon the principle, that a fixed price was an 
essential ingredient in a contract of sale, the ancient Roman Lawyers doubted 
whether an agreement that did not not settle the price was at all binding. 
Justinian’s Institutes and the Code state that doubt, and resolve it by declaring 
that such an agreement should be valid and complete, when and if the party, to 
whom it was referred, should fix the price ; otherwise it should be totally 
inoperative ; quasi nullo Pretio Statute ; and such is declared to be the law of 
England. And so in this country since sale is the transfer of ownership in 
exchange for a price, it follows that the price must be settled before there can 
be a valid sale, and the date of the sale would then be the time when the 
amount of the price is fixed, But it is not necessary for the specific 
enforcement of a contract for sale that the price should have been ascertained 
if the agreement was to sell at a fair valuation, or if the ipode of ascertaining the 
price was subsidiary and non-essential.f^) But such a contract must be distin- 
guished from one in which the price is agreed to be according to the valuation of 
two persons, one chosen by each party, or of an umpire to be appointed by those 
two in case of disagreement, or whore it is agreed to be fixed by arbitrators who 
fail to fix it. (9) In all such cases price is deemed to be of the essence of a 
contract of sale, conditional on the determination of the price, failure to fix 
which puts an end to the contract. (^0) “ When the agreement is,” observed 

Grant, M. R., that the price of the estate shall be fixed by arbitrators, and they 
do not fix it, there is no contract, as the price is of the essence of the contract of 


(1) Holmes v. Mathews, 9 Moo , P. C. 413 
(433 

(2) Ram Din. v. Ram Lai, I.L.R., 17 All., 
451. 

(3) Faizuanissa v. Hanifunnissa, 

27 All., 612. 

(4) Sab Lai v. Indarjit, I.L.R., 22 All., 
371, P C. ; Balkrishen v Ljgge, l.L.R., 22 
All. 149, F.O. 

(5) Per Sir WilliAin Grant in Milnes v. 
Grey, 14 Ves., 400 (403). 

(6) Embay Tramways Co. v. Bombay 
Municipal Corporation, 4 Bom, I* L. R., 384 


(460). 

(7) Oaskarthv. Lord Lowther, 12 Ves., 
107 \ *Evieryw. Wase, 8 Vea., 505; Milnes v, 
Orey, 9 R R., 307 ; Oourlay v- The Duke of 
Somerset, 13 R.R . 234; Dinham v. Brad- 
ford, L R. 5 Ch., 519; Budhia v. Hari Bam, 
14 O.P.L R., 117 (120). 

i8) Milnes v. Grey, 14 Ves., 400. 

(9) Oourlay v. The Duke of Somerset, 19 
Ves., 429. 

(10) Oourlay v. The Duke of Somerset, 1 
Ves., 429 (431). 
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the sale, and the court cannot make a confiracfc where there is none ; but» where 
the contract has determined that the agreement is binding and concluded and 
such as ought to be executed, it does not require foreign aid to carry the details 
into execution." (0 But where the fixation of price is left to two indifferent 
persons to be chosen by either party, the question of price is not regarded as of 
the essence of the contract, since “ if the valuation cannot be made modo et 
forma, the court will substitute itself for the arbitrators." W So again, where 
the covenant was to refer a matter to an arbitrator in case of difference, the 
clause was disregarded as non-essential, since " the court is not at liberty to 
suppose there will be a difference, for there may not be any difference at all."(9) 
So again where the conditions of sale provided that whatever complete 
assessment may be fixed by the punches or the Survey Department in respect of 
the land is to be paid, but the same shall have to be paid from Bs. 2-8 to Bs. 5 
per acre ;" the sale was held to be valid, though if the assessment be fixed beyond 
the rate prescribed by the parties, the Civil court would have jurisdiction to get 
rid of the excess. (^) There is a great difference between the appointment of an 
arbitrator and of a valuer or referee ; the first is appointed to decide differences 
which have arisen, the second to prevent differences arising, Once the price 
is settled, it is immaterial if it is paid to the vendor, or to any one on his behalf 
at his request. (6) On the other hand, if the vendee has refused to pay him the 
price, it is by itself no reason for setting aside the sale, since a sale once 
complete cannot be rescinded for failure of consideration, unless that right be 
expressly reserved, in which case the suit will be not in consequence of any general 
right vested in the vendor, but on the express covenant made. In any other 
case all that the vendor can claim is damages for the breach of promise to pay 
the price. And it is so even in case of the sale of moveable property where the 
vendor has only a lien upon the chattel sold so long as it does not go out of 
his possession. This principle has been extended also to the assignment of 
choses in action, (8) 

969. Adequacy or inadequacy of price is not an essential element in 
completing sale. Nor is it necessary that the vendee should 
amount of the purchase-money, for if only 
immaterial. ^ paid, the transfer is complete and the vendee 

can sue for possession, Under this section all that is 
necessary is that the price should have been paid, or promised, or part-paid, or 
part promised. (^0) Hence if possession is made over to the vendee, tbe mere fact 
that the latter has not paid the purchase-money does not entitle him to treat 
the sale as inchoate, but his only remedy is to sue for recovery of the 
purchase- money, unless pre-payment of the price was a conditio sine qua 

non of a valid sale, in which case, as observed before the court will enforce it.(^2) 


' (1) Oourlay v. The Duke of Scmerset, 39 

Ves.. 429 (431. 432). 

(2) Per Lord Hatherley, L. C., in Dinhavi 
V. Bradford, L R., 6 Oh., 619 (623). 

(3) Per Kay, J., in Hart v. Bart f 18 Ch. 
D., 670 (687). 

(4) Limjibhai v. The Collector of Surat. 
(1877), B. P. J., 30. 

(5) Per Lord Esher, M. R., in Re Carue- 

Wilson and Green, 18 Q. B. D., 7 (9) 
(wrongly) oited in Shanfaram v. Jamsefji, 
4 Bom* L.R., 212. • 

(6) Blackiev, Clarke, 16 Bear, 696(601). 

(7) Shihlal V. Bhagwan Das, I.L.R., 11 
All., 244 ^ ML Bupa v. Bisambar, 8 O.P.L. 


R., 10; J^akhmicliand v. Kisan, 14 O.P.L, 
R., 57 ; Martindale v. Smith, 10 L.J. Q. B., 
166. 

(8) Lakhmichand v, Kisan, 14 O.P.L.R., 
57 (69). 

(9) Shiblal v. Bhagwan Das, I.L.R.. 11 
All.. 244. 

(10) Poonayya v. Muttu Ooundan, T.L.R., 
17 Mad.. 146; following Narain Chunder 
Chvcker butty V, Dataram, I. L. B., 8 Gal., 
697, F. B. 

(11) Sagaji v. Namker, I. L. R., 28 Bom., 
526 ; Subrahmania v. Poovan, I. L. R., 27 
Mad., 28. 

(12) Dart’s V. & P. (6th Ed.). 366. 
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So where the parties intend that no title shall pass upon registration till the 
consideration-money has been paid and the deed delivered, the court will give 
effect to such intention. (^} But since registration is pTinui facie proof of 
intention to transfer the title) the party who alleges the existence of a collateral 
agreement must strictly prove it.(*2) But though under the section a transfer is 
complete although the price may not have been paid,(^) still the vendee will not 
as a rule be entitled to possession without first paying the price, which 
remains a charge on the property in the hands of the vendee and ^ may at any 
time, within the period prescribed by Article 132, Schedule II, of the Limitation 
Act, bo recovered.^®! But while the terms of the contract will be generally 
enforced, it is open to the parties in a suit for specific performance to urge such 
pleas as will in law negative the contract. Thus under section 28 of the Specific 
Belief Act, it is provided that specific performance of a contract cannot be 
enforced against a party thereto in any of the following cases : — 

(а) “If the consideration to bo received by him is so grossly inadequate, 
with reference to the state of things existing at the date of contract, as to be 
either by itself or coupled with other circumstances evidence of fraud, or 
of undue advantage taken by the plaintiff ; 

(б) “If his assent was obtained by misrepresentation (whether wilful or 
innocent), concealment, circumvention.or unfair practices of any party to whom 
performance would become due under the contract, or by any promise of such 
party which has not been substantially fulfilled ; 

(c) “If his assent was given under the influence of mistake of fact, or 

misapprehension ; provided that, when the contract provides for compensation in 

case of mistake, compensation may be made for mistake within the scope of 

such provision, and the contract may be specifically enforced in other respects if 

proper to be so enforced.’* * * 

• 

960. Although the term “price** has been nowhere defined, it is no doubt 
“ Price ” and to denote consideration in the shape of money, or what 

“ Value ” diBtln< is its equivalent, for if the transfer is otherwise, it may be 
guUhed. either an exchange or a gift, but not a sale, Where 

money is changed for money or currency notes, it is an exchange and not a 
sale.l®) The term “price” of a thing must be distinguished from its value^ 
since while the former denotes its money value, the latter is used in a variety 
of senses, notably as denoting its worth or the general purchasing power. But 
the older economists made no discrimination between the two terms, and their 
indiscriminate use is observable in the section. Of course, in the sense that it 
is the consideration in the shape of money or monev's worth, the term has 
often been used in senses widely different from its recognized sense in ordinary 
parlance. Even the consideration paid for a usufructuary mortgage with 


(1) Mauladan v. Baghunandan^ I. L R., 
•27 Cal., 7 ; Sarnt Chandra v Han Pada, 4 
0. L.J., 338; London Freehold, ds , Co v 
liaron Seiffield, (1897», 2 Oh., 608. 

(2) Sheonarain V. Dar6ari, 2 0. W.N., 207. 

(3) Umedmal v. Davu, T. L. R , 2 Bom^ 
547 ; Mohun Singh v. Mt. Shib Kunwar, 1 
N.W.P.H.O R.. 86; Qoor Persad v. Nanda 
Singh, ib.. 160; Tatia v. Baboji, T. L. R., 
22 Bom. 176 (1831 ; Sagaji v. Namker, I. L. 
R., 23 Bom. 626 ; Govmdammal v, Orpala- 
chariar, 16 M.L.J.R., 624. 


(41 Mohttn Singh v. Shib Kunwnr, 1 Agra, 
85 \»Um>dmalv. Da{;u, 1.L.R-, 2 Bom., 647. 
See S. 65 p)St, Comm. 

(5) Verchan v Cumaii, 1. L. R., 18 Bom. 
48. 

(6) Ariynputhira v. Muthukuviarasawmy, 
15 T.O , 343 (345). 

(7i E. V. Appava, 1 L.R., 9 Mad., 141 
(142) ; Volk<{ri v. Veilivelut, I L.R. , 11 Mad. 
(4671 ; Thiruvengidachariar V, Ranganath, 13 
M L.J., 500. 

(8) E. V. Jogeshur, I.L.R., 3 pal., 382. 
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possession has been held fco be oomprised in the term as used in the wajib-uharz 
recording the right of co- sharers to pre-emption, (l) 

961. Price when refunded.— If for any reason specific performance 
of a contract is refused, the vendee is entitled, according to equity and good 
conscience, to the refund of the consideration-money paid ; but where a 
contract for sale goes oil by default of the purchaser, the latter cannot recover any 
deposit which may have been paid by him to the vendor in pursuance of the 
contract.<3) ** I do not say,” observed Cotton, C.J., that in all cases where this 
court would refuse specific performance, the vendor ought to be entitled to retain 
the deposit. It may well be that there may be circumstances which would justify 
this court in declining, and which would require the court, according to its 
ordinary rules, to refuse to order specific performance, in which it could not be 
said that the purchaser had repudiated the contract, or that he had entirely put 
an end* to it, so as to enable the vendor to retain the deposit. In order to enable 
the vendor so to act, in my opinion there must be acts on the part of the 
purchaser, which not only amount to delay sufficient to deprive him of the 
equitable remedy of specific performance, but which would make his conduct 
amount to a repudiation on his part of the contract.” (4) 

962. When Sale must be registered.— After defining sale, the 
section proceeds to enact how a sale may be validly made. The effect of 
paragraphs 2 and 3 is to render registration compulsory in all sales of intangible 
property, and of tangible property of the price of Ks. 100 and upwards. 
The object of registration being primarily to give certainty to titles and to 
prevent the fraudulent fabrication of documents, its provisions are very strictly 
construed, and for that purpose the courts are empowered to go behind even a 
certificate of registration to see if it was registered by an officer duly empowered ; 
and if it finds that the registering officer had no jurisdiction, it will refuse 
to recei^je it in evidence on the ground that it was not duly registered. 1^) 
Where a document was presented for registration by the agent of the executant, 
who bad died before its registration, and the registering officer registered it, 
it was held that the document could not be regarded as having been duly 
registered, the defect in its presentation being incurable, for the proper person 
to appear after thedecea*sed executant was not his attorney whose powers lapsed 
with his death, but the attorney of the executant’s representatives or assigns. 
“ It is for those persons,” observed their Lordships, " to consider whether they 
will or will not give to the deed the efficacy conferred by registration. The 
registrar could not be held to exorcise the jurisdiction on him, if, hearing of the 
execution of a deed, be got possession of it and registered it, and the same objection 
applies to his proceeding at the instigation of a third party who might be a busy 
body.”(®l A document relating to immoveable property which is situate partly 
in and partly outside British India may be registered in the district in which a 
portion of the property is situate.(f) In regard to its provisions for registration 

(1) Htilas liai v. Ram Prasad, I.L.R,, 28 14 Ca!.. 449 ; dintiDguishing Ram Cocmar v. 

AIJ., 464. • Khooda Newaz, 7 C.L.R., 223; Makhunlal v. 

(2) Alokeshi v. Hara Chand, I. L. R., 24 Koondunlil, 15 B.L.R., 228, P.G. (in which 

Gal., 897. the registering officer had jurisdiction. 

(3) Biskan Chand V. Rndha Kishan, I. L. (6) Mujih-un nesaa v. Abdul Rahim, 3 
R., 9 All. 489; following Ex parte Barrell. Bom. L. R , 114P. G, 

In re Parnell, 10 Gh., App., 612 ; Uowe v. (7) S. 28, Act 111 of 1877 ; But it will not 
Smith, 27 Gh D , 89. necessarily affect property situate out of 

(4) Howe V. Smith, 27 Gh D.. 89 (95) cited British India. Oopal v. Annabhat, I.L.R., 25 

with approval in Alokeshi v. Hara Chand, Bom., bO; Hari Bam v. Sheo Dayal, I.L.R. , 
I.L.R., 24 Gal., 897 (699). 11 All., 186, P.O. ; overruling Sheodyalv. 

(5) Benimadhaby, Khativ Mondal, I.L.R., Hati Ram, I.L.R. 7 Ail., 590. 
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the Becbion must be regarded as supplemental to the Indian Begistration Act.(^) 
Section 3 of the Begistration Act defines immoveable property to include ** land, 
buildings, hereditary allowances, rights to way, lights, ferries, fisheries, or any 
other benefit to arise out of land, and things attached to the earth, but not 
standing timber, growing crops, nor grass.** And under section 17, all non- 
testamentary instruments which purport or operate to create, declare, assign, 
limit, or extinguish, whether in present or in future, any right, title or interest, 
whether vested or contingent of the value of one hundred rupees and upwards, 
to or in immoveable property, are, so as to be valid, compulsorily registrable. 
As the Begistration Act is in force in the Punjab, the provisions of this clause 
must apply to that province also.® There is some difiference between the 
definition of the term “ immoveable property ” as given in this Act (3) (if 
definition it can be called) and that given in the Begistration Act, for which, 
however reference must be made to the foregoing commentary. 61 — 71). 

963. The registration of an instrument falling under the second clause is 
- 1 I M ii compulsory. Two cases have been, however, decided by the 

medan ^ law ^ a°n Allahabad High Court, which prima facie might be regarded 
exception- ? B.S opposed to the requirements of the section. In the earlier 

case, the co-sharer of a village orally sold his share to a 
stranger for Bs. 300, in order to avoid the enforcement of the pre-emption 
clause of tiie loajih-ul-arz by the other co-sharers. On the other co-sharers 
bringing a suit for pre-emption, it was hold by the majority of the Full Bench 
(Mahmud, J., dissenting) that, since the vendee had paid the purchase- 
money and had obtained possession to which he would have been entitled 
if he had instituted a suit for specific performance of the contract, the 
plaintiffs were entitled to pre-empt. This case has been, however, 
distinguished by the Madras High Court, which has held that in it the 
vendor and vendee having colluded to defraud, the pre-ernptprs could not 
take advantage of their own fraud. It may also be added that the 
right of pro-emption commences as soon as there is an attempt at saJe.^^) In 
a more recent case the majority of the Full Bench of the same Court has held, 
that in the case of a Sunni Muhammadan transferring certain immoveable 
property exceeding in value Bs. 100, under such circumstances as the price was 
paid and possession of the property delivered to the transferee, but no sale-deed 
executed, there was under the Sunni Mahomedan law complete transfer giving 
the right of pre-emption to the claimants. 1*^1 In this case, the learned judges 
observed that it was not the intention of the Legislature in passing this Act to 
alter directly or indirectly the Muhammadan law of pre-emption as it existed 
and was understood for centuries prior to the passing of this Act, by substituting 
for the sale referred to in that law, the ** sale*’ coupled with the restriction 
of this section. (8) If this view of the Allahabad High Court be accepted, it 
would follow that the term *' sale” as understood in this Act has a different 
meaning to that given in the Mahomedan law. It appears, however, that 
without such ratiocination, the principle of pre emption could have been 
supported by reasons given by the Madras High Court. Nevertheless the same 

(1) Act III of 1877, see s. 4. ante. Mad., 464. 

(а) Lekna v. Oanpat, (1890), P. R., No. (6) Elberling on Inheritance, &c., p. 302, 

116 F B cited in Begam v. Muhamnted YakuOy I. L. 

(3) 8. 3. a7ite, R.. 16 All., 34^ (347), F. B. 

(4) Javkiv, Oirjadat, I.L.R., 7 All., 48i, (7) Madhov. Bjrtt Singh, I.L.B., 16 All., 

F. B. 337, F. B. 

(б) Papireddi v. NavascLreddip !• L. R. 16 (8) Ibid, at p. 361. ^ 

G. TP— 76 
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view was reiterated in other oases, and it was held that the definition of sale in 
the section is not necessarily exhaustive for all purposes. Thus under the 
Mabomedan Law of Shaffa or Pre-emption, sale of a thing at a price to be 
fixed by another person is invalid, and hence such a sale would not give rise to 
a right for pre-emption unless the purchaser have possession of the thing sold, in 
which case the sale is deemed to be complete. W In considering the question 
of pre-emption the Mahomedan law alone is to be applied, and hence it may 
happen that a sale may be completed under the section and yet incomplete 
under the Mabomedan law, and vice versa, ('^) But apart from a sale considered 
in relation to pre-emption the section is, of course, held to be applicable 
to Mahomedans, as it is applicable to others regardless of caste and creed. (^) 
The necessary ingredients of a perfect sale under the Mabomedan law will be 
found fully discussed in treatises dealing with that branch of the law.(^) 


Sale in lieu of 
dower. 


964. The question whether the transfer of property by a Mahomedan in 
consideration of a dower-debt is a sale or a gift has engaged 
the attention of the courts in several cases. In some of these, 
the transfer was held to be a gift requiring sanction to 
complete it. But in view of the explicit provisions of this section and the 
view Mahomedan law takes of dower (§ 888) it appears to bo clear that such a 
transfer is a sale and not a gift within the meaning of this section, 

966. Although a registered document is, in cases of sales of the value of 
No sale aliunde absolutely necessary, it does not thence 

follow that a vendee can under no circumstance acquire an 
indefeasible title to the property sold to him under a defective conveyance. The 
possession of a vendee under these circumstances must be regarded as adverse, 
and hence after the expiration of twelve years bis title would necessarily become 
perfect. (7) But a title acquired by adverse possession is not a title acquired 
by sale, which, in order to confer an immediate legal title, must now conform to 
the provisions here enacted, without which there can be no completed sale, 
though there may be transfer of possession and payment of consideration, (^1 
that is to say, neither acknowledgment of the vendee's title by the vendor, nor 
receipt of price by him, nor delivery of possession can, in the absence of a valid 
conveyance, pass any title in the vendee whatever may be the outstanding 
equity in his favour. In some cases the contrary has been no doubt held, 
but these cases afe founded on no intelligible principle, and if accepted, would 
have the effect of overriding the clear provisions of law. This is made clear by 
the wording of clause 2 which enacts the *' only” mode of transferring property 
bv sale. There is then no room for the acquisition of title to property by 


(1) Najm-uU’Nissa v. Ajaib AH, I. L. R., 
22 All., 343. 

(2) Begam v. Muhammad Yakub, I. L. R. 
16 All., 344, F. B. 

(3) Ohafuruddin v. Banid Husain* 10 A. 
L. J. 154. 

(4) Baillie's Mahomedao Law of Sale 
p. 4 ; 3 Fatwas Alamgiri, p, 3 For the law 
of pre-emption— Baillie’s Digest of Maho- 
medan Law, p. 477 ; Ameer All’s Maho- 
medan Law, Chap, xxv, pp. 689, 611. 

(6) Khairotmis^a v. Rawakan Jahan, I.L- 
R.» 3 Gal 184 ; Mfhamad EiUf v. Pattamsa, 
I. L. R 23 Mad. 70. 

(6) Qhulam Muataffa v. Eurmati, I. L. R., 


2 All. 854; S 2 cba Bibi v. BalgobHid, I.L.R. 
8 All. 178 ; Abbas Ali v. Karim Baksh, IS 0. 
W N. 160. 

(7) Nallamuthu v. Betha Naickan, I. L. R. 
23 Mad. 37. 

(8) The contra held in Bansi Seth v. 
Pandoha, 13 0. P. L. R., 154, follows no 
intelligible principle and has been since 
dissented from in Durgai v. Ajah Stngh, 16 
C. P. L. R. 33. 

(9) Lalchand v. Lakshman, I. L. R.| 28 
Bom. 466 (471). 

(10) E. g ,\n Ram Bakah v. Mughlani, I. 
L. R., 26 All. 366; ATarafia v. Mansukhram, 
I. L, R. 34 Bom., 400. 
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estoppel, oompromise (9) or otherwise. (3) As the Privy Ooundll remarked 
in a ease in which evidence of transfer was furnished by several admissions, 
petitions filed in court and the mutation of names : ** These are the transao* 
tions relied on by the defendant to prove the transfer under which he claims. 
It is not disputed that according to the law established at this time such a 
transfer could not be effected except by a registered deed.” Then referring to 
the petitions admissions, and mutation of names they concluded ; “ But even if 

a complete change had been effected in these respects, it would at the utmost do no 
more than give a starting point for the law of limitation. It would not supply the 
conditions of the law of transfer. ”(^) In such oases there can be no estoppel 
inter partes, because there can be no estoppel in fraud of the statute. 

966. If, therefore, A intending to sell land to B forRs. 110 put him in 
possession, and execute a deed of sale which, however, remains unregistered, 
and A thereupon sues B for recovery of possession, B cannot defend his 
possession on the ground of estoppel, (^1 though, so long as be has the right to 
enforce the specific performance of his contract for sale be may, it is said, defend 
bis possession by reference to that right, the rule being that a right that avails 
one to obtain possession is equally sufficient to defend it, (7) against which it 
might be urged that a mere contract for sale does not confer any right to 
possession in this country (3) though such a right would accrue to him if he has 
paid the purchase money, for his status being then that of a charge-holder, (9) 
be could retain possession as a mortgagee in possession till the usufruct from the 
property satisfies the charge. But the case would, of course, be different, 
where relying upon these facts as evidence of ostensible ownership a third party 
acquires a title in which case the true owner is held estopped, for in such 
cases there is infraction of no rule of law. 

967, As regards the acquisition of title by adverse possession, it must be 
subject to the rule stated by Lopes, L.J , that “if 'a man obtains posression of 
land claiming under a deed or will, he cannot afterwards set up another title to the 
land against the will or deed, though it did not operate to pass the land in 
question ; and if he remain in possession till twelve years have elapsed and the 
title of the testator’s heir is extinguished, he cannot claim by possession an 
interest in the property different from what he would have taken if the property 
had passed by the deed.” (12) So where A, a trustee, transferred the estate 
absolutely to B, and the latter, transferred it by deed to 0, C could not acquire 
an interest in the property different from what he would have taken if the 
property had passed by the deed, and if C s transfer fails, because A had no 


(1) Id re Barrow^ 14 Ch. D. 432 ; The 
Madras Hindu dc , Fuvd v. Ragava, I.L. R. 
19 Mad , 200; Euni Veeroreddi v. K^rri 
Bapireddi, I.L.R. 29 Mad., 336 F.B. ; Jaga- 
bardhuy, Radha Kiishna^ l.L.F. 36 Cal. 
920 ; Abdul Aziz v. Kanthu Mallick, I.L.R 
38 Cal. 612 (515) ; Trimback v. Hari 
Laxmarij I.L.R. 34 Bom. 675. 

(2) Tclewar Singh v. Bahofi Singh, I. L. 
R. 26 All., 497, 

(3) Immvdipatiavt v. Periya Dorasami. 
I. L. R. 24 Mad, 377 (384) P. C, 

(4) 16. p. 384. , 

(6) Kurri Vrerareddi v. Kurri Bapiredd*, 
I.«L. R., 29 Mad. 366, F B.. Jagadbandhu v, 
Radha Krishna, I.L.R., 86 Cal., 920 ; Abdul 
Aziz y, Kanthu Mallick, I.L.R., 38 Gal., 512: 
Abbas AH v. Karim Bakah, 13 C. W.N. 160; 


Trimback v. Haii Laxman, I.L.R. Si Bom. 
575- 

(6) Jagobundhu v, Radha Krishna, I. L. 
R. 36 Cal., 920 contra, Bami v. Pandoha, 12 
C. P. L. R. 154. 

(7) Shecram v. Laima, 13 C. P. L. R. 168. 

(8) Kurri Veerareddi y. Kurri Bapireddi, 
I. L.^ R. 29 Mad., 836 (348) (F. B.) ; followed 
in Zackaraya {Bajee) v. Chunmi, 9 I.G. 65 ; 
Pichammal v. A. Ponnambala, 15 I. 0. 326, 

(91 8. 66 (6) (6) ; Karalia v. Manekramr 
I. L. a., 24 Bom.. 400. 

(101 S. 72.. 100. 

(11) S. 41 ante ; Randasomiy. Nagalingdy 
I. L. R., 36 Mad, 564 (568). 

(12) Dalton y, Fitzgerald. [1897], 2 SB 
(93) : followed in Rajah Venkata v. Rajah 
Suranani, I.L.R. 81 Mad., 321 (327). 
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transferable interest in the property, he could not claim a higher interest therein 
by the right of adverse possession.!^) 

968. The third clause of this section abolishes optional registration in the 
case of property valued under Bs. 100. Under this clause 
Sale^alaed below ^ effected only (i) by a registered 

instrument : or Hi) by delivery of possession. Therefore, in 
a sale under Bs. 100, if the transaction was evidenced by a document not 
registered, the vendee may fall back upon his title by delivery of possession. W 

869. No Sale. — A transfer made ip compromise of a claim is neither a sale, 
nor a gift, nor an exchange, and no writing is necessary under the Act to validate 
it, though such a transfer may relate to immoveable property. (3) Where it was 
found that the members of a joint Hindu family sold away arbitrarily certain 
lands belonging to their sister, and that they allowed her to take some of their 
own laods either in lieu of her lands sold by them or by way of compromise, 
it was held that the transaction was neither a sale, gift nor an exchange, and 
that it need not consequently be in writing registered, The criterion for the 
necessity of a document is what is expressed on the face of the document itself, 
and not what incidents may attach by custom to a transaction of the kind 
mentioned in it. 

970. What amounts to Delivery of the Property. — Delivery 
of property is said to take place when the seller places the buyer, or such person 
as he directs, in possession of the property. Possession may be actual or 
constructive. Actual possession may be delivered by going upon the land and 
making it over to the purchaser. Even then it is not necessary to walk over 
the whole of the land. (5) Physical delivery of the property is in many cases 
impossible, as, for example, where the property sold is in the possession of 
tenants or lessees, in which case it has been held that the change of possession 
is sufficient, if it is such as- the nature of the case admits of. Hence, delivery 
of the title-deeds is sufficient delivery. So where the vendor informs the 
vendee to collect rents from the tenants, or whore the transferor holds property 
in trust for vendee, the fact being mentioned in the sale-deed, U) there is deemed 
to be sufficient delivery of possession for the purpose of law. And where the 
vendee is a minor or a lunatic, the vendor may hold the property in trust for him. 
So again, possession need not be formally made over where the buyer is already 
in possession. And if in consequence of the sale the purchaser obtains or 
enters upon possession, there is sufficient delivery of property, it being then 
unnecessary that there should be any formal making over of possession. W Such a 
case may be conceived in a variety of circumstances, as where the purchaser 
was the tenant of the land or had been already put in possession of it in some 
other right, e.g., as a trustee or a mortgagee. If after the completion of sale, 
the vendor still continues to be in possession of the property, the transaction 
may be open to tbe comment that it was intended to be used only as a 

(1) Venkata Narasunha {Raja) v. SuTe- chind 5 B. H. C. R. (O. J.). 83 : Kallayani 
nani Venkata {Ra]a\ I. L. R 31 Mad.,'32l. v. Narayana, I. L. R., 9 Mad., 267 ; Wanna- 

(2j Rnpa v. Bisambhar, 8 C. P. L. B., 1, than v. Keykadath, 6 M. H. C, B., 164 ; cf. 

(3) Ttruvenniiachariar v. Ranganatha^ 13 Motickand v. Fulchandt 3 0. W. N., 116. 

M. L J. R , 600 (7) Sheoiasv. Kubwul, 3 S.D.A., 234 (313). 

(4) Ri^nasarny v. Thirupathi, I. L. R., 27 (8) Bat Kushal v. Lakhmat I. L. R., 7 

Mad., 43. Bom., 452 ; Jaketharv, Jawahxr, 1. L. R., 1 

(5) Hanmanta v. Mir Ajmodmt 7 Bom. L. All., 311, F. B. ; Kunan v. Krishnan^ I. L. 

R., 1104. „ R-. 13 Mad., 324. 

(6) Man Bhari v. Naunidh, I. L. R., 19) Ounga Na/rain Kali Churn, I.L.R.. 

All. ,*40 ; Barjivan V. Naran, 4 B. H. C. R. 22 Cal., 179 ; lollowing MakhanLalv, Banku 

(A, J.). 31 ; Bank of Hindustan v. Prem- Behari, I, L. R., 19 CaJ., 623. 
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blind. Bub ia oases in whioh the transfer of possession is not essential to 
effect a sale, as where it can only be effected by means of registered instrument, 
there should then be no occasion for such a presumption, (^) although it 
will always remain a question why the purchaser remained out of possession 
after the sale had been completed. Possession of an incorporeal right ia 
sufficient, if it ia made in such manner as would suffice for the transfer of^ a 
chose in action, Under the Indian Contract Act ** delivery of goods sold may 
be made by doing anything which has the effect of putting them in:the posses- 
sion of the buyer, or of any person authorized to hold them on his behalf.” 
Under this section delivery will be presumed under similar circumstances. 
The Code of Civil Procedure makes special provisions for delivery, (5) but 
they apply only to execution sales. (6) 

Of course, where possession is constructively transferred to the vendee, it 
will not be such cogent evidence of notice as in the case of the transfer by 
actual possession. Possession may be made to either the buyer or any one 
authorized by him to receive it. 

971. Competition between Possession and registered Instru- 
ment : — The competition between registered and unregister- 
RetfUtpatlon^' Act instruments is not often possible under this Act read with 
imperative ? section 50 of the Indian Eegistration Act.f^) But under the 

older Act such conflicts were very frequent. ^9) Under this 
section, however, there may be competition between a registered instrument and 
possession, since both modes of sale are distinctly validated by this clause. It 
has been held that where the purchaser acquires under an unregistered sale-deed, 
but obtains possession, the former failing, he can fall back upon his title, by 
possession, which he will be allowed to prove irrespective of the sale-deed. (10) 
But where one purchaser acquires by a valid document, and the property is 
subsequently sold to another by delivery of possession, the former ta^res and the 
latter gets nothing, since the vendor having already disposed of his right, title 
and interest to the first purchaser, there remains no residue for him to sell to the 
second vendee. (H) And since under section 50 a registered deed has priority 
over an unregistered deed though accompanied by possession, it follows that the 
subsequent registered purchaser without notice will oust the prior purchaser 
even though in possession. It might be urged that since possession is 
equivalent to notice, the subsequent purchaser must be deemed to have had 
notice of the prior sale. And indeed, this is the view which was at one time taken 
by the Calcutta High Court, But it did not meet with the approval of the 
Full Bench of the same court, in which it was held that the positive rule 
in favour of the priority of registered instrument made no exception in case of 
such holders with notice. In a subsequent case of the same court this part of 


M) Sreenafh V. Eweeprea, 10 W. R., 449. 
f2) Oungahurry v. Rnghubravi, 14 B. L. 
R.‘. 307 ■ 

(3| Sue Mayne’s Hindu Law, 5th E 1. 
(Reprint 1898),§ .363 ; Chellamma v. Sub 
amma, I. L. R.. 7 Mad.. 23 .* Khursadiji v. 
Pcstunji, T. L. R . 12 Bom., 673. 

(4) 8. 90. 

(5) 8s. 263, 264. 

(6) Narain v. Dataram, I.L.R. 8 Cal., 611. 

(7) Moreslmarv. Dattu, I.L.R. , 12 Bom., 
569. 

(8) Act III of 1877 ; now re-enacted as Act 
XVI of 1908. 


(9) See S. 48 comm. 

HO) SavibhUbhai v. ShivlaHast I.L.R., 4 
Bom 89 ; Mt, fluppa v Bisamber, 8 C.P.L. 
R L 

HI) Virabhaclra v. Han Rama^ 3 M.H.C. 
R. 38. 

(12) Fiisludpen Fakir Mahomed^ I.L.R., 
5 Cal. 342 ; B mnraz v. Papaya^ I L.R., 2 
Mad. 46 ; Moreshwar v. Datta, I.L.R., 13 
Bom. 569. 

(13) Diiwnath v. Auliirk Moni, I. L. R., 7 
Oal., 753. 

(14) Narain Chunder v. Dataram^ I.L R , 
8 Cal. 597, F.B. 
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the ruling was pronounoed to be only an obiter dictum, The view therein 
laid down has since been made the subject of exhaustive comments by all the 
High Courts in India, The correct view seems to be the one laid down by 
Garth, C. J., who held that although the mere fact of possession having 
been taken by a purchaser un^er an unregistered conveyance, is^ insufficient 
of itself to establish a good title to a property as against a subsequent registered 
purchaser, and is not conclusive evidence of notice as against him ; yet, 
in the majority of oases, such possession is very cogent evidence of notice. 
(§ J 137-141). “Every man,” says be, “when he buys a property, is prima facie 
supposed to go and look at it or make some enquiries about it ; and if, when he 
makes such inquiries, he finds that somebody else is in possession, he ought to 
enquire how he came there ; and if he finds that be is in possession under a 
conveyance from the owner, though the conveyance is unregistered, he is not 
justified in equity and good conscience in buying the property himself. If he 
chooses to buy under such circumstances, he runs the risk of losing his 
money.” 


972. This view has, however, not been favoured in some oases of the other 
High Courts. Thus in an early Madras leading case it 
Conflict or opinion. effect of registration was independent of 

notice. And this case was followed by many other cases of the same 
court, all overruled by a latter Full Bench decision (8) in which it was observed 
that “the course of decision is, however, open to this objection, viz,, that 
transactions resting on documents which are optionally registrable and which 
are accompanied with or followed by possession are held liable to be superseded 
by a registered transaction, whilst oral agreements followed by possession are 
expressly saved by section 48 of the Registration Act.” The court ultimately 
held the doctrine of notice applicable, and it distinguished the cases of the other 
High Courts when they did not tally with its own view on the ground that 
they wore decisions on documents which were optionably registrable before the 
passing of the Transfer of Property Act. Such cases were held to have no 
application now on account of section 54 which virtually abolishes optional 
registration.!^) 


973. The recognition of the doctrine of notice affords a basis for reconciling 
section 48 with section 50, for, in most cases, possession 
is a very cogent evidence of notice, if not notice itself. 
(§§ 137-141). The result is that, when the prior unregistered 
document was sufficient at the date of its execution to create a title to or 


Conflict hov 
reconcilable. 


(1) Bamasundari v. Krishna Chunder, I. 
L.R., 10 Cal. 424. 

(2) Zackaraya v. Chunnu, 9 I, C, 55 (56) ; 
Bachcha Lai v. Banuman, 10 l.G. 233 (235); 
Umesh Chvnder v. Bag, 18 1.0. 46 (47); Tun 
Zan V. Maung Nyun, 4 L B R. 26 ; Maung 
Tun V. Maung Theit^ 8 I.O. 443 ,* Lai Beg v. 
Vishnuca, 5 N.L.R. 82 (84). 

(3) Nani Bibee v. Hafizullah 1. L. R., 1 
Cal. 1076. 

(4) Nani Bibee v. Hafizullah, LL.R., 10 
Gal., 1075 ; followed in Krishnamma v. 
Subanna, I.L.R.. 10 Mad., 170, F. B. 

(5) Nallappa v. Ibram, I. L. R., 5 Mad., 
73 ; Narasimulu v. Somanna, I.L.R«. 8 Mad., 
167. 

(6) Nallappa v. Ibram, 1. L- R., 5 Mad. 73. 

(7) In Kondayya^, Ouruvappa^ I. L- B., 6 
Msld., 189 ; Madur v. Subbarayalu, LL.R., 


6 Mad. 88 ; Muthanua v. Alibeg, I. L. R., 6 
Mad. 174 ; Ramaraja v. Atunachala, T.L.R. 

7 Mad., 248; Narasimulu v. 8omanna,l.L. 
R.. 8 M^d. 167 ; Kadar v Ismail, I. L. R., 9 
Mad., 119 ; Ramachandra v. Krishna, I.L.R., 

9 Mad., 495; all overruled by Krishnamma 
V. Suranna, I.L.R., 16 Mad., 148 F. B.S>3(tf 

(6) Krishnamma v. Suranna, I.L.R., 16 
Mad., 148 F. B. 

(9) See Dinonath v. Auluck Moni, I.L.R. , 

7 Gal. 753 ; Naram Chunder v. Dataram, I. 
L.R., 8 Cal., 597 ; Nani Bibee v. Hafizullah. 
I.L.R., 10 Cal. 1073 ; Bhalu v. Jakhu, I. L. 
R., 11 C il. 667 ; Abool Hosaein v. Raghunath 
I.L.R., 7 Cal. 70 ; Shivram v. Genu, I.L.R., 

6 Bom., 515 ; Dundaya v. Chenbasapa, I.L.R. 

9 Bom.. 427 ; Ram Autar v. Dhanauri, I.L. • 
R., 8 All , 540, 
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interest in immoveable property, or when possession was transferred under it, 
notice would be material as disclosing an intention to defeat a pre-existing right 
and that when such is not the case, notice would not be material because there 
was neither prior title nor interest to defeat. HI That the Legislature does not 
regard the equitable doctrine of notice as altogether defunct is apparent from 
the Specific Selief Act, W and the Indian Trusts ^ct : **The Legislature must 
be credited with consistency and unity of design, and we can hardly suppose 
that an equitable doctrine was deliberately recognized in the Specific Belief Act 
and Indian Trusts Act, but treated as defunct in the Registration Act, because not 
expressly mentioned therein,” (4) As Wood. V. C., observed: “The conscience 
of a purchaser is affected through the conscience of the person through whom he 
buys ; that person is precluded by his previous acts from honestly entering into 
a contract to sell ; and, therefore, any one who purchases with the knowledge 
that his vendor is precluded from selling, is subject to the same prohibition as the 
vendor himself.”^^) The intention of the Legislature in giving priority to registered 
deeds was certainly not to commit fraud, but its meaning was, that of the parties 
dealing fairly, priority should be given to him who had the registered instrument.f^) 
The principle applicable to such cases was stated with great lucidity by Lord Cairns 
in a case C^) which has since been followed with approval by all the Indian Eigh 
Courts. He says : — “ Your Lordships have been referred to the Act of Anne, 
which established a registry of deeds in Ireland. Any person reading over that 
Act of Parliament would, perhaps in the first instance, conclude that it was an 
Act absolutely decisive of priority under ail circumstances, and enacting that, 
under every circumstanca that could be supposed, the deeds first registered were 
to take precedence of a deed which, although it might have been executed before, 
was not registered till afterwards. But by decisions which have now well 
established the law, it has been settled that, notwithstanding the apparent 
stringency of the words contained in the Act, still, if a person registers a deed, 
and if, at the time he registers a deed, either he himself, or an agent whose 
knowledge is the knowledge of his principal, has notice of an earlier deed, which 
though executed, is not registered, the registration which he actually effected 
will not give him priority over that earlier deed. I take the explanation of 
those decisions to be that, inasmuch as the object of the statute is to take care 
that, by the fact of the deeds being pi iced upon a registpr, those who come to 
register a subsequent deed shall be informed of the earlier titles, the end and 
object of the statute is accomplished, if the person coming to register the deed 
has, aliunde, and not by means of the register, notice of a deed effecting the 
property executed before his own. In that case the notoriety, which it was the 
object of the statute to secure, is effected in a different manner, but effected as 
absolutely in respect to the person who thus comes to register, as if he had 
found upon the register notice of the earlier deed. 


974. 

Conclusion. 


If the purchaser obtains possession, the subsequent registered 
purchaser will have priority only if he is a hona fide purchaser 
without notice. Possession of the prior purchaser is good. 


though not sufficient evidence of notice, according to the majority of the H igh 


(1» Krishfi'imma v. Suranna^ I.L.R., J6 
M*d , 170 F.B. 

(2) S. 27, Aot I of 1877. 

(3) S. 91, Aot II of 1892. 

(4) Krishiamma v. Suranna, I L R , 16 
Mad., 170 (177). F. B. 

(6) Benh^m v. Kean, J. & H. 702, 

(6) Per Lord Bedesdaie in Latouche v. 
Lord Dunsany, 1 8, & L.i 169, 


(7) Agra banky. Barry, L.R., 7 E. & I, 
App., 135. 

(8) Per Lord CairnB in Agra Bank v, 
Barry, 7 E. & I., App , 135 ; see also Wyatt 
V BarwelL, 19 Yes., 488 ; oited with approval 
in Kriehnamma v. Suhanna, I L.R., 10 Mad, 
152 : Janki y,J[ishen, I.L.B., 16 All., 478 ; 
Diwan v. Jadho, I L.K., 19 All., 145, 
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Courts. It is, however, sufi&oient according to the Bombay High Court. W 
Allahabad and Madras seem to follow Calcutta.^S) Even in Bombay only 
actual and not constructive possession is held to be such notice. (§§ 137-141)* 

976. Where the vendor under an oral agreement to sell, makes over 
PoBBesBloii under Possession of the property to the vendee, the latter can 
oral agreement. maintain it as against the subsequent registered purchaser, 

' even although he may not have paid his vendor the entire 

purchase-money. ^5) 

976. And where in a suit for specific performance the purchaser obtains a 
decree, in execution of which he obtains possession, the transfer is as complete as 

if made by a registered instrument, (6) but it does not dispense 
execution of the sale-deed. So a petition of 
compromise filed in a criminal case by which a party thereto 
bound himself to pay enhanced rent and retain possession of the land for 
nine years was held to require registration, but id would have been, of course, 
otherwise if the same petition had been filed in the Civil court and followed up 
by the decree or order embodying its terms, In Bombay it has been held 
that as soon as the purchaser pays the consideration and obtains a decree for 
specific performance, the transfer must be regarded as complete. 

977. Contract for Sale. — In a contract for the sale of immoveable 
property, the vendor and purchaser bind themselves to sell and buy property. 
But such a contract alone is declared not to create any interest in or charge on 
the property. The right created is then only a right iit personam, and may ha 
enforced in Court. In this respect, therefore, there is the widest possible 
divergence between the English and Indian law. Under English law the 
moment the contract for sale is m ide, the vendor becomes the trustee for the 
purchaser in respect of the property sold. The purchaser is entitled to have 
the property preserved pending completion in its existing state, and the 
vendor would not only not be entitled as against the purchaser’s desire to 
determine the existing tenancy, but if he did determine it, he would be liable 
to the purchaser for any loss thereby accruing. (H) But inasmuch as he 
is only a trustee in respect of the property contracted to be sold, he is 
not a trustee for the 'purchaser of rents accruing before the time fixed for 
completion, and he is entitled to such rents, and also to the crops and 
other produce of the soil taken in due course of husbandry. (12) In India 
this clause declares against the applicability of these rules to a purchaser 
before the execution of his convoyanoe. Till then he acquires no right 


(1; Narainv. Dalarani, I. Ij. R., 8 Cal, 
697; Nani Bibees. Hafizullah, I. L. R., 10 
Cal., 1073. 

(2) Dundnya v. Chenhasapas I. L. R., 9 
Bdfa]., 427. 

(3) See §§128-136. 

(4) Mcrebhwar s Dattu, l.'L.'R., 12 Bom., 
669. 

(6) Palanjis. SeZambara, I. L.R., 9 Mad. 
267; Moidins. Avaran, I. L. R. 11 Mad., 
263 ; Fuzhideen v. Fakir Mahomed, I.L.R., 
6 Cal., 34*2 ; Dundaya y. Chenhaaapa, I. L. 
R., 9 Bom. 327 ; J^ymper d) Co., v. Buckle 
tC Co. I.L.R . 3 All., 469. 

(6) Lokesiur Purgun, I.L.R., 16 Cal.. 
418 ; Juggobundhu v. Ram Chunder Bysack, 


I.L.R., 5 Cal.. 684. 

(7) Papir^ddi v. Narasareddi I Ij.R , 16 
Mad., 464 (465). 

(8) Biraj Mohiai Das v. Kedar Nath, 8 C. 
L J. 90. 

(9) Ih , p.Ol. 

(10) Dliondiba v. Ravichandra, I.L.R., 5 
Bom,. 554. 

(11) Rafferty v. Schnjield, [1897], 1 Ch., 
937, 

(12) But before payment of the purohase- 

money his position is said to be something 
between that of a trustee and a mortgagee, 
Lysaqht v. Edwards, 2 Oh. D., 606 ; Shaw v. 
Foster, L.R., L., 321 (338). 
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in and the vendbc.oooimQes to be as beCove, the full owner of hia property^ 
But though this is true, the purchaser has in reality something more than a 
mere nersonal right — a subject which will have to be considered shortly. (§§ 986« 
1000-1005.) 

978. X contract for sale, to be valid, must be a completed legal contract. 

Where, therefore, it falls short of it, the parties acquire no 
aoontra^Tor lal^^ rights and incur no liabilities. The question as to what con- 
stitutes a valid contract is one which properly belongs to the 
domain of contracts and not to subjects dealt with here, and reference for that 
purpose must therefore be made to the Contract Act. Only a short synopsis 
of the subject as it relates to sale of land will, therefore, be hero attempted. 

979. A contract to be binding must consist of an offer and its acceptance. 

Where the plaintiff telegraphed Will you sell us Bumper Hall Pen ? Tele- 
graph lowest cash price.” And the defendant telegraphed in reply ; “ Lowest 
price for Bumper Hall Pen £900,” and then the plaintiff telegraphed ; “ We 
agree to buy Bumper Hall Pen for £900 asked by you. Please send us your 
title-deed in order that we may get early possession,” to which no reply was 
sent. The plaintiff having sued as on a concluded contract for its specific 
performance, the question was whether there was a contract. And it was held 
by Lord Morris, who delivered the judgment of the Privy Council, that t^ere 
was no contract : The first telegram asks two questions. The first ques- 

tion is as to the willingness of L. M. Facey to sell to the appellants ; the 
second question asks the lowest price and the word ‘‘telegraph” is in colloca- 
tion addressed to that second question only, and gives his lowest price. 
The third telegram from the appellants treats the answer of L. M. Facey 
stating this lowest price as an unconditional offer to sell to them at the price 
named. Their Lordships cannot treat the telegram from L. M. Facey as 
binding him in any respect, except to the extent it does by its terms : viz,, the 
lowest price. Every thing else is open, and the reply telegram from the appel- 
lants cannot be treated as an acceptance of an offer to sell to them ; it is an 
offer that required to be accepted by L. M. Facey.” W 


980. The contract may be oral or in writing, and.if in writing, it does not 


Neoessity of 
registratloQ. 


require registration, But such an agreement, though it 
is admissible for the purpose of proving the contract, can- 
not be used so as to affect the land, i.c., it cannot be used 


to show that the ownership has passed from the vendor to the purchaser. But 
an agreement or receipt expressed iQ such terms as would have operated as a 
conveyance if registered, may still be used for the purpose of proving the agree- 
ment of payment of consideration, although it may be rejected as a conveyance 
for want of registration. W Thus, when an agreement ran as follows : — “ I have 
received from you Bs. 100 as earnest at the time of the execution of this bargain- 
paper. And as to the remaining Bs. 1,800, the same are due to be paid to me 
within one month from this day, when you will get the deed or document made 
in ybur favour ... on these terms this informal bargain-paper having been 
written, is agreed to and delivered :” — it was held that “ the right given by the 
agreement was merely a right in personam, and the agreement was admissible 


(1) Earveyv, Facey, [1893], A. C., 662 
(556). 

(2) Indian Registration Aot (III at 1877), 
8. 17 (A) ; Pichikala v. Bamu, 12 M.L.T. 262 ; 
Oirjanand v. Nathu Bam, (1906), P. L. R. 

G, TP— 77 


No. 174. 

(3) Barmasji v. Keshav, I.L.R., 18 Bom. 13. 

(4) Adakka^am v. Theathan, I. Ii. R., 12 
Mad., 506 ; Kunan v. Krishna, I. L. R., 13 
Mad., 324. 



f)10 


tRANSPER OF PROPERTY. 


[S. 54. 


in evidence to show the contract entered into for another conveyance* though 
not as a conveyance itself.” W “ It is,” said West, J., “ in terms a conveyance, 
i.e.t an instrument translative of ownership, and the argument that this was 
not its character, I thought it not admissible. I could not consider it 
as in its purport nothing more than an agreement to convey ; it purports itself 
to convey. But that principal purpose failing, the secondary one becomes the 
principal, and the document might, I think, be used to ascertain what the 
formal and final conveyance ought to be. It is because it is made inoperative 
for its primary purpose that it becomes admissible for its secondary purpose — 
admissible not to prove a transaction itself changing ownership, but one giving 
a right to such a transaction by way of conveyance.” (2) This case has been 
followed in other cases. But in a case where the Kararnama ran as follows : 
— ’* As my father S is dead, it has been arranged that I should succeed to his 
estate . . . Part of this estate at Vagoda, consisting of a house, fields, cattle and 
a cart, has been given into your possession for use and enjoyment. The reason 
thereof is that you have undertaken to pay Rs. 450 found due on an adjustment 
of khata from my father to (r. I am unable to pay off this debt and so you have 
been put into possession of this propertv. I shall pass to you a sale-deed in respect 
of this property, and shall transfer the fields to your name from the year 
1888-89 : ” it was held that since the document of itself declared a right and 
created as between the parties to it a charge in the nature of a mortgage, it could 
not* be admitted for want of registration. It was not a document which merely 
created a right to demand another document. It of itself created a right, and 
the mention of an intention to execute a deed of sale made no difference. 

For the same reason a receipt which stated that the plaintiffs had no longer 
any interest in the property, and that they would execute a new sale-deed was 
rejected in a subsequent case by the same High Court. (5) And the Calcutta 
High Court has held that a written agreement to mortgage, which might, if 
registered, create an equitable mortgage, cannot be admitted for that purpose 
for want of registration. 

981. Similarly it has been held in England that, where the effect of a 
document in equity was to effect a conveyance, it is inadmissible unless engross- 
ed with proper stamp. <7) The criterion for determining whether a particular 
document is an agreement or a conveyance generally is whether all the con- 
ditions of the contract wore fulfilled when the document was drawn up. If 
for example, the purchase money is paid and possession given, and there 
remains nothing to be done, the document may well be looked upon as being 
intended for a conveyance. If, on the other hand, some material conditions 
remain unfulfilled, it may be presumed that the agreement was really intended 


(1) Burjorji v. Muncherji, I.L.R., 5 Bom., 

143 ; followed in Hira Singh v. Narain Goud, 
10 C. P. L. R., 107 ; Barmasji v Kesliav 
Purshotam, I. L. R., 18 Bom., 13 ; Partah 
Chundar v. Mohmdra, I. L. R., 17 Cal., 291 
P. G. • 

(2) Burjorji v. Muncherji, I. L. R., 5 
Bom. 151, 152. 

(3) Chunilalv. Bomanji, I.L.R., 7 Bom., 
312, 318 ; Bengal Banking Corporation v. 
Mackertich, I.L.B.* 10 Cal., 318 ; Adakkalam 
V. Theathan, I.L.R. 12 Mad. 605; Nagappa 
V. Devu, I. L, R. 14 Mad., 66 ; Hormasji v. 
Keslmu Purshotam, I.L.R. 18 oom., 13. 

(4) Vaniv. Bani, I.L.R , 20 Bom., 553 ; 
To the same effect Parash Ram v. Oanpat I. 


L.R., 21 Bom. ,53.3; Valaji v. Thomos, I.L.R , 
1 Bom., 190', Baniasami v.Ramasami, I.L.R., 
5 Mad., 115 (117) ; but cf. a. 17 (v), Indian 
Registration Act (Act XVI of 1P08) which 
would, however, exclude a document which 
of itself creates <&o., a right, though it may 
also reserve a right to obtain an(^er 
document. 

(5) Parashram v. Oanapat, I. L. R., 21 
Bom., 533; see also Gunga Narain v. Kali 
Churn, I.L.R. , 22 Cal., 179. 

(6) Bengal Banking Corporation v, 
Mackertich, I.L.R , 10 Cal., 316. 

(7) Commissioner of Inland Revenue v. 
G. Angus Co., 23 Q.B.D., 579. 
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xx> be used as such, and no more. I q all such cases oral evidence is 
invariably admissible to shew what was the subject-matter of the contract, 
and what was the real nature of the transaction which took place between the 
parties, 


982. The effect of the inadmissibility of a document for want of 
registration is that transactions committed to writing therein 
cannot be otherwise proved and are wholly inoperative, 
since a written agreement has the effect of displacing all 
unwritten contracts relating to the same matter. (^) No 
be given to prove them. And this is so, whether the 
have taken place before, or since the passing of the 
Such documents may, however, be used to establish a right 


Effect of 
inadmisUble 
documents. 

oral evidence can 
transaction may 
Evidence Act.^*^! 


to moveable property, as, for example, refund of the consideration paid.^®) 


983. Time for Completion.— The question whether in a contract of 
sale, time is regarded as of the essence of the contract, has so far as regards this 
country, been decided by legislation.^®) in conformity with the present rule in 
England, obtaining since the passing, of the Judicature Act, 1873.^1®) Prior to 
this Act while at law the time fixed for completion was of the essence of a 
contract, equity regarded the question from a different standpoint, and, except, 
in the case of unreasonable delay, relieved against or enforced speeific 
performance, notwithstanding a failure to conform to the dates assigued by the 
contract either for completion, or for any of the steps towards completion, if it 
could do justice between the parties.^^^) Now, however, the question is reduced 
to one of intention, but in construing which, regard must be had to the express 
stipulation or circumstances which inevitably point towards it. But the 
mere stipulation as to the time of delivery does noc necessarily make time of 
the essence of the contract. (^2) Where time has been made of the essence of 
the contracc by express agreement, there can be then no questibn buc that it 
would be so regarded, unless it has been enlarged or waived by subsequent 
agreement or conduct of the parties amounting to waiver.(^®) So there was 
held to be such a waiver where the parties continued negotiations as to title 


(l) Ibid, ati p 5S3. 

(2; Plant V. Bmrne, (1897), 2 Oh., 281. 

(3) Preo Nath v. Madku Sudan, I.L.R., 
25 Gal., G03 ; Ramjibitu v. Oghore Nath, ib,, 
401. 

(4) Seo. 49, lodiiu Registration Act • s. 
91 of the 'Evidence Act. 

(5) Jivrajw. The Norwich Assurance Co., 
6 Botn. Zj.R , 853. 

(6) Rahmatula v. Sariatula,*! B. L. R., 
58, F.B ; Krishna V. Mahoiued, 1 N.W.F., 
148, F.B- ; Shankar v. Klshun, 1 B H.C.R,; 
(A.C.), 76. 

(7) S 91, Evidence Act. 

(8) Thandavan v. Valliavima, I. L. R., 
15 Mad., 336. 

(9) S. 65, Indian Contract Act (IX of 
1872). 

(10) 36 & 37 Viet., C. 66, 8. 25 (7), amended 
by 38 & 39 Viet., C. 77, S. 10. In this respect 
there has been a change in the course of deci- 
sions in England— prior to the Judicature 
Act 1873, 36 & 37 Viot.. C. 66. S. 25 (7>:; 
amended by 38 & 39 Viet,, C. 77, S. 10, an 


express stipulation as to time was regarded as 
of the essence of the contract, in law, it being 
assumed that narties meant what they said 
(Marshall v. Potnell, 9 Q B , 779), but the 
view in equitg was to ignore the mere form 
apart from the substance of the contract.'’ 
Tilley V. Thomas, Ij.R., 6 Oh, 61 (67), in 
other words, apart from anything to show that 
the parties hni reason to intend time to be 
of the essence of the contract it was not so 
regarded. 

(11) Tilley v. Thomas, L.R. 6 Ch., 61 (67) ; 
Noble V. Edwards, 5 Oh. D., .378. 

(12) ,!rAe Instalment Bank Ltd, v. Kandhaya 
Lali 13 O.G. 143 ; 6 I.G. 1011 (a case of the 
sale of goods, but the rule is more applicable 
to sale of immoveable property) — In ease of 
sale of goods stipulations as to time are still 
prima fads to be regarded as essential 

V. Sala, 4 C.P D., 239 (249); Bowes v. Shand, 
2 App. Gas., 455; 7 Halesbury’s Laws of 
England, p. 4l3, S 853. 

(13) Cuts v. Thodey, 13 8i,, 206 ; Nokes v. 
Lord Kilmorey, 1 De,, G. & S., 444. 
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after the day fixed for oompletion.^^) Express stipulations of this nature must^ 
however, be strictly construed, and so a stipulation that time shall be of the 
essence of the contract in respect of certain matters, e,g., the delivery of objec- 
tions to the title, raises a presumption that it is not to be essential as regards the 
other matters, 6.gf., the completion of the purchase. (^1 But although time may 
not originally have been of the essence of the contract, it may be so made by a 
notice subsequently given by either party, but in which case the question would 
always be, whether having regard to the circumstances of the case, the time 
allowed was a reasonable one, and which must be judged of as at tbe time when 
the notice was given. ^^1 The question what is a reasonable time is naturally 
one dependent upon a variety of circumstances which have all to he taken into 
consideration. 


When time Is 
material. 


984. Such intention would, for example, be implied or inferred from the 
circumstances, which point to urgency or where the 
property is of a wasting character or of a fluctuating value. 
So whore the premises sold are liable to gradual deterioration, 
or whore the vendor has to incur fresh liabilities by retaining them, an option 
to purchase under a right of pre-emption must be exercised within the prescribed 
limit. (^1 So upon the sale of a public house as a going concern, time is 
usually regarded as of the essence of the contract. So the fluctuating value 
of the property may alone show chat time was to be of tbe essence of the 
contract : as upon the agreement for the sale of foreign stock, (^) or of a mining 
lease, <7; or of a reversion, which may become an estate in possession during 
tbe delay, and the sale of which generally evidences immediate want of money 
or a life annuitv, or life-estate which may be determined by the death of the 
cestui que So where the property sold is of a wasting character, as for 

example, a lease- hold for a short unexpired term.l^f^) or where the vendors 
are a fluctuating bodyj^^) time would be regarded as essential. The purpose 
for which the property is bought may also furnish a reason for the time being 
so regarded as where the purchaser has brought the property for his residence 
or for some other immediate purpose.f^^) 


Apart, however, from those considerations, the mere fact that time is fixed 
for completion of the sate, or a promise is made to deliver possession on a certain 
day would not be deemed to be of the essence of tbe contract, but gross 


(1) Bipwellv, Knight, 1 Y. A; C., 401 ; Webb 
V. Hughesi L.R.. 30 Eq., S81. 

(2) Wells V. Maxwell^ 32 Beav., 408- 

(3) Webb V. Hughes, L. R , 10 Eq , 281 ; 
Crawford v. Toogood, 13 Cb. gD.. 183 ; Mhd, 
Ikramull v. Wilkie, 11 C.W.N., 946 P. C. 
Three day's Doiioe is too short (of. Reynolds 
V. Nelson, 6 Mad., 18. explained in Sugd., 
p. 268, 279). So a week’s notice within which 
the vendor was required to prove a disputed 
legitimacy was held insufficient (King v. 
Wilson, 6 B., 124) ; so where more time was 
obviously required is v. MaxwelU 32 B., 
408 ; McMurry y, Spicer, L.R., 5 Eq., 627), 
Three weeks (in Oreen v. Sevtn, 13 Ch, D., 
589) ; and five weeks (in another case Craw- 
ford V. Toogood, 13 Ch. D.. 163) ; and six 
weeks in a third case Pegg v. Wi^n, 16 B., 
239) were held to be too short. Each case has 
of course to be decided upon its own peculiar 
circumstances. 


(4) Brooke v. Garrod, 2 D. & Jo,, 62 (66). 

(5) Coslake v. Tdl, 1 Bus., 376; Day v. 
Liiklie, L,R., 5 Eq , 336 ; Claydon v. Green, 
L.R., 3 C. P., 511 ; Cowles v. Gale, L. R., 
7Gh., 12. 

(6) Dolorot V. Rothschild, 1 S. A S., 690. 

(7) Machryde v. Weekes, 22 Beav., 633. 

(8) See Newman v. Rogers, 4 Be. C. C. 
391., and cases cited in Dart V. A P. (6th 
Ed)., 484. 

(9) See Withy v. Cottle, T. A R., 78 ; Dart 
V,A P. (6th Ed.), 484. 

(10) Hudson V. Temple, 29 Beav., 636 (543). 

(11) Carter v. Dean of Ely, 7 Sim., 211. 

(12) Gedge v. Duke of Montrose, 26 Beav. 
45 ; Tilley v. Thomas, L. R., 3 Ob., 61 ; 
Webb V. Hughes, L. R., 10 Eq., 286. 

(13) Wright v. Howard, 1 B. A S., 190t 

(14) Tilley v. Thomas, L. B., 3 Oh., 61 ; 
Pairic V. Milner, 2 0. P.D., 342 ; Boeh v. 
Wood, 1 J. A W., 419. 
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- TliillS FOR COMPLETION. 

cegligenoe in fulfilling the oontracb iovolviog delay Tvould entitle the other 
party to throw up the oontraot.(^) 

886. An intention not to regard time as essential may be inferred from a 
variety of ciroumstanoes. An agreement to pay interest 
matorUL " "* during delay evidently discloses such an intention. (2) But 
time becomes very immaterial, where the property is sold in 
order to pay off any incumbrance bearing a higher rate of interest than the vendor 
is entitled to receive for the purchase-money. And where a written offer 
was verbally accepted, and the contract was a one-sided one, time was held to be 
of great importance if the party accepting it wasguilty of delay.f*) Want of due 
diligence in not compelling the other party to complete the purchase would how- 
ever, be construed as against him, for it is the duty of every purchaser to actively 
press his vendor to complete the conveyance, and even to give him notice of 
his intention to insist on his strict rights, and if he is even disposed to give his 
vendor more time, all subsequent communications should be expressed to be 
without prejudice to the notice of rescission, and should take the shape of mere 
negotiations for a fresh 8greement.(^) In an agreement made by the purchaser 
with the vendor it was expressly and unconditionally provided that on his failure 
to pay the consideration-money and complete the purchase by the date fixed, it 
should be open to the vendor to sell the property to a third person ; the purchaser 
having failed to perform the agreement, the vendor sold the property to a third 
party, and sued the nurcbaser for recovery of damages calculated on the difference 
between the price at which he had agreed to purchase and the price at which the 
property was ultimately sold. It was held that a suit was maintainable without a 
notice to the defendant calling upon him to fulfil his part of the contract, and 
giving him notice that on his failing to do so, he would sell the property. W Where 
the purchaser has entered into, or proceeds in a treaty;, after he is acquainted with 
defects in the title, and knows that the vendor’s ability to nmke a good title 
depend on the defects being cured, he will be held to his bargain, although the time 
appointed for completing the contract has expired, and considerable further time 
may be required to make a good title. (91 Where from the death of the purchaser 
or other circumstances the due fulfilment of the contract within time has become 
impossible, the vendor has the option of rescinding t*he contract. (9) Where 
purchase-money is payable by instalments, a breach in non-payment would, 
ordinarily, be regarded as a penalty to be relieved against. So in a case the vendor 
bad contracted to sell to the vendee his lands in British Columbia for a price to 
be in certain instalments at specified dates stipulating that time was to bo of the 
essence of the contract, and that in case of default of punctual payment of any 
one instalment, the past payments were to be forfeited, and the contract 
rendered null and void the vendor being at liberty to resell the land. The 
purchaser made default in ttfe payment of the second instalment, and whereupon 
the vendor claimed to retain the payments being himself free from the 
contract, but the Privy Council held the clause to be penal * for the penalty, if 
enforced according to the letter of the agreement became more and more severe 


(1) V. Berry ^ 3 Do M. & G., 289 ; 

TilUy V. Thomas, L. R., 3 Ob,, 61. 

(9) Bodington v. Great Western By, Co„ 
13 Jur., 144. 

(8) PopJiamv, Eyre, 2 Sob. &Tef., 604, 
cited in Sugd., V. & F. (14th Ed.), 362. 

(4) Williams v. Williams, 17 Beav., 313. 

(5) Williams Y. Olenton, L. R., 1 Oh., 300. 


(6) Dart, V. &P. (6th Ed.), 491. v. Slade, 
7 Vest., 25 ; Wood v. Bernal, 19 Ves., 320. 

(7) Tukun Singh v. Hanuman, 7 0. W. 
N.. 108. 

(8) Sugd. & P., (14th Ed.), 265 ; Seton 

(9) Bowles Y, Rogers, 6 Ves., 96. 
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as the agreement approaohed completion, and the money liable to oonhscation 
^becomes larger. "(D 

If no time be fixed for completion, the purchaser should ordinarily pay 
imterest on the purchase-money from the date of the contract, unless it was 
improperly not leceivOd by the vendor But failure to specify the time within 
which the contract of sale is to be performed is not sufficient to defeat its specific 

performance. (3) 

986. Rights and Liabilities under Contract for Sale.— Although 
a contract for the sale of immoveable pi^operty is declared not to create any 
interest in or charge on the property, still such a contract on many points differs 
from contracts of other kind. For one thing, it gives one the right of enforcing 
specific performance, which may avail against all subsequent transferees with 
notioe.(^) The right thereby created is ordinarily both assignable and 
devisable, and the purchaser acquires in the property as from the date of the 
contract an insurable interest. (^) It cannot be avoided owing to the death, 
bankruptcy or subsequent disability of either party, C^) unless it has been so 
stipulated. And while such a contract may under certain circumstances be 
rescinded, it may, on the other hand, be enforced by a suit for specific 
performance or damages or both : the rule of law in such cases being as follows 
“ Unless and until the contrary is proved, the court shall presume that a breach 
of a contract to transfer immoveable property cannot be adequately relieved by 
compensation in money, and that the breach of a contract to transfer moveable 
property can be thus relieved. The question when such a contract may be 
rescinded or specifically enforced belongs to the domain of law which has bequ 
dealt with in another enactment, and only a short summary will, therefore, 
be here attempted. 


987. A contract for - the sale of land may like any other contract, fall 
through on account of coercion, fraud, misrepresentation, (^^1 
void'and voidablT intiuence,(l*) mutual mistake U2) illegal or immoral 

object or consideration(i3) failure or want of consideration!^^) 
and uncertainty !^^) in addition no which it may bo avoided on account of 
waiver, rescission, release, merger, failure of condition, want of title or material 
defect in title and fraudulent preference.U7) 

The court may refuse specific performance even though the contract is 
neither void nor voidable. Such was held to bo the case where the defendant 


(1) Kilmer v. British Columbia Orchaid 
Lands Ltd*, [1913], A.C. 319(3^415;; following 
Be Dagenham Deck Co, L. B., 8 Ch. 1022; 
In Bunter v. Daniil, 4 Hare 420 (432, 433) ; 
the point arose but was not decided as the 
default was found to have been wai\ed by 
acceptance of the overdue instakueot. 

(2) Ex pB,Tia Manning 2 1*. Wms., 410; 
Savile V. Ih-ax, [1903], 1 Ch., 781 (793). 

(3) Ullspergti v, Meyer ^ (1906), 2 L. A. 
(N. 8.), 221. ■ 

(4) S. 40, ante. 

(5) Atcherley v. l enztwi, 10 IMadd., 538 
(528). 

(0) Edwards West, 7 Ch. I). 858; Ray- 
ner V. Preston. 18 Ch, D., 1, Where the 
contract is personal, it may nat be assigned, 
e. g,, where the purchaser promises to ^11 fdr 
a consideration obtained from the \^dor*& 
own earnings. Uthandi v. Ragavachari, I.L. 


R., 29 Mad. 307. 

(7) W'mged v. Jjefebury, 2 Eq. Ca. Abr., 
32 ; Bennett v. fjoid Tanket ville, 19 Ves. 179 

(8) S. 12 Expl. Specific Relief Act (Act I of 
1877). 

(9) Ch if IV, Specific Relief Act (I of 
1877.) 

(10) 8. 19, Indian Contract Act. 

(11) if?. S, 19A. 

(12) Ib. S. 20. 

(13) 76. Ss. 23, 27, 28, 30. 

(14) 76. S. 2.0. 

(15) 76. S. 21 (c) ; see 8. 8 comm. 25 Hals- 
bury’s Laws of England, p. 424, s. 741. 

(16) Ss. 12, 18. 19. Specific Belief Act (Act 
I of 1877). 

(17) Provincial Insolvency Act (Act HI of 
1907 ; but all other contracts and transfers 
are valid. 76. Ss, 36, 38. 
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agreed to sell his land to the plaintiff who thereupon promised to hush up a 
misoellaneous departmental proceedings against the defendant. The Court 
held that it was impossible to say that the agreement was opposed to public policy^ 
because there was nothing to show what was the complaint against the 
defendant, still as the object of consideration of the agreement was to burke 
an inquiry ordered by a Judge into the official conduct of one of its subordi- 
nates, the court was justified in refusing its specific performaDce.fl) 


988. A purchaser may rescind the contract if the vendor had no valid 

Want of titles. performance of the contract, or 

when the performance was offered, (2) since the vendor 
cannot compel the purchaser to wait on the chance that the former may 
acquire the property. (3) Even if the purchaser gives the vendor a few days 
grace, it does not deprive him of his right to rescind the contract on that 
ground afterwards. The Court will not force a doubtful title upon an 
unwilling purchaser. (5) No title offered by the head of a Hindu family, or a 
family, in which, whether in fact joint or not, claims are put forward by 
members to the property as ancestral, could be good enough to be forced on an 
unwilling purchaser, unless all the co-parceners concurred. (6) Where the con- 
tract for sale provided for its rescission in the event of the purchaser’s solicitor 
not approving of the title, and the solicitor did not advise the sale, the Court 
gave effect to the covenant holding that as the objection raised by the solicitor 
to the title was neither unreasonable nor made in bad faith, and as it could 
not be met without evidence being gone .into, the purchaser was entitled to 
throw up tho contract. C') 


989. Material Misrepresentations.— With regard to misrepresenta- 
tion, a somewhat nice distinction is made in England between an executed 
and an executory contract, or, in other words, between a comoleted sale and a 
contract for sale. For while in the former case the Court of Equity would not 
decree rescission unless the misrepresentation was not only not innocent but 
was also fraudulent in contemplation of a Court of Lawi^) in the latter case 
of an executory contract before completion the Court of Equity recognizes 
the right to rescind it before completion even on the ground of innocent 
misrepresentation, the reason being that a man is not to be allowed to got 
benefit from a false statement however innocently uttered. Misrepresentation 
may relate to the misdescription of property or toother matter relating thereto. 
Where it affects the description, the purchaser may repudiate his contract in 
the following oases ■ (z) Where the property described is not identical with that 
intended to be sold, as where tho vendor intending to sell A described it as /^in 
which case the purchaser may throw up the contract although B resemble A in 
description and may be in every way more valuable. (^0^ {ii) So again, tho right 
of the purchaser will be the same if a material part of the property, is non- 
existent or unascertainable. Uii) Where tho misdescription materially affects 
the enjoyment : as while tho particulars stated restrictions against only certain 


(1) Cfobinda. Nanda Kumar, 18. C.W.N. 
689 ((591). 

(а) Aktncdbhoy v. Sir Dinsha Petit, 11 
Bom. L.R. 546 (660). 

(3) Smith V. Builvr, [1900], 1 (^.B. 694. 

(4) Cohen V. Mg BaChit, 14 I,C. 811. 

(5) Ahmedbhoy v. Sir Dimha Ptiil. 11 
Bom. L.R. 545 (606). 

(б) lb, p. 586. 

(7) Ahro V. pKmotho, 18 C.W.N. 568. 


(8) \mde V. Gibson, 1. H. L. C. 605 ; 
Money v. Jorden, 5 H. L. G. 185 ; Hart v. 
Swaine, 7 Ch. D., 42 ; Brett v. Clowser, 6Ch 
D., 376; Brotvnliev. Campbell, 5 App, Cas. 
936 ; Joliffe v. Baker, 11 Q. B. D.,355. 

(9) Per Jessel, M. R., in Redgrave v; 
Hurd, 20 Ch. P., 1 (12) ; The Reese River S 
Co, V Smith, L. R., 4 H. L., 64. 

(10) Leach v. Mulleti, 3 C & P. 115. 

(11) Robinson v. Musgrove, 2 Mo. k R.. 92. 
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specified trades beidg carried on upon the premises, it appeared that in reality 
several other trades were forbidden, or that there was a right of way over 
a land sold as ** a first-rate building plot of ground. So where there was a 
covenant or an easement materially restricting the user of the land,(3) as that 
there was an under-ground watercourse which third parties had liberty to open 
on payment of damages, or that some one had a right to use the kitchen of 
the tenement 8old,<^) or where a manufactory in a town sold as *'well supplied 
with water'’ was served only by a Water Works Company upon payment of a 
heavy annual rate.(B) (ii;) Where the property does not possess the interest 
contracted to be sold, as where a lease is sold as freehold ('f) or an underlease is 
sold as an original lease(^) or where on the sale of the residue of twelve-and- 
a-half years of a term nothing was said of an option reserved in the lease to 
determine it after it had run for five years, (^1 or where property described as 
freehold is subject to undisclosed restrictive covenants, (u) Where there is 
serious misdescription as to the quantity which cdnnot be adequately compensated 
as where the land is found to contain only half the acreage given but it is 
otherwise if the deficiency in area is small, in which case pecuniary compensa- 
tion would appear to be the only relief available to the purchaser. But this 
is by no means an inflexible rule, for there may be cases where, having regard 
to the purport for which the purchase was made or from other circumstances, 
even a trifiing diminution in quantity may entitle the purchaser to avoid the 
contract. The mere statement in the particulars that the quantity stated was 
“ more or ks? ” or “ by estimation,” or even stronger words would not deprive 
the purchaser of his remedy if a right thereto otherwise exists, And a seller 
knowing the true quantity would not be allowed to practise a fraud, by stating a 
false quantity, with the addition of such words.f^^) (^i) Where the misdescription 
is of such a nature that compensation cannot be estimated ; as where on 
the sale of a reversion, expectant on the decease of A in case he should have 
no children, higrage was described as 66 instead of 64, or as whereon the 
sale of a wood, the particulars erroneously stated that the average size of the 
timber approached 50 feet, the number of trees not being stated or as where 
the particulars stated the premises to be in the joint occupation of A and 
as leesses, when in fact A was only assignee of the lease, and B was a mere 
joint occupier ; (^6) or as whore the right to coal under the estate was shown to 
be in other parties, and no means existed for determining its value: 0^) or as 
where property was described as * now or late in the occupation of H. R. and 
others, and it was in fact subject to leases for lives at low rents which were 
not disclosed.” (^8) 


(1) Flight V. Booths 1 Bing., N.C., 370. 
tS) Dykes v. Blake, 4 Biog., N.G., 463. 

(3) Nottingham Brick Co, v. Butler, 17 
B, D. 778. 

(4) Shackleton v. Sutcliffe, 1 De G. & S. 
609. 

(5) Heywood v. Mallaeien, ^25 Cl. I>. 357. 

(6) Leyland v. Illingworth, 3 De F. J. 
348. 

(7) Browns v. Ftnton, 14 Ves, 144 ; 
Upportan v. Nicholson, L, R , 6 Ch., 436. 

{S)Madely v. Booths 3 De G. & S.r 718 ; 
Camberwell Building Society v. Holloway. 13 
Oh. D., 754 ; In re Brefusi, and Master* a 
contracts, 39 Oh. D., 110; In re Deighton 
and Harris* s Contract, [1898], lOh., 456« 

(9) Weston Y. Savage, 10 Ch. D. 


(10) Phillips V. Caldeleugh, L. R-, 4 Q. 
B 169. 

(11) Arnold v. Arnold, 14 Oh. D., 270 
(283) 

(12) Sugd., 884. 

(13) Sugd., 28, 325. 

(14) Sherwood v. Robins, M. & M., 194 ; 
Bod see Wh^te v. Cuddon, 8 0. & F., 793. 

(15 Lord* Brooke v. Bouthwaite, 6 Ha. 298. 

(16) Ridgway v, Gray, I M. k G., 199 ; but 

pee Qrissell v. Peto, 3 8. & G., 39 ; 

Farebrother v. Oibaon, 1 D. & J., 603. 
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890. V^enial llisreprsssDtations. — Turning now to the other 
vitiatiog miarepresentiatioDS it may be premise^ that a minor vendor misrepre- 
senting himself to be of full age and thereby inducing the purchaser to enter 
into a contract witi him cannot be afterwards permitted to rescind the contract 
on the ground of his minority, provided that be has been guilty of express 
misrepresentations, and of a kind to naturally deceive the person to whom it 
is made. U) Such a representation would in fact amount to fraud on the 
purchaser of which the vendor could not afterwards take advantage. But the 
same result would not ensue if there has been anything short of express 
misrepresentation. A mere implied misrepresentation is wholly insufSoient. 
Again, in order to affect a contract a misrepresentation must be a misre- 
presentation of fact, and not a -mere opinion, such as, for example, a puffing 
praise describing a renewable freehold as nearly equal to freehold, or 
a house of mean character as a desirable residence for a family of distinc- 
tion. Such statements are i!lo doubt misleading and are divided by a narrow 
line from those misstatements which are a sufficient answer to a suit for specific 
performanoe ; but so long as they are merely expressions of opinion and not of 
ascertainable and independent facts they are not sufficient to entitle the 
purchaser to resile from bis contract. But a misstatement as to a fact, as that 
the property has been valued by a surveyor at a certain sum upon the faith of 
which the purchaser contracted, or that a soecified rent was paid for the 
property, stands upon a different footing and entitles the purchaser to rescind 
the contract. But an assertion that a larger specified price was offered by a third 
party is a mere puff and is usually so understood, but if the purchaser has agreed 
to pay a higher price on the faith of that statement, he is entitled to rescind 
the contract as soon as he is made aware of its falsehood. (^1 A misstatement 
may be as much made by suppressio veri maybe by suqgestio falsL 

So where a man is under duty to disoloss, and remains silent leading another to 
infer that there was nothing to disclose, he is guilty of fraud as effectually as 
if he had ardculately uttered it. Such a duty is cast upon the vendor if 
there has been any material change in the property since the date of the 
contract, as where there has been a change in the directorate on the faith of 
which shares bad been applied for. In face, it is the duty of the vendor to ap- 
prise the purchaser of any change which may have opofated on the mind of the 
purchaser. (9) Indeed, in this respect even a stranger is not out of the reach of 
law, for if he had induced the purchaser to enter into the contract on account 
of his own misrepresentations, ho will be compelled to make them good, failing 
which he will bo mulcted in damages. But it would appear that such 
misrepresentations must be tainted with fraud to be actionable. 

99 1 . So again, the purchaser is equally liable if he in any way misleads the 
vendor. For in the words pf Lord Selbourne : Every purchaser is bound to 
observe good faith in all that he says or does, with a view to the contract, and of 
course to abstain from all deceit, whether by suppression of truth or suggestion of 
falsehood. But inasmuch as a purchaser is, generally speaking, under no 
antecedent obligation to oommunicate to his Vendor facts which may infiueoce 

(1) Ex parte Jones, 18 Oh. iJ., 109, (121) K L.R., 1020 (1022). 

eee §§286—238 under S. 7, where the aubject (7) Brownlie v. Camphelly 5 App. Oas., 
is more fully disoussed. 935 (950). 

(2) Fenton V. Brovm^, 14 Ves,, 144. (9) In re Anderson's Case, 17 Ch. D., 873, 

(8) Magennis v. Fallon, 2 Moll., 587. followed in In re Scottish Petroleum Co,, 23 

(4) Buxton V. Lister, 3 Aik., 386 ; Atwood Gh. D., 413 (^36). 

V. Small, 6 0. & F., 232. (9) Davies v. London & Provincial Marine 

(5) Wtlsonv, Fulkr, 8 Q.B., 68. Insurance Co„ 8Ch. D., 469. 

(6) Buxton V. Lister, 3 Atk., 888 (387) ; 26 (10) PuUford v. Richards, 17 Beav., 96. 

G. TP— 79 



TRANSFER OP PROPERTY. 


[a. 84. 


618 

hU owD conduct or judgment wben bargaining for his own interest, no deceit can 
be implied from his mere silence as to such facts, unless he underbakes or 
professes to communicate them. This, however, be may be held to do, if he makes 
some other communication which, without the addition of these facts, would be 
necessarily or naturalfy or probably misleading. If it is a just conclusion that he 
did this inteniiionally, and with a view to mislead in any material point, that is 
fraud ; and it is sufficient ground for ketting aside a contract, if the vendor was in 
fact so misled. A man is presumed to intend the natural or necessary consequences^ 
of his own words and acts, and the evidentia ret would, therefore, be sufficient 
without other proof of intention. If the vendor was not in fact misled, the 
contract would not be set aside ; because a dolu8 which neither induced nor 
materially affected the contract is not enough. Such would be the oase^ 
if the party aggrieved had tested the accuracy of the statements made to him, 12) 
A purchaser who shies off bidders at an auction by making depreciatory 
remarks with a view to secure a good bargain* for himself cannot compel his 
vendor to sell if the latter choses to avoid the contract.l^) On the other hand, 
he is not liable for having made depreciatory comments on the property to the 
vendor, nor is he bound to disclose to the vendor any fact enhancing the value 
of the property, c.jy., the existence of a mine.f^l 

992. Mistake. — Besides misrepresentation, mistake is in certain cases 
also a good ground for rescission. Thus if the auctioneer has knocked down 
tlie property at an undervalue owing to a bona fide mistake on the part of the 
vendor in giving him authority, the contract cannot be specially enforced. (^) 
But DO relief can be granted for an inadvertent mistake in omitting to insert a 
term in the contract or a term as to the legal consequences of the contract )' 
or as to the purpose for which the property may be used. (®) But “rescission 
of a contract cannot be adjudged for mere mistake, unless the party against 
whom it is adjudged can be restored to substantially the same position as if the 
contract had not been made, A contract may be rectified on the ground of 
mistake and it may then be specifically enforced.l^®) But in order to afford a 
ground for rectification, the mistake must be shown to have been mutual, for if 
the mistake is unilateral the utmost the court can do is to declare that there 
has been no contract, because the parties have never been at one.l^B At a sale 
by auction of landed property on November 18bh, 1901, the defendant bid for 
one lot by mistake for another, and it was knocked down to him. On discover- 
ing his mistake, he refused to sign the contract, whereupon the auctioneer 
signed it as his “agent.” The printed particulars, conditions, and annexed 
form of contract had been prepared for a sale on October 17th, 1901, which was 
postponed till November 18th, but bv inadvertence the original date, though al- 
tered in the particulars, remained unaltered in the conditions and form of contract. 
It was held that there was no contract within the.Statute of Frauds, nor any 
consensus ad idem to support an action by the vendor for specific per- 
£ormance.(l2) excepliooal cases, the courts would net hold a man to his 

(1) Coakes v. Howscll, 11 App. Cas.* 232 (8) Mildmay v. Hungerfordy 2 Vern., 243. 

(23o). (9) S 8. Specific Belief Act (I of 1877). 

(2) Murlidhar v. Mabn Mai, 4 I. C. 389 (10) Olleyv. Fisher^ 34 Oh. D., 367; Oulab- 

(391). baiv. Dayabhai, 10 R.H.C.R. 61. 

(3) Eoward v. Hovkyns. 2 Atk., 371, 26 (11) May v, Platte [19(X)], 1 Ch., 616, 

E Ij. R., 624. observing on Harris v. Pepperelly L B , 5 Eq., 

(4) Fox V, Harvey y Jac. 178; cf. PhilUin 1; Garrard v, Fronkely SOBeav. 445; Paget. 

V. How/m/y, L.R. 6 Ch. 770 (77»9). v. Marshally 28 Ch. D., 266; Hunsraj w, 

(6) Day v. Well, 3 Beav., 220. Jlunclmrda.Sy 7 Bom. L. R., 319. 

(6) Parker v. Taswell 2 D. A J. 659, (12) Van Praagli v. FveridgSy [1903] . 1 Ch., 

(7) Powell V. Smith, L, R., 14 Eq., 85- 443. 
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bargaio, if it would otherwise be a hardship amounting to injustioe.^O Parot 
evidence is admissible to prove mistake, which mus t, however, be clearly esta^ 
blisbedtC^) with reference to the circumstances anterior to or contemporaneous 
with the contract, (3) and there may he cases in which even evidence of subsequent 
acts may be material. The purchaser who has paid money under a mistake 
has a lien on the property.(^) 

> * 

893, It is usual and customary for the purchaser to make a deposit as a 
Earnest-money. P^^^^ agreed upon. Such a deposit being not 

merely a part payment but also an earnest of the perform- 
ance of the contract is forfeited if the amount be not unreasonable, and the 
purchaser at any time fail to comply with the conditions. (7) But where there is 
no valid or enforceable contract, or the vendor is not carrying out his part of the 
contract, ho is bound to return the deposit.{8) He is only entitled to retain it 
in pursuance of an express stipulation, (9) or in the event of the purchaser 
refusing to perform the contract, and even then the court may relieve against 
its forefeiture if the purchaser can put the vendor in the same situation as ho 
would have been in, had the contract been performed at the time agreed 
upon. (10) On the other hand, if the vendor’s title is in any way defective, the 
purchaser may throw up the contract and recover back his deposit, since the 
right of the vendor to the benefit of the deposit is by way of solatium for the 
loss of his bargaio, and it implies that so far as he is concerned, he has the right 
to and is able and willing to execute the conveyance, which goes off only through 
the default of the purohaser.(li) Wberet however, the vendor has to return the 
deposit, it may be ordered to be refunded with interest, if it appears to have 
been improperly withheld. Otherwise the vendor may resell the property 
and after making allowance for the deposit, if any received, recover the 
deficiency by way of damages from the purchaser, or may without reselling 
recover damages for breach of the contract. Bui* if on resale the property 
fetches more than it had been agreed to ’ne sold for. the purchaser cannot claim 
the surplus, for having once violated the contract, lio cannot claim under the 
contract. 

994. Sale at an undervalue is no blot upon tho purchaser’s title. A man 
who speculates in laud means always to get as much profit as he can. If, by, 
his superior skill, he foresees that he can make an advantageous profit by 
working, cultivating, and improving a farm, certainly if it is worth his while 
he can do that, and it would bo quite worth tho while of anybody buying from 

(1) Taviplin v. James, 15 Ch. D., 215 ; 

Preston v. huch.Tl Ch !>., 497 ; Steirart v. 

Kennedy, 15 App. Cas., 75 ; cf. S, 36, Specific 
Relief Act (I of 1877). 

(2/ Marquis of Breadalbane v. 'Marquis of 
Chanda s, 2 M. 0., 711 ; Clay v. Buiford, 

14 Jur , 803 ; hlarl of Darnley v. London 
Chaihnni J Dover By-, L.R., 2 H L.,43. 

{S) Karl of Bradfoul v. Karl of Bomnenj 
30 B., 431. 

(4) Mitnro v. Toylot , 8 Ha., 66. 

(5) Meddisonv, Chapman, 1 J. & H., 470 ; 

I^arkinson v. Eanhurry, L R., 2 H. L., 1 ; 

Cooper V. L(yndon Brighton, Ac., Railway 
(hr, 4 Ex. D , 88, 

(6) Manian v. The Madras Bailway Co.,1. 

L.R., 29 Mad. 118. 

(7) Ez parte Barrel, L.R.,10 Ch., 512 ; Best 
V. Hamand, 12 Ch. D , 1 ; Howe v. Smith, 


27 Ch. D., S9 ; Soper v. Arnold, 35 Ch. D., 
5 , 384 ; Collins v. Stimson, 11 Q. B. O . 
Buriorji v. Jamshed, 15 Bom. L. R.,405. 
Natesav. Appavu, 3 I C- 941 <943) ; Boshan 
Lai V. Delhi Mills, I.L.R.. 36 All. 169 (169). 

(8) Rasildal v. Chandra Bhusan. 10 I.C. 
525 (526); Boshan ftal v. Dehli Mills, l.L.R-^ 
33 All. 166 (169). 

{9f Raifhunath v. Chandra Pertab, 17 G. 
W.N., 100. 

(10) Vernon Siehptns, 2 P. Wms., 66; 
Moss V. Mathews, 3 Ves. , 279. 

^1) Wantv, Stallibrass, 8 Ex, D. 175(180). 

(12) Turner v. Marrioti, L.R. 3 Eq., 744. 

(13) Noble V. Edwards, 5 Ch. D., 378 (388) , 
"Binton V. Sparkes, L.R., 3 C.P,, Ifil : Soper 
V. Arnold, 35 Ch. D., 384. 

(14) Ex parte Euniei , 6 Ves., 97. 
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him to pay him whatever in their respeetive judgments the land is worth, 
without considering what the then vendee gave for it himself. Gross 
inadequacy of consideration, may however, be in itself sufficient evidence of 
fraud, while the fact is always relevant for that purpose, though ordinarily, it 
is not regarded as conclusive proof of mala /id 

986. In the absence of an express reservation, all legal incidents accompany 
the property and on transfer pass to the purchaser, (3) 
on sale pa-wlng ^ refusal by or inability of the vendor to transfer them 
may, subject to the x'ules before discussed, be a good ground 
for avoiding sale by the purchaser, f *! For, since a transfer by sale implies the 
transfer of ownership which on the principle cujus est solum ejus est usque ad 
coslum constitutes enjoyment of all rights above and below the land, it 
follows than if the vendor has no title to an underground cellar, I®) or to 
approaches to a bouse or land, <7) the contract would be held to be voidable at 
the option of the purchaser. So it was laid down that the defect was fatal if on 
a sale of groundrents, the vendor was unable to confer the right of re-entry and 
distress, f®) But in certain cases the right of the purchaser may be limited by 
the purpose for which he has purchased the property. A sale of land to a 
Bailway Company would be construed as not including the minerals, stones 
or limestone quarries. It is, therefore, essential that all the rights or liabilities 
in the nature of easements, such as rights of way, or water, or common, or any 
other right which is a burthen upon the estate, should be explicitly notified to 
an intending purchaser, for though such non-disclosure may not of itself avoid 
the contract, it will form an important factor in guiding the determination of 
the court. Matters, however, which are of general notoriety in the 
neighbourhood need not be disclosed. (^2) 

Title-deeds relating to .tjbe property have been aptly called the sinews of 
the land. '^3/ They must be shown to the intending purchaser so as to enable 
him to investigate the title for himself, and Co satisfy himself as to its 
character. 


996. Sale by Auction. — Generally speaking, there is no difference 
between a sale by private treaty and a sale by auction. But, .since in the latter 
case, tbe intervention of an auctioneer becomes usually necessary, bis rights and 
liabilities become germane to the discussion and may be here set out. An 
auctioneer is an agent for both the vendor and tbe bidders at the time he is 
holding the auction. His authority may, however, be revoked at any time 
before the property is knocked down, so that if the vendor has with- 
drawn his authority, the purchaser cannot bind him even though he may 
have bid in ignorance of it. The implied authority of an auctioneer 
does not include an authority to warrant title or .qualitv. (^6) His authority 


(1) Noble V. ICdwards^ 5 Cb. £>«, 378 (890); 
Kilaru v. Polvarapu, 13 M.L.T., 531. 

(2) Vumola Per shad v, Nohhlal^ 6 W.R. 
30(33). 

(3) S. 8, ante', Cato v. Thompson,^ Q.B.D., 
616 ; Skull V. Olenister, 16 0. B.-(N. 8.). 81. 

(4) Pope V. Garland^ 4 Y. & 0., 403. 

(5) He who has the land has rights 

thereon even up to the sky,*^ See §j( 333, 334 
279, ante where the maxim is oited and 
explained. • 

(6) Whittington v. Corder, 16 Jur., 1084. 

(7) Stanton v. Tatterahall, 1 S* & Q., 529 ; 
Denne v. Light, 8 Jur., (N. 8.), 627. 


(8) Langford v. Selmes, 3 K. & J., 320. 

(9) Id England it has been enacted by the 
Lands Glauses Consolidation Acts. 

<10) Dixon V. Cal. Rail Co,, 6 App Oas., 
820. See as to sale by a Railway Go. for 
building purposes, Bird v. Bggleton, 29 Ch. 
D.. 1012. 

(11) Oldfield V. Round, 5 Ves., 508. 

(12) Wake V. Hall, 8 App. Gas., 195. 

(13) Go.-Litt. 6a. 

(14) Blagden v. Bradbear, 12 Ves., 466. 

(15) Mauser y. Back, 6 Ha., 443. 

(16) Payne v. Lord IjeeonfUld, 51 L. J. Q. 
B.. 634. 
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is limited to desoribing the property truly, to represent its actual sitiii^ktion, 
and, if be thinks fit to represent its value. ^be authority given to* 
an auctioneer cannot be delegated by him to another, nor can he at any 
time either before or after the sale vary the contract. (2) He has no right 
*to accept a bid from the vendor, and a purchaser may mulct biip in^ 
damages if he errs in this respect. (^) He may receive the deposit or the 
purchase-money, and if the sale is for cash, if he gives credit, it is at his 
own risk, (^) and the vendor can compel him to pay the money. (^) Neither 
the vendor nor the auctioneer is bound to accept a cheque in payment even of 
a person in credit, much less of a pauper. (6) But if a cheque given in payment 
by the auctioneer is dishonoured, the loss would fall upon the purchaser. (7) 
Until the sale is completed, he keeps the money as a stake- bolder, and which 
he cannot pay out except with the mutual consent of both the vendor and the 
purchaser, (3) and in case of a dispute he may file an inter-pleader. Such an 
occasion may arise where the auctioneer has innocently conveyed the vendor’s 
misrepresentations to the purchaser, or the same property has been resold by 
the vendor upon the alleged default of the first purchaser. An auctioneer’s 
commission varies, but five per cent, is the usual rate, two and-a-half per cent, 
being allowed for sums exceeding Es 5,000. He may, however, forfeit it if the 
sale is defeated by his negligence, and he may even have to pay^damages if he 
negligently misdescribes the property. <9) An agent to sell property who has 
sold the property but received a secret profit from the purchaser must not only 
account for that profit to bis principal, but forfeits bis commission to which he 
might be otherwise entitled. The vendor may provide for a reserved bidding 
or .fix a reserved price, which, according to the English statute on the subject, 
must, however, have been previously announced, 

997. Measure of Damages. — The party aggrieved by a breach of the 
contract to transfer land may sue for specific perforihance, or damages or both. 
(§ 1002). A stipulation as to the payment of a sum as liquidated damages, 
or of a penalty being ordinarily intended merely as security for performance, is 
no bar to a suit for specific performance. Indeed, in granting specific relief 
the Courts are guided by the principle that damages do not afford adequate relief, 
and this is invariably to be presumed in contracts relating to land. (13) And 
in granting specific relief the court has jurisdiction to assess and award damages 
to the party injured, either in addition to, or in substitution for the primary 
relief. If however, the plaintiff omits to claim one or the other relief, his 
subsequent suit therefor would be barred. The benefit of an obligation due on a 
contract for sale is transmutable and on death of the parties is transmitted to 
their heirs. 


998. In a suit for damages affirming the contract, the purchaser may recover 
all legitimate expenses incurred in connection with the investigation of title, search, 
or the like, as well as the cost of preparing a conveyance, interest on his deposit 


(1) Mullens v. Miller, 22 Ch. D.. 194 (199). 

(2) Cockrain v. Irlam^ 2 M. & S., 301 ; 
Catlinv. Bell, 4 Camp., 183. 

(3) Warlow v. Harrison, IE. & E., 295. 

(4) Williams v. Millington, 1 H. Bl., 81 
(85) ; Wiltshire v. Sims,l Camp., 258. 

(5) SuRd., 48. 

(6) Johnston v. Boyes [1899], 2 Ch., 73. 

(7) Bond V. Warden^ 1 Coll., 583. 

(8) Dart., 206. 

(9) Hihhert v Bayley, 2 P. & P.. 48. 

(10) Andrews v. Ramsay d Co. [1903] , 2 K. 


B , 636. 

(11) ^ale of Land by Auction Act, 1867 (80 
& 31 Viot., C. 48). Prior to this statute there 
was a considerable conflict between the rules 
of law and equity. See Thornett v. Hainest 
15 M. & W., 371 (372). 

(12) Howard v,* Hapikns^ 2 Atk., 371; 
Darlty v. Whitaker, 4 Dr., 134 ; Koch v. 
StreiUer (1906)..2 L.R.A. (N.S.), 210. 

(13) S. 12, Speoifio Relief Aot (Aot I of 
1877) ; as to the reason of this rule see* 
Story*s Eq. Jur. (2nd Eng. ed.), § 746, 
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and the residue of his purchase- money if lying idle. But he cannot recover 
expenses incurred prior to the contract, the costs of a survey or the expenses 
of raising the purchase- money, or those incurred in expectation of the contract 
being completed. In England ho cannot recover damages merely for the 
loss of his bargain, except in case of wilful default (2) or unreasonable omission* 
to complete* the title by taking some definite step in the vendor’s power, as for 
example, procuring consent of a third party necessary to convey the estate 
or unless the contract is shown to be infected with the vendor’s fraud, (^) but this 
is not the law in this country, where the vendee’s right to damages is governed 
by section 73 of the Indian Contract Act, 1^) under which the same principle 
regulates the measure of damages, whether they relate to contracts dealing with 
land, or those relating to commodities. Ordinarily, such damages would 
represent the difference, if any, between the contract price and the market value 
at the date of breach. This rule places the liability of the vendor for a breach 
of contract on a higher level than the English rule under which apart from 
fraud, wilful act or illegal omission, the vendor does not appear to be liable for 
damages, even though he may have been guilty of a breach of contract. 
So in England no case for damage can arise if the vendor had agreed to sell, 
though in fact he had no title, if he hona fide believed that he had a good legal 
title. So a title defective in law of which the vendor was ignorant is not 
sufficient to take the case out of the rule. In this respect in England a 
contract relating to land forms an exception to the generality of the rule as to 
damages for breach of contract. In other respects there is no difference. 

But the exception, it should be noted, 'applies only to the breach of a contract, 
and ceases to apply after conveyance, c. g., to the breach of a covenant for 
quiet enjoyment in conveyance .when the damages assessed would be a full 
compensation to the plaintiff for that which he has lost, and not limited to the 
amount actually paid by. him. Where the vendor having entered into 

a contract for* sale, declined to complete it; meanwhile the property was 
acquired under the Land Acquisition Act, and compensation paid to the vendor. 
The measure of damages for the aggrieved party was held to be the difference 
between the contract price and the compensation allowed, So a vendor 
who has stipulated to give vacant possession is bound by his agreement, failing 
which, ho may have to pay damages in the nature of compensation. So if the 
property has deteriorated since the date of the contract or the tenants have 
left, the vendor is liable to compensate the purchaser, And where the 
vendor through no fault of his own fails to make good his title to the property 
sold, and the vendee refuses on that account to purchase tbe property, but 
claims compensation, it has been held on the lines of the English cases that 


(1) Hanslix) v. Padwick, L. R., 5 Ex., 615 ; 
Richardson v. Chasen, 10 L.R., 10 

756 ; Hodges v. Lord Litchfield, 1 Bing. (N. 
C.), 492 ; Sherry v. Oke, 3 Do\i«4.. 349 (361). 

(2) Eunell v Fitch, L.R.4 Q.B. 659, 

(3) Day v. Singleton, ri8991, 2 Ch. 320. 

(4) Bain v. Fotherqill, L.R.. 7 ILL.* 158 
(183) ; following Fhuieau v. Thornhill, 2 W. 
Bl., 1078, which has been held not to be the 
law here — Ranchhod v. Maninohan Das, I.L. 
R , 32 Bom , 166. 

(5) Ranchhod v. Maninohan Das, I*L.R., 
32 Bom. 165. 

(6) Nagardas v. Ahmed Khan, I.L.R., 21 
Bom. 175 (185) ; Ranchhod v. Maninohan Das 
I.L R. 32 Bom., 165 (170, 171). 

(7) Vounseity. Puller, 17 C. B., 660; ex- 


plained yer Denman, J., in Bain v. Father- 
gill, L. R.. 7 H.L., 158(18.3). 

(8) Noble y. Edwardes, 5 Oh, D., 378. 

(9) Lock V. Furze, L.R. 1 C. P., 441 (452); 
but the obiter is no longer law. See Bain v. 
Fntherqill, L. R., 7 H. L., 168. supra. 

(10) Nabin Chandra v. Krishna, 38 Cal. 458 
(466). 

(11) Royal Bristol (tc.. Society v. Romash, 
35 Gh. D. 390 (398). 

(12) Jaqucs v. Millar, Oh. D. 163 (169) ; 
followed in Royal Bristol, tCc.. Society v. 
Romash 35 Ch. D., 390 (396). 

(13) Phillips V. Silvester, L. R. 8 Ch.. 173 ; 
followed, in Royal Bristol, tOc. Society v. 
Romash 35 Ch. D., 390 (397). 
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the purohaser is entitled to compensation, but only to the extent of the actual 
expenses incurred, and not for the loss of his bargain. (D But where one party 
induces another to contract on the faith of representations made to him, any 
one of which is untrue, the whole contract is, in a Court of Kquity, considered 
*as having been obtained fraudulently. (2) 

909. The vendor is entitled to rescind a contract for sale for the same 
reasons as would suffice to avoid any other contract. Special damages may be 
recovered where the vendor can be shown to be in fault or unwilling to incur 
expense in making good his title. The purchaser can enforce his contract not 
only against the vendor himself, but also against tbe other transferees with 
notice or subsequent purchasers. W So while the contract to give the 
first refusal does not create any interest in land, still where in contravention 
of the contract, the owner agrees to sell the land to a third person who has 
knowledge of the contract, he may be restrained from carrying out the contract, 
by an injunction and by a declaration of the plaintiff’s right of pre-emption. (^) 

1000. Equitable Rights under Contract.— A notice of the 
contract of sale must be notice of an existing obligation. When a transferee 
hearing of a contract is also informed that the time for performance has long 
passed without anything being done, a fa<ir inference may be drawn that the 
right has been waived or discharged, (e) A person suing for specific perform- 
ance for sale has only a cause of action against his vendor. Subsequent pur- 
chasers, claiming under an adverse title, cannot be made parties to a suit for 
specific performance ; for if it were otherwise, the court might be called upon to 
adjudicate upon questions which might never arise, as it might appear that the 
contract either ought not to be, or could not be performed. (7) But where the 
plaintiff sues on the averment that the subsequent transfer is a mere henami 
transfer, resorted to in concert with the vendee to defeat his rights, there is then 
really one cause of action against the two persons (the two being identical), and 
they may both be impleaded in the same suit. (8) 

Where the parties have only entered into a contract for sale, and the 
vendor thereafter resiles therefrom, the obvious course for the purchaser is to sue 
for specific performance of the agreement. If he omits* to sue for it and only 
claims possession, he could not afterwards be allowed to sue for the former 
relief, which would be barred by section 43 of the Code. (9) And such a plea in 
bar of a suit may even be taken in argument even though it had not boon raised 
in pleadings. 


(1) PitCLViber v Cns.'tibai, I. L. R. 11 Bom- 
272; following Fhureau v. Thornhill, 2W. 
Bl. 1079; Bfiin v. Fothergill, 7L. R,. 7 II. L. 
159 held Engell v. Fihh. 4 Q B*, 659 inap- 
plicable. 

(2) Partah Chu^der Clhose v. Mohendra- 
nath, I. L. R. 17 Cal.; 291 P. C. cf. Hope v. 
Walter (1899), 1 Ch.879. 

(3) Burnandaii v. Jawad Ali. I. L. R. 27 
Cal- 469. 8. 91 of the Indian Trusts Act (Act 
II of 1882). 

(4) S. 27 (6) of the Specific Relief Act (Act 

I of 1877). ^ . 

(6) Manchester Slvp Canal to v. Man- 
chester Racecoutse CO'(1901)» 2 Gh. 37; follow- 
ing Lumley V. Waguer. 1 Da M. & G 604. 

(6) Ramasirami v. Chinnaiu 11 M. L. J. 
R. 132. 


(7) Tasker v. Small, 3 My. &Cr., 33 ; De 
Jloqhion v. Money, L.R., 2 Ch., 164 (170) ; 
Luckiumey v, Faznlla, I.I.J.R., 6 Bom., 177; 
MokundLallv. Chotay Lall, I.L.R., 10 Cal., 
lOGl (1068). . 

(8) Per Hitter, J., in Mokund Lall v. 
Chotay Lall, I.L.R.. 10 Cal.. 1061 (1069) 
(distinfiiuishing De Houghton v. Money, L. 
R., 2 Ch. 1661 ; Luckumsey v. Fazulla, I.L. 
R.. 5 Bom., 177 ; Joy Govind v. Goureepro- 
shad, 7 W.R., 201 iver Peacock, 0. J., at p. 
202) ; followed in Fergusson v. Oovernvient, 
9 W.R. 158 ; Naoroji v. Rogers, 4 B.H.C.R., 

1 (o;.. 

(9) Rangayya'v* Nanjappa, I, L. R., 25 
Mad. 494 (603), P.O., now o. 2 r. 2. Act V of 
1908. 

(10) ib., p. 496. P.C. 
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1001. While the proviso provides that a contract of sale does not of itself 

interest in or charts on the property sold, still it 
* poateB8lon**^ ” where the contract is followed up by 

^ something more, os for example, transfer of possession 

and payment of the whole of the purchase-money, then the mere fact that the 
transfer-deed has not been executed and registered would not prevent some 
interest in the property from passing to the transferee. Thus in a case where- 
under a contract of sale with respect to certain fields, possession was delivered to 
the vendee, and the whole of the purchase- money was paid to the vendor, but 
the transfer was not effected, as the necessary conveyance had not been execu- 
ted, and subsequently a judgment-creditor of the vendor sought for a declaration 
that the fields were liable to be attached and sold as the property of the judg- 
ment-debtor, it was held that the judgment-debtor was nothing more than a 
baie trustee and had no attachable interest in the property. 1^) Similarly in 
another case it was laid down that an unregistered agreement of sale accom- 
panied with possession is entitled to priority over a registered deed of sale 
subsequently executed, With reference to these cases it may be observed that 
in so far as they purport to hold that a valid title mav be made aliunde , they 
are in direct confiiot with the section, and cannot be held to be sound in view 
of the sale as understood in this country, though according to the English view 
which regards the vendee as the equitable owner of the estate as from the date 
of the contract <3/ the case might be otherwise. (H 942, 960). Where the same 
property was mortgaged to two creditors, and one of them instituted a suit and 
put the property to sale and thereaftei* the second purchaser also had the same 
property sold, it was held that nothing passed by the second sale. " It is clear,” 
said Parsons and Banade, JJ., that the properties were only charged once 
under the deed, and therefore they could only be sold once, so that* the person, 
who first bought any of . them must be held to be entitled to it. Had the 
provisions of the Transfer of Property Act. section 85, been observed, there 
could have been no such thing as a second suit or a second sale. As it is, 
Sorabji having been allowed to sue alone and the portion of the property now in 
suit having been sold by him alone, we must hold that the other credi- 
tors acquiesced in his conduct, and their remedy will be against him, if he 
has obtained more money than be was proportionately entitled to out of the 
charge. The charge, however, to which the property was made liable by the 
deed, must be held to have been liquidated by its sale, and there was no second 
charge upon it that could be recovered from it by any other of the creditors 
A person put in possession under a contract for sale was, however, held entitled 
to resist his ouster by a subsequent vendee under a registered sale deed, if 
only on the strength of his charge for the purchase money paid by him.W 

1002. As regards the right of the vendor to recover damages for breach of 
contract by the purchaser, his rights are generally similar. 
Yenoor • rema y. QifcjjQr g^Q purchaser for specific performance or 

only for recovery of damages for breach of contract, in which case he can 
recover only the damages actually sustained by the breach of contract, W or 


(1) Karalia v. Mansukliram, 24 

Bom., 400; distinguishing Harmasji v. 
Keshav, I. L. R., 18 Bom., 13 ; Ram Baksh 
V. MughlanU 1* L- Rm 26 All. 266 ; dissented 
from in Lalchand v. Lakshman, I.L.B., 28 
Bom., 466, of. 8 . 55 (6) (6K posf, & 8 . 91. 
Indian Trusts Act (Aot II of 1882). 

(2) Eari Keshav v. Hira Chima, 2 Bom. 
L.R., 110 ; see also Anr&aisoppa v. Dharm^ 


apva, lb, p. 223,' 

(3) FAiward v. West, 7 Ch. D., 868 ; Laf- 
chand v. Lakshman,I,h*B.,2S Bom. 466 (471). 

(4) Pranivandas v. Ishwardas, 2 Bom. L. 
R., 30. 

(5) Puccha Lai v. Kunj Behari IS O.W. 
N. 445; but see Kurri Veevareddi v. Kurri 
Bapireddi, I. L. R. 29 Mad. 336 P.B. 

(6) Laird v. Pirn, 7 M. & W., 474. 
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agaio, he may sue for speoiho performance with compensation, in which case 
the court will be guided by the rules of equiby laid down in the Specific Belief 
Ac(i. (^1 Of course, it is desirable, but by no meaus necessary, that the plaintiff 
suing for specific performance should expressly ask for the alternate relief for 
refund of his deposit, for if the Court refuses the one relief it is competent to it 
to grant the other relief, though it had not been expressly prayed for. (^) The 
specific performance of a contract otherwise proper to be so enforced cannot be 
dispensed with merely because the vendor had agreed to pay a certain sum in 
case of noa-performaDce.(3) This is in accordance with the English rule of 
equity that if a thing be agreed upon to be done, though there is a penalty 
annexed to secure its performance, yet the very thing itself must be done. 
Ordinarily, therefore, it is no answer to a claim for specific performance that 
the vendor had stipulated for the payment of a certain sum in case of default. 
Whether the sum so stipulated is itself recoverable depends upon whether it is 
a penalty or liquidated damages. If the sale goes off through the defect of 
title in the vendor, he cannot sue him for use and occupation, since no contract 
can arise by implication of law, under circumstances, the occurrence of which 
Neither of the parties ever had in their contemplation. (^) But if the purchaser 
continues in possession, after the contract is clearly abandoned, he will be liable 
in respect of such subsequent occupation. (6) But before its abandonment, the 
purchaser holds as a tenant-at-will and cannot be ejected without notice, <7) bat 
his subsequent possession is that of a trespasser liable to be determined without 
notice. But such possession is capable of being protected against a 
subsequent transferee with notice; and .as between two claimants with even 
equities, the prior purchaser may hold up his possession as a shield against his 
adversary. And as against the vendor himself tbe purchaser may, it is said, 
protect his possession so long as his right* to specific performance is not 
barred by holding the vendor estopped from ejecting him on the ground that 
having let him into possession of the property in pursuance of the contract, 
he could not evict him, and thus repudiate his contract. (9) Indeed, the view, 
that a person having merely the benefit of a contract of sale, may defend his 
possession of the property against the rightful owner by reference to that con- 
tract, is the outcome of a legal system which recognizes the existence of legal 
and equitable ownership. In this country, where such a distinction is unknown, 
there is no room for the engrafting of an equity on to an enactment which 
would bo even inconsistent with its terms. But this is at best a doubtful 
equity that can no longer bo enforced after the right to specific performance is 
barred. The right of the purchaser to retain possession must be distinguished 

(7) Doe V. Stanioriy 1 M. & W., 700. 

(8) Markey v. Coote, 10 Ir. B. (G.L.) 149. 

(9) Beqam v. Mhd. Yakuba I. L. R., 16 
All., 344 (358) F.B ; RamBakshv. Mttghlani, 
I.L.R., 96 All., 266 (269); Immudipattam y . 
Periya Doraadmit I.L.B., 24 Mad., 877 (384), 
P.C.; Ittappan v. Parangodany I.L.R., 21 
Mad.« 291 ; Puchka Lai v. Kunj Beha/ri, 18 
O.W.N. 446 ; Sheoramv, Lalman, 13 O.P.L. 
B., 163 ; contra in Kurri Veerareddi y. Kurri 
Bipireddiy I. L. R., 29 Mad-, 336 (344). F.B.; 
Achutan v. Komafiy 13 M. L. J. R., 217 ; LaU 
chatvd V. Lakshmariy I. L. R., 28 Bom., 466. 
In the Madras Full Bench case <29 Mad., 
336 (348)) the^ dictum of the P. C., to the 
contrary is pro*oouaoed to be obiter, 

(10) Jeyram v. Oanpatiy 17 0. P. L. B., 19. 
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<1) Ss. 14-17 (Act I of 1877). 

(2) O. 7, r. 7, Oivil Procedure Code ; Raghu- 
nath Sahai v. Chandra Protap Stnqhy 16 I. 
C. 268 ; Citing Ibrahim Bhai v. Fletcher , I.L. 
B , 2l’ Bom. 827 : Alakashi v. Harachand, 
I L R 24 Cal. 897 ; Amena Bibi v. Odil 
Narainl LL.R. 31 AIL, 68 P.C. ; P^rangadan 
V. Perumtoiullay 1. Li. R. , 27 Mad. 380; 
Sowe V. Smith 27 Ch. D., 89, 

(3) 8. 20, Specific Relief Act (Act I of 

1877)* 

(4) S. 74, Indian Contract Act (Act IX of 
1872) ; LawY, Local Boards [1892] , 1 K. B., 
127 (132) in which the law is historically 
treated per Kay, L. J., pp. 133-136. 

(6) Bugd., 179; Kvrtland v. PounseU, 2 
!Eaunt., 145. 

(6) Howard v. Shaw, 8 M. & W., 118. 
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from his right to take it in pursuance of his contract, which alone gives him no 
right to take possession. 

1003. The party complaining of a breach of contract is bound to show 

Wh t laintiff ready to fulfil his own engagements, and if he 

most show.** other party for specific performance, he must tender 

' what is due from him. If the party aggrieved be the 

purchaser, he must tender a conveyance and the price with interest, and if 
the vendor, he must shew that he was ready and willing to execute the 
conveyance. 12) in a suit for damages .for breach of an executory contract, it is 
open to the defendant to show that it is not binding upon him inasmuch as it is 
not binding upon the plaintiff. On the other hand, a right to specific per- 
formance may be set up by way of defence, Where the equitable title is 
complete, a legal conveyance will be decreed, though the property may have 
been much enhanced or depreciated in value. W Subsequent events do not, 
except in the cases provided for in the next section, vary a contract once fairly 
completed. In a suit for specific performance, the court may allow the plaintiff 
to amend his plaint so as to make it include a claim for the refund of the 
earnest-money, though ic was not asked for until a late stage of the case. 
Indeed, it is open to the court to determine the right to specific performance of 
a contract, or in the alternative, to a return of the earnest-money, and the plaintiff 
should not be driven to a separate suit for the recovery of his deposit, 
Where a decree based upon a compromise directs that one party should execute 
a conveyance in favour of another within a stated time after the decree, the 
proper course for the parties is then'to proceed regularly as if a decree for 
specific performance was made, ff) 

1004, In the absence of an agreement to the contrary, it is the duty of 
the purchaser to prepare and tender the sale-deed duly stamped at his own 
expense, In the case of mutual and concurrent agreements, the plaintiff 
must shew his readiness to nerform his part of the agreement before he can 
compel the other party to perform his part. Thus, where bv a memorandum of 
agreement A agreed to sell to B certain lands, therein described, and all the 
mines, beds and veins of coal, etc., under the same, at a certain price, and B 
agreed to purchase from A all coal that he might from time to time require at 
a fair market price, it was held that the two covenants were concurrent and 
that A could not sue B for not taking the coal without ^averring performance or 
a readiness to perform bis part of the contract. (^) The question whether the two 
agreements were concurrent and mutually interdependent, of course, depends 
upon their character and the intention of the parties. 

1006. The Contract is indivisible. — A contract for the sale of land 
is indivisible, and a man who has his option whether he will affirm it, must elect 
either to affirm or disaffirm it altogether : he canPot adopt that part which is 
for his own benefit and rejjsct the rest . “ He cannot blow hot and cold.”(l®) 


(1) Knight v. Crockford, 1 Esp,, 190; East 
London Union v. Metropolitan Railway Co., 
L. R., 4 Ex., 309. 

(2) Thames Haven Co.v. Brymer,5 Ex., 7 11. 

(3) Ahmedahad Municipality v. 8ule~ 
manji, 6 Bom. L. R., 592. 

(4) Began v. Muhammad, I. L. R. 16 All., 
344, F. B. ; Ittappan v. Parangodan, I. L. 
R., 21 Mad., 291 ; Sheokaran v. Lalman, 13 
C. P. L. R.. 165. 

(5) Revel v. Hussey^ 2 Ball. & B., 287 ; 
Barclay v. Wainright, 14 Ves., 66. 


(6) Ibrahimbhai v. Fletcher, I. L. R., 21 
Bom. 827, F. B. 

(7) Hare Krishna v. Priya Nath, 10 0. W, 
N., 346. 

(8) S. 29 (c), lodian Stamp Aot (Aot II of 
1899). Stephens v. De Medina, 4 Q. B., 422. 
See the subject further discussed under 
S. 66 (1) (d) post. 

(9) Bankart v. Bowers, L. R., 1 0. P., 484 
(489). 

(10) Smith V. Hodson, 4 T.B.. 211; Fakiray 
V. Qadigaya, I. L. B., 26 Bom., 88 (94). 
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1 006. Stamp raquired for a Convoyance. — The proper stamp-duty 
on a sale-deed is regulated by the* Indian Stamp Aot.(^) The amount payable 
on a conveyance is-properly calculated on the consideration set forth therein, 
and not on the iotrinsic value of the property conveyed. And in the case 
of a sale of property subject to a mortgage or other incumbrance, any unpaid 
mortgage-money, or money charged together with the interest (if any) duo on 
the same, shall be deemed to be part of the consideration for the sale : provided 
that where property subject to a mortgage is transferred to the mortgagee, he 
shall be entitled to deduct from the duty payable on the transfer the amount of 
any duty already paid in respect of the mortgage.” (3) But in a suit for cancella- 
tion and delivery of a deed, the plaintiff is at liberty to value the claim in any 
way he likes, and the court has no power to revise the valuation in the absence 
of any rule framed by the High Court for the purpose.^^) 

1007. Liimitation. — The period of limitation prescribed for the enforce- 
ment of a contract for sale, is fixed at three years reckoned from the date fixed 
for the performance, or if no such date is fixed, when the plaintiff has notice 
that performance is refused, (5) and a suit for compensation for the breach of a 
contract is either six(3l or three years (7) according as the contract is or is not 
registered. A mere recital in the sale-deed that the consideration had been paid 
cannot be construed as a contract in- writing, to pay the consideration-money, so 
as to enlarge the period of limitation to six years. But where a sale-deed 
embodied the contract for sale which preceded the actual sale, the longer period 
may apply oven though the sale-deed^ contained an acknowledgment that 
the consideration had been paid, when in fact it had not been paid. (9) And it 
seems that a document executed and given by a vendor of property to his 
purchaser and registered, acknowledging payment of a sum of money on account 
of the price, and providing that the balance should be paid within a certain date 
has been construed to bo “ a contract in writing,” within the meaning of Article 
116 of the Limitation Act, even though it be not signed by the purchaser.!^®) 
The suit to enforce the vendor’s lien is governed by Article 111 and not by 
Article 152 of the Limitation Act.^) In certain cases, Article 132 may have 
to bo called into requisition. In this connexion, it has to bo noted that the 
word “ purchaser” boars a far wider import in theEngl/sh law than it does in 
Indian law, as in the language of the Conveyancing Act, it comprises not only 
a purchaser properly so called, but also “ a lessee or mortgagee or an intend- 
ing purchaser, lessee or mortgagee or other person who for valuable considera- 
tion takes or deals with property. In other words, the term is extended in its 

(1) Act II of 1899, Sch. I, Art. 23. (6) 76., Art. 116. 

(2) ladiaa Stamp Act (1899), Sch. I, Art. (7) 76., Art. 115. 

23. References under Stamp Act (1879). 1. (8) Seahachala v. Varada, I. L. R., 26 

L. R , 20 Mad., 27 ; I. L. R., 20 Bom., 432 ; Mad., 55 (69). 

1. L. R., 23 Cal., 283 ; see also *Shantappa (9) 76., following Avuthalav, Dayumma^ 

V. Subrao, I. L. R.. 18 Bom., 432. I. L. R., 24 Mad., 233. 

(3) S. 24, Fixpl. Indian Stamp Act (Act II (10) 76., following Ambalavana v. Pan- 
ofl899). In re iVira6ai, I.L.R.. 29 Bom. 203; daram.l^ Ij. R., 19 Mad., 52 ; Kotappa v. 
Reference No. 12 of 1905 ; 3 L.B.R., 206 F., Vallutt I. L. R., 25 Mad., 50. 

B. (If the vendee transfers to his vendor by (11) Avuthala v. Dayumma, I. L. R., 24 
way of mortgage an interest in the property Mad., 233. 

sold, the transfer deed is chargeable with the (12) S 2 (viii). Conveyancing and Law of 
full amount of duty.) Property Act, 1881 (44 & 45 Viet., C, 41); 

(4) Ouruvajamma v. Venkatakrishnama, I. ]^tllouqhby v. WilUmghby^ 1 L.R., 397 (402); 

L, R., 24 Mad., 34 ; Samiya v. Minammaht Dolphin v. Aylward, L. R,, 4 H. L., 486 ; 

I.* L*.* R.f 23 Mad., 490, followed in Mad. Lister v. Tumor ^ 5 Hare, 281 ; Manavikra^ 

Uorep. oV M. A., No. 77 of 1903. man v. Ammu, I. L. R., 24 Mad., 471 (488), 

(6) Art. 1 13, Sch. II, Indian Limitation P. B. 

Act (Act XV of 1877). 
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application to mean persons who obtain possession of property by any means 
except by descent, CO And in this artificial sense, the word has been held to have 
been used in Article 134 of the Indian Limitation Act. (2) 


1008. Apart from limitation, delay is sometimes spoken of as disentitling 
^ a plaintifi to his remedy of specific performance. (3) But 
Laches. there is no reason for refusing specific performance on 

the mere ground of delay, though delay may be suggestive of waiver in which 
ease, the relief is refused not because of the delay, but because of waiver. Delay 
may, however, be material in cases where the other party has been put in a 
situation, in which it would not be reasonable to place him, if specific performance 
is decreed. A contracted with B for the purchase of some property paying 
instalments. Having paid all but the last instalment, A disappeared, and B 
the price in could not trace bis whereabouts. B thereupon entered upon 
the property. Some time after A re>appeared and claimed specific performance 
of his contract and damages. The first court held that A’s conduct amounted 
to repudiation of his contract. But reversing this decision, it was held by the 
Court of Appeal that the conduct of A did not amount to repudiation and that 
therefore he was entitled to damages though he could not claim specific 
performance. (5) 


55 . In the absence of a contract to the contrary, the buyer 

Rifthts and liabi Seller of immoveable property respect- 

of buyer and ively are subject to the liabilities, and have the 
•®ii®'- rights, mentioned in the rules next following, .or 

such of them as are applic 9 ,ble to the property sold ; 


(1) The seller is jDOund— 

(a) to' disclose to the buyer any material defect in the 

property of which the seller is, and the buyer is not 
aware, and which the buyer could not with ordinary 
care discover ; 

(b) to produce to the buyer on his request for examination 

all documents of title relating to the property which 
are in the seller’s possession or power ; 

(c) to answer to the best of his information all relevant 

questions put to him by the buyer in respect to the 
property or the title thereto ; 

(d) on payment or tender of the amount due in respect 

of the price, to execute a proper conveyance of the 
property when the buyer tenders it to him for 
execution at a j/roper time and place ; 


<1) LiU. S. 12, Co. liiu. 186, Will's R. B. 
(18th Ed.), 67, 211. 

(2) Manavikraman v. AmmUt I. L. R.. 24 
Mad., 471 (483), F. B.; Ourdeo Singh v. 
Chandrilla Sinqh, 6 C. L. J< 64. 

(3) Mokund Lall v, Chttay Lall, I. L. R. 
10 Cal., 1061; Barkhurdar v. Baji, 7 I.O* 668 
(670). 


(4) Lindsay Petroleum Co., v. Hurd, L. 
R., 6 P. C*, 221 (239); Jamnadas v,Atmaram, 
I. L. K,, 2 Bom., 183 ; Kissen Oopal v Kally 
Prosanno, 1. L. R,, 33 Oal., 633 (636, 637); 
s. 22 (1), Speoifio Relief Aot (Aot I of 1877). 

(5) Cornwall V, Henson, [1900], 2 0h„ 298; 
overruliog Cormoall v. Henson, [1899], 2 Oh. 
710. 
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(e) between the date of the contract of sale and the 
delivery of the property, to take asi much care of the 
property and all documents of title relating thereto 
which are in his possession, as an owner of ordinary 
•prudence would take of such property and docu- 
ments ; 

if) to give, on being so required, the buyer, or such 

person as he directs, such possession of , the property 
as its nature admits ; 

ig) to pay all public charges and rent accrued due in 

respect of the property up to the date of the sale, 
the interest on all incumbrances on such property 
due on such date, and, except where the property 
is sold subject to incumbrances, to discharge all 
incumbrances on the property then existing. 

(2) The seller shall be deemed to contract with the buyer 
that the interest which the seller professes to transfer to the 
buyer subsists, and that he has power to transfer the same : 

Provided that, where the s^Ie is made by a person in a 
fiduciary character, he shall be deemed to contract with the 
buyer, that the seller has done no act' whereby the property is 
incumbered or whereby he is hindered frorja transferring it. 

The benefit of the contract mentioned in this rule shall be 
annexed to, and shall go with, the interest of the transferee as 
such, and may be enforced by every person in whom that interest 
is for the whole or any part thereof from time .to time vested. 

(8) Where the whole of the purchase-money has been paid 
to the seller, he is also bound to deliver to the buyer all 
documents of title relating to the property which are in the 
seller’s possession or power : 

Provided that (a), where the seller retains any part of the 
property comprised in s.uch documents, he is entitled to retain 
them all, and (b), where the whole of such property is sold to 
different buyers, the buyer of the lot of the greatest value is en- 
titled to such documents. But in case (a) the seller, and in case 
(b) the buyer of the lot of greatest value, is bound, upon every 
reasonable request by the buyer or by any of the other buyers, 
as the case may be, at the cost of the person making the request, 
to produce the said documents and furnish such true copies 
thereof or extracts therefrom as he may require ; and in the mean- 
time, the seller, or the buyer of the lot of greatest value, as the 
case may be, shall keep the said documents si^ife, uncancelled and 
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undefaced, unless prevented from so doing by fire or other 
inevitable accident. 

(4) The seller is entitled — 

(a) to the rents and profits of the prope^;ty till the 
Ownership thereof passes to the buyer ; 

(b) where the ownership of the property has passed to the 

buyer before payment of the whole of the purchase- 
money, to a charge upon the property in the hands of 
the buyer for the amount of the purchase -money, or 
any part thereof remaining unpaid, and for interest 
on such amount or part. 

(5) The buyer is bound — 

(a) to disclose to the seller any fact as to the nature or 
extent of the seller’s interest in the property of which 
the buyer is aware, but of which he has reason to 
believe that the seller is not aware, and which 
materially increases the value of such interest ; 

(b) to pay or tender, at the time and place of completing 

the sale, the purchase-money to the seller or such 
person as he directs ; provided that, where the proper- 
ty is sold free from incumbrances, the buyer may 
retain out-of the purchase-money the amount of any 
incumbrances on the ])roporty existing at the date of 
the sale, and shall pay the amount so retained to the 
persons entitled thereto ; 

(c) where the ownership of the property has passed to 

the buyer, to boar any loss arising from the destruc- 
tion, injury or decrease in value of the property not 
caused by the seller ; 

{d) where the ownership of the property has passed to the 
buyer as between himself and the seller, to pay all 
public charges and rent which may become payable 
in respect of the property, the principal moneys due 
on any incumbrances subject to which the property is 
sold, and the interest thereon afterwards accruing due, 

(6) The buyer is entitled — 

(а) where the ownership of the property has passed to 
him, to the benefit of any improvements in, or 
increase in value of, the property, and to the rents 
and profits thereof. 

(б) unless he has improperly declined to accept delivery of 

the property, to a charge on the property, as against 
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the seller and all persons claiming under him With 
notice of the payment, to the extent of the seller’s 
interest in the * property, for the amount of any pur- 
chase-money properly paid by the buyer in anticipa- 
♦tion of the delivery and for interest on such amount ; 
and, when he properly declines to accept the delivery, 
also for the earnest (if any) and for the costs (if any) 
awarded to him for a suit to compel specific perform- 
ance of the contract or to obtain a decree for its 
rescission. 

An omission to make such disclosures as are mentioned in 
this section, paragraph (1), clause (a), and paragraph (5), clause(a>, 
is fraudulent. 

1009. Analogous Law. — The provisions of this section closely 
correspond with those of the Indian Contract Act, which are noted below. The 
section is in most part founded upon section 7 of the English Conveyance Act of 
1881, which, so far as it relates to the subject under notice, runs as follows : — 

7. (1). Ld a conveyance, there shall, in the several cases in this section meotioned, be 

deemed to be included, and there shall in those several cases by virtue 
CovonanlK for title of this Act, be implied, a covenant to the e^ect in this section stated, 
to be iinpliofl. by the person or by each person who convoys, as far as regards the 

subject-matter or share of subject-matter expressed to be conveyed by 
him, with the person, if one, to whom the conveyance, is made, or with the persons jointly, if 
more than one, to whom the conveyance is made as joint tenants, or with each of the persona 
if more than one, to whom the conveyance is made as tenants in common, that is Ld say : — 

On conveyance tor (A) In a conveyance for valuable consideration, olher than a mort- 
value by beneficial gage, the following covenant by a person who conveys and is expressed 
to convey as beneficial owner fnamoly): 

That notwithstanding anything by the person who so conveys, or any one through whom 
he derives title, otherwise than by purchase for value, made, done, 
Itiiiht to e.onvj y, executed or omitted, or knowingly suffered' the person who so oonvey^., 
has, with the concurrence of every other person, if any, conveying by hi^, 
direction, full power to convoy the subject-matter expressed to be convoyed, subject as, if so 
expressed, and in the manner m which, it is expressed, to be conveyed, and that, 
notwithstanding anything as aforesaid, that subject-matter shall remain to and be quietly 
entered upon, received, and held, occupied, enjoyed, and taken by the person to whom the 
conveyance is expressed to be made. 

And any person deriving title under him, and the benefit thereof shall be received and 
taken accordingly, without any lawful interruption or disturbance by 
Uuiet onjoyniont the person^ who so conveys or any person conveying by his direction, 
or rightfully claiming or to claim by, through, under, or in trust for the' 
person who so conveys, or any person conveying by his dfrection, or by, through, or under 
any one not being a person claiming in respect of an estate or interest subject whereto the 
conveyance is expressly made, through whom th^e person who so convoys derives title,, 
otherwise than by purchase for value. 

And that, freed or discharged, from, or otherwise by the person who so conveys, sufficiently 
indemnified against, all such estates, incumbrances, claims, and 
Freedom from incum- demands other than those subject to which the conveyance is expressly 
ranco. made, as either before or after the date of the conveyance have 

been or shall be made, occasioned, or suffered by that person or by any person conveying by» 
his direction, or by any person rightfully claiming by, through, under, or in trust for the 
person who so conveys, or by, through, or under any person conveying by his direotion, o^ 
by, through, or under any one through whom the person who so conveys derives titlei,| 
otherwise than by purchase for value. 
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And further, that the person who so conveys, and any person conveying by his 
Wiirfchar asHoranco direction, and every other person having or rightfully claiming any 
estate or interest in the subject-matter of conveyance, other than an 
estate or interest subject whereto the conveyance is expressely made, by, through, under, or 
in trust for the person who so conveys, or by, through, or under, any person conveying by his 
direction, or by, through, or under any one through whom the person who so conveys derives 
title, otherwise than by purchase for value, will, from time to time and at all times after 
the date of the conveyance, on the request and at the cost of any person to whom the 
conveyance is expressed to be made, or of any person deriving title under him, execute and do 
all such lawful assurances and things for further or more perfectly assuring the subject- 
matter of the conveyance to the person to whom the conveyance is made, and to those 
deriving title under him, subject as, if so expressed, and in the manner in which the 
oonvejiiaoe is expressed to be made, as by him or them or any of them shall be reasonably 
required ; (in which covenant a purchase for value shall not be deemed to include a 
conveyance in consideration of marriage). (1) 

1010. Of course, the coveuauts here implied have no application unless 
the transaction is one of sale as defined in section 54. If a document create 
an interest in land and bring it within the provisions of the Indian Begistration 
Act, it would not carry with it these covenants unless it also constitutes a 
transfer under the Act in which statutory covenants are implied. For 
instance, a license to cut trees from the owner’s forest on payment of a royalty, 
being neither a sale, mortgage or a lease within the contemplation of the Act, 
there can be no implied covenants, e.q., a covenant for quiet enjoyment^^l. 

1011. Principle . — This section is founded upon what has been before 
termed — natural justice. From the date the relationship of buyer and seller is 
established, the parties acquire reciprocal rights, and are both bound to protect 
the interests of each other. Perhaps this will be more apparent from the 
analytical exposition of the section in the following form : — 


SBLLFE’S. 


Liabilities. 

(1) To dieclose to the .purchaser auy 
material defect in the property (omission to 
disclose which is fraudulent). (1) (a). 

And to answer relevant questions relating 
to the property or title thereto. (1) (c), 

(2) To produce his title-deeds for inspection 
and deliver them upon payment of price. 
( 1 ) ( 6 ). 

And to execute a conveyauoe on payment 
or tender of price. (1) (d). 

(3) Between contract and sale to take care 
of the property like a trustee. (1) (e). 

And to deliver possession of it on completion 
of sale. (1) (f). 

And to establish his saleable interest 
therein. (2), (3). ' 

(4) To pay rents and jedeem it from 
incumbrance, if any. (1) (g). 


(1) 44 and 46 Viet., C. 41, B. 7. (1) (A) ; 
Clause (B) similarly deals with covenants on 
conveyance of leaseholds for vakie by bene- 
ficial owner ; (G) with those on mortgage ; 
(D) with covenants on mortgage of lease- 
lb (fids ; (E) on settlement ; and (F) on oon- 


RIGHTB. 


If any portion of the price remains unpaid 
— he has a charge upon the property sold for 
the balance. (4) (a). 


He is entitled to receive rents and profits 
before completion of sale. (4) (a). 


veyanoe by trustee or mortgagee ; Baaaruddi 
V. Enajuddi, 2 G.W.N. 222 (223). 

(2) Mammikkutti v. Puehakkah !• L. B., 
29 Mid., 353 (367). 

(3) 16., p 366. 
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BUYEBS. 

Liabilities. rights* 

(1) To disolose any fact materially 
ODhaDOiDK the valae of the property uoknowD 
to the seller (omission to disclose which is 
fraudulent). (5) (a). 

(2) To pay its price at the time and If price is paid beforehand, he has a charge 

place of completing the sale. (5) (6). on the vended property. (6) (6). 

If the seller refuses to convey, be has a 
similar charge for the earnest paid and costs 
if any, incurred in a suit for speoifio perform- 
ance. (6) (6). 

(3) To bear any loss arising from To receive all rents and profits from the 
destruction or depreciation from the date the date of sale (6) (a), 

property passes to him ; (5) (e). 

And pay any incumbrance charge or rent 
from the date the property passes to him. 

(5) (d). 

1012. It will be observed that by these rules no party to the contract can 
take unfai) advantage of the other party’s ignorance. And since the contract 
is based upon conditions to be mutually fulfilled, it is assumed that if 
parties do not contract themselves out of this section, they must be held to 
be subiect to its rules which are based upon equity and good conscience. This 
section, however, is by no means exhaustive, for there are other circumstances 
under which a sale is void or voidable. Thus, in a case of fraud, the transaction 
may be set aside at the instance of the party defrauded. And if the buyer 
purchases in ignorance of his title to the property, he is entitled to cancel the 
sale and recover his purchase money. 

1013. It will be observed that the parties are described i/i the section as 
buyer and seller even prior to the completion of sale. The term purchaser 
would thus appear to have been used as denoting a person who has entered 
into a contract of purchase although it has not been completed by conveyance 
or transfer, The relations of the parties at this stage are defined in clauses 
(1) (a) to (g) and clauses (4) and (5). while in some other clauses, the same 
terms are used to define their relations under the conveyance. 

1014. Meaning of Words. — In the absence of acontr act to the contrary* 
implies the existence of a contract the terms of which are inconsistent with any 
specified provision of the section (3) A superadded contract does not affect the 
operation of the statutory rights and duties. “ The buyer and seller'** The terms 
are used in the first clause (1) (a) — iq) in the sense as denoting persons who 
have entered into a contract for sale. They develop into full transferees in 
clauses — (2). (3) and (6), Buies or such of them as are applicable to the 
property sold,** but not inutatis mutandis. 

The meaning of words used in clauses (|) to (6) will be found discussed 
in the ensuing commentary. 

1016. Riglits under Express Contract. — The section is professedly 
inapplicable to oases in which all or some of the terms of a sale have been express- 
ly stipulated, but as before remarked, in order to exclude the operation of these 

(1) Bingham v. Bingham, 1 Ves. 8. 126. (405). 

(2) Bombay Tramways Co. v. Bombay (3) Webb v. Maepherson, I. L. R., 31 Oal., 

Municipal Corporation, 4 Bom. L. R., 384 67 (72). P. C. 

G. TP— 80 
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statutory provisioDS, the contract, covenant or agreement must be inconsistent 
with the continuance of the right, (i) that is, the express covenant must be so 
clearly inconsistent with the statutory rules as to lead to the iDference that it 
bad been made to qualify the generality of the law. In the latter case, the section 
becomes inapplicable pro tamo. But in order to exclude the operation of the statu- 
tory liability, the express stipulation must be clearly and unambiguously expressed. 
As Knight Bruce V-C. observed, “when a vendor sells property under stipulations 
which are against common right and places the purchaser in a position less 
advantageous than that in which he otherwise would be, it is incumbent on the 
vendor to express himself with reasonable clearness ; if he uses expressions reason- 
ably capable of misconstruction, if he uses ambiguous words, the purchaser 
may generally construe them in the manner most advantageous to himself (2) 
Moreover, in order to exclude the statutory covenant, the stipulation must be 
clearly inconsistent with it. Such would be the case where the vendor stipulates for 
payment of the purchase money before the Registering officer which would super- 
sede payment in accordance with clause 5 (a) of this section. 0^) So where the 
sale was made in consideration of a sum of money, part of which was paid down, 
the balance being payable with interest by annual instalments, for which the 
purchaser had executed an agreement, and the question was, whether in view of 
this agreement the vendor could still claim a charge on the property declared in 
clause 4 (a). The High Court held that the expre'^s contract had the effect of 
extinguishing the charge, but the Privy Council held that inasmuch as the con- 
tract made was not inconsistent with the retention of the charge, it did not have 
that effect : “In their Lordships' opinion, there is no ground whatever for saying 
that that charge is excluded by a 8?6re personal contract to defer payment of a 
portion of the purchase-money, or to take the purchase-money by instalments, 
nor is it, in their Lordships’ opinion, excluded by any contract, covenant, or 
agreement with respect to the purchase-money which is not inconsistent with 
the continuancer of the charge.” In construing an express contract entered 
into between parties it is always a question of intention to be collected from the 
language used with reference to the surrounding circumstances. (^1 And the rule 
is not different where the transferor is the Crown, for in the words of Westropp, 
C. J., “upon a question of the meaning of words, the same rules of common sense 
and justice must apply, whether the subject-mater of construction be a grant 
from the Crown or from a subject,” (^1 So “when a vendor sells property under 
stipulations which are against common right, and places the purchaser in a 
position less advantageous than that in which he otherwise would be, it is 
incumbent on the vendor to express himself with reasonable clearness ; if be uses 
expressions reasonably capable of misconstruction, if he uses ambiguous words, 
the purchaser may generally construe them in the manner most advantageous to 
himself. $ 33G-347). It need scarcely be added that the rules applicable to the 
construction of a statute are widely different (§5; 4-9). So where the vendor coven- 
anted for title, and contracted to indemnify the vendee against any loss caused by 


(1) Cf. Expressum fadt cesaare tacHum . 

what is expressed makes what is silent to 
cease; Webb v. Macpherson^ 31 Oal., 

67 (72), P.O.: Jiwraj v The Norwich Aasui - 
ance Co., 5 Bom.L.R., 853. 

(2) Seaton v. Napp, 2 Coll., 656 (£62) 63 K. 
R. 862 ; cited and followed in Digamhar v. 
Nishtbala, 8 I.O. 91 (96). 

(3) Vythinatha v. Bheemachariar, 8 I.C. 
804. 

(4) Per liordDavey in Webb v.Macpherson, 


I. L.R., 31 Cal., 67 (72)P.C. 

(6) Conaervator V Nagardas, [1876], B.l^. 
d., 230; Re Antaji, I.L.R., 18 Bom., 676; 
Dadoba v. Collector, 3 Bom.L R.. 603 (620). 

(6) Conaervator v. Nagardas, [1875], B. P. 

J. . 230; Dadoba v. Collector, 3 Bom.L.R.. 
603 (620). 

(7) Per Knight- Bruce, V.O., in Seaton v. 
Mapp, 2 CoU., 656; followed in Dadoba v. 
Collector, 3 Bom.L.R., 603 (618). 
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him86lf his heirs and representatives or from any one, and the vendee wad 
dispossessed hy a pre-emptor, the vendor was hound by bis covenant to make 
good the loss so caused to his vendee. There is, of course, nothing unlawful 
in a stipulation for refund of purchase money if the purchaser be dispossessed 
by Government. (0 , 

1016. Whore the Government sold a plot of land to a purchaser stipulating 
that it would be assessed at the rate of nine pies per square yard per annum, the 
rate so fixed could not be enhanced thereafter on the ground that the enhance- 
ment was, or would be justifiable by an Act regulating it, nor will the Govern- 
ment be heard to say that the contract must be construed to be subject to the 
incidents of the Act, or that the purchaser must have known that there was an 
Act to regulate land assessment. And so, where the purchaser was explicitly 
informed by the Collector that the assessment would be at a certain rate 
without even hinting that it would be liable to enhancement in the future, the fact 
that the deed of sale was expressed to be “ subject to the payment of taxes, 
rates, charges, assessments leviable or chargeable in respect of the premises, 
or anything for the time being thereon,” does not justify the Government 
in raising the assessment. Such a view is justified both on the ground of the 
collateral contract as well as of estoppel, as creating and encouraging in the 
purchaser as a reasonable man the belief that having paid its full value, the land 
would not bo re-assessed. And even in the case of an area encroached upon^ 
the levy of the maximum rate in respect of the encroached area would preclude 
its enhancement. “The Collector could have either removed the encroachments 
and resumed the land, or proceeded under tjae section. 13) When adopting the 
latter alternative, he proposed that the plaintiff’s father should retain possession 
of the plot upon payment of five times the value of the land and five times the 
ordinary land revenue and a fixed amount as. annual ground-renu. and the 
plaintiff’s father was allowed to remain in possession under it, there was a 
proposal and there was an acceptance amounting to a contract by which the 
Government and the plaintiff are bound.” 1^) 

1017. In another case, the plaintiff’ negotiated with the defendant’s agent 
for the purchase of a house to carry on his preparatoVy school for boys. The 
defendant’s agent was aware of the purpose for which the house was required 
and informed the plaintiff, in answer to an inquiry on this point, that there 
wore DO restrictions preventing the house from being used for that purpose. The 
nlaintiff asking to see a deed of covenant of 1851, subject to the provisions 
of which the house was to be sold, was told that it contained nothing that 
would interfere with the carrying on of a school. The plaintiff thereupon 
entered into a contract for the purchase of the house. The deed of convey- 
ance of 1851 after prohibiting certain offensive and noisy trades and 
business, provided that there should not be carried on any trades and 
business or occupation whatsoever whereby any unwholesome or offensive or 
disagreeable smell or gas or unwholesome , or offensive or disagreeable matter, 
deposit, or fluid or any injurious or offensive or disagreeable noise, or nuisance 
shall, or may be collected, occasioned, caused or made.” The plaintiff on coming 


(1) Vagadhu v. Baddu Maharanna, 1 M. Wi 
N. 602 ; 7 I.O. 870. 

(2) Dadoba v. Collector^ 3 Bom, L. B., 603 
(616) ; Jeihablhoy v. Collector ^ I. L. R., 25 
Bom., 714 (746). 

(3) Refers to S. 26 of Bom. Act II of 1876 


(Bomay City Land Revenue Act) which 
provides for charging an encroaober with 
five times the value of the land and fixing 
an assessment at five times the usual rate. 

(4) Jethabhoy v. Collector, 1, L. R., 2& 
Bom., 714. 



i636 


TRANSFER OF PROPERTY. 


[ 8 . 85 . 


to know this, declined to complete bis purchase and demanded the return 
of his deposit. This being refused, be brought an action for rescission 
of the contract and for recovery of bis deposit with interest. It was held 
that the covenants could not be limited to trades or business ejusdem 
generis as those previously specially mentioned, and that although the agent’s 
representation may not have been fraudulent and might have been caused 
by the agent wrongly construing the deed or making a legal mistake, the 
contract was liable to be rescinded.fO A mortgagee assigned his mortgage-deed 
in favour of his creditor, with the covenant that he shall not be liable for any 
defect in the claim* so transferred or for any sums of money that may not be 
recovered. The assignee sued on the mortgage, but withdrew his suit on 
discovering that it had been attested by only one witness instead of two witnesses 
as required by law. (^) Ha then sued the mortgagee-assignor for a declaration 
that the contract of assignment was void and for a return of the consideration. 
But his suit was dismissed on the ground that the assignor was sufficiently 
protected by his covenant. (^) It was said that as the covenant referred to any 
defect in the claim transferred” and not merely in the title of the vendor, it in- 
cluded such a legal defect as was afterwards discovered in the claim though at the 
time of the assignment, both parties were under a mistake as to the'requirement 
of law rendering the mortgage inoperative and void. But where the vendor, after 
declaring that he had made no gift, etc., of the property, and that if on account 
of any such encumbrance, any damage was sustained by the purchaser, the 
vendor would indemnify him, adding that if damage was sustained from any other 
cause, he would not be liable, the court held it to be insufficient to negative 
the operation of the statutory covenant. So, on the other hand, where the 
vendor covenanted for title and contracted to indemnify the vendee against any 
loss from himself, his heirs, and representatives, or from any one, and the vendee 
was dispossessed by a pre-emptor, he was held entitled to compensation under his 
covenant. 

1018. A collateral contract is always admissible to elucidate the deed if it 
is silent or professedly inexhaustive. Thus in the case 
contpact*”^^*”” above noted, the taxes which are “leviable or chargeable” 
being mot specified, the evidence of a collateral agreement 
was rightly admitted, But such a case is rjuite distinguishable from that 
in which oral evidence is sought to be admitted to contradict the written deed. 
So, no evidence is admissible to shew that a deed of sale was really meant to be 
a deed of gift and not a deed of sale. 

Where the language of an instrument is clear, the court cannot allow 
parties to rectify it by adding some words, which would qualify its meaning. 
Thus where the vendor conveyed “all estate, term and interest ” in a certain 


(1) Wanton V. Coppard, [1899], 1 Ch,,!92; 
following Tod Heatly v. Benham, 40 Gh. D., 
80. 

(9) S. 59 post. 

(3) Sada Kavaur v. Tadepally, I.L.R., 30 
Mad., 284 and dissenting from tho Madras 
Deposit and Benefit Society Ltd.^ v. Oonna- 
malai AmmaU T.L B., 18 Mad., 29; following 
Tafaluddi v. Mahar Ali, I L.R., 26 Gal., 78. 

(4) Digambar v. Nishihala, 8 I. G. 91 (95). 

(5) Khonmon Bibi v. Shah Mali, (1908), P. 
R. No. Ill ; Quroprasad v. Narendra, 1 1. 0. 
361 (362) ; Hira Lai v. Bansidhar, 2 I. G. 
262. 


(6) S. 4 (a) proviso 2 and ill, ig) {h) Indian 
Evidence Act (Act I of 1872); Ambica Prasad 
V. Oalstaun, 13 G. W. N. 326 ; Khetsidas v. 
Shib Narain, 9 G. W, N. 178- 

(7) Dadoba v. Collector, 3 Bom. L. R., 603 
(621) ; following Bank of New Zealand v. 
Simpson, [1900] , A. G., 182 ; De Lassalb v, 
Guildford [1901], 2 K. B., 213. 

(8) Rahiman v. Elahi Baksh, I. L. R., 28 
Gal., 70 ; distinguishing Shewab Singh v. As- 
gur Ali, 6 W. R., 267 ; Walee Mahomed v. 
Kumur Ali, 7 W. R.. 428; Lala Himmat 
Sahaiv. LlewhelUn, I. L. R., 11 Oal., 486. 
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land, showD red in the oonveyanoe, and the purchaser afterwards found that 
the vendor had no interest in that portion of the land, and claimed damages 
for breach of covenant for title, the vendor’s contention that he had conveyed 
what interest if any he had in the lands, and that he was not liable in damages 
if be happened to have no right was negatived, nor was his prayer for the 
rectification of the instrument hy the insertion of those words conceded. It 
was further laid down that so long as the conveyance was clear and definite as to 
the lands conveyed, it was not open to the vendor to prove that the purchaser 
had notice of the diminution in their quantity. (^) 

1019. Of course, this only applies to oases in which there is nothing in 
the context to indicate a different construction. Thus the words "should any 
one put forward a right or claim, or cause obstruction or hindrance, or make 
a quarrel or disturbance in connection with this watan land, I and my 
heirs and representatives are to answer for the same,” especially when 
preceded by the words reciting that possession bad been already made over to 
the vendee must not be construed to import more than a covenant for quiet 
possession which would necessarily come into operation only when the 
purchaser is evicted after he has been once put in possession. No doubt, a 
clause is often inserted that possession has been made over, even in transfers 
where the vendor had no possession to give, but the insertion of the clause is 
important in determining what the parties really intended, namely, whether the 
covenant made was for title or for quiet possession, for if the parties had 
intended that the seller was to be answerable for the purchaser’s failure ta 
recover possession from the trespasser, be would not state in the deed that 
possession had been already given. (3) 

1020. An express convenant excluding the operation of the section could 

not be made so as to exclude, .the equitable rights of the 
ezpreiB oovenantflf vendee. Such a covenant, even if made, would be relieved 

against. Thus, in a recent English case, certain property of 
which measurements and boundaries were described, belonging to the defend- 
ant was put up to sale. The particulars of sale contained a condition that 
‘*the property is believed and shall be taken to be correctly described in the 
particulars as to quantity or otherwise, and if any error, mistake, misstatement 
or omission in the particulars bo discovered, the same shall not annul the sale 
nor shall any compensation be allowed by the vendors to the purchaser in 
respect thereof. The plaintiff purchased it at the auction, signed the 
particulars and paid a deposit. It was subsequently found out that there was 
defective title to nearly one-fourth of the land sold, and the plaintiff asked for a 
return of the deposit and rescission of the contract. The defendant contended 
that by virtue of the terms of the particulars, the plaintiff was not entitled to 
either relief, and that he was entitled to claim specific performance. It was 
held that specific performance could not be ordered*, and that the plaintiff was 
entitled to rescind the contract and to have the deposit returned. 

1 02 1 . It is quite usual in Indian conve'yancing to acknowledge the receipt 
of consideration before it is actually paid, and it may be a question whether such a 


(1) May V. Platte [1900], 1 Ch., 616 ; fol- 
lowing on the question of notioe — Cato v. 
Thompson, 9 Q B.D-, 616 \ Page v. Midland 
ily. Co.. [1894], 1 Ch., 11. As to parol 
variation, Woolant v, Heam, 7 Vos., 211 ; 
Davies v. Fition, 2 D. <Sc War., 225, cited. 


(2) ArdeshW v. Vajesang, 3 Bom. L. R., 
190 (197) ; following Nagardas v. Ahmed 
Khan, I.L B., 2l Bom., 175. 

(3) Ardeshvr v. Vajesangt 3 Bom. L. R., 
190 (197). 

(4) Jacobs V. Revellt [1900] , 2 Ch., 858. 
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statemeDfc estops the parby who makes it. Certain it is that if tlie 
statement has remained unohallenged for long after oompletion of the 
transaction, it will not be allowed to be controverted. So, consideration is 
presumed in a document twenty years old. To inquire into consideration in 
such a case would only be to invite the fabrication of evidence. (2) 

1022. A purchaser cannot be compelled to pay interest for delay under a 
condition that the purchaser in default shall pay interest on the remainder of his 
purchase-money, if the delay is shewn to have been occasioned by the default 
of the vendor. Damages may be recovered by a purchaser from his vendor for 
delay in completing the purchase, if the delay is occasioned by default of the 
vendor, and not in consequence or want of, or defect in title or in consequence 
of conveyancing difficulties, but bv reason of the vendor not having used 
reasonable diligence to perform his contract. If the parties stipulate that 
the purchaser should get the rents and profits after payment of the purchase- 
money, the covenant would be given effect to, otherwise the purchaser would 
only get rents and profits as from the date of completion of sale. (^1 The name 
of the purchaser should be clearly given in the conveyance, but if it is not, it 
does not thence follow that the sale would not take effect. 

1023. Court Sale how far different.— There is the widest possible 
difference between a voluntary sale and a sale by court, as in execution of a 
decree. (?§ 1064, 1065). Such sales must, however, be distinguished from those 
held by the authority or with the sanction of the Court, as where it authorizes a 
trustee or receiver to sell the property. (S) In the one case, the sale is made by 
the Court, and it confirms it and issues a sale certificate whereas in the other case 
the seller is the trustee or the receiver, and tlie court merely sanctions it acting 
under its statutory powers. In such cases, the trustee or receiver is merely the 
sole agent of the owner and. conveys only such title as the owner possessed in 
the property. He himself warrants nothing except that he himself has not incum- 
bered the property, and the owner, unless he joins in the sale cannot be held 
liable upon any implied covenants, as he himself was no party to it.i^^ In such 
cases, all that the vendee purchases is the right title and interest of the owner as 
at the date of the sale. Similarly, in excution- sales, the law is that when the judg- 
ment-debtor has a saleable interest, however small, the purchaser buys at his own 
risk, and there being no warranty that the property will answer to the description 
given of it, the purchaser is entitled to no relief, if it does not correspond to the 
description. (7) But if there be a total failure of consideration, as when the 
judgment-debtor has no saleable interest whatever in the property, the sale will 
then be set aside, and the purchaser may obtain a refund of his purchase- 
money. But, if the judgment-debtor had a saleable interest however small 

(1) It does not enlarge limitation under appears to** have overlooked the distino- 
Art. 116 of the Limitation Act. . Seshachala tion. 

V. Varaddy 1. L. R., 25 Mad., 55 (69); (6) Darb, vendors and purchasers (7th ed.) 

Koto'ppa V. Vallur^ I.L.R., 25 Mad., 50. 569 ; Williams, vendor and purchaser (2Dd 

(2) Rfl/iim Rafcs/i V. Ra/iiw iiaksh, [1901] , ed.) 657; 25 Halsbury’s laws of England. 

P.L.R , No. 44. § 996, pp. 463, 464. 

(3) Jones V* Gardiner, [1902], 1 Ch., 191, (7) SonatanDasv Mohiram, 1. L. R., 28 

(4) Empress Spinning and Weaving Go. v. Cal., 235 (237) ; Sundra v. Venkatavaradar, 

Athaides, 7 Bom. L.B 845. I.L.R., 17 Mad. 228. 

(5) The distinction between Court sales (8) Sona/ram v. Mohiram, I.L.R., 28 Cal., 
ie. those made by the Court and those made 235 (237) : Shanio Chandra v. Nain 8ukh, 
under it is recognized by Fletcher, J. in I.L.R., 23 All.. 355 ; Mhd. Rahmatullah v. 
Qolam Hossein v, Fatima Begum^ 6 I. C. Bachu, 2 A.L.J.R., 244; 8unm Chandy. 
^QO\diee%x\i\ugttomMinetunnessay-Khatoon- Wahid Husain^ 3 A.L.J.R. 819; Rustomji v. 
nessa, I.L.R. 21 Gal., 479 in which Sale, J. Vinayak, 12 Bom.L.R., 723 (729). 
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ilf the property, the auotioQ-purohaser must abide by his bargain and oannot by 
suit, any more than by application, obtain a refund in proportion to the extent 
to which the judgment-debtor had no interest. U) The only thing sold in an 
execution- sale is the right, title and interest of the judgment-debtor as these 
oxisted at the date of the sale, and, of course, subject to all equities then 
existing. <2) The plea of purchase without notice affords him no protection, 

An auction sale, even after it is confirmed may be set aside for fraudulent 
concealment of a material particular. And so it has been held that though 
a purchase which has received sanction of the court will not be set aside 
on slight grounds, still, if the sanction of the court was obtained by misrepre- 
sentation or by the withholding of material information, or if the information 
obtained is misleading, the court will treat such misrepresentation or withholding 
as fraud, and will act accordingly. (4) And it is immaterial that the vendee had 
accepted the tide after full inquiry, or that he had paid the full purchase- ^ 
money. (5) But apart from fraud, an auction -purchaser is not entitled to even 
compensation for a deficiency in area, though he is entitled to a corresponding 
abatement of rent. (6) A purchaser of a dwelling-house at a Registrar’s sale 
accepted the conditions of sale, whereby he was required to furnish requisitions 
and objections, if any, within a fortnight after delivery of the abstract (and in 
this respect, time was of the essence of the contract) and he was not entitled to 
call for any other documents except those abstracted for, or for the originals of 
documents of which the vendor bad only copies, and was to accept the title, as 
shewn in the abstract of title. By the abstract it was represented to the 
puichaser that he was purchasing the entire sixteen annas of the house and 
premises. The purchaser accepted the title as shewn in the abstract and paid 
the balance of the purchase-money into court without reserving any right to 
object to the title. He then applied to be discharged from such purchase and 
for leave to withdraw the purchase-money from qourb on the ground that he 
had subsequently discovered that only an eight-twelfth share *Qf the house had 
been sold to him, and that he had been misled into making the purchase by the 
misrepresentations contained in the conditions of sale and the abstract of title. 
It was held that although there was no fraud on the part of the vendor, he 
knew or had the moans of knowing that the sixteen annas share of the property 
could not be sold, and on the purchaser’s allegations, the court would nob enforce 
the contract. (7) But a clear and definite statement by an auctioneer at the 
time of sale verbally correcting a material misdescription in particulars, 
disentitles the purchaser to enforce specific performance with compensation for 
that misdescription even if he had not heard that statement. W Again, a sale- 
certificate being subject to the maxim '' falsa demon^tratio noiinocetf* any 
error therein occuring has not the effect of vitiating the sale. In case of doubt, 
a sale-certificate and order must be construed with reference to the circum- 
stances under which the suit was brought and the true meaning of the decree 


(1) Shanio Chandraw, Nain Sw/c/i, I.L.R.. 
23 All., 356; Mkd. Rahmatullah v. Bachu, 
I.L.R., 27 All., 637. 

(2) Sobhagchand v. Bhaichand^ 1. L. R., 
6 Bom., 193 (202) ; Maganlal v. Shakra, I. 
Ij.R., 22 Bom., 946 ; Peer Mahomed v. Mhd, 
Ebrahim^ I.L.R., 29 Bom. 234. 

(3) Peer Mahomed 7. Mhd, Ebrahim^ I.L. 
R., 29 Bom.. 234 (239). 

(4) Boswell V. Coakes, 27 Ch. D., 424 
(464); Atmaram v. Balkrishna, 7 Bom.L.B., 
653. 

(5) Upendra Nath v. Obhoy Kali Dassee, 5 


O.W.N., 593 (599) ; M'Culloch v. Gregory^ 
Kay fO Johns, 286. 

(6) Doyal v. Amrita Lai, I.L.R., 29 Cal., 
.370 ; distinguishing Kissory Mohan v. Kali 
Charan, 1 C.W.N , 106. 

(7) Upendra Nath v. Obhoy Kali Dassee, 5 
C.W.N. , 693. 

(8) Manser v. Back, 6 Hare, 443 ; Hare <0 
O'Moris's Contract, [1901], 1 Ch.. 93. 

(9) OoodtiUe v. Oibbs 5 B & C 713; 
Tribhooandas v. Krishnaram I.L.R. 18 Bom. 
283. Bhayalal v. Dwarka, 15 O.P.L,R., 163. 
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under which the sale took place, as well as the proceedings leading up to it. (1)' 
With regard to the date when a sale is deemed to be complete, it has been held 
in Madras that it is deemed complete at the date of the purchase, and not at 
the date of its confirmation by the court, (2) but a different view has been taken, 
in Allahabad, where the purchaser’s title is held to date from the date of the 
certificate. (3) . And a similar rule prevails in England, where the sale is 
considered as complete only from the date of the sale certificate. (^) But with 
respect to involuntary sales, the law and procedure in England is on many points 
widely divergent. (6) 

1024. Although a mortgagee selling the mortgaged property in exercise 
of bis power of sale is not a trustee for the mortgagor, (6) still since he sells 
what is not his own property, the statutory covenants here set out are not 
necessarily implied, in such a sale, The only covenant that is implied is that 
the mortgagee has done nothing to incumber the property mortgaged to him : 
for the rest, caveat emptor. (81 

1026. Seller must Disclose material Defects.— Under the old 
English rule, the seller was, in the absence of warranty or active deceit, under 
no obligation to the purchaser to disclose to him any defects patent or latent in 
his title or property, the purchaser being presumed to take care of himself and to 
satisfy himself as to the property he was purchasing : caveat emptor ; qui ignorare 
non debuit quod jus alienum emitX^) This rule was in some oases said to refer 
only to patent defects. (^^1 It was in course of time confined within still narrower 
limits, till the exceptions made to it grpw so many as well nigh to eat up the 
rule.'’(^^l Any 7jiow, its application was still further curtailed by the passing of 
the Conveyancing Act.ft^l And this section may be said to have reduced its 
importance to a vanishing degree.‘(^^^ 

1026. Material Defects. — ” Adverting now to the covenants which 

'• law fastens upon the contract of parties, the first clause en* 
Cl, (ij (a). joins on the seller the duty of informing the purchaser of any 

** material defect” in the property of which the seller is, but the purchaser is not 
cognizant, and which defect the purchaser could not have for himself discovered. 

A similar duty is cast upon the purchaser to disclose to the buyer any fact 
enhancing the value o{ the property of which be is, but the seller is not 
cogoizant.(^^) Strictly speaking, the vendor is bound in foro conscientice to 
acquaint the purchaser with all defects, but law does not take such a stringent 
view of the vendor’s obligation, but only visits with its penalty a vendor guilty 
of non-disclosure of material defects in the property. But even then his liability 
is not unqualified, for it is conceded that he is not bound to disclose defects 
which the purchaser could have with ordinary care discovered for himself. 


(1) Akhoy Kumar v. Bejoy Chanda I.L.R., 
39 Cal., 813. 

(2) Ahamad v. Raman, I.L.R., 25 Mad.. 
99, P. B. 

(3) S. 316, Civil Procedure Code ; Amir 

Kazimy, Darbari, I.L.B., 24 All., 475 (476); 
Oobind Ram v. Tulsi Ram (1887), A.W.N., 
217 ; Premchand v. Purnima^ 15 

Gal., 546. 

(4) 8ugd., 101; McCulloch y, Gregory, 2 
Eq. B.. 108. 

(5) As to whioh see 8ugd., 93 (Oh. III.) 

(6) S. 69 G(mm, 

(7) Suliman v. Palaneappa, (1910), 3 Bur. 
L.R. 29 ; 8 I.O. 605. 


(8) For the incidents of such sale generally 
see S. 69 Comm, post, 

(9) Hole. 99 ; Let a purobMer beware, who 
ought not to be ignorant that be is purchas- 
ing the right of another;” This rule was 
applied, for example, in Keats v. Earl of 
Cadogan, IOC. B., 691; Cook v. Waugh, 3 
Gjff, 201. 

(10) Lowndes v. Lane, 2 Cox, 363. 

(11) Eichholzv Bannister, 34 L.J.O.P. 105. 

(12» 44&45 Viet., 0-41. 

(13) Basaruddi v. Enajuddi, 2 C, W, N., 
222 

(14) 8. 55 (5) (a). 
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Kow, since defects known as defeots^ axe soseeplibie of eneb a dteoov^ 
it follows tiiat thrd vendor is not bound to ae^oalntthepurohaser with them, 
But a vendor awara of latent defects is bound to disclose tbem to ' the 
purchaser. And by ** material defects’* in the clause, it is no doubt intended 
to convey such defects as are so described in the English law, according to which 
defects may be either patent or latent. To the former class belong such 
defects as may be discovered by ordinary vigilance on the part of the purchaser; 
as, for example, the existence of an open footpath over the property (2) or the 
ruinous state of buildings, while latent defects are such as the greatest attention 
would not enable the purchaser to discover as, for example, the existence of 
defects in a ship’s bottom when sold afloat.(^) In England, and it would 
appear under this clause also, the vendor must disclose all latent defects in the 
property even although ha may have stipulated to sell it with all faultsA^) 
And he cannot get rid of his liability by referring the purchaser knowingly to 
an ignorant agent, for he would ba bound by a fraudulent registration of a 
fraudulent conveyance by his agent. Where the purchaser was referred to 
an ignorant agent who innocently denied the existence of defects, the House of 
Lords ruled the contract to be voidable at the option of the purchaser. (7) If a 
vendor has baen guilty of fraud within the meaning of section 17 of the Indian 
Contract Act, by actively concealing a fact which it was material for the purchaser 
to know, and the purchaser was induced thereby to purchase, the fact that th« 
purchaser by exercise of ordinary diligence might have ascertained the truth 
affords no aswer to a suit to recover the purchase-money. Such a case does not 
fall within the exception to section 19 of jibe Contract Act. In such a case the 
purchaser may, at his option, sue to recover only damages. Misrepresentation 
on the part of the seller is equally Thus, where the purchaser informed 

the vendor of his object in buying, and this vendor kept silent as to the 
unsuitability of the property for the purpose, it was held that his silence being 
as eloquent as words were equivalent to misrepresentation. .And it amounts 
to the same thing if the vendor acquiesces in the self-deception of the purchaser, 
although the latter might, with reasonable care or inquiry, have disabused his 
mind of the false impression. But in such a case, the want of proper caution 
may be evidence to show that the vendor was nou under the belief that the 
purchaser was deceived. (^2) * 


1027. The term " material defect ” includes in this clause not only defect 


Material defect 
iaciudes defect io 
title. 


in the state, but also in the title. (^3) And this is in 
accordance with section 7 of the English Conveyancing 
Aot.U^) The seller is bound to disclose to the buyer the 
defective title under which he may hold the property, and 


(1) See §§ 1030, 1031. 

(2) Grant v. Munt, G. Goop., 177 ; Keates 
V. Earl Cadogan, 10 C. W., 691 ; Aahbiirar 
V. Sewell, [1891], 3 Ch.. 405. But not a 
right of way. Turner v. Moon [1901] , 9 Ch , 
826; The Great Western Ry. v. Fisher, [1906] , 
1 Oh., 316 (321). 

(3) Sugd.. 333 ; Dart., lOi. 

(4) MelUsh V. Motteux, Pea. N.P., 166- 

(6) Schneider v. Heath, 3 Camp.. 506; 
Bxghholey. Walters, ib., 166. 

(6) National Exchange Co. v. Drew, 2 
Macq., 108 (145) ; Mullem v. Miller, 22 Oh, 
D., 194. 

(7) Dart., 103. 

(8) Afor^a^v. The Oor)ernment of Baidara- 
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bad, I.L.R., 11 Mad.. 419. 

(9) GajapatkiY, Alagial.h-R., 9 Mad. ,89. 

(10) Edwards Wickwar, 1 Eq.,403; Re 
Marsh and Earl Granville, 24 Cb. D., 11 (17). 

(11) Broivnhe v. Campbell, 5 App. Cas., 
926 (960). 

(12) Dart. 104, 105. 

(13) Essa Suleman v. Dayabhai, I. L. R*. 

20 Bom., 622 ; Basruddiv, Enajuddi, I.L.R., 
25 Oal., 2&8 ; Pearee Mohun v. Abdod, 7 
W. R., 258 ; Basruddi v, Enajuddi, 2 G* 
W.N., 222 (223); Speoifio Relief Act (I of ISTT^ 
as. 17 & 18 ; Krishnan v. Kannan, I. L. B. , 

21 Mad., 8. • 

(14) 44 & 46 Viet.. 0. 4, set out in 1009 ante. 
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his omission to do so would be fraudulent. Thus, where the seller conceals 
from the buyer the existence of a decree upon the house sold, the latter was held 
entitled to the damages claimed, the seller's non-disclosure being deemed under 
this section to be fraudulent. (0 So, if the property sold is subject to such a 
covenant or easement as may materially diminish its enjoyment, the court will 
refuse specific performance against the purchaser. Indeed, it is distinctly 
laid down in the second paragraph that the seller shall be deemed to contract 
with the buyer that the interest which he professes to transfer subsists, and 
that he has power to transfer the same. It is the duty of the vendor to inform 
the purchaser if the property is incumbered or is held on a lease by another 
person, which may postpone his immediate enjoyment. So, if the property is 
subject to a right of way or other easements, it is his duty to disclose it, 
Any fact calculated to keep the purchaser in ignorance of the real state of the 
property is a defect for which the vendor is liable. In this respect, this clause 
corresponds with section 150 of the Indian Contract Act, which lays down a 
similar rule derived from the Eoman law,® where the rule is thus stated : 
“ The seller must suffer the sale to be rescinded, or give compensation in the 
option of the buyer, if the thing sold has faults (unknown to the vendor) that 
interfere with the possession and enjoyment of it.® If the seller knows of the 
faults and conceals them, he is guilty of bad faith (dohes), and is liable even for 
consequential damage.'*^7) 

1028. But. whore misdescription of property does not affect the essence of 
the contract, the sale will not as a rule be annulled, but adequate compensation 
will alone be awarded. Where a house was sold with the kitchen attached, but 
no kitchen was in fact attached to the house, it was held that the absence of a 
kitchen detracted from the value.and comforts of a residential bouse, but that at 
the same time the misdescription was not of sufficient importance to justify 
annulment of the sale.^®) -As a rule, the question what misdescription will bo 
sufficient to annul the sale is one of fact and depends upon the view of the 
court as to the importance of the misdescription. And while the court is not 
reluctant to refuse to specifically enforce a contract misdescribed or tainted with 
misrepresentation, it is loth to rescind it after its completion, unless a case of 
misrepresentation and .fraud is clearly made out, or an error in substantibiis 
sufficient to annul the whole contract is clear. (lO) 

1029. The vendor of a leasehold property is bound to disclose the 
existence of onerous and unusual covenants, or at least afford the purchaser 
an opportunity of inspecting the leases, which liability is not discharged by a 
stipulation in the lease that “ the vendor’s title is accepted by the purchasers.” 
A lease so made still postulates the disclosure of onerous and unusual covenants, 
and the non-disclosure of which would entitle the purchaser to rescind the 
contract and to have the deposit returned with interest. 

(1) Gajapathiv. Alagia, 9 Mad., 89. (8) Administraior -General \ , Aghore Naih^ 

(9) Beywood v. Malladien, 24 Ch. 357. 6 C.W.N., 873 ; O.A,, reversing Adrninistra- 
, (8) Contra laid down by Aikman J. in v. AwwoiaProsad, 4 C.W.N., 604. 

Biihan Das v. E, 2 A.L.J* 268. (270) is, (9) Fawcett v. Holmes^ 42 Gh. D., 150; 
(subniitted)obviously incorreot. Administrator-General v. AgJiore Nath, 6 C. 

U) Great Western By. v, Fisher, 1^905^, W.N.. 873 (876). 

1 Cb., 316 ; Turner v. Moon, [1901] , 2 Gh., (10) Baslingapa v. Virupaxapa, 5 Bom. L. 
826. R., 392 ; following Brownlie v. Campbell, 5 

(6) Hunter’s Roman Law, p. 496. * App., Gas., 916 (937). 

(6) Dig. 19, 1, 13, 146. * (11) In re Bcadieke and Lipskin's Contract, 

(7) Dift. 19, 1, 13, see Hunter’s Roman [1902], 2 Gh., 666. 

Law, p. 498. 
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The clause only refers to the liability of a vendor who stands in no fiduciary 
relation to his purchaser. Where it is so, there may be uberrima fides as in a 
transaction between co-partners for the sale by one to the other of a share in 
the partnership business, it being then the duty resting upon both the vendor 
and purchaser to let each other know all material facts with reference to the 
partnership assets and not to conceal information in his exclusive possession (A) 
Non-disclosure of such information may lead to avoidance of sale which may 
be set aside at the instance of the party from whom the information was 
withheld. 

A defect in title will render the vendor liable to damages independently 
of any fraud on his part. (2) In this respect, the law is the same in England, 
where it is not necessary to aver fraud to obtain damages for the conveyance 
•of defective title. (3) 


1030. The seller being bound to disclose only such defects as “the buyer 

Notice estop, the with ordinary care discover ” and having regard 

purchaser. ^ definition of notice given before (§U 03 — 170 ), it 

follows that the seller is relieved of his duty in this respect 
in cases where the buyer could have with ordinary care discoyered the defects 
himself (§ 1026). For the purpose of bringing the buyer within this exception, 
it is necessary to shew that either from the nature of the property or from* 
any other circumstance, the seller was in a position to learn about the defects 
he had inquired. Tnus, in the case of a legacy, it is the duty of the buyer to 
inquire, wbether it is free from all claim's in respect of the testator’s estate (^1 
aud in the case of an equitable estate, whether it is free from iocumbrance.*<5) 
But, where the purchaser has little or no time to complete inquiries, he cannot 
bo estopped on the bare ground of his neglignce, especially when the vendor has 
<;ontributed to it,(6) 


The covenant for title need not be embodied in the sale-deed. All the 
terms which the law implies being regarded as a part of the written contract 
a suit for damages would fall under Article 116 of the Limitation Act and not 
under Article 115.^7) 


1031. But while the buyer is entitled to be apprised of the material defects 
in the property offered to him, and in default to certain 
discovered before these vary in accordance with the discovery made 

conveyaace. before or after the conveyance of the property to him. It 

is settled that where the purchaser discovers defects in the 
property before it is conveyed to him, he can either rescind the contract, (8) or 
successfully resist a suit for specific performance. (8) Where, however, the 
defect is not such as to matjorially diminish enjoyment of the property, sections 
14 to 17 of the Specific Relief Act provide for both specific performance and 
comoensation. If the property sold is incumbered,’ the purchaser may compel 
his buyer to redeem it before conveyance.f^O^ Grant of specific relief being 


(1) Madderford V. Austwick, 1 Sim., 89; 
Law V. Law, [1905], 1 Gh., 140 (157), 

(•2) Essa Sulcman v. Dayahhai, I.L.R.. 20 
Bom., 522, and cases above cited ; Sugd., 5. 

(S) Waddell v. Wolf, 9 Q.B., 515 ; 

V. Tlhc West Mostyn Coal, (&c., Co., 1 O.P. 
D., 146 ; Nottingham Brick Co. v, Butler, 16 
778. 

(4) NohU^. Brett, 24 Beav., 499. 


(5) Bridge v. Beculon, L.R., 3 Eq., 664. 

(6) Bahaji v. Forest Officer, (1887), B. P, 
J. , 23. 

(7) Krishnan v. Kannan, I.L.R., 21 Mad., 

8 . 

' (8) Byde ^ Warden, 3 Ex. D., 72 ; Reeva 
V. Berridgc, 20 Q.B.D., 523. 

(9) Caballero v. Henty, L.R., 9 Gh., 447. 
(10) Speoifio Belief Act (£ of 1877), 8. 18 (c). 



644 TRANSFEK OP PROPJ5BTY. [s. 88.- 

disoretionary with the court, it may be grauted or refused aooordiug to the* 
circumstances of each oaae.^^^ 

If the buyer discovers material defects after the conveyance^ be will have- 
to make out a stronger case for setting it aside. In one case, it was held tbat^ 
nothing short.of a fraud will entitle him to do 80.(21 

1032. As to mere laudatory expressions used by a vendor with reference to 
his property, the modern rule is the rule of the civil law — 
umng pra se. *• commendaho non ohligat, "(3) So that mere 

pufQng advertisements and laudatory expressions, such as that an estate, sold 
as a renewable leasehold, is nearly equal to freehold, that a house of mean 
character is " a desirable residence for a family of distinction, ” or that land, in 
fact imperfectly watered “ is uncommonly rich water-meadow land.” will not,, 
however objectionable they may be in point of morality, render the contract 
voidable by the purchaser, although tbeir tendency would doubtless be to 
indispose the court to enforce specihc performance at the suit of tbe vendor. (^) 
Where the purchaser is aware that the vendor’s laudatory statements are false^ 
and yet enters into a contract, the maxim “ caveat emptor ” would apply. Thus, 
where the purchaser acquired a coal* mine stated to be standing on a fine vein 
of coal, and the purchaser knew that it had been worked and was almost 
exhausted, the maxim was held applicable. (^) Similarly, where the vendor 
assured the purchaser that a person had bid a particular sum for the estate, in 
consequence of which the purchaser was induced to raise his bid and was 
deceived in the value, it was held that *an action for deceit could not be main- 
tained. Nor can a purchaser detain any relief against a vendor for false 
affirmation of value ; for value consists in judgment and estimation, in which 
men may differ. 

Where the defects concealed are not material, but are trifling, the contract 
cannot be absolved, as for example, where the house being declared to be 
tenantable, it was found to have some boards or joists rotten, or some panes of 
glass broken. (^1 

1033. Seller mu^t produce his Title-deeds -Title-deeds relating to 
property have been aptly called tbe sinews of the land, 
and must be shewn to the intending purchaser so as to 
enable him to investigate the title for himself and to satisfy himself as to its 
character. But tbe vendor is not bound to exhibit his deeds unasked, but on 
the purchaser calling for them, be is bound to produce not only the deeds in his 
possession but also those which be can procure. “ A prudent purchaser, say& 
Dart, will enquire for the title-deeds, and demand a satisfactory explanation if 
any of them are not forthcoming. His omission to make such an enquiry may 
perhaps fix him with notice of an equitable mortgage by deposit.”(^i) But while 
the vendor is under liability* to produce them for inspection by the seller or 
anyone on bis behalf, he is not bound to deliver them to him before completion 
of the sale. (^2) in England, however, while this is no doubt true, the vendor is 
bound to deliver a copy of the abstract which be has to prepare at his own 


(1) Z6„ 8. 18. 

’ (2) l^rcwnlie ▼. Campbell, 6 App. Cm. 949. 

(3) A mere oommeodation creates no ob^- 

gation — ^Dowab 85# • 

(4) Fent(m v. brotene, 14 Ves., 144. 

(5) Dart., p. 110. 

(6) Colby V. Qadsdeft, 34 Bing., 416. 


(7) Budg., 9. 

(8) Dtifikenfleld v. WhichcoU, 2 Gh. C* 
204. 

(9) Sugd., 834. 

(10) Oo. Litt., 6a. 

(11) Dart., p. 520. 

(12) Sugd., 29. 
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expense* for even tbongh he may be otherwise wilimg to deliver bis title-deeds for 
inspection, the purchaser is not bound to wade through them ; and may insist 
upon an abstract. But such a practice does not obtain, and cannot be insisted 
upon ip India. Where the estate is bald in undivided shares, the owi^r of 
any share may compel bis co-sharer in possessiop of the deeds to proJuoe them 
for the satisfaction of his purchaser. (2) -The deeds may be produced at the 
vendor's own residence, and if they are elsewhere required by the purchaser, he 
must bear the expenses of all journeys incidental to such production. W If 
the seller refuses to produce his title-deeds for inspection, the purchaser may 
compel him to do so through the Court. But the vendor's liability in this respect 
is only confined to the production of only those documents which affirmatively 
evidence the vendor’s title, and does not extend to those not in his possession, 
and which are required to negative mere possibilities. 

1034. Of course, this statutory duty of the vendor to produce his title- 
Place of inspeo- deeds for examination may be superseded by a stipulation 
between the parties dispensing with their production. (®) 
This clause based on the English rule is far from exhaustive. It does not 
state where the deeds are to be produced, at whose expense, and how far is their 
non- production vital to the contract. As regards the place, it is the rule in 
England for the vendor to produce them at his own residence 1*^) or upon or in 
the vicinity of the property, or in liondon where the title-d<)eds are ordinarily 
lodged with the town solicitors. No such practice, however, obtains in India. 
The vendor may perform bis obligation by procuring the purchaser an inspection 
of them, at the residence of any third person, provided the purchaser’s expense 
is not thereby increased. And the purchaser could not object to attend at 
several places, if they were within a reasonable distance. But, if they are not 
available within that distance, the seller is then bound to pay for the additional 
expense of the journey, The deeds required ''to be produced must be the 
original deeds and not the copies : but where the originals are not available as 
in the case of wills and records, the seller must then produce certified copies 
or extracts as the case may require. In the case of a crown grant, it would 
appear to be sufficient if the seller informs the purchaser where it may be 
seen. (ffi) ‘ • 


1036. A seller holding an undivided share may compel the other share- 
holder to produce the deeds for the purchaser’s inspection.f^^) 
Who must give ^ mortgagee in possession of the deeds is equally bound 
inspect on. afford inspection 02) to the mortgagor who may take 

copies of or make extracts therefrom, so long as he has the right of redemption. 
Bub where the deeds have been deposited with a solicitor who acquires a lion 
upon them, he is not bouud to show them to or at the instance of his client 


(1) J6.,407. 

(2) Lambert v. Rogers, 2 Mer., 490 ; Burton 
r. NevdU, 2 Cox. 242. 

(3) Oontraot Act, 1881, s. 3 (6). 

(4) Dart., 627. 

(5) Re Jonson& Tustin, 80 Ob. D., 42, 

(6i 8. 3 (6) Conveyancing Act, 1381. 

(7) Sugd., 429. 

(8) 8ugd.. 429. 

<9) Hughes v. Wynm, 8 Sim., 85. 


(10) Sugd., 431, Dart. 472. 

(11) Thorpe v. Holdsworth, L. R., 7 Eq., 
139 (160). 

(12) 8 16, Conveyancing Act. 1881 ; prior 
to wbiob. however, the mortgf^ee was under 
DO aooh obligetiosu Spuourke v. Montfiput 1 
Y. &0., 103 (107), in which Lord Kenyon 
*8Miixieeda moiigagce to put his deeds into a 

hex and sit upon it, until the money was pat 
kito his bands. 



646 


tCRANSFER OP PROPERTY. 


[s. SSi 


unless the lien is removed.^!) A mortgagee has no right to retain the 
mortgaged-deed or keep a copy thereof on redemption. <2) The vendor of 
mortgaged property must then be able to produce the mortgage-deed in token 
of its having been satisfied, and a purchaser who relying thereupon purchases 
the property as unincumbered, may be protected against any claim which the 
mortgagee may make on the basis of the deed which he had negligently suffered 
the mortgagor'to retain with him. 

In case of dispute, the courts in England are armed with power to compel 
the production and inspection pf documents, ^3) and the same power may, it is 
conceived, be exercised by the courts in this country. 

1036. A mere omission to call for and inspect deeds is ordinarily not 

equivalent to constructive notice to a subsequent transferee 
Omiasion to call who has acted hona fide^ but if the abstention from inquiry 
for deeds. amounted to wilful blindness, as where it was not made, in 

order that the fact of the deposit might not be disclosed, 
notice would then be naturally imputed. (^) But apart from this, in a struggle 
for priority, a prior sinequitable mortgagee is in no way better off than a 
subsequent purchaser, for while the latter has obtained a conveyance without 
the deeds, the former had obtained the deeds without the conveyance. 1^) But 
the omission to inquire is still a factor in determining priority, 1^1 inasmuch as it 
may bo evidence of a design, inconsistent with bona fide dealing, (7) which, 
taken along wijbh other circumstances may lead to a presumption of notice. 

1037. A few observations on the .proper inspection of deeds may here be 

appended. In England, and the Presidency towns in this 
Examinatioo of country where the English form of conveyancing is preva- 
lent, an abstract of the title is prepared to enable an intend- 
ing purchaser to investigate the vendor’s title. Where this 
is done, all that remains is to verify the abstract and see that nothing material 
has been omitted, and that the documents are correct, as execution, attestation, 
stamps and registration, and that there are no indorsements as that the 
executants bad denied execution or receipt of consideration of any other fact 
casting a cloud on the title,. The deeds should invariably bo read through, for 
the purchaser would bo nffeoted with notice of their contents, and may bo 
bound by any covenants contained therein. 


1038. Vendor bound to answer relevant Questions. — This 
(jl (j) clause is taken from Dart’s work on vendor and purchaser, W 

which however gives a fragmentary statement of the vendor’s 
liability to prepare a correct abstract, particulars and conditions which are the 
necessary accompaniment of a sale. Unless the parties have agreed otherwise, 
the vendor is bound to answer all relevant questions put to him in respect of 
the property which he has contracted to sell or the title thereto. But the 
purchaser’s omission to ask questions does not relieve the vendor of his liability 
to disclose material defects. Thus, where a dwelling-house and office were 


(1) Cf.. Sheffield v. Eden, 10 Oh. D., 291. 

(2) S. 60, para. 1, post. 

(8) B. G.. Order 31 of 1883 ; Of 25 A; 26 
Viet. C. 89, e. 116 hs to the power of the 
Gbanoery Court under the Oompanies Act, 
1862. 

(4) Whitbread v. Jordan, 1 Y. & 0., 303, 
which was a case of wilful abstention from 
inquiry and has been so explained ; Manners 


V. Mew, 29 Ch. D., 725 ; and the cases 
therein cited. 

(5) Sudg., 767 ; Manners v. Mew, 29 Oh. 

D., 725. » 

(6) Ratcliffe v. Barnard, L. H., 6 Oh., 652. 

(7) Agra Bank v. Barry, L. B., 7 H. L. 
135. 

(8) Dart., p. 167. 
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put up for salo by auotiou under a printed condition in a cominon forniy that the 
lot was Sold subject to any existing rights and easements of whatever nature, 
and the printed particulars made no mention of any easement, or of any claim 
to an easement, and as the result of evidence, it appeared that the house was 
subject to an easement belonging to the owner of a neighbouring tenement to 
use the kitchen for particular purposes, and that the vendor’s solicitor knew of 
the rumoured existence of some such easement, but forbore to make inquiries 
and in the auction-room said that ha had heard of some such claim, but had 
no definite information about it, whereupon thq|auotioneer told the audience 
that they might dismiss the subject of the rumoured claims from their minds, 
as nobody would probably ever hear of them again. But it was held that the 
conditions were misleading and the statements in the auction*room insufficient 
to put the purchaser on enquiry ; and the vendor’s suit for specific performance 
was accordingly dismissed, and the repayment of the deposit by the purchaser 
with interest was decreed. The questions asked by the purchaser must be 
specific and direct, and not merely vague and general. Thus, for example, the 
seller is not bound to answer a general question like the following : — “ Is there 
to the knowledge of the vendors or their solicitors any settlement, deed, fact, 
omission, or any incumbrance affecting the property not disclosed by the 
abstract ?” ^2) 

1039. But it should bo remembered that whatever statement the vendor 
makes, will bo strictly construed against him. Where the purchaser inquired 
whether a good and marketable title could be made, and the vendor replied that 
a good title could bo made under the existing conditions the statement was 
construed to be sufficiently specific to hold the purchaser to his bargain. 
Where, however, the contract has been reduced into writing, no parol evidence 
dehors the document can be admitted, as between the parties to the contract. 1^) 
Bub, the defendant to a suit for specific performance .is nob precluded from giving 
evidence of any particular statement made by the other party and which had 
influence i his contract. The seller is bound to acquaint himself with che 
peculiarities and incidents of his property in order to avoid material mis- 
description, for his omission in this respect will be iaescusable. A misdescrip- 
tion of boundaries or of the restrictions to the enjoypient of property, as for 
example a right of common, or of snorting, or a right to dig mines, may entitle 
the purchaser to rescind the contract. So, again, the vendor must be careful to 
state the covenants or other burthens on the property. And common prudence 
dictates that there should not be any error as to the conditions of the sale, as 
to whether the sale, if by auction, is without reserve, and whether the vendor 
reserves the right to withdraw any lots from sale. 

Iq England, the vendor ordinarily delivers to the purchaser a copy of the 
abstract of title to the lob purchased by him, but the observance of this prac- 
tice cannot bo insisted on in India. Instances have been already given of cases 
in which the vendor’s misdescription or omission would be fatal to the contract. 
(§§ 1067 — 1068 ). 

1040. The only' questions which the vendor has to answer must bo 
(a) relevant, and must relate to (6) the property or (c) the title 
question* thereto. In England, all questions relating to the title sixty 
are exc u e . « year^ back would be relevant, but no such artificial limit 

(1) Heywood v. Mallaliew, 26 Oh. D., 367. (4) B. 92, Indian Evidence Act, 

(2) In re Ford and 10 Oh. D., 365. (6) Dart., p. 125. 

(3) Ey^ V. Dallawayt 4 Beav., 606. 
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has been placed upon the investigation of the vendor's title. At the same time, 
it is inconceivable that the vendor should be held liable to assist the purchaser 
in investigating the title beyond that period, if the root of the title goes so far 
back. The vendor must show every document that forms a link in the chain 
of titles, (0 but he is under no obligation to answer questions of an inquisi- 
torial nature, if they do not relate to the property or the title. Again, the vendor 
may by stipulation as to title exclude all inquiry relating thereto. But such 
stipulations must be clear and unequivocal, So, where the vendor stipulated 
that he would convey such titjp as be had received from A, (^) or that his title 
should be accepted without dispute, or that it should not be inquired into, 
or that the purchaser should accept such title as the vendor has, or that the 
sale was of “all his right, title, and interest, 1®)” in all of which cases, the 
clause would cease to apply. But. a condition that the title should commence 
with a deed of a certain date, and that no earlier or other title should be 
required or inquired into by the purchaser, was held by Fry, J., not to preclude 
the purchaser from insisting on an objection to the prior title, which was not 
discovered through any inquiry made by him, but was accidentally disclosed 
by the vendor. <6) Such a condition, observed Fry, J., precludes the purchaser 
from doing two things : first, from making any requisition on the earlier tir.le, 
and secondly, from making any inquiry into it. It does not preclude the vendor 
from disclosing or admitting some blot on his title about which the purchaser 
does not inquire. W As a rule, if the facts are fully disclosed, their legal effect 
need not be stkted. W The purchaser may again be precluded by his own con- 
duct from complaining of a blot on his J:itle, if he has rushed into the transac- 
tion without previous inquiry, or having had an opportunity, has failed to avail 
himself of it, in which case, he has to thank himself if he is entrapped : qui vult 
decipi, decipiatur, go, where the conditions on the face of them purport to give 
only a holding title, the purchaser on being relieved from them is not entitled to 
have more than a good bortfing title. (^0) Butin placing an embargo upon 
inquiry, the vendor cannot ask the purchaser to assume that which the vendor 
knows not to be true, for the utmost that can be asked of the purchaser is 
that he shall assume something of which the vendor knows nothing. fH) Hence 
a condition of sale is bad, as misleading, (a) if it requires the purchaser to 
assume what the vendor Hcnows to be false ; (6) if it states that the state of the 
title is not accurately known when in fact it is known to the vendor.(*2) 

1041. The court always regards with jealousy conditions thwarting 
reasonable inquiry into title, and in some cases, it may even break through the 
conditions on the ground of fraud, if it is satisfied that the vendor had brought 
a title to market, with a condition that the purchaser shall accept it. (1^) The 


(1) In re Stamford, <.£c.. Contract, [1900], 1 
<3h.. 287. 

(2) SeaUni v. Mapi), 2 Coll., 656 (662) ; fol- 
lowed in Motivakoo v. Vinayak, I. L, R 1 12 
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(5) Tweed v. Mills, L.R., 1 C-P.. 39 (46), 

(6) Smith V. Robinson, 130b • D i 148 (151) 

(7) Smith V, Robinson, 13 Cb., D., 148 (151) 
(152); following WaddeU v. Woffe, L.R 9 
Q.B., 616; JofiM V. Watts, 43 Oh. D.. 574, 
In re Coa; and Neve*s Contracts, [1891] , 2 Oh. 
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(10) Id re Banister, 12 Oh. D , 113 (148) ; 
Smith V, Robinson, 13 Ch. D., 148 ; Rosen- 
bsrgv. Cook, 8 Q B. D., 162. 

(11) Per JesseU M. R., in In re Banister 
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ordinary eondiiiioo of sals <?iving the vendor a power of resoission applies only 
where he has some titlei and not where he has none. H) 

104S. A condition requiring the purchaser to assume a certain fact, s.flf., 
the death of A, intestate and without heirs, is not misleading if the vendor really 
believes the fact, although the fact to be assumed is absolutely necessary to the 
vendor’s title. Nor is it necessary to explain in the condition the particular 
defect which the condition is intended to cover. So, if the purchaser bought 
property under a strict condition of sale that he should not make any objection 
as to the intermediate title between a certaij lease and the assignment 
•of it, but should assume that the assignment vested a good title in the 
assignees, and it being afterwards discovered by the purchaser that there 
was a vital defect in the intermediate title, and that the assignees had 
no title to the property, it was held that the nurohaser was bound by the 
condition and could nob recover his deposit, but that as the vendor could 
not give a holding title to the purchaser, the court would, in the exercise 
of its discretion, refuse to decree speoihe performance of the contract, and 
would leave the parties to their remedies at law. 1^) But on the other hand, 
when on a sale of a plot of freehold described in the particulars of sale as 
containing 5a or 26p, the vendor could only shew good title to a part of the pro- 
perty containing 4a. 3r., the purchaser was held entitled to rescind the contract 
in spite of the following condition : The property is believed and shall be 
taken to be correctly described in the particulars as to quantity and otherwise, 
and if any error, misstatement, or omission in the particulars be discovered, 
the same shall not annul the sale, nor shall anv compensation be allowed by 
the vendors to the purchaser in respect thereof.” Where the vendor sold 
land an ‘‘ thirty six acres of land,” hut which was afterwards found to contain 
forty-two acres, the vendor could nob insist on the purchaser bo buy or pay for 
more than the acres purchased. •• 

• 

1043. The least that the vendor has under any circumstance to shew is 
a good holding title. (^1 Where the validity of the sale depends upon the concur- 
rence of the son of the vendor, or the presence of circumstances constituting 
necessity, and the vendor fails to obtain the concurrence, or the purchaser obtains 
actual notice of the absence of justifying necessity, the title is one which will not 
be forced on the purchaser. (7) The giving of vague and indefinite information 
where the vendor bad the means of obtaining precise and definite information does 
nob exonerate him from his liability bo the purchaser. 18) The vendor may, how- 
ever, validly limit the time for objections to the title, or for rescinding the con- 
tract, 1^) but this restriction only applies to objections that are apparent on the 
abstract and do not call for extended research. It does not apply wheie there 
are grave objections to the title, or where there is no title at all, (^®) or where 

(6) Sazbyv, Thomas, [1891] W.N. 28; Be^ 
lainy V. Detfenham, [1891], Oh., 412. 
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783 ; bat in Hardman V. Child, 28 Oh. D., 
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(10) Ward f. Dickson, 6 Jur., N. S., 698 ; 
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(5) North V. Percival, [1898], 2 Cb., 128. 
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through the vendor's fraud or misrepresentation, the defect could not be dis- 
covered. In short, such a condition would only be upheld in the case of 
frivolous, or unreasonable inquiry on the score of expense or for some other 
sufficient reason, 

1044. The plea of the purchaser as to non-disclosure may be met by tho 
vendor by shewing that the former had clear notice of the 
When notice pre- state of the title before he entered into the contract, <3) or 
eludes inquiry. that ho might have discovered it by inquiry (§§ 119, 123^ 
124). " But if the contract expressly provides that a good title shall be shewn, 

then, inasmuch as a notice by the vendor that he could not shew a good title 
would be inconsistent with the contract, such a notice would be unavailing, and 
whatever notice of a defect in the title might have been given to the purchaser, 
he would still be entitled to insist on a good title.” iW It is jirima facie the 
duty of a vendor to disclose all that is necessary to protect himself, and not 
the duty of a purchaser to demand inspection of the vendor’s title-deed before 
entering into a contract. Where, therefore, on a sale of leaseholds by auction, 
the particulars and conditions of sale contained no statement as to the nature of 
the covenants in the lease, which were in fact onerous, nor any notice that 
the lease was open to inspection at the office of the vendor’s solicitors or else- 
where, it was held that the purchaser was not affected with constructive notice 
of the covenants, and that he had not had a fair opportunity of inspecting the 
lease, and was therefore not bound to complete the contract, 

1 046. Execution of Conveyance. — The duty of the vendor to execute 
a conveyance when the buyer tenders it for execution is in 
Cl. (1) (d). accordance with the English rule. C^) It is to be noted 
that, on completion of the sale, it* is the duty of the purchaser to prepare the 
conveyance and of the vendqv to execute it. This clause is silent as to which 
party is to bear the cost of conveyance, but it would appear that this clause being 
a reproduction of a similar clause in the Englivsh Conveyancing Act, 1881, the 
expenses incidental to it, would, here, as in England, be borne by the purchaser. 
For this duty is enjoined on the purchaser, and presumably the party charged 
with a duty must perform it himself or pay for its performance by another. 
So it is expressly provided by the Indian Stamp Act that in the absence of 
an agreement to the contrary, the expense of providing the proper stamp shall 
be borne by the grantee of a conveyance. And it may be presumed that the 
party who bears the expense of stamp is also liable to pay for its engrossment 
and registration. For as stated by Jessel, M. K : “ An ordinary contract of 
sale is not only to convoy to the purchaser, but to convey as the purchaser 
shall direct.” (10) It is, for instance, within his competence to require the vendor 
to convey in parcels by separate conveyances at one and the same time, if the 
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purchasor requires him to do so and pays for the conveyanoes to be so exeoutedi W 
But, while the purchaser has to pay for the preparatioo of his oouveyaDcet 
he is nob bound ^ to pay for the expense that may be necessary to obtain 
concurrence of all necessary parties other than the vendor, such as mortgagees 
or incumbrancers which must be paid for by the vendor, W The draft of the 
conveyance should, before its execution, be sent to the vendor or his advisers 
for perusal. If the draft, after its acceptance by the vendor, is in any way 
altered, it should oe communicated to the other party before conveyance. The 
conveyance must be executed not only by the vendor, but also all other person 
whose concurrence is necessary to give to the purchaser undisputed title. 
Persons are often made parties to a conveyance so as to affect them with 
notice of its contents and to preserve indisputable evidence of notice. W The 
vendor need nob execute a conveyance unless the purchaser pays or tenders 
the purchase-money. The time and place of payment or tender would bo 
regulated by sections 46 to 50 of the Indian Contract Act. The execution of the 
conveyance by the vendor and the payment of price by the purchaser are, 
however, in law presumed to take place simultaneously, and if the vendor before 
hand signifies his refusal to execute the conveyance, the purchaser need not 
tender the purchase-money, or a draft of the conveyance, i®) 


1046. It is not usual to prepare the conveyance till the terms of the 
contract have been finally settled and the purchaser has 
place ***of*MnYey*- accepted the title, bub the prepaiation of a conveyance does 
ance. ^ct necessarily imply acceptance of the title, although it is 

undoubtedly a circumstance from which it may be inferred 
that the parties had arrived at a stage of proceeding subsequent to the question 
of title. ('^1 All persons whose concurrence is essential to give validity to the 
sale must be parties to and execute the conveyance. Thus a mortgagor, selling 
property as unincumbered, must procure the concurrence of his mortgagee, 
the expense of which falls on the vendor. (^) Persons merely concurring must bo 
so described in the deed. It is not necessary that the purchaser be present 
at the time of the execution of the sale deed, but its execution must be 
attested by witnesses, though this is by no means a rigid legal requirement. 
The time for executing the conveyance is usually ’fixed by the parties by 
mutual consent, but where no time is fixed, the conveyance must be executed 
within a roasonablo tiino. (^0 The question, what is a reasonable time, is in 
each case a question of fact.l^^l Where the vendor is not to execute the 
deed without application by the purchaser, it is then the latter’s duty to 
apply for execution of the conversance at a proper place and within the 
usual hours of business-f^^) Ordinarily the conveyance must be executed 
at any time which the purchaser prescribes or sanctions^^^H?; 983). Where 
the vendor has to convey^ without application by the purchaser and no 
place is fixed, it is the duty of the vendor to apply to the purchaser to appoint 
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a reasonable place for the perforpaanoe of the promise, and to perform it at such 
place. (1) What is a proper place, is in each particular case a question of fact. 

In the case of sale of moveable property, it is enacted that in the absence of any 
special promise the seller of goods is not bound to deliver them until the buyer 
applies for delivery.' 3) Qq, in the case of immoveabl^ property when a convey* 
ance has to be executed, it is the party in whose favour it has to be executed 
who should tender it to the other. A contract to convey **a8 soon as possible ’* 
has been construed to mean *'witihin a reasonable time,” which again means such 
time as would be considered reasonable, having regard to the circumstances of 
the case,^^) that is, the ordinary circumstances as distinguished from some 
fortuitous impediment which will not excuse the vendor.<W 


1047. 

Equities before 


conveyance. 


If the property being subject of the sale is accidentally destroyed, 
the vendor can convey nothing and the purchaser can recover 
no compensation, for the contract having depended upon the 
existence of the property ceases to exist as soon as the 
subject-matter is destroyed. (3) If the conveyance is prepared before the title is 
accepted, and it is then discovered that the vendor had no title, the expense of 
conveyance cannot be recovered, for it should not have been prepared before the 
title is accepted. ('^) Nor can he recover expenses preliminary to contract, such 
as the costs of survey. But be may recover the cost of searching for judgments, 
and for comparing the abstract with the deeds. ^9^ And if the vendor had 
eoncealed the. objection to title, the existence of which prevented the completion 
6f the purchaser, the purchaser may then recover all expenses. 


If the conveyance be accidentally* destroyed, the vendor must reconvey to 
the purchaser, and he would be compelled upon are-sale to join in a conveyance 
to the new purchaser. Mistal^es in the conveyaoce may be corrected by the 
executant before its execution, and oven afterwards with the consent of both the 
parties. If the purchase goes off, the stamped paper belongs to the purchaser, 
if it was made 'over by him to the vendor for execution. The vendor may, 
however, cancel it before delivery. In any other case, the vendor has the 
right to retain it with him until the purchase-money is paid or tendered, uoless 
this is a condition which the parties have by common consent dispensed with. 
The attorney of either pavty appear to have no lien on the deed for bis general 
costs of preparing it.(*2j 


Prudence dictates that a conveyance should be presented for registration 
immediately after its execution. In any case, it must be presented within four 
months of its execution, 1^3) and it is only in special cases that its delay up to 
eight m^ths would, subject to a penalty, be condoned. The purchaser may 
compel me vendor to make good a defective conveyance. And w^ere he has 
conveyed a defective title which is afterwards made perfect, he may be 
compelled to convey it to the purchaser. (^3) 


(1) Ibid., S. 49. 

(2) Ibid., 8. 48 Ezpl. 

(3) Ibid., 8. 93. 

(4) Allwood V. Emery, 1 C. B. (N*. 8.), 
110 ; Hydraulic Engineering Co, v. Meitaffie, 
4 Q. B. D.. 670. 

(6) Adams v. Royal Mail Co,, 5 G. B. 
N. 8. (492). 

(6) Taylor v. Caldwell, 32 h, J. Q. B, 164 ; 
Appleby v. Myers, 2 R, 2 C. P., 651. 

(7) Jarmain v. Egleston, 5 6r. & P„ 172 ; 
Hodges V, Litchfield, 1 Bing M. C., 492. 

(8) 8ugd., 362. 


(9) Dennet v, Ingoldsby, Finch, 262. 

(10) Staines v. Morris, 1 Ves. & B., 15. 

(11) Esdatle v. Oxenham, 3 Bar. & Or.. 
225; Oxenham v. Esdaile, 2 Y. & J., 493 
3 Y, *£ J. 262. 

(12) Ib. Pelby V. Wathen, I De. G. M. & 
G. 16. 

(13) 8. 23, Indian Registration Aot (III of 
1877). 

(14) 16., 8. 34. 

(15) Gh. Ill (89, 3 1-34) I Bpeoifio Belief Aot 
(1 of 1877). 

(16) 8. 43 ante. 



8. 65.] 


VENDOU’S LIABILITY BEFORE CONVBYANOE. 


659 


1048. To Care of the Property before Conveyance. — ^ 

Q ... . . Between the date of the oontract and the delivery of the 

property, the vendor is enjoined to take the 'same oare of the- 
property as an owner of ordinary prcdence would take care of it. In other 
words, the vendor mast t|ike the same oare of the property as a trustee would of 
the property of his cestui que trust. Indeed, under English law, it is clearly 
laid down that the vendor is pro tunto a trustee in possession for the purchaser,, 
although he holds the purchaser at arm*s length, and a trustee, therefore, who is 
bound to do those things which he would be bound to do if he were a trustee 
for any other person.’* (‘-^) Hence, if the vendor is guilty of waste or other 
misfeasance, he would be liable for damages as if on a breach of trust. <3) He 
is, however, a trustee only to a limited degree, for having a personal and 
substantial interest in the property, he has a right to protect, and if necessary to 
assert that interest. While, therefore, the relation of trustee and cestui que 
trust does subsist, it is subject to the paramount right of the vendor to protect 
his own interest as vendor of the property. (^) This obligation begins to arise 
as soon as the purchaser has paid his purchase-money though be has got no 
conveyance and even when instead of paying the whole of his purchase- money, 
he pays a part of it, it would seem to follow as a necessary corollary, that to the 
extent to which he has paid his purchase- money, he is a trustee for him. (^1 
But he is not bound to deliver possession of the property, until the sale is 


completed. Indeed, until completion of the sale, and so long as it is in fieri 
the relation is not even strictly that of trustee and cestui que trust.' But, whei:])| 
the contract is performed by actual conveyance or performed in everything but 
the mere formal act registering tbe sale-deed, then that completion relates back 
to the contract, and it is thereby ascertained that the relation was throughout 
that of trustee and cestui que trust. But even as a trustee he has peculiar 
duties and liabilities to perform — indeed, all trustees have not the sa.'ue duties 
and liabilities. The position of the vendor' in this respect is closely 

analogous to that of the mortgagee in possession. (8) As is the latter, so is the 
former enjoined to take reasonable care of the property so as to prevent its 
destruction and deterioration, by its being damaged by the tenants, or by anyone 
else. This only arises after the date of the contract, and the purchaser is entitled 
to claim compensation, or even damages for allowing the property to deteriorate. 
But, in any other case the purchaser is not entitled to the profits or income from 
the date of the contract, though his right commences from the date appointed 


for completion. From the date of the contract, however, the vendor is liable to 
account for the profit wrongfully made and for the deterioration suffered. But 
his liability must be traced to his wilful acts or at least negligence, ^hus, if 
the property sold be a house in the possession of tenants, the pur^aser is 
entitled to damages in the nature of compensation for loss of a tenant, the 
measure of which would be the rent lost. If the vendor had contracted to sell 
it with vacant possession, he cannot allow the tenant to hold over, for the- 
purohaser may then say : “Exercise your right; first 'turn tbe man out, and then 
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give me vacant possession," The vendor must keep the property in reason- 
able repair. The question what constitutes reasonable repairs, is, however, a 
question of fact, the consideration of which depends upon the nature of the 
property sold and the purpose for which it was obviously transferred. 

In the case of property under cultivation or settled on tenants the vendor 
must not allqw it to remain uncultivated, nor must he exhaust it by an improper 
course of husbandry, or deteriorate it by ejecting tenants, felling trees, quarrying 
stones or working minerals or diminishing its value by other improvident acts. 

As the title-deeds in possession of the vendor are considered part of the 
property, the vendor is as much liable to take care of them as of the property. 
The vendor, it would appear, is not entitled to charge for his interim management, 
as he is entitled to all the rents and profits until completion of the sale. 

1049. To give Possession. — The vendor is bound to deliver possession 
of the property to the purchaser. It has already been discussed 

Cl. (1) (f), above as to what constitutes delivery of possession. (§ 970). 
“If a purchaser," says Lord St. Leonards, “ intends to stipulate for a vacant 
possession, he should carefully do so ; for where upon a sale of an orchard ‘now 
in occupation of L.P.;’ the purchaser was to complete on a day named, ‘when 
he shall have possession,’ it was held that the purchaser was not entitled to the 
occupation of the orchard, or, in other words, he must take it subject to L. P.'s 
occupation, yet the purchaser, no doubt meant to stipulate for an actual delivery 
of a vacant possession. (5) The word possession, it was said, is a flexible one 
%nd when the property is stated to he in the occupation of a tenant, subject to 
whose tenancy a purchaser buys, the nature of the contract shows that posses- 
sion means possession as landlord, but it does not appear what interest L.P. had, 
as he may have been a person holding over adversely, and whom it might be found 
difficult to eject. "(6) It is not necessary that the purchaser should take corporeal 
possession of the property, or of the title-deeds (7) Of course, the possession 
required is only. such possession as the vendor has, or the nature of the property 
admits of. Where, therefore, the property sold is the coparcenary interest of a 
Hindu member of a joint family, specific possession cannot be given unless 
the other members of the family are parties to the suit.!®) So if the property 
sold is usufructuarily mortgaged, (^) or in the possession of tenants the 
possession will bo only proprietary possession. If parties, however, agree 
to give possession in a particular way, the agreement will be enforced, and 
possession given in any other way would not satisfy the requirements of law. 
Thus, whore the buyer purchased a public-house, and it turned out to have 
been let on a lease, be was held entitled to repudiate the contract. (H) When 
propertj^ has once been transferred by a registered instrument, the transfer 
cannot be cancelled by making an unregistered indorsement to tbaC effect on 
the back of the sale-deed, since such a document requires registration. And 
under section 92 of the Indian Evidence Act, oral evidence cannot bo given to 
prove rescission of such contract, though oral evidence would be admissible 
to prove such recission by a subsequent contract. 


(1) Per Kekewich, J., in Eoyal Bristol Budd- 
ing Society v. Bomaih, 35 Oh. D., 390 (394). 

(2) Foster v. Deacon^ 3 Mad.. 395. 

(3) Harford v. Purrxety 1 Mad.. 532. 

(4) S. 66 (4) (a). 

(5) Lakev. Lean, 28 Blav., 607. 

(6) Sugd., S. 

(7) Xenos v. Wickham, 2 H.L.G., 296. 

(8) Abdul Aziz v. Ajudhia, 16 G.P.Ii B. 
156; Retva Singh v. Hardayal, 3 N.L.B., 160. 


(9) Mumtazun-nisa v. Bhagirath, 6 I.C« 
114 (116). 

(10) Subiman v. Palaniappa, 

(11) Phillips V. Caldcleugh. L.B., 4Q.B.,169. 

(12) Umedmal v. Davi, I.L R., 2 Bom., 647. 
Srinivasaswami v. Athmarama, l.L.R. 32 
Mad., 281. 

(13) 8.[92, Proviso 4, Indian Evidence Act ; 
Qoseti V. Narasimham, l.L.R. 2 Mad., 368. 
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The clause is inaptly worded, and must not be too literally construed. For. 
taken literally it means that in the absence of a contract, the buyer is entitled 
to such possession of the property as its natuve or character admits, i.s,, if the 
property sold bo a houeo, ho is entitled to personal occupation, although the 
house bo in the lease of tenants ; if a farm, he may claim physical possession, 
-although this may. for a like reason, be impossible. But this is hardly what the 
clause was intended to convey. What is implied by the phrase *‘as its nature 
admits'* is apparently such possession as is capable of being taken. Perhaps 
the substitution of the word 'State" for nature" would have made the sense 
clear. Of course, it cannot be supposed that the nature spoken of was to 
distinguish tangible from intangible property spoken of in the last section, for 
even, if so, the same objections to the interpretation would still hold good. 

1060. The term “possession" is indeed a flexible term,(0 and as remarked 
before 970) in determining the question of possession regard must always be 
had to the character of the property, the purpose for which it was designed, 
and was intended to ba used by the purchaser. (2) Jt does not necessarily 
import a personal occupation. ^3) The nature of possession intended to be 
stipulated may be often gathered from the language of the contract, or it may 
be inferred from what the parties know about the property. An orchard sold 
and described as now “ in the occupation of Zr,P,” the possession of which was 
to be delivered on the day fixed for completion, could not be physically put into 
possession of the purchaser. But where the vendor described the house 
sold as “recently in the possession of F," the language would clearly shew that 
the contract was for sale of the house with vacant possession. (5) So, where a 
brewer purchased a house to be us^d as a public-house, the inference is that he 
had bargained for immediate possession, and , if bo could not obtain it, as if a 
lease had still to run for several years, he was well entitled to reijoind the 
contract, So where the sale was of part of joint property, the purchaser 
can only obtain joint possession of his share. (7) 

So there can be no physical possession of incorporeal things. In the Civil 
Law no ariimus domini, and consequently no true possession could be ascribed 
to him who enjoyed them, and such enjoyment as consisted of a jus in re was 
designated qz^asi-possession to distinguish it from the lr*ie possession which was 
only possible over tangible things. 

1061. As a rule, possession is claimable concurrently with the payment 

of the purchase- money. The same rule prevails in the 
When possession moveable property. But where non- 

may be claime . payment of purchase-money does not prevent tlA passing 
of the ownership of the purchased property from the vendor to the purchaser, 


(1) Per Fry. L. J., in Lyell v. Kennedy, 18 

Q. B. D., 813. ■* There is, perhaps, no 

legal conception more open to a variety of 
meanings than ' pobsossion.’ 

(2) Morgan\. The Government of Hydera- 
had. I. L. R.. 11 Mad., 419. ♦ 

(3) Lakey, Dean, 28 Beav., G07. 

(4) Ibid, 

(5) Hughes v. Jones, 3 De F. &J.,307 ; 
followed in Royal Bristol Building Society y, 
Bomaah, 35 Oh. D., 390 (394). 

(6) Phillips V. Calddeugh, L.R., 4 Q. B., 
159. 

(7) S. 44, ante. 


(8) “ Possessio Corporis” as dibtinguished 
from “ Possessio juris,"' which is possession 
over servitudes. (Savigov’s Possession in 
the Civil Law. Kelleber’s Ed., pp. 21, 33.) 

(9/ Per Lord Watson in Prevost v. La 
Govipagme De Fives-Lille, 10 App. Gas., 643 
(650; ; an appeal from Canada where the law 
is settled by the statute which provides in 
the case of judicial sales : ** No adjudication 
is perfect until the price is paid, and then it 
conveys ownership from the time of its date. 
(Art. 706, Giwil Procedure Code). Subrah^ 
mania v. Poovan, I. L> B., 27 Mad., 29. 

(10) S. 95, Indian Contract Aot, (IX of 1872). 
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and the purobaseri Dotwitbstondiag sach Don-payment can maintain a suit for 
possession. But in decreeing possession, the court may make it subject to 
the payment of the purchase-money, fixing a time for its payment, ordering 
that on failure to pay up within the time so fixed the suit shall stand 
dismissed, On the other hand, the vendor cannot compel the purchaser to pay 
him the purchase- money, if he is unable to deliver possession. So in a case 
where on a"* sale of a sugar factory with fixed machinery, on the distinct 
footing that the property was sold free of all charges, the property was 
detained by the customs' authorities until the whole export duties chargeable 
in respect of the machinery were paid, it was held that whether the claim of 
the Crown was well-founded or not, the fact that the vendor was thereby pre- 
vented from giving possession, relieved the purchaser from his obligation to pay 
the price.i^l If the delivery of possession was contingent upon the fulfilment 
of any condition, the purchaser must fulfil it before he can claim possession. 
Such a condition may be either express or implied, as where the vendor sold on 
the understanding that the purchaser should rebain a part of the purchase-money 
and therewith discharge certain bond-debts due by the vendor for the payment 
of which such property was hypothecated in the bonds, and on which under- 
standing the conveyance of the same property was executed to the purchaser, 
in which case, the purchaser could not obtain possession of the property in 
virtue of the conveyance unless he could shew that the bond-debts had been 
discharged, or that the covenant had been otherwise fulfilled. 

1052. Where the land sold is agricultural, it should be expressly stipulated 
as to who should cue the standing crops. In the absence of any such stipu- 
lation, the purchaser is only entitled to th^m from the day fixed for the com- 
pletion of the contract, from whiqh date the vendor would on his part be entitled 
to get interest on the purchase-money, or any part remaining unpaid. W The 
vendor has no right to remove the crops in an immature state, or otherwise 
than in due comrse of husbandry, The net profits of crons cut after the time 
fixed for completion would, it appears, have to be paid to the purchaser. 
But although the vendor may cut down coppice wood ab its full growth, for 
that is in due course of husbandry, he must not commit was^e, as by cutting 
down ornamental timber upon a residence, in which case, the purchaser may be 
relieved from the contract. (^) But ordinary timber cut down by the seller must 

be compensated for in money. The purchaser has the benefit or sustains the 
loss arising from the improvements made to or deterioraiion suffered by the 
property after the contract, if they are not due to the fault of either aide.f^^l 
Indeed, unless a special case be made, a vendor in possession cannot be charged 
with what ha might have received, "but for wilful default,” and where it is 
necessary, he may justify reducing the rents ; but a seller receiving interest 
during the delay, would not be permitted to say that because the estate was 
sold he ha(f not used due diligence in getting in che rents. So, if beforesthe 


(1) Raji Nalle Singh v. Paltu I. L. R., 
30 All. 1125 : Shib Lai v. Bhagwan Das. J. L. 
R., 11 All. 244 ; Umed Lai v. Davu, I. L. B., 
2 Bom. 547 ; Sagajiv, Namdar I. L. B., 23 
Bom., 525; Velayutha v. Govi/ndasamij 5 M. 
L. T. 206 (1909). 

(2) Shib Lai Y. Bhagwan Das, I. L. B., 11 
All. 244; BaijiNath v. Paltu, LL. R..30 
All., 125, Balakrishna v. Shtipat Singh, 6N. 
li. B- 98 (101); Nilviadbab v. Hhraproshad, 20 
I. C.326. 

(3) Prevost v. La Compagnie De Fivis- 


Lille, 10 App. Oas., 648. 

(4) Ikbal Begum v. Oobind, I.L.R., 3 All., 
77 ; such an obligatioo is now presumed ; Bee 
the next olauc# [8. 65 (1) (g )] . 

(5) Dart., 148, 149, 285. 

(6) 8. 65 (1) ie) Comm, post. 

(7) Sngd. 644, Dart.. 285. 

(8) Magenhis v. Fallon, 2 Moll., 584 (585)* 
O) Sugd., 644. 

(10) Shervin v. Shakespeare, 5 De. G. M. Sc 
B., 617 ; RegenVs Canal Co, v. Ware, 23 
Beav. 675. 



«• 88*] QUESTIONS AFFECTING POSSESSION. 66T 

purchase teuauts quit the lands, the loss falls not upon the vendor but upon 
the purchaser.'!) 

1063. SepEpTato Suit for Possession. — The purchaser’s right to take 
possession of the property arises coincidently with the right to the execution of 
a conveyance by the vendor. If then on the vendor’s refusal to execute a convey- 
ance the purchaser brings a suit for specific performance, is he at the same time 
hound to sue for possession of the property, and if ho omits to sue for possession, 
will his subsequent suit for it be barred under section 43 of the Code ? The 
authorities do not all return thesame answer to this question. For while in some 
cases it has been laid down that a subsequent suit for possession would be 
barred, (2) there are others in which the contrary has been affirmed. (3) It 
must be confessed that the earlier Madras view is too narrow and obliterates the 
difference between cause and effect, since possession is by no means the sale but 
a consequence of it. Where the purchaser has to sue a third party for possession 
on the strength of his purchase, and he is opposed by the plea that his seller’s 
claim for possession had become barred by efflux of time, it would be for the 
plaintiff-purchaser to shew that bis seller would have had a valid subsisting title 
at the date of his suit.(^) 

1 064. In the case of a joint sale or joint purchase by two or more vendors 

or vendees respectively, the rights and liabilities of the 
puFohase^" * J® “ ■ parties would be governed bv the rules enacted in the 

Indian Contract Act.(3) consequently, the purchaser may 
compel any or all of the joint vendors *to perform the several covenants and 
deliver possession, and conversely ^ny one or more of the joint vendors may 
compel any one or more of the joint purchasers to pay the purchase-money and 
comply with the other obligations here implied. (3) And if the contract is 
unenforceable against some of the joint contractors, it will not cease to be 
enforceable against the rest.<7) So if one of them dies, the contract remains 
and may bo enforced by or against the survivors (3) without joining the legal 
representative of the deceased. (9) But the representative of a vendor or vendee 
may join in such claim, (!^) since the contract is not personal and is both 
heritable and transferable. * • 

The claim of the vendee for possession arises out of and is the necessary 
incident of the sale, consequently, if the sale fall through for want of title in 
the vendor, the vendee’s claim for possession necessarily falls to the ground, 
though there is nothing to prevent him from claiming it in a properly constituted 
suit, if ho is otherwise entitled to it. But if he did not so claim it in the 
first two courts, and the court of final appeal would not readily accede to his 
prayer to deliver him possession to which ho might bo entitled in some 
other character ; mortgagee.^il) The question is entirely one of procedure. 


(1) Hartford v. Furrier, 1 Maid.. 532. 

(2) Narayana v, Kandasami, I. L. R., 22 
Mad. 24. 

(3) Naihuv. Budku, I.L.R. 18 Bom., 534 
(642) ; Veeranna v. Muthukumaru, 13 M. 
L. J. R.,439; of. Ratigayya v. Manjap^a, 
I.L R., 26 Mad., 491 (1503), P.O. 

(4) Art. 142, Limitation Aot ; Deha v. 
Rohtagi, I.L.R. , 28 All.. 479 ; Kashi Nath 
V. Shridhar, I.L.R., 16 Bom., 343. 

(6) Ss. 42-45, Indian Contract Aot (Act IX 
of 1872). 


(6) Ramdhxr v. Bhagwan, 11 A.L.J. 746 ; 
Fardg v. Jagannath, 10 l.C. 173. 

(7) Sethu Raniv. Vasanfa, I.L.R., 34 Mad. 
314 (319). 

(8) Moti Lai v. Qhellabhai, I.L.R., 17 
Bom., 6 (9). 

(9) Moti Lai V. Ohellabhai, I.L.R., 17 
Bom. 6 (9); Narayana v. Lakshmana, I.L.R, 
21 Mad., 26Gf 

(10) Manghe Ravi v. Ditta^ (1913) P.L.R., 
No. 19. 

(11) Kumarasanii v. Poosari, 4 1.0. 37. 


G. TP— 83 
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1 066. liimitation for Possession. — The period of limitation applioablo 
to suits by purohasers to whom possession of the whole or part of the property 
is not given in pursuance of the sale is that prescribed by Article 144 of 
Schedule 2 of Indian Limitation Act. (^) and if the suit is to recover 
damages for non-delivery of possession, then the suit would be subject to the 
limitation prescribed in Article 116. (‘^1 Symbolical possession is good posses- 
sion in law and may be used as a shield against the vendor’s plea of limitation. 
A purchaser obtaining symbolical possession may sue his vendor for actual 
possession within twelve years from the date of obtaining such symbolical posses- 
sion. But, while such possession is good against the vendor or his assigns, it 
does not avail against third parties. So, in the case of the sale of property 
sold by the vendor out of possession at the date of the sale, the purchaser must 
sue the vendor for possession within twelve years calculated from the date of the 
original dispossession. This is the meaning of Article 136 of the Limitation Acc 
in which the words “ when the vendor is first entitled to possession" relate back 
to the first date of his wrongful dispossession referred to in the first column of 
the article. The result is that the vendee gets no longer period to sue for 
dispossession than his vendor, and that the former gets benefit of it and only so 
much of the unexpired period of limitation as the vendor, consequently, if the 
latter has been twelve years out of possession at the date of the vendee’s suit, 
such a suit would be barred. The test then is to see whether the same suit if 
brought by the vendor would or would not have been barred. To give the vendee 
a fresh start for limitation would, of course, have wrought mischief, by 
suggesting subterfuges for enlarging the'period indefinitely.(^) 

The purchaser of land dispossessed by a stranger may maintain one suit 
both against him and his vendor^-for possession as against the stranger, and 
refund of purchase-money in the alternative against his vendor.(^) But while 
the two may be proceeded against jointly in one suit, it does not follow, nor is it 
anywhere provided that the two must be impleaded in the same suit.('^) Any 
omission to do so, therefore, does not vitiate the trial or bar another suit. 

The purchaser’s suit for damages must be maintained within three years of 
his failing to obtain possession, that being the period of the failure of 
consideration. 

1066. Payment of all Public Charges.— The liability of the 
Qj vendor to pay all public charges and rent due thereon up to 

the date of the sale is in accordance with the Knglish law. 
Indeed, the obligation necessarily arises out of the vendor’s liability to take care 


(1) Bhanjan Ram v. Sohura, 9 I G. 238 ; 
Mohinvddin v. Mejlis Rai, I.L.R., 6 All., 231; 
Ram Prasad v. LoJchi Narayan^ I.L.R , 12 
Cal., 197. 

(2) Tawala v. Saripalli, 11 I.C. 337 (338). 

(3) Art. 144, Indian Limitation Act ^XV 
of 1877) ; Oopal v. Krishnarao, I.L.R., 26 
Bom., 276 ; Agarchand v. Rahhma, I. L. R., 
12 Bom , 678. 

(4) Qunga Gohind v. Bhoopalt 19 W. R., 
101, P.C. ; Pearee Mohun v. Jugohundhoo^ 24 
W.R.. 418; Juggohundhu v. Ram Chunder, 
I.L R., SCal., 684 ; Lokessur v.^Purgun Roy, 
I.L.R., 7 Cal, 418; Juggohundhu y. Pur- 
manund, I.L R.. 16 Cal , 630, P.B., overrul- 
ing contra in Krishna hall v. Badha Krishna, 


I. L. R., 10 Cal. (102) ; Oossain v. Bepin 
Behary, I.L' R., 18 Cal., 520; Bari Mohan 
V. Bahurali, I.L.R., 24 Cal., 716. 

(5) Partap Cha'nd v. Satyida, I.L.R., 23 
All , 442 (445). 

(6) 8. 27, Specific Relief Act (I of 1877) ; 
Abdul v. Boida Nath, 6 C.W.N., 316; Serajul 
IIugY. Dinabundhu, 6 G.W.N.. 300, follow- 
ing Hanuman v. Banuman, I.L.R., 19 Cal-, 
123 ; Rajohur v. Kali Krishna, I.L.R., 8 
Gal. 963 ; distinguishing Mullicic v. Sheo 
Pershad, I L.R., 23 Cal., 821. 

(7) Abdul V. Boida Nath, 6 C.W.N., 336. 

(8) Art. 97. Sch. II, Limitation Act (XV 
of 1877) ; Tulsiram v. Murlidhar, I.L.R., 26 
Bom . 750. 
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of the property as an owner of ordinary prudence, (l) who cannot, as such, fail 
to pay up the assessment and other cognate charges due thereon, failing which 
it might be sold out. And so again, since all property is presumed to be sold 
unincumbered, it is on the vendor to redeem all incumbrances on the property 
unless the purchaser had purchased it subject to them. This is in accordance 
with section 18 (c) of the Specific Relief Act which runs thus : — “ Where the 
vendor professes to sell unincumbered property, but the property is mortgaged 
for an amount not exceeding the purchase-money, and the vendor has, in fact, 
only a right to redeem it, the purchaser may compel him to redeem the mort- 
gage, and to obtain a conveyance from the mortgagee.*’ And by section 69 of 
the Contract Act, it is provided that “ a person who is interested in the payment 
of the money which another is bound by law to pay, and who, therefore, pays 
it, is entitled to be reimbursed by the other.’* A similar provision is also 
inserted in the English Conveyance Act, 1881, section 7. By this clause, a 
covenant that the transfer is free from incumbrance is implied where no stipula- 
tion is made to the contrary. It being the vendor’s duty to free the property 
from an incumbrance, ho is bound to indemnify the purchaser if the latter has 
to pay for it. (2) Of course, if he has any purchase-money left unpaid in his 
hands, he may, under clause 5 (h) of this section, retain it and apply it towards 
reimbursing himself. And this he may still do, even though the vendor 
may have assigned the purchase money to a third person. (3) In the English 
law, such payments are said to be for ''consideration executed upon, request.” the 
request to payment being implied from legal obligation imposed upon the vendor. 
If the vendor is “ not bound by law ” to pay the amount and the purchaser pays 
it; he cannot recover it from the vendor. (^) If the former is comnelled to pay on 
account of his own wrongful act, thellatter cannot be made to reimburse him. (5) 
In a case to which this Act was not applied, it was held that in tii*^ absence 
of a special agreement, the vendor was not liable to reimburse the purchaser for 
payments made by the latter for the former. <6) It may be'noted that the 
payment under this clause must be made in good faith. (7) If it is made with 
the intention of manufacturing a title to the property, or where it is not a public 
charge, rent or an incumbrance on such property, the payee cannot claim 
reimbursment. At least the plaintiff must show that the liability which he has 
discharged was one in which the defendant was interested, i®) It must not be a 
purely voluntary payment, The provision of this clause has, by analogy, 
been applied to the sale of a decree, the purchaser being held entitled to pay off 
the attaching creditor who had attached it in execution of his own decree. 

1067 . The duty cast on the vendor to pay all public charges and rents 
CcBBatlon of Lla- continues up to the date of the sale, by which is no doubt 
bility. meant the date fixed for the conveyance. It would thus 

appear that if the execution of the conveyance is somehow delayed owing to the 
negligence of the purchaser, the latter and not the vendor must pay the charges 


(1) Cl. (e) 'ante. 

(2) Manishankar v. Ramkishna, G Bom- u. 

B. 832. 

(3) David v. Sabin, [1893], 1 Ch. 623; 

Zioc^v. Ingle. 2 Ph., 413. T « 

(4) Ram Tuhul v. Bisseswa^ , 15 a. Jj. K., 
208 ; Edmunds v. Wallingford, 4 Q. B. D., p. 


su- 
es) Pitcher v. Dailey. 8 East.. 171. 

(6) Dost Mohammad v. Saujad, (la83)i I. 
L.R.. 6 All., 67. 


(lyTiluk Chand v. Soudamini, I. L. R., 4 
Cal., 566 : Dinda Kuar v. Bhonda, I. L. R., 
7 All., 660. 

(8) Desai Himatsingji v. Bhavahhai, I. L. 
R«, 4 Bom., 643. 

(9) Bama Sundari Dasi v. Adhar Chunder 
Sarkar, I. L. R., 22 Cal. 28 (see the other 
oases therein qjted). 

(10) Khetsidas v. Shih Narayan^ 9 0, W. 
N. 178 : see sub-s. 5, cl. (5). post. 
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accruing due thereafter. In the absence of any avoidable delay, however, the 
purchaser becomes- liable to meet such charges from the time when ' the owner- 
ship of the property has passed to the*buyer’'(l) which should ordinarily coincide 
with the date of the sale. Now since the vendor's liability ceases with the 
date of the sale, ” public charges and rent may have to be apportioned between 
the vendor and the purchaser, so that if the date fixed for the payment of the 
rent falls subsequently to the date of the sale, the purchaser and not the vendor 
would be primarily called upon to pay it, but, of course, in such a case, the 
purchaser will be entitled to sue for the payment of his proportionate share by 
the vendor. 

1068. As between the vendor and purchaser the charges payable by the 

What vendor up to the date of sale are those designated public," 

such as Government revenue and taxes, municipal taxes 
and cesses, water-rate, gas bill and the like. A debt, e.g,, 
an agricultural loan by the Government is not a public charge, any more than 
it is a public debt. But it may be an incumbrance by statute or contract, and 
then it is the duty of the vendor to discharge it. or to reimburse the person who 
being interested in saving the property from being sold for non-payment of the 
revenue pays it. (2) Similarly a tax levied under the Local Acts would have to 
be paid in accordance with the terms of those Acts the provisions of which are 
uncontrolled by this clause. Whore, for example, the house-tax levied under 
the Madras Municipalities Act is a yearly tax, though payable in instalments, 
it may be levied from either the vendor or the purchaser, and neither can 
claim that it shall be apportioned between them. 13) 

1069, The vendor being liable to discharge all incumbrances^) on the 

What incumbrano subsisting on the date of the sale, it is his duty 

es must be ?i8ohar.' notify to all intending purchasers the existence of such 
ged. ' incumbrances subject to which the property is sold. If the 

incumbrance is in favour of the purchaser himself, the latter 
must stipulate for its discharge, otherwise it may be extinguished by merger. A 
purchaser paying off an incumbrance which it was the legitimate duty of the 
vendor to discharge is entitled to be reimbursed by the vendor, but he must not 
charge more than he paid, as that is the amount of the damage which he 
sustains by the breach of the covenant to pay off the incumbrances, (6) although 
if a purchaser buy in an incumbrance to protect his property at an undervalue, 
he cannot claim the full amount. (6) A purchaser paying off* a prior incum- 
brance may hold it as a shield against the claim of any subsequent incum- 
brancer, unless be had notice of it, (7) or the prior incumbrance was his own.W 

It has been held in Bngland, that the principle does not readily commend 
itself to one’s reason, that a purchaser buying property subject to an incum- 
brance is bound to discharge it, though it be defective. W Thus, if a purchaser 
buy an estate subject to an annuity which was clearly voidable, he was not 


(1) Cl. 6 (d), post. 

(2) Dautuluri v. Kanjaluri, 8 I. G. 435. 

(3) Nellore Municipality v.£otamma, I. L.R. 
30 Mad., 423 (425). 

(4) A debtds not a charge on the property 
sold {Latafat v. Young, 2 W.B. 271); and as 
such it must be distinguished f{om what is an 
inoumbranoe. 

^5) Sugd. 666. 

(6) Cane v, Lord Allen. 2 Dow., 289 (296). 


(7) Toulmin v. Steere, 3 Mer., 210 ; Adams 
V. Angell, 5 Ch. D., 634; Re Cork Harbour 
DockesCo., 17 L. R. Ir., 616 ; Ookuldasv. 
Rambux, T.L.R. 10 Cal.. 1036 P. O. iMuham- 
madv. Ohous, 7 A.L.J. 914 (917) P.B.; 8. 101 
(q. V.). 

(8) Otter V. Lord Vaux, 6 De. G. M. & G. 
638. 

(9) Wa<son v. Stanford, 2 Ver., 279 ; Doe 
V. Archer, 1B.& P., 681. 
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allowed to impeach the annuity .(i) So again, where a purchaser buys a 
revetsion expectant upon a particular estate as subject to the life-estate of 4, 
although it turns out that no such estate is in existence, yet A will be decreed 
to hold the estate^during his life, against the purcbaser.(3) The rule is said to 
be grounded upon the principle that the purchaser taking with notice is bound 
to complete the contract or to indemnify his vendor against the action, or, in 
other words, is bound to save him from being sued. ’* (9) If so, the doctrine 
may be narrowed down to this, that the purchaser is bound not to dispute the 
validity of the interest reserved only in cases where the persons entitled has 
right to sue for damages. 

Since the right of the purchaser to obtain the property freed from incum- 
brance is unqualified, he is not bound to accept an indemnity for a contingent 
incumbrance however small the amount or remote the contingency, but, is 
entitled to have it discharged. Where property is sold to the vendee who is 
also occupying it as a tenant and the vendor fails to clear the incumbrance 
as settled, be has no claim for rent*against the vendee, alltbough a portion of 
the purchase-money was remaining unpaid, for the sale was complete though a 
covenant thereof was unfulfilled, 


Existence of 
andisclosed incum- 
brances. 


1060. The existence of undisclosed incumbrances before the payment of 
the purchase-money or execution of the conveyance is, as a 
rule, no ground for rescission of the contract, since the 
incumbrancers may be paid off and compelled to join in the 
conveyance ; ('^) but^it would be otherwise if their concur- 
rence cannot be compelled. The existence of an incumbrance and the mental 
incapacity of the incumbrancer have been held to be matters of conveyance and 
not of title, and as such afford no conclusive defence to a vendor’s suit. But 
where the existence of the incumbrances or liabilities interfere with the 
enjoyment of the property, the purchaser may re'sbind the contrac - and plead 
their existence as a sufficient answer to the vendor’s suit for specific performance. 
But the vendor who has agreed to sell his property free from incumbrance 
cannot plead his inability to convey the property on the ground of the refusal of 
the incumbrancers to allow redemption, for the vendor will be mulcted in damages, 
if havring contracted to convey his property, ho has failed to do so.l^®) Such 
liabilities are the payment of a ground-rent, or the existence of rights over 
the property, such as of mining, common or sporting, of waterway with 
the right of entry for its repairs, and restrictive covenants as to user. (1®) 


(1) Dowell V. Deu\ I Y. & Coll., C. G., 345 ; 
Bannatynev. Barrington, G.Ir. Ch. R., 439 ; 
SuRd..752. 

(2) Walton v. Stanford, 2 Ver., 279 ; Doe 
V. Archer, 1 B. & P., 531. 

(3) Per Cotton, L.J., in Smith v. Widlake, 
3 0. P. D , 10 (17). 

(4) Preityman's Case cited in Walton v, 
Stamford, 2 Ver., 279. explained per Cotton, 
L. J., in Smith v. Widlake% 3 0. P. D., 10 
(17). 

(6) In re Weston and Thomases contract, 
[1907], 1 Oh. 244. 

(6) MacDonald v. Wills, 4 L.B.R., 924. 

(7) Townsend v. Champerdown, 1 Y. & J., 


449. 

{8} Page v. Adam, 4Beav., 269; Bugd., 
426. Dart., 321. 

(9) Duke of Beaufort v. Glynn, 1 Jur. (N. 


8.), 890. So Lord Langdale said : “Where 
an interest is vested in a party to secure a 
right, the satisfaction of which right entitles 
the party who has sold the estate to call for 
a conveyance, then the Court considers it a 
question of conveyance only ; but I think it 
has never gone further than that.”— Side- 
bothovi V. Barrington, 3 Beav., 528. 

(icy Nabin Chandra v. Krishna, 38 Cal. 468 
(4657. 

(117 Jones v. Runimer, 14 Ch. D., 588. 

(12) Seaman v. Vawbrey, 16 Vea., 390; 
Upperton v. Nicolson, L R., 6 Oh., 436. 

(13) Hey wood v. Maltaliew^ 25 Ch. D., 367. 

(14) Ooodhart v. Byett, 25 Oh. D., 182. 

(15) Nottingham Brick v. Butler, 16Q.B.D. 
778 ; of. OsbOime v. Bradley, [1903], W. N., 
96. 
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The purobaser is entitled to retain the unpaid purchase-money for the 
purpose of discharging undisclosed incumbrances, which he must be careful to 
see to before paying the price. If he retains money, he must lose no time 
before paying off the liabilities, as be is liable to pay interest on the purchase- 
money the payment of which he has delayed. The amount payable by the 
purchaser will, of course, by the amount of the incumbrance including interest 
and other Charges legitimately payable therewith, and this amount the 
purchaser may debit to the vendor, (i) 

1 06 1 . Covenant for Title — The vendor(2) under this clause is deemed 
to contract that he has title to convey the property sold by 
him. The old rule oi caveat emptor is thus now obsolete, and 
the covenant here enacted must bo taken as incorporated into every contract. 
And embodying as it does a rule of'universal equity the covenant is not confined 
to the extent of the Act. W (>? 1112). The present provision is in accordance with 
section 25 ib) of the Specific Belief Act, and is more liberal in its application to 
the purchaser than the corresponding clause in the English Conveyancing Act 
which restricts the vendor to covenant against the acts of himself, his ancestors, 
devisors, grantors, or donors and persons claiming by, through, under or in trust 
for him or them respectively. In other respects the clause does not mate- 
rially differ from the corresponding provision made in the English Act, which 
runs as follows : — ‘ In a conveyance for valuable consideration other than a 
mortgage there shall be included the following covenant by the person who 
convoys and is expressed to convey as beneficial owner (namely) : That notwith- 
standing anything by the person who so conveys, or any one through whom he 
derives title otherwise than by purchase for value made, done, executed or omitted 
or knowingly suffered, the person* who so conveys has, with the concurrence 
of every other person if any conveying by bis direction, full power to convey the 
subject-matter expressed to be conveyed subject as if so expressed and in the 
manner in which it is expressed to bo so conveyed.” (^) Under this clause the 
vendor is presumed to guarantee his title absolutely to the property. If he 
wishes to contract himself out of the covenant he must do so expressly, or 
at least under circumstances from which a contract may be necessarily implied. 
He cannot get rid of his liability by merely showing that the purchaser had 
notice of the defect in his title. (> 908). So where the vendor declared that 
he had not made any gift etc., of the property and that if on account of any 
such encumbrance any damage was sustained by the purchaser, the vendor 
would indemnify him, adding that if damage was sustained from any other 
cause, he would not be responsible therefor, it was held that the last clause was 
not sufficient to negative the liability created by this clause. And if after 
purchase, the vendee discovers a material defect in the property, he is entitled 


(1) Daswantv, Syed Shah^ 6 C. L.J., 398 
(402). 

(2) And when there are more vendors 
than one. all of them are presumed to enter 
into a joint covenant — Randhir Singh 
V. Bhagwan Das, 11 A.L.J. 746 (748); cf. 
S. 13 (2) General Clauses Act (Act X of 1897). 

(3) Basaraddi v. Enajaddi, I. L. Q-, 25 
Gal.. 298 ; Basruddi v. Enajudd}, 2G. W. N. 
222 (223) Chidambaravi v Sivathasamy^ 15 
M. L. J. B., 396,; Mehdi Husain v. Jafar 
Khan, (1905), 8 O. 0. 346. 


(4) Sadhu v. Nga, (1907), U. B. R.. 1. 

(5) David V. Sabin, [1893J , 1 Oh., 623 ; 44 
& 45 Vic., c. 41, s. 7. 

(6) Conveyancing Act, 1881 (44 & 45 Viet., 
c. 41), S. 7 (1) (A). 

(7) Muhammad v. NaJcched, 7 A.L.J. 762 in 
which however, the effect of the opening words 
of the section. ‘‘In the absenoe of a contraot 
to the contrary " does not appear to have 
been considered. 

(8) Digambar v. Nishibala, 8 1. 0. 91. 
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to rescind the contract. But in that case, he must rescind the entire contract. 

A defrauded party cannot repudiate a contract in part only : he cannot pick 
out the plums of a bargain intoiwhicb he has been misled and reject the 
remainder. ' <2) The benefit of a covenant for title can be enjoyed not only by 
the purchaser ana his representatives, but also subsequent alienees who claim 
under the seisiti vested in the original covenantee, or, as it is expressed, by the 
privity of estate. And where the land is divided, the benefit of the covenant 
will go to each alienee in proportion to his interest in the property. In a 
suit for damages bv the purchaser against the vendor for broach of the covenant 
for title, the latter cannot be permitted to plead that his purchaser had notice 
of the defect, since oral evidence on this point is by section 91 of the Evidence 
Act inadmissible. But “ although the fact of the purchaser having notice of a 
defect cannot prevent the covenants for title from extending to it, since extrinsic 
evidence of intention is inadmissible for the purpose of construing a deed : 
yet, in an action to rectify the covenant, the fact may be used as the basis of 
an inference, that it could not have been the intention of the parties that the 
covenant should include a defect of which both were equally aware.”!®) But 
generally speaking, covenants for title apply to all defects within the terms, 
whether such defects are known to the purchaser or not. (6) And similarly the 
purchaser may lose bis right to avoid the sale or to compensation by latches 
and acquiescence, as where, although aware of his rights, he allows a long time 
to pass by without taking any action. (*^1 Damages upon covenants for title may 
be recovered in the event of the vendors' death, against his estate, and the 
vendee need not wait lor actual disturbance. He has a right to sue as soon as 
he becomes aware of the defect. 

The existence of a restrictive covenant is a sufficient blob upon the 
vendors’ title to entitle the purchaser to repudiate his purchase. Where an owner 
of two adjoining houses A and B first sold A to P agreeing with him not 
to disturb P’s right to light to his windows, though they were onl^ new ones, 
and then after some years sold B to Q subject to a right of light with P being 
guaranteed, it was held that the agreement with P amounted to a restrictive 
covenant on B and that the vendors’ title to B was effective. <91 


1062. By Article 61 of the Limitation Act, where the plaintiff has paid 
money for the defendant, he can recover the amount within 
mita on. three years from the date of payment. By payment is 

meant actual payment and not when the money is demanded or sued for. The 
samo period is allowed for rescinding a contract, calculated from when the 
facts entitling the plaintiff to have the contract rescinded first become known to 
him. 


1063. By sale the seller must be presumed to convey to the buyer the 
whole interest he possesses in the property, including such 
Interest convey- g^g easements and other legal incidents, which the 

^ purchaser is entitled to enjoy in the same way as the seller. 


(1) Essa Snlleman v. Dayabhai,i.Ij. R., 
20 Bom., 622 ; Bamasavmiy v. Valayuda, 4 
M.H.O.R., 269. 

(2) Per Bowon, David v. Sabin, 

[1893], 1 Ch., 623 (640). 

(3) SpcnceEs Cane, 6 Co., 16 see S. 40 ante* 

(4) Noble V. Crtss, 2 Si., 343. 

(5) Dart., p. 886. 

(6) Page v. Midland Raihoay Co. [1894], 


1 Oh., 11. 

(7) Null V. Easton, [1699], 1 Ch., 873. 

(8) Pemscl and Wilson v. Tucker. [1907], 2 
Ch. 191. 

(9) Torah Al% v. Nilrutton, I. L. R., 13 
Cal., 166 ; Doya Narain v. The Secretary of 
5/fl^e’l.L.R., 14 Cal., 266 ; The Secretary of 
State V. Ouiru Prasad, I.L.B., 26 Gal., 51 
F.B. 
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Thus, for example, trees beiog attached to the earth are included in the legal 
incidents of the land and pass to the transferee, unless, of course, a different 
intention is expressed or necessarily implied, (i) Similarly, a well passes with 
the land in which it is embedded as a legal incident thereof (2) (§§ 358, 359). 
Apart from the quantum of interest conveyed, the vendor is presumed to contract 
with the purchaser for a title free from reasonable doubt, (3) for it appears to have 
been held by, the Privy Council that an absolute warranty of title cannot be 
insisted on by the purchaser. (4) But the distinction is for practical purposes 
illusory, for it may be taken as settled that no vendor is entitled to sell an 
interest which is defective, or as to which be is uncertain. The usual covenants 
for title comprise the following covenants (i) that he has the interest ; (n‘) that 
he has power to convey it ; Uii) for quiet enjoyment by the purchaser, his 
heirs and assigns ; (iv) that the property is free from incumbrances ; 
and iv) for further assurance. Of course, the vendor is not bound to shew that 
be possesses a greater interest than that transferred by him. But be must 
show that be has no less an interest than that conveyed. Such a covenant is 
however, only limited to the consequence of legal acts, but it does not extend 
to the wrongful acts of strangers, which are obviously not within the power of 
the vendor to prevent. (6) But it would appear that a provision may be validly 
made against the acta of a particular individual name. Of course, the covenantor 
is under no circumstance exempted (6) from liability for his own unlawful 
acts, and if the covenant extends to his heirs and assigns, they are equally bound 
by it. (7) 

1064. The covenant has nothing to do with the purchaser’s disqualification 
to buy, and on this principle it was held that the purchaser could not be indem- 
nified if he was deprived of the property by a third party in exercise of the right 
of pre-emption. (8) The correctness of the reasoning may, however, be doubted, 
for if the vendor knew that there was the right of pre-emption, he cannot be 
said to covenant that he had ‘ power to transfer ” the property to the purchaser, 
unless the clause be restricted to mean that the vendor only covenants that ho 
holds a transferable interest and not that he can validly transfer it to the 
purchaser — a construction which is both illogical and unnatural, in view of the 
fact that the covenant ie made with the buyer and that the transfer must 
naturally refer to the particular transfer in respect of which the covenant is 
made. 

A contract for the sale of a house with windows looking over the land of a 
third person implies no representation or warrancy that the windows are 
entitled to the access of light over that land, or even that the prescriptive 
period is running, and consequently the non-disclosure of a deed acknowledging 
that the vendor is not entitled to that light is no ground for refusing the vendor 
specific performance, or allowing the purchaser compensation, though it may be 
a ground for depriving the vendor of his costs. (9) Where the Government sold a 
plot of land to a purchaser stipulating that it will be assessed at the rate of 


(1) Pandurang v. Bhimraj, 1,L.R,,22 Bom., 
610 ; Sri Balusu Ramalakshman v. The CoU 
lector of Godavari^ I.L.B,, 22 Mad., 464, P.C. 

(2) Harichand v. Bala, [1888], B.P.J., 
125. Seo for fuller disouseion, s. 8 ante and 
§ 224 ei seq. 

(3) S. 25 (b). Specific Relief Act (1 of.l877); 
Eaji Mahomed v. Musaji, 1.L.JR,, 15 Bom., 
657 (666). 

(4) Bindeshri y. Jairamgir, I.L.B. , 9 All., 


70 (713) P.G. No reference is made to the 
Act in the judgment and the point was 
conceded by counsel. 

(5) Dudley v. Foliott, 3 T.R., 584. 

(6) Foster V, Mapes, Cro. Eliz., 212 ; Foule 
V. Welsh, 1 B. &0., 29. 

(7) Lloyd V. Tomkies, 1 T.B., 671. 

(8) Ohulam v. Imdad, I.L.B , 4 All., 357. 
{9) Qreenhalgh w Brindley , [1901], 2 Gh., 

324. 
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nine pies per square yard per annum," the covenant was held to exclude the 
enhancement of the rate notwithstanding that it might be justifiable by an Act 
regulating it. (i) 

1066. A covenant for title must be distinguished from one for quiet enjoy- 
- ment, as the limitation for suits for their breach has two 

enjoy^nt ^'stinct starting points. The two covenants may both 

guiBhed. co-exist as where the vendor assures not only of his 

title, but also warrants quiet enjoyment, and where it 
is so, it is not easy to conceive of a case which could present difficulties, for, 
in such a case, the purchaser may found bis action on a covenant giving him 
the longer period to sue. A covenant worded thus : “ Should any one put 
forward a right or claim or cause, obstruction or hindrance or make a quarrel 
or disturbance in connection with this loatan (share) land, 1 and, my heirs and 
representatives are to answer for the same" is no more than a covenant for 
quiet possession. ( 2 ) TI 30 main distinction between the two species of covenants 
undoubtedly is, that in the one the vendor has title, but it is defective, whereas 
in the other there is no title at all. As an instance of the former may be given 
a sale by the father of an undivided Hindu family governed by the Mithila 
Law, under which the father has but limited authority to sell, and the sale is 
voidable at the option of the sons. It is the same in the case of transactions 
entered into by persona with limited authority, as, for instance, by a manager 
of a joint Hindu family, an agent, or a minor’s guardian, the wife in the absence 
of her husband, (4) or transactions which require election by somd person author- 
ized in law to elect to complete the. vendee’s title. In such cases, the 
vendor sells, and the purchaser takes, but since the former has not conveyed 
a flawless title, the latter may be evicted at any time. But the case would be 
different where the purchaser gets a complete title, though hut for an instant, 
as where the property sold is in the possession of a trespasser whose adverse 
title requires but that time to be perfected, and frl which case, the purchaser’s 
right to damages, can only arise where the subsequent failure of consideration 
is due to the act of the vendor himself, or if it is duo to some other causes, tbe 
vendor has made himself answerable for it by proner covenants in his deed. 

** If a purchaser can sue his vendor for his purchase-money because some time 
after he has bought the property from the true owner, and become himself 
its owner, it is lost by the subsequent adverse possession of a third party, the 
purchaser would become entitled to a refund of his purchase-money, in every 
case where the property is lost after he has acquired the ownership, as for 
instance, where it is lost by accident or a natural cause." 

1 060. In the language of conveyancers, the different covenants are embodied 
thus : — (i) as to title, “ that be hath power to grant and convey K.ii) as to 
enjoyment, “ that the prerpises shall at all times thereafter remain and be to the 
use of the grantee, and be enjoyed without interruption by the vendor or any one 
claiming through him, and free and discharged from’all estates, incumbrances etc., 

(1) Dadoba v. Collector, 3 Bom.,Ij.R., G03 (5) Cowpcr v Codmofid, 3 Moo. & Sc., 219; 

(615); Jethabhoy v. Collector, 25 Ardeshiry. Vajesing, I.L.R., 25 Bom., 593 

Bom., 714 (746). 1604). 

(2) Ardeshir v. Vajesuuj, I. L. R., 26 (6,* Ardeshir Fajmiiijf, I.L.R., 25 Bom., 

Bom., 593 (602). 593 (601). 

(3) Hanuman v. Hanuman, I.L.R. , 19 (7) Ardeshir v. Vajesinq, I. L. R., 26 

Onl., 123, P.O.. explained in Ardeshir'^, Bom,, 593 (601) ; Raju J5a/w v. Krishnara/v^ 
Vajesing, I.L.R., 25 Bom., 593 (603)- I.L.R., 2 ^om.. 273 (292,293) ; Hari v. 

(4) Venkatanarasimhaluv. Per amvia, X,Ij, Raghunath, I.Tj.B,*, 11 All., 27 (30), F.B, 
R., 18 Mad., 173. 

G. TP— 84 
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created by the vendor or any one claiming through, or in trust, etc., from him.” 
The first is broken, if at all, on the day the sale-deed is executed, whereas the 
second admits of a continuing breach, so that under section 23 of the Limitation 
Act, a suit would not be barred so long as the breach continues, and, therefore 
the suit, if otherwise maintainable, would not be barred by reason of the 
law of limitation. The sale of property with the usual covenants over which 
or over any portion of which, the vendor bad no valid title, occasions a suit for 
broach of the covenant lor title, and in which limitation begins to run immedi- 
ately upon the execution of the assurance, and a suit to obtain compensation is 
then governed by Article 62 and not Article 97 of the Limitation Act. In other 
words, suits to enforce such covenants must bo brought within three 
years from the sale, for the purchase-money paid by the purchaser is from 
that date in the hands of the seller, money had and received for the 
purchaser’s use.l^l But. where the covenant is one for quiet possession, 
the purchaser can enforce it within three years calculated from the date 
of the failure of the consideration, as provided in Article 97 of the Limitation Act 
4.6., from the date of his eviction. So, in an English case, it has been laid 
down that in the case of a covenant for title, the time of limitation begins to 
run from the time the deed of sale is executed, (4) although the covenantee be in 
ignorance of the breach. Such a breach cannot be called a continuing breach, 
any more than non-payment of money when due can be so designated.!®) But 
in another case Lord Ellen borough observed : “ The covenant passes with the 
land to the devisee and has been broken in the lifetime of the devisee ; for so 
long as the defendant has not a good title, there is a continuing breach ; and it 
is not like a covenant to do an act of solitary performance, which not being 
done the covenant is broken once for all, but it is the nature of a covenant to 
do a thing toties quoties, as the exigency of the case may require. "(f) It would 
thus appear that it is the resulting damage, and not even thb mere breach of 
covenant, which gives the right of action. Thus suppose A sells to B an estate. 
It turns out that he had one or two years previously already transferred half of it 
on his death to (7, should the latter be then living. A lives for twenty years 
and then dies, and C survives him and enters. Now in such a case there can 
be no doubt but that the covenant was broken as soon as it was made. But 
should B be ignorant of t\i& conveyance until A's death, he loses half his land 
and has no remedy, for limitation has long since extinguished his right. And if 
he bears of it and sues within the twenty years, but in d’s lifetime, how can 
the damages be assessed in the uncertainty whether A may or may not survive 
C, and that the covenantee may never be disturbed in possession ? 

1067. Inapplicability of the Rule to Sales in invitum. — While 
there is an implied covenant for title by the vendor in a private sale, there is no 
such covenant either by the decree- holder, or by the court in sales'made in execution 
of mortgage or money decrees. Under section 237 of th3 CodeK®^ the decree- holder 
when applying for execution, has no doubt to specify the judgment-debtor’s share 
or interest in the property “to the best of his belief,” and so far as he has been able 


(]) Baju Balu v. Krishnarav, I. L. R.,2 
Bom., 273(293). 

(2) Ardesir v. Vaje*iing, I. L. R., 25 Bom., 
693 (600) ; Strickland v. Turner, 7 Ex., 208 ; 
Hanuman v. Banuman, I. L. R., 19 *081.. 
123, P. C. There never was any considera- 
tion for it and the sale was void ab initio. 

(3) Nagardas v. Ahmed Khan, I. L. R*, 21 


Bom., 175 ; Ardeshir v. Vajesing^ I. L. R,, 25 
Bom.. 593 (602). 

(4) Spoor V. Green, L. B., 9 Ex., 99 (116), 

(6) Short V. McArthy, 3 B. & Aid., 626. 

(6) Per Bramwell B. in Spoor v. Green, 
L. R.,9 Ex., 99 (111). 

(7) Kincjdon v. NottU, 4 M. & S., 53 (67). 

(8) Now o. 2, r. 13. 
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ascertain the same,” and the proclamation issued under section 287^^1 is similarly 
enjoined to embody the description ** as fairly and accurately as possible,” and 
as far as it bas been ascertained by the court,” but those precautions do not 
afford the purchaser any more protection than that provided for in sections 313 
and 315(2^, under which barring cases of fraud which of course, vitiates all transac- 
tions, the purchaser has the right to recover back his purchase-money only in 
case it is found that the judgment-debtor had no saleable interest in the property 
at all. But should he have had some interest, whatever its quantity and value, 
the purchaser can then claim no refund at all, and from which it is evident that 
he is not entitled to obtain a refund in proportion to the extent to which the 
judgment-debtor had no interest. (3> The purchaser must then be taken to buy 
the property without warranty of title, with all risks and all defects in the 
judgment debtor’s title except in the oases and to the extent above indicated. 
In cases of fraud, however, not only would the sale be set aside, but the 
purchaser may also recover damages or compensation. On cancellation of the 
sale, the purchaser may, of course, recover his deposit, either by applying for 
it in execution, or by maintaining a separate suit. Where the purchaser 
has sustained a loss on account of a misdescription in the sale-proclamation, 
as where the area is misdescribed, the purchaser may recover damages, and he 
is entitled to an abatement of rant for the deficiency. 

1068 . This essential difference between a voluntary and an involuntary 
sale is founded upon intelligible reason. In the Swords of Sir J. W. Colville, 
the chief reasons for the rule are that the purchaser by private contract has full 
means of investigating the title of theVendor, and of either satisfying himself 
Ihat it is good, or of protecting himself against any apparent or latent defect 
in it hy proper and apt covenants. If he fails to do either, his subsequent 
eviction is the result of his own negligence. But, the purchaser at a sheriff’s 
sale has at best very inadequate means of investigating the title of tljO judgment- 
debtor ; all that is sold and bought is the right, title, and interest of the 
judgment-debtor, with all its defects ; and the sheriff, who sells and executes 
the bill of sale, is never called upon, and if called upon, would refuse to execute 
any covenant of title. Therefore, the reasons for the rule failing, the rule cannot 
properly be held applicable to sales by the sheriff, whiph are governed by rules 
peculiar to such sales. And so it is provided by o. 21 r. 91 of the Civil 
Procedure Code that the only ground upon which the purchaser can move the 
court to set aside the sale is that the “ judgment-debtor had no saleable 
interest in the property sold,” and which means that the sale can be set 
aside only where the seller had nothing to sell. If he had some interest 
though in only a portion of the property, it is sufficient to uphold the sale. 1®) 
The rule is the same where the sale relates to the interest of the mortgagor, 


(1) Now o. 21, r. 6C. 

(2) Now o. 21, rr. 91,93. 

(S) Shanto Chandar v. Nain Sukh,!, L. R , 
23 All. 355 (357); following Ram Narain 
V. Mahatah, I. L. R , 2 All., 828 ; Dovab Ally 
V. Abdool Azeez, 2 1 A . 166 (128) ; Sundara 
V. Vinkata, I. L. R. , 17 Mad., 228. 

(4) Derry v. Peek^ 14 App. Cas., 337 ; fol- 
lowed in Shanto Chandar v. Nain Sukh^ I.L. 
R., 23 All. 355 (358), but contra per Mao- 
lean, 0. J., in Doyal Krishna v. Amrita Lai, 
I. L. B.i 29 Oal. 370, who held that it was 
not necessary to make out a case of fraud. 

(5) Munna Singh v. Qajadhart I. L. R., 5 


All , 577 ; Kishun Lall v. Muhammad, I. L 
R., 13 All. 383 ; Shanto Chandar v. Nain 
Sukh, I. L. R., 23 All., 355 (356). 

^6) Dorab Ally Khan v. The Executors of 
Khaja Mohamed Din, I.L.R., 3 Oal., 806 
(81.3), P. 0. ; Sundara Oopaian v. Venkata, 
I.L. R., 17 Mad., 328 ; Vtthoba v. Esat, I. 
L. R., 18 Bom., 594 ; Dhannoo Jingar v, 
Autoba, 12 G. P. L. R.. 49. 

(7) Munna Singh v. Qajadhar, 1. L. R., 
5 All.’ 577. 

(6) Ram Coomarw. Soshee, I. L. R., 9 Gal. 
626. 
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although the mortgagee may have obtained a decree on the property sold. W 
But the purchaser with nocice that the debtor had no saleable interest in the 
property has been held to bo estopped from rescinding the sale. (2) Thus it has 
boon laid down by the Privy Council that a person who with notice buys property 
subject to a contingency, which may defeat or destroy the interest which ia 
the subject of sale, is not entitled to be relieved from his bargain and to recover 
the purcbase^money, merely because the contingency contemplated actually 
happens, and the property either does not become, or ceases to be available for 
his benefit. (3) 


1069. Exceptions.— The benefit of the rule may be lost to the 
purchaser by (i) Fraud, (§ 1070), iii) Notice 1069), {in) Waiver (§ 1072), and 
(iv) Express or implied contract (?; 1073, 1074). 

1070. On the principle that no man shall take advantage of his own 

fraud, a purchaser who has procured a covenant for title by 
(1) Fraud. fraud is precluded from enforcing it against his vendor, 
But it has been held that though the purchaser’s fraud is a good defence against 
him so long as the property is in his hands, it does not avail against a bona fide 
transferee from him for value without notice, This view is justified on the 
ground that while there is an equity between the original parties to the covenant 
which is a good defence to an action on the covenant, the same defence is of no 
avail when it is sought to be enforced by a subsequent purchaser who had no 
notice of the eqity. 


1071. Where the purchaser has hotice of his vendor’s defective title and 
. still purchases the property, ho cannot afterwards rescind the 

^ ^ ® sale, unless.he expresslv stipulates with the seller that 

good title shall be shown, in which case, ho cannot be fixed with notice. An 
execution -pure baser with notioe that the judgment-debtor had no saleable interest 
is equally estopped from rescinding the sales 1069). But if the covenant is 
clear, its construction or effect cannot be controlled by extrinsic evidence of 
notice or intention. 1^) In other words, when the contract is silent as to the title 
which is to be shown by the vendor, and the purchaser’s right to a good title is 
merely implied by law, that legal presumption may be rebutted by shewing that 
the purchaser had notice before the contract that the vendor could not give a good 
title. But, if the contract expressly provides that a good title shall be shown, 
then inasmuch as a notice by a vendor that be could not show a good title would 
be inconsistent with the contract, such a notice would be unavailing, and what- 
ever notice of defect of the title might have been given to the purchaser, he 
would still be entitled to insist on a good title, Where a vendor contracted 


(1) Protab Chunder v. Panioty^ T. L. R., 9 
Oal., 606 ; Saraswaii v Nabadwip,5 B. L. R. 
380 ; Bossain Munraj v. Been Dyal, 20 W. 
R.. 20. 

(2) Mahabir v. Dhumand, I. L.. R. 3 All., 
627 ; Shivram v. DalDaji, I.L.R., 26 Boin., 
519. 

(3) Ram Tuhul Singh v. JHseswar, 16 B.Ij. 
R., 208, P. C. ; approving Sowdamini Chow- 
dkrani v. Krishna, 4 B L.R., 11 F.B, 

(4) David v. Sabin, [1893], 1 Ch.. 623. 

(6) David v. Sabin, [1823], 1 Oh-*, 523 
(536, 637). 

(6) See Per Bindley, L. J., in David v, 
Sabin, [1893], 1 Ch. 523 (637). 


(7) Manchc^ji v. Narayan, 1 B.H.C.R., 
77 ; (Hoap d Miller's Contract, 23 Oh. D., 
321, 327. 

(8) Ram Chunder v. Dwarkanath, I.L.R*, 
16 Cal., at p. 341; Pathoolalv, Radhika,d N., 
W.P.H.C.R., 106; Great Western Railway 
V. Ftsher, [1905], 1 Ch.. 316. 

(9) Page v. Midland Railway Co,, [1896], 
1 Ch.. 11 (23) ; disapproving Hunt v. Whiter 
L.J. (Ch ), 326. 

(lO) Per Fry, J., In re Oloag d Miller's 
Contract, 23 Oh. D., 20 ; Tbrahimbhai v. 
Fletcher, I.L.R., 21 Bom., 827 (947, 885) 
F. B. 
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to sell certain property which the purchaser knew to be in occupation of a 
tenant, and it was afterwards discovered that the tenant a lease, it was 
adjudged that the purchaser was affected with notice of the lease, and was not 
entitled to specific performance with compensation. (^) An intending purchaser 
having notice of the fact that the premises sold were in the occupation of a tenant 
is not bound to go and inquire of the tenant what is the nature of his tenancy, f^) 
for this is the duty of the vendor who cannot be afterwards heard to say : 
" If you bad gone to the tenant and inquired you would have found out all 
about it. The fact that the purchaser had notice of the bad repair of a house 
held on a lease by the vendor, does not exonerate the latter from keeping it in 
good repair. W Where the purchaser of a legal estate had express notice 
that the defendant detained possession of the land bought under a deed which 
purported to convey to them an equitable title thereto, it was held that he 
must convey the legal estate to the defendant, who was not estopped by the 
erroneous recitals in the deed ‘ as to the derivation of the equitable title 
actually transferred. Eecitals in a deed are not representations of fact on the 
faith of which a stranger to the deed is entitled to act without inquiry. (^) 


1072. The purchaser may, again, lose the benefit of this section by waiver. 


(3) Waiver. 


“ Acts of ownership on the part of a purchaser may amount, 
in the contemplation of the court, to a declaration that he 


considers himself as the owner of the property, and then they work an 
acceptance of title and a waiver of all objections.” Acts amounting to waiver 


must be very strong and distinct — such acts, in short, as are equivalent to a 
declaration by the purchaser that ho has taken the estate at possible risks, and 
considers himself as the absolute and unconditional owner of it, and so preclude 
any investigation of title at all. (^1 Possession of property by the purchaser, 
though a strong evidence of waiver of objections to the title, (^) is, however, by 
no means conclusive. A stipulation in a memorandum that the agreement was 
“ subject to the preparation by the vendor’s solicitor and completion of a formal 
contract” cannot be waived by the vendor as being intended for his benefit 


alone, so as to constitute the rest of the memorandum a final contract enforce' 
able against the purchaser. Where the purchaser took possession without 
being called upon to do so, it has been held that the fact was almost conclusive 
against the purchaser. Where, however, nossession is taken in accordance 
with the clear intention of the parties as evidenced by the terms of the contract, 
or with the consent of the vendor, it is not in itself, as a general rule, any 
waiver of the purchaser’s right to good title. Possession for two years has 
been held to create a waiver. But there can be no waiver where there is a 


serious misdescription of the property, not discovered until after possession is 
taken. Waiver may be implied from the purchaser’s attempt to resell the 


fl) James v. Litchfield, L.R., 9 Bq., 61. 

(2) Caballero v. Henty, L.R., 9 Ch. (447), 
explaining James v. Litchfield, L. R., 9 Eq., 
54 in which some dicta do nearly go to that 
extent. 

(3) Per James L.J., in Caballero v. Henty, 
L.R.,9Ch., 447 (460). 

(4) In re Highett and Bird's Ccmtract, 
[1902], Ch., 2 214, O.A. [1903], 1 Oh.. 287. 

(6) Trinidad Asphalte Co, v. Coryat, 
[1896], A.G., 687. P.O. 

(6) Trinidad Aaphalte Co, v. Coryat, [1896] , 


A.C., 587 (593), P.O. 

V7) Go Specific Performance (3rd Ed.), 
§ 1349, p. 600. 

(8) Ibid § 1350, p. 600. 

(9) Fludyer v. Cocker, 12 Ves., 25 (27) ; 
Fleetwood v. Qreen, 15 Vea., 694. 

(10) Lloyd y, Nowell, [1895], 2Ch., 744. 

(11) [ Ghousaik v. Bustumjah, I.L.R., 13 
Mad., 168 ; Bolton v. London School Board, 
7 Ch. D., 7te ; Vancouver v. Bliss, 11 Ves., 
458. 

(12) Turquand v. Rhodes, 37 L.J.Oh,, 830. 



670 


TRANSPBK OP PROPERTY. 


[s. 58. 


property, 0) or from his acquiescence. Waiver, however, cannot be pleaded 
to cure a serious . defect in the property, And in no case can there be 
waiver of the purchaser’s right to compensation. “ The purchaser,” says Dart, 
** will be entitled to compensation for a deficiency in quantity, even although 
the estate be not sold professedly by measurement,(^) and although, of course, 
be could not claim compensation if it appeared that he contracted with a 
knowledge of the deficiency, such knowledege will not be assumed from the fact of 
his being intimately acquainted with the property, W or even from his being the 
occupying tenant ;<6) nor is the right to compensation precluded by a condition 
that he sballnot object to complete his purchase if the quantity should turn out less 
than that stated in the particulars nor by acts which amount to a waiver of 
objections to the title.” When a vendee sues to cancel a sale on the grounds 
of fraud, misrepresentation or concealment by bis vendor, he cannot, on failing 
to establish those grounds of relief, set up in appeal a case founded on the 
implied covenant for title under this section. Having chosen to goto trial upon 
those grounds and failed, he could not be allowed to start a new case involving 
new issues and a fresh inquiry. But apart from this, there is nothing to 
preclude the purchaser from urging that if he cannot sustain a case of fraud, he 
is as a matter of law entitled to succeed upon the ground that there was a 
covenant for title on the part of the vendor. (10) 

1073. This section, as observed before, only applies to cases in which 
(4) Express con- parties do not enter into a contract to the contrary : 

tract. expressuvi facit cessare tacituvi. <ll) Even a partial contract 

would exclude the operation of the clause pro tanto. (^2) gut such a contract 
must be clearly proved and cannot be implied from the fact that the defect of 
title was visible on the face of the vjonveyance, or was otherwise known to the 
purchaser, Such a contract to be binding must, according to the English 
oases, be expressed in a plain* and unambiguous language. (^^) “ I think,” says 

Bruce, V. C., “ and have always thought, that when a vendor sells property 
under stipulations which are against common right, and places the purchaser in 
a position less advantageous than that in which he otherwise would be, it is 
incumbent on the vendor to express himself with reasonable clearness ; if ho 
uses expressions reasonably capable of misconstruction, or if he uses ambiguous 
words, the purchaser may generally construe them in a manner most 
advantageous to himself.” (^S) But a condition of sale requiring the purchaser 
to assume certain facts is not misleading, if the vendor believes the fact to 
bo true, even though the condition is intended to cover a flaw which goes 
to the root of the title. In such a case, it is not necessary to explain in 
the condition the specific defect in the title which the condition is intended 


(1) Perriam v. Perriam, 32 W.R. (Eng )• 
369. 

(2) Sown V. Stenson, 24 Bing., *631. 

(3) Gloag it Miller's Contract, 23 Ch. D., 
320. 

(4) Bill V. Buckley, VI Ves., 394 ; ATingr 
V. Wilson, 6 Bfng., 124 ; McKenzie v, Hes- 
ketli, 7 Ch.. D., 675. 

(6) Shackleton v. Sutcliffe, 1 De.G. & S., 
609 : Calo v. Thompson, 9 Q.B.D., 616. 

(6) King v. Wilson, 6 Bing., 124. , 

<7) Frost V. Brewer, 3 Jur., 165. 

(8) Calcraft v. Roebuck, 1 Ves', 221 ; Dart, 
pp. 736. 736. 

(9) Mahomed v. Sitaramayyar , I.L.B.. 15 


Mad.. 60 (621. 

(10) Basaraddi v, Enajaddi, I. L. R., 26, 
Gal., 298 (299). 

(11) '*What is expressed, makes what is 
silent to cease.” 

(12) Cf. Chandiere Gold Mining Go, v, Z)es- 
baraU, L.R., 5 P. C., 277. 

{\^)Pagev, Midland Railway Co, [1894], 
1 Ch., 11 (20). 

(14) Re Marsh and Earl Granville, 24 Ch. 
D., 11 (17). 

(15) Seaton v. Mapp, 2 Coll, at p. 662 ; 
Motivahoo v. Vinayak Veerchand, I.L.R., 12 
Bom., 11 (17) Bnji Mohamed v. Musaji, I. L. 
Rt, 15 Bom., 857* 
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to cover. (D The purchaser is not always bound by the condition of sale 
whereby the vendor provides against the full investigation, into his title. <2) 
(§ 1020). Misleading conditions are also unenforceable in law. Thus, it has been 
held that the purchaser is not bound if the vendor either leads him to assume 
that which he knows to be false, or evasively pretends not to know it when in fact 
he knows it, or is guilty of any artifice to divert attention. W But if the vendor 
clearly stipulates in regard to title, as for example by stipulating that the 
purchaser is to accept the vendor's title “ without dispute,” (^1 or that his title 
“ shall not be inquired into,” (5) or that no title prior to certain date shall be 
required, investigated or objected to,l^) or that it is “such as the vendor ha8,”(7) 
or is “such as they have received from A,”(8) it has been held that the purchaser 
was precluded from objecting aliundeS^) But in another case(iO) it 
however held, that the stipulation in the condition was merely directed against 
requisitions on the vendor to prove the title, and that it did not preclude inquiry 
in other quarters. The principle" of this case has also been followed by the 
Bombay High Oourt.(fi) stipulation in these terms : “ The time in respect 

of this bargain is fixed at two months Within this time we are duly to have 
everything cleared,” does not imply a contract so as to exclude the operation of 
the rule. 11'^) 

1074 . It may be taken as settled that so far as the vendor is concerned, a 
clear stipulation against inquiry into his title would clearly bind the purchaser.U^) 
The law is the same with regard to the sale of moveable property, for which 
provision is made in section 109 of the Indian Contract Act. But a covenant 
against an inquiry into title does not* mean no title at all, and not even 
possession to oiler. The subject has been fully set out elsewhere. 1061-1066) 
Under this clause, there is not only the oovegant that the interest which the 
seller professes to transfer to the buyer subsists, but also that he has power 
to transfer the sameM^) This covenant really implies two covenant.^ : (a) that 
the property is saleable, and [b) that the vendor has power to sell it. Such 
covenants are distinct and easily distinguishable from the covenant for title, 
inasmuch as the subsistence of title is by no means a necessary adjunct of its 
transferability — and that by the person in whom it may have for the time 
become vested. A zemindar holding impartible and irfajienable property affords 
an illustration of an interest which, though subsisting in the owner, is not trans- 
ferable by him. Other instances have been already enumerated elsewhere 1^®) 
(§§ 195 — 225). A covenant for right to convey extends not only to the title of 
the covenantor, hut also to his capacity to grant the estate. Therefore, where, 
upon a conveyance by a man and his wife, the husband covenanted that they 
had good right to convey the lands, and the wife was under age, the covenant 
was adjudged to be broken. 


(1) In re Sandbach d Einondston's Con- 
tract, [1H91], iCh., 99. 

(2) Dart., p. 169 and note ; Mancharjtv. 
Narayan, 1 B. H. C. R.. 77. 

(3) Re Banister, 12 Ch. D., at p, 143 ; 
Redgrave v Hind, 20 Ch. D., at p. 14; In re 
Marshv. Earl Oranville, 24 Oh. D., 11 Hey^ 
wood V. M^allaliew, Ch. D., 357 ; NottinghcLvi 
Patent Brick Co. v. Butler, 16 Q B.D., 778 ; 
so the maxim ex turpi causa non oritur actio. 
(No right of action arises from an immoral 
or base cause.) 

(4) Duke V. Barnett, 2 Coll., 337. 

(6) Hume v. Bentley, 6 DeO. & 8 , 620. 

(61 In re National Provincial Bank, [1896], 


1 Ch., 190. 

17) Tweedy. Mills, L.R., 1 C.P., 39. 

(8) Ashworthv. Mounsey, 9 Ex., 175. 

(9) Dart., p. 169, but see ibid., note (Z).' 
{\0) Darlingtun v. Hamilton, Kay. 650. 

(11» Mancharajiv, Narayan, 1 B.H.C.R. 77. 

(12) Haji Mahomed v. Musaji, 1. L. R., 15 
Bom., 657. 

(13) Mativahoo v. Vinayak, I.L.R., 12 Bom. 
<14) Vishwanth v. Vilhoba, 13 C.P.L.R. 

97 ; following Basaraddi v. Knajaddi, I.L.R., 
26 Cal., 298. 

(16) S. 6 ante and Comm. 

(16) Nash V. Aston Jones ; 195 ; Sugd., 601. 
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1076. Sale by Trustees. — In the ease of a sale by trustees it is provided 
that the trustee making any such sale may insert such reasonable stipulation, 
either as to title or evidence of title or otherwise, in any condition of sale or 
^ contract for sale as he thinks iit ; and may also buy in the property, or any part 
thereof, at any sale, by auction, and rescind or vary any contract for sale, and 
re-sell the property so bought in, or as to which the contract is so rescinded, with- 
out being responsible to the beneficiary for any loss occasioned thereby, (i) The 
rule here laid down is the same as in England, where a trustee simply covenants 
that be has done no act to incumber. A sale by trustee, as regards covenants 
stands on the same footing as a sale by order of the Court (§ 1023,1024). In 
both the presumption is that there were no covenants for title or quiet enjoyment, 
and all that the vendor can do isto covenant to the extent of his own knowledge. 
As a matter of fact, this gives the intending purchaser very little security, and 
it is accordingly the practice of conveyancers to make all the beneficiaries 
parties to covenant for title to the extent of their interest in the proceeds, 
But this practice has never been adopted by the court in sales under its 
decree, Indeed, the practice of making beneficiaries under a will parties to 
the covenant has been condemned as being oppressive and arbitrary, inasmuch 
as it seems an arbitrary thing to hold that a legatee is to take nothing from the 
bounty of the testator until he has entered into covenants for title, and possibly 
been put to considerable expense. "('^1 But no such objection can arise where 
the money to arise by sale of the estate is absolutely given to two or more 
persons who are substantially owners of the estate. Having promised the 
purchaser to obtain concurrence of the beneficiaries, if the trustee fails to obtain 
concurrence of some or all, it would be a defect in title. 

The usual covenant by a trustee in a conveyance is not only that he has 
not made, etc., ot permitted ot sneered, but that he has not been party or privy 
to any act whereby the estate is incumbered, thereby embracing not only those 
acts which be could have prevented but also those permissive acts which 
operated bo charge the estate. 

1 076. Benefit of the Contract runs with the Land. — The benefit of 
the covenant for title run^ \vith the land, and, as has been stated above, will enure 
to the benefit of future purchasers and alienees. This rule too is in accordance 
with the English law, (9) and similar provisions also occur elsewhere in the 
Act. (9) Prior to the Conveyancing Act, it was sometimes said that a covenant 
for title could not be apportioned on the subdivision of the property by sale, on 
the ground that if this had been allowed, the covenantor might be subjected to 
multifarious actions. Thus, if the purchaser of two fields were to sell one 
of them to another person, the latter could not sue on the covenant since it 
would Bubieot the covenantor to double actions.^^O) gut view was never 
favoured or followed, and the Conveyancing Act basset at rest all doubts in the 
matter. The clause under discussion is thus in perfect harmony with the 

(1) 8. 38, Indian Trusts Aot (II of 18824. 617, 618. 

(2) Sugd,, 574 ; Dart., p. 617 ; Worley v. (7) Jlobsonv. Muldlctofiy 6 B, & 0., 295 ; 

Frampton^b Ha.. 560. Bugd., 603, 604. 

I (3) Cottrell v. Cottrell, L. B., 2 Kq., 330. (8) 1 Sm , L. G., 88 ; Dart, p. 879. 

* (4) Sugd., 574, Dart., 618: Cottrell v. (9) 8.40, 8. 65, last para., & 8. 108(A) 

Cottrell, L. R., 2 Eq., 380 (333) ; Earl (C). 

Poulett V. Hood, L. R., 5 Eq., 115. . (10) 3 Prss^on’s Ahslrcxt, 67, 58, oited per 

(5) Per Sir John Stuart. V. 0^, in Cottrell Sugd., 598. 

V. Cottrell, L. B., 2 Eq., 330 (333). (11) 8. 7. Sub-8. 6, which enacts that the 

(6) Sugd,, 574, 575. This proposition is benefit of an implied covenant for title is to 

said, to be too broadly stated ^ Dart, pp. run with the land. 
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English rule, according to which such covenants are apportionable, so that if 
an estate is divided and becomes vested in A for life with remainder over to B, 
and the breach of covenant affects the entire inheritance, both A and B may 
sue for damages proportioned to the extent of their estate ; and the same rule 
would hold good if the property is sub-divided. 

1077. Consequences of Breach.— The question what relief the 
purchaser may claim for breach of the covenant for title has 
(1) Before^convey- considered. In this case, the remedy of the 

purchaser depends upon whether the defect has been 
discovered before or after the conveyance. So long as the contract is in fieri, 
the purchaser may repudiate the contract and obtain a return of his deposit. 
And if he be sued by the vendor for specific performance, he may successfully 
defend himself by pleading want of title in the vendor, for the court will 
not force a doubtful title on the purchaser. (i) But his rights are materially 
curtailed the moment the conveyance is taken and the money paid, for 
if he afterwards discovers a flaw, he cannot obtain the same relief unless 
there be a case of fraud, or a case of misrepresentation amounting to fraud by 
which he may have been deceived. (2) He cannot, whenever ho is ejected, come 
to the vendor and say ; “ Take back the estate for what it is worth and give 
me back my money.” Before the conveyance, the purchaser has, however, 
not only the locus pemtentice to repudiate the bargain, but he may also recover 
damages if the vendor had improperly refused to make a good title, as where 
by his fraud, (4) or wanton refusal, the contract could not bo Completed. In 
a case after the contract of sale by the mortgagee with power of sale, in which 
he had covenanted for vacant possession, on the purchaser requiring 
possession, it appeared that the mortgagor was in possession and refused to give 
it up. The vendor was in a position to have him ousted by ejectment, but he 
refused to complete the sale, whereupon the purchaser sued him for damages 
which were decreed, the measure of damages being the difference between the 
contract price and the value at the time oi the breach of contract, and the profit 
which it was shewn the purchaser could have made on a resale uncontradicted 
by other evidence, was held to be evidence of this enhanced value. But 
if the vendor, without fraud, is incapable of making a good title, the proposing 
purchaser is not entitled to recover compensation m ’damages for the loss of his 
bargain. 17) 


1078. There is yet another stage in the case in which, while the vendor 
is entitled to specific performance, the purchaser is awarded 
compensation. Such oases may arise where there has been 
delay in completing the sale, or misdescription as to 
the area, or an overstatement of income derived from 
the estate, 0^^) or a misstatement in the particulars, such as that the road over 


(2) Specific per- 
formance witlicom- 
pensation. 


(1) Mullings v. Trinder, L. R., 10 Eq.. 
449. In re Marshall and Salt's Contract^ 
[1900], 2 Ch., 202 [where the court will re- 
fuse specific performance if the concurrence 
of a person necessary to the use of the pro- 
perty for a particular purpose or in a parti- 
cular manner cannot be obtained. 

(2) Per Lord Selborne, L.C., in Brownlie 
V. Campbell^ 5 App. Gas., 925 (937) ; Sloper v. 
Arnold, 37 Ch. D., 96 (102). 

(3) Per Cotton, L.J., in v. Arnold, 

87 Ch. D., 96 (102). 

a. TP— 86 


(4) Bam*v. Fothergill, L. R., 6 Ex., 69 
O.A.. 7 H.L. 158. 

(^) Engell v. Fitch, L. R., 3 Q. B., 314 
O.A., 4 Q.B., 669. 

(6) Engell v. Fitch, L.R., 3 Q.B., 314 O.A. 
4 Q.B., 659. 

l7) Bainv. Fothergill, L.R., 6 Ex., 59 O. 
A., 7 H.L. 158. 

(8) Marsh v. Jones, 40 Ch. D., 563. 

(9) *Whittemare v. Whiitemore, L.R., 8£q., 
603. 

(10) Powell V. Elliot, L.R. 10 Ch. 424. 
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the land was “ made up ” whereas it was not, and in which the measure of 
compensation was held to be not the sum it would cost to make up the road to 
the extent represented ; but the difference between the value of the property as 
it existed at the time of purchase and the value it would have had if the road bad 
, been “made up.” (i) So where A contracted with B for the purchase of property 
in ignorance that B was only entitled to an estate pur autre vie^ and that C (B*$ 
wife) was entitled to the remainder in fee on the determination of the particular 
life, D with full knowledge of contract took a conveyance from B and Cof 
the property, acknowledged by C, so as to pass her interest ; A then sued D and 
was held entitled, by way of specific performance, to a conveyance ffom D of 
jB’s interest, with compensation in respect of C's interest which B was unable to 
bind or convey without her consent. (2) So, where two persons agreed to sell 
property of whom one was entitled to a moiety subject to a mortgage for its full 
value, and the other had no interest, a judgment for specific performance with 
abatement was made against the former. W A purchaser may obtain compensation 
for deterioration of the property, or for having been kept out of possession, 

In the case of a purchase of a dwelling-house, however, it is impossible to 
compensate a person in respect of a mis-statement which has the effect of reducing 
the vendee’s title to only a fraction, and in such a case the whole contract will 
have to be rescinded. In the case of land occupied for agricultural or such like 
purposes, where there is a deficiency in area, the equities arising are naturally 
different, unless the deficiency is of a very great extent. And the reason is 
obvious, for while a fractional share of an estate or land is capable of enjoyment, 
a share in a dwelling-house would in most cases be useless. (^) In the 
case of material deficiency in area, the court may award compensation even 
though it may have been a condition of sale that no compensation shall be 
recoverable for any error, misstatement or omission in the particulars. The 
court may, in a suit for specific performance with an inquiry into title, decree 
by way of damages, the returjn of the deposit with interest, giving the plaintiff 
his costs of the suit and of the agreement and investigation of title, if it appears, 
that the vendor had no title, although the purchaser may have failed to claim 
damages or “further or other relief.” f®) An undisclosed incumbrance on the 
property does not raise a question of title, but only of conveyance even though 
the amount of the incumbrance be greater than the purchase-money, the 
vendor being at liberty fo shew that he was able to convey a title free from 
incumbrance. 

1079. After the execution of conveyance, the purchaser has an uphill task 
in getting the transfer set aside, unless he can shew that the 
ance transaction was impregnated with fraud or misrepresentation 

amounting to fraud, the burden of proof of which lies on the 
party averring it. (^0) In this connection, it may be remarked that a contract 
for the sale of immoveable property is very different; from a contract for the sale 


(1) In re Chifferiel, 40 Ch. D., 45. 

(2) Barnes v. Wood, L. R., 8 £q., ^24 . 
Barker v. Cox, 4 Ch., D., 464. 

(3) Eorrocks v. Bigby, 9 Oh. D., 180. 

(4) Thoms V. Buxton^ L.B., 3 Eq., 120. 

(6) Phillips V. Silvester, L.R , 8 Ch., 173. 

(6) Upendra Nath v. Obhoy KalU 6 0. W. 
N., 697. 

(7) Whittemore v. Whittemore, L. *R., 8 

Eq. 603. • 

(8) Pearl Life Assurance Co. v. Buttenshaw 


[1893], W. N. 123. 

(9) Esdaile v. Stephenson, 23 R. R., 248 ; 
Camberinell and South London Building So- 
ciety V. Holloway, 13 Ch. D., 754 ; Townsend 
V. Champernown, 30 R. R., 826 ; Megrhaj v. 
Chunnilal. 1 Nag. L. R. 190, 

(10) Wilde V. Oibson, 1 H. L. 0., 632 ; 
Brownlie v. Campbell, 6 App. Gas. 736 ; Soper 
V. Arnold. 37 Oh. D., 96 ; Seldon v. North 
Eastern Salt Co., [1906], 1 Oh.. 326. 
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of a chattel. Id the former, the purchaser knows that, having regard to the 
oomplioatioQS of law, there must be uncertainty as to making out a good title ; 
in the latter, the vendor must know what his right to the chattel is. W After 
the conveyance then, the question that arises, in most oases, is whether the 
purchaser is or is not entitled to compensation. In cases where the parties^ 
have beforehand agreed, that any error, or mis-statement should not annul the 
sale, but that it should be compensated for and an error in the quantity of land is 
discovered, the purchaser can claim no more than compensation. (2) But 
compensation in such cases is given in pursuance of an express contract, 
and when it is so, the court cannot refuse it on the ground that no compensation 
can he given after conveyance for a misrepresentation, error or mis-statement not 
amounting to fraud. (3) But, in the absence of any clause in the contract for 
compensation, the purchaser is not entitled to any compensation after the 
conveyance, the reason being that the defect could have been discovered before 
completion if he had chosen to invesigate the title, In the absence of a 
contract to the contrary, after the conveyance, the purchaser had no remedy in 
respect of defects either in the title to or quantity or quality of the property, 
unless such defects amount to a breach of some contract or warranty contained 
in the conveyance itself, or unless some fraud, or misrepresentation amounting 
to fraud, is shown to have been practised or made on the purchaser. (^) Hence, 
where the vendor bona fide represented to the purchaser that the hnd sold 
measured three acres, whereas it eventually amounted to only 2a. Ir. 2p., the 
court refused to award any compensation, So, in another casd, a discrepancy 
of five acres out of forty-one was held not to be so serious as to amount to a 
breach of the warranty. (7) On the olher hand, 100 acres out of 349 was 
considered too serious Jo bo covered by the qualifying expression, “ containing 
by estimation,” used in the conveyance, • The question in such cases is one 
of fact, whether the vendor had not in fact believed in the quantity estimated. 

If the discrepancy is small, the error may be 'so accounted for, but if the 
discrepancy is great, a different presumption may naturally arise.W There are 
cases in which the conveyance itself may be set aside. These cases will bo 
discussed in the sequel. 

1080. Delivery of Title-deeds. — This rule has been taken from the 
two English Statutes (lo) which enunciate a similar rule in 
' '' harmony with the leading precedents, (ii) The obligation here 


(1) Per Lord Hatherley in Pain v. Father- 
gill L. R., 6 Ex. 590. A., 7 H. L., 158. 

(‘i) Palmer v. Johnson, 13 Q. B. D., 351 
(365, 366) ;overruliDK Catin v Cann, 3 Sim ; 
Bos V. Helsham, L. R. 2 Ex. 72 ; Manson v. 
Thacker, 7 Ch, D., 620; Besley v. Besleyy 9 
Ch D., 103 ; Allen v. Richardsop, 13 Ch. D., 
524. 

(3) The view that after conveyance no 
Gompenaation could be given except for fraud 
was propoanded by Malms. V. 0., in Manson 
V. Thacker, 7 Oh. i)..620 ; but it was a view 
held to be untenable. Per Brett, M. R., 
Bowen, L. J.. and Fry. L. J., in Palmer v. 
Johmon, 13 Q. B. D., 351, . which overuled 
the first named case. The view of the text 
has been since reiterated in subsequent cases, 
e. S', Clayton v. Leech, 41 Oh. D., 103 (106). 
In re Jackson and Baden* s Contract, [1905], 

1 Oh.. 603. . ^ , 

(4) Per Cotton, L. J., in Clayton v, Leech, 


41 Ch. D., 103 (107); Jolliffe v. Baker, 11 Q. 
B. D., 225 (267). 

(6) Jolifie V. Baker, 11 Q. B. D., 265 (269, 
270). The fraud shown must not be what is 
called a **legal fraud'’ as distinguished from 
“moral fraud and deceit,” a term which is 
illogical and unmeaning (ib., p. 270). The 
fraud to be proved implies some base conduct 
and moral turpitude. 

(6) Joliffe v. Baker, Q. B. D., 265 (273). 

(7) WiTich V. Winchester, 1 V. & B., 506. 

(8) Portman v. Mill, 1 V. & B., 376. 

(9) Per Williams. J., in Joliffe v. Baker, 
11 Q. B D., 256 (274). 

(10) Vendors and Purchasers Act (37 & 88 
Vio., c. 78); Conveyance Act, 1881, (44 & 
45 Vic., c. 41), S. 9. 

(11) *Austin V. Croome, Oar. & M., 663; Har- 
rington V. Price, 3 B. & Ad., 170 ; Wahefistd 
y. Newton, 6 Q. B., 276. 
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imposed is as limited as in the corresponding English Statute, where the liabi- 
lity is restricted to delivering up deeds in the possession or control ” of the 
vendor. Accordin'gly, the vendor must procure the deeds, if necessary. Title- 
de»ds include kabuliats, pattas, and all agreements such as counterpart leases, 
etc. Village account books and other documents relating to the management 
of the property sold being accessory to the estate and essential to the proper 
and effectual enjoyment thereof, would also pass to the purchaser, though they 
may not be strictly regarded as covered by the term. (1) So a mortgagee of 
freehold land and of some policies of insurance on the life of the mortgagor, 
selling the mortgaged land in exercise ot the power of sale contained in his 
mortgage, could not withhold the mortgage-deed from the purchaser who was 
entitled to have it delivered over to him on completion. (^) 

1081. The liability of the vendor to deliver up the title-deeds, begins with 
the payment to him of the price by the purchaser. Till then, being the muniments 
of his title, he is entitled to retain them. This appears to have been the rule 
from the earliest times. ^3) Obviously, there is no reason why a seller should 
retain the deeds after he has parted with the estate, and indeed, there is very 
good reason why he should not retain them, for he may use them for perpetua- 
ting a fraud upon the purchaser as by creating an equitable mortgage by 
deposit. A purchaser may upon completion of the sale stand upon his right to 
the deeds as an incident to his ownership. H) go if the vendor has delivered 
the deeds beforehand to the purchaser, as for the purpose of drawing up the 
conveyance, the latter will, on completion of the conveyance and payment of 
the purchase-money, be entitled to retain possession of them ; but if he refuse 
to perform the contract according to its import and return the deeds to the 
vendor, the latter may sue for their recovery. W But if the vendor has executed 
a conveyance as an escrow and received a part of the price, the deeds being 
left with the common solicitor for delivery to the purchaser on payment of the 
balance of the purchase-money, he could not with the aid of the solicitor pledge 
them to a third party, although an innocent one, for more than the balance due, 
because the deeds belong to the purchaser. If the purchaser bad negligently 
but without fraud, left the deeds in the hands of the vendor, any subsequent 
purchaser from the first purchaser may yet recover them from the original 
vendor, and even against' a person to whom he had fraudulently conveyed the 
property. ^7) 

1082. All the title-deeds relating to the property, however numerous or 
ancient, pass with it on conveyance without being named, The person who 
is entitled to the land is entitled to the deeds, it being immaterial that there is 
an outstanding term of years in a trustee, Except in cases in which the 
deeds subject him to some future personal liability, the vendor is not even 
entitled to keep any copies of any documents as a record of the title. An 
omission on the part of the purchaser to make an inquiry respecting the deeds 
has been held to be in itself evidence though not conclusive of fraudulent 


(1) Shri Bhavani v. Devrao^ 1. L. R., 4 
Bom., 485. 

(2) In re Fuller d Sealhley's Contract^ 
[1897] W. N. 64 ; In re Williams dt Coy's 
Contract, [1897J. Cb., 144. 

(3) Lord BuckhursVs Case, 1 Bep., 1> 

(4) 8. Sante; Sugd., 434. 

(6) Parry V. Frame, 2 Bo. A Pul.,* 461; 
Foster v. Foster, 1 Hog. 224 ; Sugd., 434. 

(6) Hooper v. Ramsbottom, 6 Taunt., 12 ; 
Qoode V* Burton, 1 Ex., 189. It would thus 


appear that the vendor has a charge not only 
on the land but also the deeds which are its 
incident for the amount of the purohase> 
money. 

(7) Harrinqtonv, Price, 3 Bat. A Ad., 170; 
Wakefield v. Newton, 6 Q.B., 276. 

(8) 8. 8, ante. * 

(9) Sugd., 433. 

(10) In re Wade d Thomas, 17 Gh. D., 
348 (352). 
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indifference so as to be material in a struggle for priority. ^1) But it is not in 
itself sufficient to postpone him. As Lord Eldon. L. C., said r “The doctrine 
at last is, that the mere circumstance of parting with the title-deeds, unless 
there is fraud, concealment or some such purpose, or some concurrence in such 
purpose, or that gross negligence that amounts to evidence of a fraudulent 
intention, is not of itself a sufficient ground to postpone the first mortgage'*. W 
But the^ absence of inquiry may be, if it is not explained, evidence of a 
design, inconsistent with bona fide dealing, to avoid knowledge of the true 
state of the title. (3) A reasonable excuse given to the purchaser for non-delivery 
would be sufficient to exonerate him from any suspicion. ^^1 The vendor 
being enjoined to deliver ^up not only the title-deeds in his possession, but 
also those that are in his power,’* the mere fact that obtaining the deeds may 
cause the vendor trouble and expense, is no answer to the purchaser’s demand. 
Indeed, in an open contract, it js the vendor who must bear the expense of 
obtaining title-deeds required by the purchaser to be handed over on completion, 
although such title-deeds are not in the vendor’s possession, and are not referred 
to in the abstract. Where owing to want of concurrence of the heir, the 
deeds deposited with a solicitor cannot be delivered, the court may direct that the 
deeds be deposited in court and, that the purchaser have liberty to inspect and 
make copies of them. ^3) 

1083. This clause enacts an exception in consonance with the English law, 

which also enacts a somewhat similar rule in the following 

terms : “ Where the vendor retains any part of an estate to 
ee 8 w e . which any documents of title relate, he shall be entitled to 
retain such documents. ”(7) This rule has been held to apply only to land, 
including leaseholds, and consequently, when a mortgage comprised land and 
policies of insurance on the life of the mortgagor, it was held that (»n a sale of 
the land by the mortgagee, the purchaser was entitled to have the mortgage- 
deed delivered to him, notwithstanding that the mortgagee still retained the 
policies. ^3) But,- in this respect, the language of the proviso is wider, and in a 
similar case, the mortgagee, would bo here entitled to retain the mortgage-deed. 
Indeed, so long as the vendor retains the modicum of interest in the property 
and to which the title-deeds relate, he is not bound to deliver them un to the 
purchaser of a fraction, although the lot sold may be considerably larger than 
that retained by the vendor. The proviso does not apply to a case where the 
vendor having sold all his property has entered upon it as a lessee from the 
purchaser or where a new interest has been carved out for him by the purchaser. 

1084. Where the vendor has sold (^1 the whole of the property to the 

different purchasers, tho purchaser of the lot, not largest in 
Cl. (3)(b). Where byt greatest in “value” is entitled to the custody of 

pore asersBevera . deeds. The lot of greatest value here means the lot in 


(1) Hewith V. Loosfmore, 9 Har., 449 (458); 
Ratclijfe v. Barnard, L.R., 6 Ch., 662 ; Nor- 
thern Insurance Co, v. Whippt 26 Oh, D., 

482. 

(2) Kvans v. Bicknell, 6 Ves., 174 (190) ; 
cited Per Fry, L. J., in Northern Insurance 
Co. V. Wiipp. 26 Oh. D., 482 (489). “If 
you give the key of the wine-cellar to your 
butler, does that enable him to make a valid 
pledge of your wine.” Per Fry, L.J., io 
Northern Insurance Co* v. Whipp, 26 Ch. D., 
482 (486). 


(3) Agra Bank v. Barry, L R , 7 H. L., 
167. 

(4) Kspin V. Pemberton, 3 D. & J., 547. 
f5) In re Dutty and lesson's Contract, 

[1898], 1 Oh., 419. 

(6) Wright v. Robotham, 33 Ch. D., 106. 

(7) Rule 5, S. 2, Vendor and PurohaaetB 
Act, 1674. 

(9) In re Williams d; Coy's Contract, [1897] i 
2Ch..l44. 

(9) This olause obviously contemplates sale 
in lots by the same transaction. 
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respect of which the highest price has been paid. Of course, there can be 
no apporbionradnt of title-deeds. The clause does not provide for the oontin- 
geocy of the two or more lots fetching an even price, but in such a case, the 
deeds would have to be made over to the purchaser chosen by the whole body 
of purchasers for the purpose. If, however, the sale to the several purchasers 
was nob concurrent but consecutive, the last purchaser is the person entitled to 
the deeds, since it is with him that the seller ceases to retain any part of the 
property” which upholds his rights to the deeds. (2) A case might be conceived 
for which the rule here enacted makers no provision. Suppose the vendor 
sells the greater part of his property to and afterwards sells the residue to 
another purchaser B. Hero after sale to A. the vendor would still retain the 
deeds, and which we would have to make over on sale of the remainder to B, 
But what are the equities as between A and B ? Probably justice in such a 
case, demands that the deeds be made over .to the subsequent purchaser on 
condition that he may produce them to the first purchaser upon every reasonable 
request by him. At the same time, he cannot withhold delivery of the deeds to 
the subsequent purchaser on the ground that he had covenanted with the 
first purchaser for their production. Nor is the vendor, after the second sale, 
entitled to deliver the deeds to the first purchaser. 

A trust is fastened on the seller or the buyer in respect of the custody of 
the deeds which the other purchasers are entitled to inspect or copy. In case of 
misuse of the deeds or of an unreasonable refusal to produce them, they may be 
ordered to be deposited in court, for the j^enefit of persons interested in them, (3) 
who may arrange to deposit them at a banker’s for greater convenience. In thq 
absence of special circumstances, a trustee is not entitled to have title-deeds 
removed from the custody of a cP-trustee and placed at a bank, in a box 
accessible only to the trustees jointly. (4) As to the time, place and the manner 
and expense of delivery, refei*e'noe may be made to the foregoing discussion. 


1086. Seller's Right to Rent between Contract and Sale. — 

Having provided that the contract alone passes no interest to 
® ^ the buyer, it follows that the seller is entitled to all the rents 

and profits pending the qpfnpletion of sale, after which he is no longer entitled 
to any interest in the property, except by way of a lien for bis unpaid purchase- 
money. If either the vendor or the purchaser is responsible for delav in either 
not selling or buying the property on the date fixed by them, the party in default 
must account to the other for any profits made in the interim. Thus should 
the purchaser being put into possession fail to pay the purchase-money, he must 
either pay interest on the amount not paid, or a fair rent for his occupation, (3) 
even though the purchase- money may have been lying idle and not appropriated 
by the purchaser, (6) or the property may have been unproductive, and the 
vendor will, moreover, be enjitled to any actual profits arising from it. Where 
considerable time elapsed before the vendor established his title, it was held 
that the purchaser who was in possession of the land must pay also interest on 


fl) The clause is drawn from Sugden's V. 
& P. 434, in which the rule is thus stated ; 

Upon a sale of part of an estate without 
any stipulation as to the deeds, the holder of 
the portion of the highest value is entitled to 
the custody of the deeds — whether the ^seller 
or the purchaser, — giving to the* other cove- 
nant to produce them ; but of course the pur- 
chaser would not be bound to furnish the 
seller with attested copies of them,** 


(2) Cl. (3) (a) supra. 

(3) Worthington v. Morgan^ 16 Sim., 547, 

(4) Jones y. Trappes, [1903], 1 Oh., 262. 
16) Greenwood v. Turner ^ 2 Oh. D., 144 ; 

Metroj^ohtan Ry, Co, v. Defries% 2 Q, B. D., 
387. 

(6) Calcraf v. Roebuck^ 1 Yes. J., 221 
(225, 226» ; Euraght v. Fitzgerald, 2 Ir. Eq., 
R., 87 : Dyson v. Hornby, 4 De G. & 8., 48 1« 

(7) Dart, p. 286. 
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the purchase- mouey to the vendor. But, should the interest exceed^ the rents 
and profits received by him, it would appear, that, then he need only pay the 
interest, If the delay is attributable to the vendor in possession, he is 
entitled to interest all the same, hut he must then in his turn pay a fair occupa- 
tion-rent to his purchaser. (‘-^1 If no time be fixed for completion, the purchaser 
must pay interest on the purchase-money, unless it be lying idle after notice to 
the vendor. If ho is in possession from the date of the contract, ho must pay 
interest as from that date, but in any other case interest will accrue from such 
date as he took possession, or might prudently have taken possession as when it 
was offered him. 

Although entitled to the rents and profits, the vendor cannot of coursecommit 
waste by taking crops in an immature state or otherwise than in due course of 
husbandry, (3) for he is liable for deterioration caused by either his wilful acts or 
mere negligence. He cannot eject tenants or allow the land to remain unculti- 
vated. If the deterioration is not of a serious character, the purchaser will be 
entitled to an allowance, and in a serious case, ho may even be relieved from 
the contract, The subject of rent has been before dealt with in section 36. 
It is deemed to accrue from day to day and must be apportioned accordingly. 

1086. Vendor’s Charge for unpaid Purchase-money.— The 

Cl (4)(b) vendor has a charge cnthe property for the unpaid purchaso- 

■ ' money. If he has not delivered possession of the property, he 

can insist on payment before delivery. and his lien continues so long as the 
payment is not made, even though possession of the property he changed. The 
term ‘‘ purchase-money ” would include not only money, but anything that is 
money s worth and forms consideration of the sale. So if a promissory note (3) 
or a mortgage C^) executed by the vendee before sale is accepted as the price 
of Lbo property sold, the vendor has a charge* *for the amount due under 
the promissory note as representing the unpaid purchase-money. (3) In 
other words, the statutory charge of the vendor is not lost by the mere 
acceptance of a collateral security. The only means of defeating it is a 
contract to the contrary ” ^.e., by an express or implied contract or waiver which 
cannot be inferred from the mere acceptance of an additional security ;(^) or 
leaving tlie purchase- money with the vendee for payment to a creditor of the 
vendor! 10) (§ 1093) Where the purchaser executed a mortgage dead as security 

for payment of a portion of the purchase-monov, and the vendor was unable to 
transfer a portion of the property for want of title, the purchaser was held 
entitled to reduce the consideration of the mortgage pro tanto. The condition 
requisite for ihe passing of the ownership to the buyer, before payment of the 
whole of the purchase-money, would usually be delivery of possession of the 
property, after which he apquires what is known in the English law as the 
vendor’s equitable lien, and which savours of the common law right of the 
unpaid vendor of goods. The principle is, ’ wrote Liord St. Leonards, that 


(1) Dari, p. 709. 

(2) Metropolitan Ry, Co., v. Defries, 2 Q. 
3. D., 387; Leggott v. Metropolitan Railway 
Co , 6 Oh. 716.' 

l3) Dart., p. 733. 

(4) Ibid., p 733. 

(6) Uifiedfyial v. Davabin, I.L.R., 2 Bom., 
547. 

(6) Vellayappa v. Narayanan, 18 I. C* 81 
(82) ; Kariippiav. Ha/ri Row, 11 I. C. 890; 


Raman v. Sankaran, 23 T.L.R* 61. 

(7) Lakshmana v. Sankara, (1913), 13 M« 
L.T. 364. 

(8 Digambar v. Nishibala, 8 I U., 91. ^ 

(9) Abdulla v. Manmali, l.L.R. 83 Mad.' 

446 f449) ; Siva v. Onanasambanda, 10 I. C 
98 (102). • 

(10) Harchand v. Kishori, 7 I.G. 639 (610). 
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the lien for purchase- money represented the estate which in equity no longer 

was his : this right the conveyance did not defeat. Now the purchaser, upon 
the execution of the contract, becomes in equity owner of the estate and 
the money belongs to the vendor. If all the money is paid, he obtains 
the estate itself. The money is in exchange for the estate. A deposit is part 
payment. Therefore, part payment to that extent constitutes the purchaser 
actually owner of the estate : consequently if the contract do not proceed 
without the fault of the purchaser, the seller to recover the equitable ownership, 
must repay the deposit, which, representing a portion of the interest in the 
property, is a lien upon it.’*il) The lien having been reserved to the vendor by 
the clause, it is immaterial that he had no intention to reserve it, 12) or that ho 
intended to rest satisfied with the personal security. (3) Nor is it excluded by 
a mere personal contract to defer payment of a portion of the purchase-money, 
ortnkethe purchase-money by instalments, nor is it excluded by any contract, 
covenant or agreement not inconsistent with its continuance. 1^) But an 
actual agreement to that effect would, by force of the saving clause 
governing the whole section, necessarily extinguish it. The right of the vendor 
to lion was recognized as an esj^ential equity even before the Act. 15) Tb© fact 
that the consideration is upon the fact of the instrument expressed to be paid, 
and it is acknowleged by a receipt endorsed upon the back, does not take away 
the lien if the money or part of it has notin fact been paid.^^1 Indeed, it is quite 
customary in documents executed in India to recite the payment of considera- 
tion as a thing of the past, wheress no consideration was in reality paid before 
the recital, * But this is a practice which may create difficulties. If, for 
instance, the purchaser mortgages the property and the mortgagee takes without 
notice of the vendor's charge outstanding, the vendor could not enforce it 
against the property in his hands. In a registered sale-deed, it was stated that 
the vendor had received consideration in full, and there was also an acknowledg- 
ment of the vendor at the foot of the deed to the same effect. The vendor also 
parted with all title-deeds relating to the property. Tne purchaser subsequently 
mortgaged the property to the plaintiff who had no knowledge than the full 
amount of the consideration money was not paid to the vendor, though he 
knew that the vendor wa? In possession of some portion of the property. It 
was held that the vendor was estopped from contending that he had a charge 
on the property sold for the unpaid balance of the purchase- money by his 
declaration as to the receipt of the whole purchase-money and by his act of 
handing over the title-deeds. 1®) 

1087. This clause enacts a rule for this country, which is different in its 
origin aud nature from the vendor’s lien given by the English Courts of Equity 
to an unpaid vendor. Tnis Act gives a statutory charge upon the estate to an 
unpaid vendor, unless it be excluded by contract, and such a charge stands in 
quite a different position fronj the vendor’s lien under the English law. Such a 
charge cannot be excluded by a mere personal contract to defer payment of a 
portion of the purchase-money, or tq take the ourchase-money by instalments, 


(1) Sugd., 671, 672. 

(2) Macrethw, Symmons, 16 Ves., 329. 

(3) Winter v. Lord Anson, I Sim. & 8., 438 
(446). 

(4) Wxhh V. MacpJieraon, 1 L.R., 31 •Cal., 
67 (72) P.C. 

(6) Yellappa v. Mantappa, (1866), 3 B.H. 
O.R., 102. 

(6) Per Lord Eldon, G., in Macreth v. 


Symmons, 16 VeSr, 329 ; Umedmnl v. Davu^ 
I L R., 2 Bom., 647 (549) ; Trimalrav v. 
The Municipal Commissioners, I.L.R., 3 
Bjm,, 172. 

(7) Cf, Seshachala v. Varada, I.L R., 25 
Mad., 55. 

(8) Tehil Ram w. Kashi Bai, I. L. R., 33 
Bom.. 6r3. 
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nor by any oon tract, covenant or agreement with respect to the purchase- nooney 
which is not inconsistent with the continuation of the charge.^O The period of 
limitation within which it may be enforced is twelve years as provided by 
Article 132 of the Limitation Act.(^) 

1088. The vendor of immoveable property who has given possession to the 
purchaser is not entitled to rescind the contract of sale and recover possession only 
because the purchase-money is not paid. The clause creates a lien on the property 
which be may enforce in a suit for recovery of the sum due. Of course, he may 
refuse to give delivery until the consideration is paid, but having given delivery, 
he has no right to retake possession and pay himself the purchase-money out 
of the usufruct. The vendor’s lien does not operate on the finality of the 
sale, but being an equitable right, all that it does is to entitle the vendor to 
enforce payment, if necessary, out of the property. In other words, the 
vendor’s charge is non-possessory.and does not confer on him the right to retain 
possession of the land sold in virtue of his charge. He is only entitled to 
retain the title-deeds, and to charge interest on the unpaid purchase-money. 
The right, again, is personal to the vendor, so that a creditor of the vendor 
cannot claim it. (^) The lien declared here is also provided for in England, W 
but there it is assignable or chargeable by parol, the assignee or incuinbranoer 
taking subject to any prior equitable inpumbrancos created by the vendor. (8) 
The vendor’s lien may be abandoned by him by taking some other security ia 
substitution for the ordinary lien. Such abandonment must, however, be alleged 
proved by the party relying upon it. It is always a question of construc- 
tion and intention, and must depend upon the circumstances proved in each case. 
Where a purchaser gave bonds to the vendor •for unpaid purchase money, and 
which being unregistered were held to be inadmissible in evidence, the latter 
was allowed to establish a chM.rgo on the property Sold in respect of tlie unpaid 
purchase-money, By taking one security, the vendor does not necessarily 
abandon the other. Before the vendor can be shown to have lost his lien, iti 

must be shown that ho bad clearly agreed to substitute one security for the 
other. The new security must be shown to be inconsistent with a right of 
lien, as when the vendor actually receives the consideration for which he 
stipulates. “ There is a marked distinction between a conveyance as for 
nirney paid, with a separate security for the price, whether by covenant, bond 
or note, and a conveyance expressed to be in consideration of covenants which 


(1) Webb V. Macphcrson, 31 Cal., 

57, P.O.; Ch Subrahmania v. Pjoovan^ I- Li. 
R.. 27 Mild., 28; Ramnkri^kna v. Subra- 
mania, I.L R., 29 Mad., 305 (306). 

(2) Munir tcn-nisa v. Akbar Khoji, I.L.R., 
30 All., 172; F B. ; following Uarbai v. 
Muhmadt, I. L. R., 21 All. 451 ; overruling 
Buldeo V. Jit Ringh. (1891), A. W. N. 130; 
Ramakrishna v. Subrahmania^ I. L. R., 29 
Mad., 306. 

(3) Trimalrav v. The Municipal Commis- 
sioners, ^ Bom., 172; Kewaldas v. 

Nagandas, 2 I.G. 429 ; Balkrishnay, Shribat, 
6 N.L.R. 99 (102). 

(4) Prem Soonduree v. Qrish Chunder, 10 
W.R,, 194 ; Mohsum Ally v. Balosoo, 2 Hay., 
676 ; Yetlappa v. Mantappa, 3 B.H.O.R-, 

G. TP— 86 


W2; Moidtnv. Avaran, I.L.R., 11 Mad., 
16‘6; Kesri V. Qanga^ I L-R., 4 All., 168; 
Trimalrav v. The Municipal Commissioners, 
I.Ij R., 3 Bom., 172; Sagajiv v. Namdev, 
I.L.R , 23 Bom., 525. 

(5) Vcla 1 ^uclha Y. Oovindasa^ny, I.L.R. 30 
Mad. 524. 

(6; Hari Ram v. Denaput Singh, I.L.R., 
9 Gal., 167 (172) ; Moti Lai v. Bhagwan Das, 
I.L R., 31 All. 44.3 (444). 

(7) 3 & 4 Will. IV., 0 . 27, 3. 25. See also 
30&31 Viot.. c. 69 : and 40 & 41 Viet., 0.84. 

(8) Dart., p. 828. 

(9) Rice v.»Rice. 2 Drew., 72 ; Virchand V. 
Kumaji, I L.R., 18 Bom. 4S. 

(10) Grant v. Mills, 2 Ves., & B., 306. 
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the purchaser enters into by the deed itself. (^) In short, where the security 
is the price, and is not for the price of the sale, there is no lien. Hence where 
the consideration for a sale was the immediate payment of a portion of the 
purchase* money, and an undertaking by the purchaser as to the residue and a 
part payment was made, and an undertaking given in the form agreed upon, 
there could.be no lien. ( 2 ) So, in one case, it was observed by Lord Westbury 
** If a mercantile relation, which might involve a lien, is created by a written 
contract, and security given for the result of the dealings, in that relation, 
the express stipulation and agreement. of the parties for security exclude lien 
and limit their rights by the extent of the express contracts that they 
have made , — Epressum facit cessare tacitum. ” (3) It may often happen that 
where the vendor relies for payment on the proceeds of the sale of share and 
the capital of the company, the arrangement being inconsistent with his right of 
lien necessarily excludes it. W Both in England and bore, oral evidence is on 
this point admissible to rebut the intention that may be presumed from 
documentary evidence. 

1089 . It is clear from this section, taken with section 40, that the lien 
will avail against the property in the hands of the purchaser’s 
thepurchaBer’s^aU- gratuitous transferee or a transferee with notice. It 
0 iieeg cannot, however, be enforced against a bona fide purchaser 

for valuable consideration or one without notice.^6) It is, 
however, valid as against sub- purchasers and mortgagees even without notice. 

1080 . The vendor’s lien here , mentioned is of a somewhat similar 
character to that conferred on the seller of goods by section 95 of the Indian 
Contract Act. As in the case of goods, the lien may be enforced by stoppage in 
transitu, or re-sale, so in the casfi of immoveable property, it may be enforced 
by a charge on the property, or, in other words, by proceeding against the 
property as on a mortgage 'and bringing it to sale. But it is not necessarily 
incident to an exchange where by the very nature of the transaction such a 
charge is ordinarily not implied. (7) 


Limitation. 


1091 . The limitation for suits of this kind is according to the Bombay 
Court ’governed by Article 132, and not Article 111, of the 
Limitation Act ; (®) but according to the view taken in the 
earlier cases of Madras, such a suit should bo governed by Article 111 and not 
Article 132. The Allahabad Court follows the view taken in Bombay. It would 


(1) In re Albert Life Asm^ance Co., Ij.R , 
11 Eq , 164; Dixon v. Guyjere, 7 De.G &J., 
615 ; Clarke v. Royle, 3 8im.. 499 ; Parrots. 
Sweetland, 3 My. & K., 666 ; Winters. Lord 
Anson, 3 Russ., 488; Jersy v. Briton Ferry, 
dc., Co., L.R., 7 Eq. 409 (413) ; In re Brent- 
wood, dc, Co 4 Oh ,D., 662. 

(2) Wehbv Macyherson. 31 Cal., 

67 P.C. Cf. Subrahmania v. Poovan, I. L. 
B., 27 Mad.. 28. 

(3) Chambers V. Davidson, L.R., 1 1?.C.; 
296 (305). The Latin quotation means ^ 
**An express oontri^ct excludes an implied 
one.” 

(4) In re Brentwood Brick Co., 4 Ch, D., 
662. 

(6) Frail v. Ellis, 16 Bing., 360 t Preo 
Nath V. Madhu Sudan, I. L* R., 26 Cal., 
603 ; Ramjibun v. Ogkore Nath, i6-,401 ; S. 
93, Proviso 3, Indian Evidence Aot (I of 
1872). 


(6) Spe S. 100, post. But spe Meghraj v. 
Abdullah. 12 A.L J., 1034 (1038) in which 
however, the transferee was found to have 
had notice. 

(7) Krishna Nair v. Kundu Nair, (1912) M. 
W.N. 535 ; f*alltgit v. Kizhnkke, 16 I. 0. 109. 

(8) Virchand v. Kumaji, I. L. B., 18 
Bom., 48 ; Virchond v. Kumaji, I. L. R., 22 
Bom., 846 ; Harlal v. Muhamdi, I. L. R., 21 
All.. 454. The English law is similar, see 
Darby and Bosanquet’s Law of Limitation 
(2Dd P;^d ) 170, 175, but then there ie no 
analogy between this and the Indian Aot. 

(9) Natesanv. Soundarraja, I L. R., 21 
Mad., 141 ; Avuthala v. Dayumma. L L. B., 
24 Mad., 233 : Subrahmania v. Poovan, I.L. 
R.. 27 Mad., 28 ; dissented from in Rama- 
krishna v. Subrahmania, I. L. R., 29 Mad., 
305, following Webbv. Maepherson, I. L. R., 
35 Cal , 67, P. C. 
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appear that the view taken by Strachey, C. J., in the Allahabad case(^) is more 
dictated by the anomalies which are involved in the Madras view, than by the 
plain interpretation of the two articles. But» as pointed out by Shephard, J., 
in the Madras oa8e,(^) the Limitation Act enacted in 1877 could not be interpreted, 
with reference to an enactment on a totally different subject passed some 
five years later. Comparing the language of the two articles, it would seem 
that Article 132 is a general article prescribing limitation for the recovery of 
money charged on immoveable property generally, whereas Article 111 specially 
prescribes the shorter term of three years for suits by the vendor for the enforce- 
ment of his lien for unpaid purchase-money. Indeed, if this be not the object 
of Article 111, it is difficult to see what other suits it is then intended to govern. 
In Madras, this article was at one time applied to the vendor’s lien irrespective 
of whether the suit was on a contract registered or unregistered ; W but it has 
since changed its views(^) in deference to the remarks of the Privy Council 
who held that the charge enacted by this section is different in its origin and 
nature from the vendor’s lien given in England by the Courts of Equity to an 
unpaid vendor. But this view, though final, is not inconsistent with the 
applicability of Article 111 when there can be no mistake about its naeaning. 
Indeed, the distinction drawn by the Privy Council between a vendor’s lien and, 
the statutory charge could scarcely be said to be present to the minds of the 
framers by the Act which was passed some years before the present enactment. 
On the other hand, the later Madras view may be justified on tlje ground that 
the shorter article dealing with a vendor’s lien ceased to apply as soon as a 
statutory charge was created by the Act.* 

1092. The statutory charge here given may be excluded or lost by a 
contract to the contrary or by waiver, which may be inferred 
Charge when from a variety of circumstances.^^) The question whether 
excluded or lost. the lien was abandone i or waived must naturahy depend 
upon the intention of the vendor which may be inferred from 
his words and acts, as for example, where he has taken some other security 
instead. Ordinarily, the mere taking of a personal security for the purchase- 
monev does not extinguish the lien, so that if the purchaser had executed a 
bond (7) a promissory note, (8) a mortgage^^) or bill of exchange^i^) or left the 
purchase-money with the vendor for payment to a third partyOi), it does not 
always have that effect, though if there be anything therein to evidence a clear 
and manifest inference to the contrary, the lien would then be deemed to have 
been abxndoned.(l21 (§ 108G) So, if the property be sold for an annuity, and a bond 
or note is taken to secure its payment, the lien still remains.(l3) But, ib i3 


(1) Harlal v. Muhamdi, I L. R , All., 
454 ; to the sxme frlTeot Munirmt*inisso. v. 
Akbar Khan, I.L.R , 30 Ail., I7*2 ti74); Syed 
Tabp V. Ramckaran, (1906), 9 0. C.‘284. 

(2) Aviithala v. Dayumma, I. L. R.. 24 
Mad. 233 (237) ; distiuguishing Krishnavv. 
Kannau, l.h R., 21 Mad.. 8; fo^owed in 
Seshachala Karaaa, 1. L. R.i 25 Mad., 55. 

(3) Sesh^chala v. Varada, I. L. R.. 25 

Mad,, 55. ^ ^ _ 

(4) Raniakjishna v. Subiahmanta, l.Li.K., 

29 Mad., 305. t r « o, r. i 

(5) Webb V. Macpherson, I. L. R , ol ual,, 

67 (72), P. C, 

(6) Abdulla V, Mammalit I.Ij.B,. SS Mad., 
446 (449) ; Stva v. Gnanasambanda, 10 I.C. 
98 (102). ’ 


i7) Winter v, Ijord Anson, 3 Russ., 488 
Collens V. Collins, 31 Beav., 346 oontd—* 
Karuppia v. Hart Raw, 11 1 C. 890. 

(8) Gibho 2 is v Baddail, 2 Kq., Gas., Abr., 
682 d ; Putti Narayanamurthi v. Marimutten, 
I.L R., 26 Mad.. 322 ; Doraisami v. Laksh- 
viaHan, 14 M,L.J R., 285. 

(9) Lakshmina v. Sankara^ 13 M.L.T, 364. 

(10) Grant v. Mills. 2 V. & B., 306. 

(11) Harchand v. Ktshori, 7 I.C. 639 (640). 

(12) Winter v. Lord Anson, 3 Russ 492, 
cued per Baggallay, D A., in In re Brentwood 
BnchCo; 4 Ch. D., 662 (665). Abdulla v. 
Mammali. l^L.R., 33 Mad 446(449). 

(13) Buckland v. Pocknell, 13 Sim., 412 ; 
Bugd., 676: Dart., 830. 
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Otherwise where a mortgage-bond or other security is taken, in which case, the lien 
is destroyed. (^) The lien is not lost by an unauthorized payment to the vendor’s 
agent. (2) The lien may again be lost by estoppel, as where the vendor by his 
conduce induces the purchaser to believe that his vendee had full power to sell 
free from his own lien.^3) There is no lien where the sale is illegal,(^) or is 
made in favour of a disqualified person, 

1093. The vendor may enforce his lien in any or all of the three following : 

(0 By sale of the property, which is the most usual mode of 
Charge how enforcing a charge, (ii) By the appointment of a 
enforced. receiver pending the sale, (iti) By obtaining an injunction 

restraining the purchaser from continuing in possession 
of the property, and by restoring it to the vendor,® and (zv) if he has not 
already transferred possession to the purchaser, then, he may himself continue 
in possession, until the purchaser pays him the purchase-money, and this he 
may do oven though his suit to enforce the lien may have become barred by 
time. The right of the purchaser to obtain possession of the property and the 
right of the vendor to a charge on the property may be tried in the same suit^^O)^ 
as the two equities arising out of the same contract, and constituting reciprocal 
duties consequent thereupon. 

Where the purchase-money is payable by instalments, the cause of action 
to sue accrues as each instalment falls due. 

1094. Buyer’s Duty to disclose Facts materially enhancing 

Cl. (5) (a). Value. — Like the seller, the buyer is correspondingly bound to 

disclose any fact enhancing the value of the property. Lord 
Selborne has summarized the purchaser’s duty in this respect in the following 
words : — "Every purchaser is bound to observe good faith in all that he says or 
does, with a view to the contract, and, of course, to abstain from all deceit, 
whether by suppression of truth or suggestion of falsehood. But inasmuch as the 
purchaser is, generally speaking, under no antecedent obligations to communi- 
cate to his vendor, facts which may influence his own conduct to judgment, 
when bargaining for his own interest, no deceit can be implied from his mere 
silence as to such facts, unless he undertakes or professes to communicate 
them. This, however, he may be held to do, if he makes some other communi- 
cation which, without the addition of these facts, would be necessarily or 
naturally and probably misleading. If it is a just conclusion that he did this 
intentionally, and with a view to mislead in any material point, that is fraud ; 
and it is sufficient ground for setting aside a contract, if the vendor was in fact 
so misled. A man is presumed to intend the necessary or natural consequences 
of his own words and acts : and the evidentia rei would therefore be sufficient 
without other proof of intention. If the vendor was not in fact misled, the 
contract could not be set aside, because a dolua which neither induced nor 


(1) Re Brentiowoed Brick Co , 4 Ch. D , 5h2; 
Re Albert Assurance Co., L.R., 11 Eq., 164. 

(2) Wruut V. Dawes, 25 Beav., 369. 

(3) Kettlewell v. Watson, 26 Ch. D., 501. 

(4) B'Uher v. Bridges, 3 E. & B., 642. 

(5) Harrison v. Southcote, 2 Yes. 389 *(393). 

(6) 8. 100, post. 

(7) Munno v. Isle of Wight By, Co., L.R , 
5 Ch., 414. 


(8) Williams v. Aylesbury tCc. By Co,, 21 
W.R <EDg.) 819 ; Allgood v. Merrybent By* 
Co., 33 Ch. D , 671. 

(9) Subrahmania v. Poovan^ I. L. R., 27t 
Mad. 28 ; foilowiDg Umedmal v. Data, I. L, 
R.. 2 Bom., 647. 

(10) Ntlmadhab v. Hara Prashad, 17 0. W* 
N. 1161 ; 20 I.O., 326. 

(11) Nives V. Nives, 15 Ch. D. 649. 
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materially affected tbe contract is not enongh." (D So in another case, it was 
observed by a Masterof the EoUs : If a person comes to. me and offers to sell to 
me a property which I knew to be five times the value he offers it for, he being 
Ignorant of his rights and in the belief that he cannot make out a title which I 
know that he can, and I conceal that knowledge from him, is not that a suppressio 
vm. which IS one of the elements which constitute a fraud ?” (2) A purchase 
for an inadequate weekly payment from an old and infirm woman ignorant of 
the value of the property sold was on a similar ground sot aside. (3) So also, 
where the vendor having no knowledge of the value of the property or its value,* 
nor any legal advice, conveyed the property to the purchaser relying upon her 
father s statements, the latter being agent of the former owner, the transaction 
was declared null and void. (4) Inadequacy of consideration is, however, by 
itself not a sufficient defence, unless it can be shown to be the result of 
fraud, surprise, misrepresentation, or improper concealment on the part of 
the vendee. W It may, however, be so great as in itself to furnish evidence of 
fraud. (5) A misrepresentation made in perfect good faith, if made in order to 
induce others to act upon it or under circumstances in which the party making 
it may reasonably suppose that it will be acted upon, pTinici facie binds the party 
making it, as between himself and those whom he has thus misled, ffil The 
corresponding duties of the vendor and purchaser are much alike, but while 
the vendor must disclose latent defects, the purchaser need not, it is said, 
mention latent advantages, e.g.^ the existence of a mine on the property 
unknown to the V 0 ijdor.(^l 13utit is submitted that this view is scarcely correct. 
If the buyer was aware of the existence of a mine which would materially 
increase the value of the property, it is conceived that his failure to disclose it 
to the seller would clearly be fraudulent under this clause. (9) 

. 1096. In all cases where the purchaser has reason to believe that the 

D t r ’t d b vendor is aware of the nature gbpd extent of his interest, his 
Yendor’a**”* ^knoinr I'O disclose ceases. But while the purchaser must not 

ledge. mislead the vendor, nor misrepresent the property to 

other rival purchaser, (^^1 he is not liable for uttering 
depreciatory remarks as to the value of the property, or its chances of sale, (H) 
in the same way as the vendor is not liable for puffiing praise. And the vendor 
has no remedy if the purchasers combine inter se not to bid against one 
another, and such an agreement has even been enforced at the instance of the 
bidder withdrawing his opposition by giving him his right of pre-emption over 
other property. (^^1 

1096. To pay Purchase-money.— The liability of the purchaser to 

.g, .jjv pay or tender the purchase-money to the vendor ** at the time 

and place of completing of the sale” follows from the nature 
of the transaction, which is defined to be an exchange for a price, 1^3) from 
which it follows that the payment or tender of the price must as a rule be made 
at the time of completion. The purchaser cannot withhold payment of 

(1) Coakes v. Boswell, 11 App. Caa., 235. (6) Sae Phillips v. llomfray, L. R., 6 Ch., 

(2) Summers w. On ffiihs, ‘65 32. 70; Hnji Essa v. Dayabhai, I. L. R., 20 

(3j Sadashiv v. Duakubait I. L- R., 5 Bom., 522 (632, 533). 

)3om., 460. (9) Turner v, Harvey, Jao., 178. 

(4) Eaygarth v. Wearing, L. R., 12 Eq., (10) Howard v. Hopkyns, 2 Atk., 371 ; Bux- 
320. ion V. Lister, 3 Atk., 383 (386). 

(6) Tyler v. Yates, L. R., 6 Ch. 665. (11) Vernon v. Keys, 12 East., 632 (638). 

(6) Dart., 118. (12) Qalton v. Emuss, 1 Coll., 243 ; Re 

(7) Fox V. Macreth, 2 Br. G. 0., 420; Car ew's Estate, 26 BeskV,, 167. 

Turner v. Harvey, Jao., 178. (13) S. 54. ante* 
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the price till he is put into possession of the property. But, if possession be 
refused and the vender is unable to fulfil the contract, the purchaser is at 
liberty to sue for repayment of the purchase-money. The liability to pay 
the purchase- money devolves on the .purchaser who had made the contract, 
it being immaterial that he had since conveyed the estate to another, for whom 
he had purchased it. ^2) The repayment of purchase-money is like a debt, 
which on the death of the vendor must be discharged by his heirs in proportion 
to the shares inherited by each. Such a case may arise where the sale is 
made by a widow for the purpose of discharging liabilities on the estate or by 
a (^) co-parcener without the consent of the other members. (5) But a purchaser 
who, with notice, buys property subject to a contingency, which may 
defeat or destroy the interest which is the subject of the sale, is not entitled to 
be relieved from his bargain and to recover the purchase-money, merely because 
the contingency contemplated actually happens and the property either does 
not become, or ceases to be, available for - his benefit. There are other 
circumstances which may disentitle the purchaser to recover back his 
purchase- money, but these will be found to be set out in the sequel (§1109). 

1097. The purchaser is bound to remit or pay money in accordance with 
the direction of the vendor. If he directs payment to a particular person, 
whether his agent or attorney, his banker or a stranger, the purchaser cannot 
object. So if the vendor has prescribed the payment to be made in a particular 
manner, as by the post, the purchaser so remitting will be absolved from 
liability, if it be lost, provided that he had used due caution in the transaction. W 
A purchaser paying money to the agent &r solicitor of the vendor before the time 
of the completion, does so at his own risk. If the vendor direct the purchaser 
to pay over the purchase- money to a third person, it may be a question 
whether he could revoke his order before payment. It is certain that he cannot 
do so if the direction was made for valuable consideration or the purchaser has 
promised payment to the third person, but in any other case, there would 
appear to be no objection to his withdrawing it. flO) As to what constitutes 
a sufiicient tender, reference must be made to the ensuing pages, 

The purchaser agreeing to pay a specific sum to a third party will bo 
entitled to retain the benefit of any remission made by the payee in favour of the 
purchaser, (12) but if the remission is made without reference to the purchaser, 
then, since the latter is the agent of the vendor, he must restore the benefit 
to his principal. 

1098 An undertaking by the purchaser to pay the vendor’s nominee does 
Limitation. constitute the former a trustee of the latter so as to be 

exempt from the operation of limitation. His suit for 
recovery of such unpaid purchase-money would be governed either by Article 111 


(1) Mohan V. Beharee, 3 N.W.T. H.C.R., 
336 ; Kishen v. Ram Chunder, 3 W. R., 28. 

(2) Bhoyrub v. Anundmoye, Marsh, 49^ 

(3) Oomedee v. Cheda LalU 2 Agra, 264. 

(4) Boostum V. Alum, 1 Agra, 291. 

(6) Oomedee v. Cheda hall, 2 Agra, 264. 

(6) Bamtubul v. Rissessur, 16 B.L.B.. 208 
P..C., overruling Rtssessur v. Bamtubul, 11 B. 
L.R., 121. 

(7) 8ugd.,49. 

(8) Paruthur v. Qaitskill, 19 East., 432 ; 
Hughes v. Morris G. Hare, 636, 

(9) Bowstead on Agenoy (4th Ed.) p. 414 ; 


Griffin v. Weatherby, 37 L.J. Q.B. 280; Siva 
Subrnmania v. Gnanasammanda, 10 I.C. 
98 (102). 

(10) In Ansur Subba y, Bathulla, (1910) 
M.W.N., 302, 7 I.C. 269; this view was 
assumed and the purchaser mulcted in 
costs because he had paid the thir^arty after 
the vendors sued for its recovery. ^ 

(11) S. 60 posf (q. V.). 

(12) Siva Subramania v. Gnanasammanda, 
10 10.. 98(102). 

(13) Deb Narain v. Ram Sadhan, 9 I.G., 
988 (989). 
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or Article 83 extended by Article 116 of the Limitation Act, the starting point for 
limitation, in the first case, being the time fixed for completion of the sale, or 
where the title is accepted after the time fixed for completion, the date of the 
acceptance, and in the second case, when the plaintiff is actually damified, fl) 
and which should bo when the payment is refused to the vendor’s knowledge or 
the performance by the vendee of his agreement becomes impossible. (2) 

1089 . The obligation of the purchaser to pay the vendor ceases if the 
Limits of liability, property sold be incumbered, unless the contract was for the 
sale of only the equity of redemption, in which case he 
cannot withhold payment. In any other case, he may retain the amount requisite 
to wipe off the “ incumbrance ” — a term which is wide enough to include a 
charge or any equitable claim enforceable against the property. The amount 
which the purchaser may retain would include both the principal and interest, 
and in the case of a mortgage, all that is comprised in the term “ mortgage- 
money.” Any surplus must be paid over to the vendor. On the other hand, if 
the purchase-money is insufficient to pay off the incumbrance, the purchaser 
need not pay at all till the vendor provides the rest of the money necessary 
for the purpose. The language of the clause “ and shall pay the amount so 
retained to the persons entitled thereto ” would appear to be inapt, for the 
purchaser is under no obligation to pay or tender a sum which would leave 
the property still incumbered, and, may deprive him withal both of the 
property and his money, But, if in such a case, iu spite of the vendor being 
willing to pay the balance, the purchaser^ refuse or omit to pay the money, the 
vendor may then recover interest or damages for improperly withholding 
pd.yment. If the purchaser finds even after conveyance that the property is 
incumbered, he is entitled to retain out of the purchase-money such sum as 
may he sufficient to discharge it. The mode in which this may bo done is set 
out in section 57, post. (6) The fact that the purchkSe-mpney h^s been assigned 
by the vendor does not prejudice the purchaser’s right in this respect. The 
purchaser’s right to withhold an amount out of the purchase-money sufficient 
to pay off an incumbrance on the property is an equity which even the purchaser 
of a decree has been held entitled to enforce. So, whpre a decree sold was at 
the time under attachment at the instance of another creditor, the purchaser 
was held entitled to retain out of the purchase-money a sum sufficient to remove 
the attachment, and which he could set off against the vendor’s claim against 
him. 17) The purchaser, must, it is evident, pay money so retained to the 
vendor, should the incumbrance go off, and the purchaser be no longer required 
to pay the incumbrancer. This money is unpaid purchase-money which the 
purchaser is only entitled to retain to pay off an existing prior incumbrance 
because a prior incumbrance is a blot on his title, against which the vendor has 
entered into a covenant. Hence whilst the incumbrance lasts, he may retain 
the money and which he may in proper time pay to redeem it. But if the prior 
incumbrance be declared invalid or inoperative, the blot on his title being 
cleared, the purchaser has then no right to retain the money which he must 


(1) B>o.m Barai v. Mohendra^ 16 I. C. 74 
Vythinatha ^f^^Sheemachariah^ 8 I.O. 804, 

(2) Tangammal V. Subbammal, 16 M.LJi 

20 . 

(8) See 8- 60, oomm., as to the meaning of 
this term. 

(4) Muhammad ▼. Muhammad, I.L.R., 21 


All., 223, P.C. 

(5) Muhammad v. Muhammad, I.L.R., 21 
All., 223 (226, 227), P.C. 

(6) also 8. 5, Oonveyancing Aot, 1881. 

(7) Khetsidan v. Shib Narayan, 9 
178. 
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pay over to the vendor. Henoe where the purchaser, a subsequent mort- 
gagee, purchased the mortgaged property upon which two prior incumbrances 
were notified, and these latter afterwards proved to be fictitious, it was held that 
inasmuch as the price for which the property had been sold must be deemed to 
be the actual price paid together with ‘the amounts of the prior incumbrances, 
the purchaser was bound to pay this amount to the vendor as soon as tbe 
invalidity of tbe incumbrances became established. <2) The purchaser may 
withhold payment of the purchase-money if the vendor has failed to carry out his 
part of the contract which interferes with his undisturbed possession. (3) On the 
other land, tbe vendor’s right to recover the purchase-money from the purchaser 
may be satisfied by the pre-emptor, and though the decree for pre-emption 
may have been reversed, and the vendor rendered liable to refund the purchase- 
money received by him when the decree was unreversed, still his cause of 
action to claim the amount from the purchaser would arise only when he has 
actually refunded the amount. He may then, but not till then, be iroe for its 
recovery from the purchaser. (^) A suit for the recovery of unpaid 
purchase-money under a contract for the sale of land is regarded in Madras 
as a suit “ for the determination of any right to or interest in immoveable 
property ” within the meaning of section 16 [d) of tbe Code, so that 
a suit for its recovery must be brought in the court within whose jurisdiction 
the property sold is situate, 

1100. 'Prom Completion Purchaser must bear Loss. —Until 
the sale is complete and the property passes to the buyer, the 
Cl. (5) (c). seller is declared to be entitled to all the rents and profits, 

as he is liable for any loss of the property by destruction or otherwise. After 
conveyance, the same rights and liabilities are transferred to the purchaser. 
Indeed, this view of the law naturally follows from the definition given of the 
contract of sale in the preceding section, and according to which a mere con- 
tract creates no interest in or right over tbe property in respect of which the 
contract is made. Not having any right in rem, the purchaser should not be 
liable for the accidental destruction of the property, since not to have any interest 
in the property, and yet to have to pay for its destruction, would be a contra- 
diction in terms. But,, while the present clause obviously does not countenance 
such a construction, the contrary has been laid down in the Specific Relief 
Act, and according to which the purchaser is liable to bear the loss due to the 
accidental destruction of the pronerty before the completion of the sale. The 
rule embodied in the Specific Relief Act was adopted from the English law with 
which it corresponds. and according to which, the purchaser takes accidental 


(1) Inayat Smgh v. Izzat^un-nissa, I.L.R., 
27 All., 97. F.B. 

(2) Iftnyat Singh v. Izzat-uu-nissa, I. L. 
B., 27 All’.. 97, P.E. 

(3) Rasik Lai v. Chandra Bhusan 15 C. 
L.J. 410 (411). 

(4) Mubarak AH v. Adi Heya, 17 I.C. 288. 
(6) Maturi v. Kota^ I.L.R. , 28 Mad., 227. 
(6) S. 13 illus. (d) (Act I of 1877). This 

illustration taken from the English Case of 
Paine v. Mellor, 6 Ybb-^ 349, runs thus: — 
A contracts to sell a house to B far a lakh 
of rupees. The day after the contract is made 
the house is destroyed by a cyclone. B may 
be compelled to perform his part of the 


contract by paying the purchase money.” 
The case of Rayner v. Preston, 18 Ch. D., 1 
(11) wap decided from a different standpoint 
— that the contract of fire insurance being a 
personal contract, the vendor and not the pur- 
chaser was entitled to the insurance-money 
received on destruction of the property before 
completion of the sale. As it is, this view is 
also opposed to the Act. (See 8. 49 ante), 

(7) So in Cass v. Rudele, 2 Vern., 280, the 
destruction of the property by an earth- 
quake was held to fall on tbo purchaser. But 
in 1 Bro., C.O., 157n, this case was said to be 
misreported. • 
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benefitiS and boars such losses, as from the date of the contract, an exception 
being made only in the case of court-sales. (2) This clause and the one corres- 
ponding to it *31 are then manifestly opposed both to the above provision of 
the Specific Relief Act and of the Rnglish precedents bearing on the subject. So 
far as regards this country, the rules laid down in the two Acts are clearly 
conflicting, and no attempt has been yet made to reconcile them. Should the 
conflict, however come in for decision, the rule here enacted would probably bo 
preferred if only as contained in a later Act, if not because it is more harmonious 
with its other provisions, and is commendable to reason. A similar rule appli- 
cable to moveable property is enacted in the Indian Contract AotM) 

1101. Liability at Three Stages. — With the proceeding clause 
which enjoins on the seller the duty of taking care of the property prior to its 
delivery,!^) the subject may be viewed in three successive stages, according to the 
care required and the incidence of liability in case of destruction or deterioration 
of the property : ia) Between the date of contract and the passing of ownership, 
(6) after the ownership has passed, but before delivery, (c) where delivery is made 
before the sale is complete, or the ownership has passed. Clause (c) of the section 
provides for tho first contingency, and under it the purchaser must hear any 
loss arising from the “destruction, injury or decrease in value of the property nob 
caused by the seller.” The destruction may bo caused by fire, cyclone or a 
cataclysm, and in such a case, the sole question to consider is whether it could 
have been averted by the vendor. The subject presents greater difficulties where the 
property is injured or decreases in value. Property may be deteriorated through 
the calamities of the times, by accident of natural causes, as the dropping of a 
life or purchase of an estate pttr autre vie, cr a life annuity, the failure of tenants 
owing to pestilence or distress, or the depreeiation of landed property caused 
by the passing of laws trenching upon the right of free alienation. So where 
the property is injured as by the falling of the adjacent houses, che loss would 
fall on the vendor who will have to make good any injury ’done to adjoining 
premises, by the fall of the building subsequently to the contract. (7) As regards 
contingency (b), the section apuoars to be silent. Suppose the sale is completed, 
but owing to the distance between the property sold, and the place where the 
sale was completed, delivery could not be made, and after completion, buD before 
delivery it is destroyed, on whom is the loss to fall? Apparently on the purcha- 
ser, since after the ownership has passed, it is he who must bear any loss arising 
from the destruction of the property. Lastly, where the change of possession 
has preceded completion of the sale, the possession of the purchaser is that of 
the trustee for the vendor, and his liability to account for losses should be 
determined on that basis. 

1 102. To pay off All Charges, etc. — From the date of conveyance 

or completion of sale, the buyer being on the one hand entitled 
Cl. (5) (d). rents and profits, is ^.Iso on the other liable to pay 

all charges and rent which may become payable in respect of the property. But 
where the vendor 'is personally subject tq liabilities, either in respect of the 
estate, or for the performance of which the estate stands as security, the purcha- 
ser taking the estate, must undertake the liabilities, and covenant to indemnify 


(1) Sugd., 291 — 296, where the eiirhet 
cases are all collected. Dart , 286. 

'8 (2) Ex parte Minor, 569; Zagury v. Furnell 
2 0am., 240. 

(3) (6) {a)post.\ 

(4) S. 86, Bee ill. (6) (Act IX of 1872). 

Q. TP-87 


(5) (1) (e) ante. 

(6) Poolr V. Shtrgold, 2 Bro.. C- C . 118. 

(7) ’ Gf. Robert Hon v Skelton, 12 Beav., 260 
(626), in wtfich the contrary was laid down 
in accordance with the contrary English rule 
before noticed. 
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the veodor against Ordinarily, “ where a property is merely sold 

subject to a mortgage or other charge, the payment of such mortgage or charge 
forms, under ordinary circumstances, no part of the consideration for the 
purchase. The vendor simply sells, and the purchaser buys an incumbered pro- 
perty ; and it is in no way essential to the validity of the sale that the mortgage 
or charge should bo paid off.”(2) “Before as after the passing of the Act the 
transferee would, as a matter of course, have taken the property subject to the 
charge. The only burthen which he would not have taken upon himself would be 
the personal liability (if any) of the transferor, and it is possible that section 55 
may effect some alteration in the law in this respect.”(3) This decision so far 
as it is based on section 24 of the former Stamp Act (under which it was held 
that the payment of mortgage or charge subject to which property is sold is not 
part of the consideration-money for the purchase), must be taken now to be 
superseded by the provisions of the present Stamp Act, (4) which has adopted 
the view previously taken by the Bombay High Court, f^) in opposition to the 
above case, as also to^a ruling of the Madras High Court The new Act now 
provides that “in the case of a sale of property subject to a mortgage or other 
incumbrance, any unnaid mortgage-money or money charged, together with the 
interest (if any) due on the same, shall be deemed to be part of the considera- 
tion for the sale. ”17) 

1 103 . This clause enacts a rule of equity, and as such applies not only to 
private sale but also to court sales to which the section as a whole has no appli- 
cation. f®) So, where the defendant purchased a share of certain property in 
September 1872, but did not obtain possession until confirmation of the sale in 
May 1873, it was held that he was liable for the amount of Government revenue 
in respect of his share which became due between the date of the sale and its 
confirmation. (9) In this case which follows one of the two previous conflicting 
rulings of the same High Court, it has been held by the Full Bench that 
from the date of the sale., the property became vested in the purchaser, and from 
which period his liability must be also deemed to have commenced. The 
liability of the purchaser to pay rent and discharge burdens incidental to his 
ownership commences the moment the ownership has passed to him. Thus 
where the purchaser at a court sale had his sale confirmed on the 31st March 
1900, but did not obtain "possession till the 11th May following, he was held 
to be liable to nay the two instalments of rent which fell due subsequently to 
the confirmaiiou of sale, namely, on 1st April and Ist May, it being immaterial, 
in regard to Lis liability for rent, when he recovered actual possession of the 
land. Indeed, besides the rent due since his purchase, the purchaser is bound 
to pay rent due on land of which he had notice, and even though it be for a 
period anterior to the date of sale. ^^^) It may be urged that the clause defines 


(1) Dirt., P 628. 

(2) Per Garth, C.J , in Refereiice from the 
^^oard of Revenue, I. D. R., 10 OaT.. 92 (95), 

(3) Ibid., p. 96. 

(4) S. 24. Act II of 1899. 

(6) Hagindas v. Halakore, I. L. R. 5 Bom. 
470. 

(G) Reference under Stamp Act, 1879, I. 

L. R., 5 Mad., 13 ; cited and followed in 
Reference from the Roar (I of Revenue, I. L. 
R., 10 Cal. 92. 

(7) 8. 24, Expl., Indian Stamp Act (ll of 
1899). 

(8) Mangdlathammal v. Narayanswami, 17 ' 

M. L.J.R.,‘260. 


(9) Bhyiuh Chunder \ Soudamini, I.Ij.R., 
2 Cal., 141, F.B.; Knvali {Rajah) v. Ranrfiah 
{Sii Rajah), 29 Mad.', 519. 

(10) Kaleedfis v. Hur Nath, [1864j , W. R., 
Gap No 279; followed by the F.B.. ante; 
Repin Rt'hari v. Judoonath, 21 W. R., 367 ; 
overruled (in which it was held that the pur- 
chaser took from the date of confirmation). 

(11) Ramasami v. Annadorni, 1, L. R., 26 
Mad., 454. 

(12) Enradhan v. Kartik Chandra, 6 C.W. 
N., 877 ; distinguishing Faez Rahman v, 
Sukh. I.L R., 21 Cal., 169 ; Alim v. Satis 
Chandra, I.L.R., 24 Cal., 37. 
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the liability of the purchaser only as between himself and the seller, and that 
a third party, for example the landlord, cannot avail himself of it. This point 
was overlooked in the Madras case before cited, but that view may bo justi- 
fied on the ground that rent being the * paramount charge on the land must bo 
paid by the tenant, and, as by transfer, the purchaser became the tenant, as 
from that date commenced also his liability to pay rent. 

In addition to the rent and the public charges which the purchaser has to 
pay, and the nature of which has been before discussed, he may have in addition 
to pay the customary due known as haq-t-chaharum (2) if sanctioned by custom 
or contract to the superior landlord, unless the latter is limited to a right to 
claim it only from the vendor. The right to claim such customary dues is in 
several places sanctioned by the terms of the loajtb-ul-arz, and such was the 
case in a suit from Mao in which the zemindar was held entitled to recover it. 

1104. The vendor is bound to indemnify the purchaser for breach of an 

, express covenant to pay arrears of rent due up to the time of 

der^^expresB 'agree- failing which, if the vendee should have bad to make the 

ment. payment, he would be entitled to recover the amount as a 

loss sustained by him. If the vendor breaks his express 
covenant to pay, and the landlord sues him for rent due for the period both 
anterior and subsequent to the date of sale, and obtains a decree in execution of 
which a part of the property is sold, the purchaser may well claim to be 
reimbursed the loss which he has sustained on account of the vendor’s failure 
to comply with the terms of his contra'cts. 

1105. The purchaser is further liable to pay cl’f the money due on any 

incumbrance of the property, but in this respect, his liability 
cumbraiicM is limited only to paying the principal and futu.'^ interest 

accruing due thereon from the* date of thq completion. So, 
where in a suit tor specific performance of a contract of sale, brought against a 
mortgagor and mortgagee of certain properties, a person obtained a decree and in 
pursuance of the order of the court paid the whole purchase money into court 
to the credit of the mortgagor, who failed to satisfy the mortgage, it was held 
that it was the duty of the purchaser and not that of'the mortgagee to see that 
the money deposited in court was first applied in discharge of the mortgage, and 
that the mortgagee was therefore entitled t.o the benefit of the security. <5) As 
between the purchaser and moitgagee, it was no doubt the former's duty to 
satisfy the debt. No doubt the mortgagee might have applied to the court to 
alter its decree, but he was under no obligation to do so. And no more was 
the purchaser; but, if he parted with his money irrecoverably, without first 
seeing that the property w^as freed from the incumbrance, he did so at his own 
peril, and must take the consequences. Of course, the liability of the purchaser 
to pay off incumbrances, under the clause does not give him any right of 
indemnity against the vendor, inasmuch as be had taken the property subject to 
the incumbrances. The purchaser is not ^entitled to dispute non-existent or 
voidable incumbrances subject to which he has purchased. The purchaser is, 
however, not liable to pay accumulated interest due on existing incumbrances, 
since ho has no reason to suppose that it was nob paid when it fell due. 


(1) Bamasami v. Annadcrai, I. L. R,, 26 Narain, [1863], N.W.P., S C.R., 63. F B,; 

Mad; 464. •Kutub v. Azibulla, 7 C. W. N,, 

(2) Lit., “one-fourth right.” 905. 

(3) Dhandai v. Abdur Bahmavit I.L.R., 23 (5) Kandasami v. Jagaihamha, 10 

All., 209 ; following Heera Ram v. Raja Deo R., 368. 
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1106. Buyer’s Bights to Ijuprovements, etc.— This clause is 

complementary to clause 4 (a) of which it is a natural corol- 

CI. (6) (a). From the date of the conveyance, the purchaser is 

entitled to all accretions, as he has been declared liable to any deterioration of 
the property. He is entitled to the improvements equally, whether affected by 
the vendor or independently of him ; e.gf., the dropping of lives on the purchase 
of a reversionary interest ; or a sudden rise in the value of land from its being 
required for a public purpose. The purchaser is. of course, not entitled to any 
rents and profits accruing due before the date of his conveyance, unless they 
have been expressly sold. If the rents and profits have been paid to the vendor 
in ignorance of the transfer, the purchaser cannot recover them from the payee, 
but may sue the vendor for money wrongfully had and received. (1) 

It should be observed, that boih in England as well as in this country the 
purchaser is entitled to rents and profits only as from the date of the convey- 
ance, and not from the date of the contract. Strictly construed, this clause 
would seem to exclude from the purchaser the benefit of improvements made 
before the completion. Thus, if the value of the land suddenly go up on 
account of the completion of an irrigation channel, the approach of a railway, 
or for any cause, is the vendor entitled to its benefit, and if so, is he entitled 
to claim re-adjustment of the price ? But to this he is evidently not entitled 
since a claim for an enhanced price presupposes the formation of a fresh 
contract. In England, the purchaser is entitled to all accidental improvements 
made before the completion. These become incidents of the estate and pass 
with it to the transferee. On the other hand, the purchaser can, where a 
re-conveyance is decreed, recover the amount of repairs and improvements, if 
executed before the discovery of the defect in title, and for necessary repairs 
pending litigation, if specially claimed, But, as regards deterioration, it would 
seem that the vendor continues to be liable till the completion, 1^) and so, 
while he has the disadvantage of having to pay for the deterioration, he has 
not the advantage of improvements, (5; as in England. 

Although the purchaser is entitled to rents and profits as from the date of 
the purchase, tenants withbut notice and in good faith continuing to pay their 
rents to the vendor are protected. (6) 

1107. Charge for Purchase-money paid in Advance.— The word- 

Cl. i6) (b». clause, which is held to embody a rule of universal 

equity, (7) is somewhat obscure. The clause defines certain 
rights which the purchaser possesses ’* unless he has improperly declined to 
accept delivery of the property ’’and additional rights “when he properly declines 
to accept the delivery.” In the first case, the purchaser would appear to possess 
the rights unless the party disputing them can shew that he had improperly 
declined to accept delivery, and in which case, the burden of proof would be on 
him. But if the purchaser claims the additional rights, it is on him to shew 
that he had improperly declined to accept delivery. Resolved into its constituent 


(1) S. 50, ante. 

(2) Edwards v. McLeay, 2 Swan., 287 (289); 
Hart V. Swaine, 7 Gh. D., 42 

(3) Sugd., 254 ; citing Edwards v 

2 Swan., 287. , 

(4) 01. (5) (c), ante. 

(5) See 01. (5) (c),nn/e., §§1098, 1099 and cf. 
the maxim Nam et commodum ejus esse 


dtbet cujvs peric7ilu77i esL (He who enjoys 
the advantages must also suffer the disadvan- 
tages ) 

(6) 8.51, an/e. 

(7) Ganqahishen v. Tukaram, 5 N L.R. 70 
(761. The elauRe was held to apply to Berar 
even before the Act was extended to it. 
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olomcntSi the clauso onacts that in ordinary cases the purchaser is entitled to 
a charge on the property for (i) purchase-money paid in advance, (*i) interest 
on such purchase- money and in cases where he is shewn to have properly 
declined fco accept delivery, to a charge also for (izz) earnest- money paid and 
(iv) costs awarded him either of a suit instituted against him by the vendor for 
enforcing the contract (and which is necessarily dismissed), or of a suit insti- 
tuted by himself against the vendor for recission of the contract. In no case, 
however, is the purchaser entitled to a charge where he is shown to have 
improperly declined delivery. If the purchaser has paid the purchase-money in 
anticipation of the delivery which is not made, he is entitled to a charge on the 
property for the amount which he may have paid. In this respect, the rights 
of the buyer pan passu correspond with those of the seller,!^) who delivers 
the property, but does not obtain his purchase-money. A similar provision 
is also made in tlie Specific Relief Act, section 18 (d) : “ Where the vendor 
or lessor sues for specific performance of the contract, and the suit is dismissed 
on the ground of his imperfect title, the defendant has a right to a return of his 
deposit (if any) with interest thereon, to his costs of the suit, and to a lien for 
such deposit, interest and costs on the interest of the vendor or lessor in the 
property agreed to be sold or let.” The charge is declared, however, only in the 
interest of a purchaser who, having performed his part of the contract, is 
prepared to take delivery. If be improperly declines to accept delivery, he loses 
the benefit of this rule. And it follows that if the purchaser has reason to 
rescind the sale, he does not thereby lose his lien. (^) But, if the sale was wholly 
invalid, then the clause could not apply, (^) because it presupposes the validity 
‘of the sale, and non-compliance with only one of its implied terms. Thus, it has 
been held in Eogland, that “ under a contract for the purchase of an estate, 
where the money is to be paid in portions, every payment is a part perfor- 
mance of the contract by tbe vendee, and, in. equity, transfers to him a 
corresponding portion of the estate.” (^) The charge thus created is not lost 
to the purchaser by his taking other or additional securities for his 
money. <^1 The lien can be enforced in precisely the same way as a vendor's 
lien for unpaid purchase- money. In England, interest at 4 per cent., is 
usually decreed on the purchase-money. ** The li*ep is not strictly confined 
to a case of simple purchase : it extends to the case of a lease, and entitles an 
intended lessee, who has entered under the contract and expended money, to a 
lien on the lessor’s interest. (V It extends, too, to a sub-purchaser : so that 
where A sold to B and received part payment from him, and B sold to C and 
received part payment from him, C was held entitled to a lien on B’s interest 
in A's estate.” But there can be no charge under this clause where the 
consideration is payable otherwise than hi cash, as where it is paid in the 
shape of services, 19) or in kind, in which case, the transaction, would not bo 
sale as defined in the la'st section, so that no clause of this section as such, 
would bo applicable. 

1108. Commencement and Es^tent of the Right of Lien. — 

From the moment a part of the purchase-money is paid, the purchaser has alien 

(1) 8, 65 (4) (b). Lord Anson v. Hodges, 5 Sim., 227; 

(2) Torrancev. Bolton, L.R.. 14 Eq., 124; Rose v. Watson, 10 II.L.C., 672. 

Weston V Savage, 10 Ch. D.. 736. (7) Middleton v. Magnay, 2 H. & M., 233. 

(3) Ahdul Khadir v. Mammad, (1910) 8 M. {8)’ Aberavian Iron Works v. Wickens, L.R. 

L.T , 861 ; Mnthu w. Chellappa,tb., 4 Ch., 10> ; Fry, Specific Performance, 

U) Sadashiv w. Dhakubai, I.L.R.. 5 Bom. § 1481. 

450 * see ante, notes to cl. (4) (6). (9) Madhaorv, Kashi Bai, I. L.R* 34 Bom*, 

(5) Bose V. Watson, 10 H.L.O., 672, 287 (290). 
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upon the property to that extent, which lien can only be lost to him by reason 
of his failing to carry out his part of the contract. The ciroumstances under 
which the purchaser is justified in refusing to take delivery are those in which 
he is justified in repudiating the contradt. Ordinarily this he is entitled to do 
if he has since the contract discovered a serious defect in his vendor's title 
But there arb other cases in which he is equally entitled to claim a similar 
relief. And so the charge here spoken of is not confined to the cases in which 
the contract goes off for want of a title in or by reason of the default of the 
vendor, m but also when it is determined, without any default on his part. Thus, 
where a contract for the purpose of land empowered the nurcbaser to rescind 
the contract on the happening of a specified event which he did, he was held 
still entitled to retain a lien for the deposit which he had paid. (^) 

1109 . On the other hand, where a contract of sale goes off by default 
of the purchaser, the purchaser cannot recover any deposit 
pobU * which may have been paid by him to the vendor in pursu- 

^ ’ anoe of the contract. (§ 984). If the vendor falsely denies 

the contract in ioto, and it appears that the purchaser while he failed to pay the 
balance of the consideration money on the stipulated date, had not repudiated 
the contract, having regard to the conduct of the vendor, the court ordered a 
refund of the deposit to the purchaser. 1^1 But the circumstance that the 
purchaser is not entitled to specific performance is by no means conclusive against 
his right to a return of the deposit. (5) If having regard.to the terms of contract, 
he is justified in refusing to accept the title, which the vendor is able to give, 
ha is entitled to a refund of the deposit.* So where on the sale of a freehold 
the vendor promised to make a good marketable title, but the purchaser 
on investigation discovered that thpe property was subject to stringent restrictive 
covenants which were admitted to make the title not a marketable one. The 
vendor having declined to procure a release of the covenants, the purchaser sued 
to recover back his deposit, and it was decreed, the court holding it immaterial 
whether he knew of the restrictions at the time of the covenant or not. 
He in fact said to the vendor ; “ I know that there is a serious defect in your 
title, but I will buy if you can make it marketable." The question whether the 
purchaser is entitled to a* refund of his deposit depends upon whether there has 
been a breach by the vendor of his bargain, for the deposit being paid as a guaran- 
tee for the performance of the contract, the vendor is entitled to retain it if the 
contract goes off by default of the nurchaser. The fact that the transaction 
was a speculative one and not authorized by the trust-deed does not disentitle 
the purchaser to claim a lien, if he is otherwise entitled to it. But if the 
purchaser refuse to pay off a certain incumbrance on the property which he had 
undertaken to do, and thereupon the vendor refuse to effect mutation of names, 


(1) Whitehread d- Co. v. Wait, ei902]. 1 C. 
H.. 9110. A. [1902], ICh., 835; foIlowiiiR 
Bose v. Wa/son, 10 H. L. 0#, disseDting from 
Kay, L.J., in Rodger v. Barrisoii, [1893], 1 
Q, B„ 173, 174. 

(2) Ardeshir v. Vajesing. 3 Bom.Ij.R., 190 
(196), distiDguishing Venkatanarasimhulu v. 
Peramma, I. L. R., 11 Mad., 173. 

(3) Balvantav, vhiatehar, I.L.R.,23 Bom., 
56 ; Bishan Chand v. Radha Kiahan, 

19 AIL, 489; following In re Parnell, L. B. 
10 Oh., 512 ; Boive v. Smith, 27 Oh. D.. 89. 

(4) Alokeshi v. Hara Chand, I. L. B., 24 
Cal., 897. 


(5) Boire v. Smith, 27 Oh. D., 89 (95); 26»a- 
himbhai v. Fletcher, I. L. B., 21 Bom., 827 
(853), F.B. 

(6i Cato v Thompson, 9 Q. B. D., 616 ; of. 
Per Fry, J , in In re Oloag d Miller's Contract 
23 Ch. D., 20; followed in Ibrahimbhai v. 
Fletcher, I.L.R.. 21 Bom., 627 (847), F. B. 
(The differenoe referred to the F. B. was on a 
question of fact ; see ib*, 859.) 

(7) Per Pollock, B..in Collins v. Stim^on, 
IIQ. B. D., 142. 

(8) Ecclesiastical Commissioners v. Pinney, 
[1899], 2Ch., 729; O. A. [1900], 2 Ch., 
736, 
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but do not repudiato either the sale or the purchaser's title thereuuder, the 
latter cannot recover back his purchase-money. 0) 

mo. If the purchaser having accepted the title pays the deposit but 
afterwards fails to provide the residue of the purchase- money, and the vendor 
thereupon gives the purchaser notice that the contract is rescinded and the 
deposit forfeited, the purchaser cannot recover the deposit, if the title turn out 
afterwards to be bad. In such a case, the purchaser having accepted the title, 
would have taken the conveyance if he had paid the money, after which, ho 
would have been precluded from raising the question of title. Why then should 
he be allowed to raise it, because the contract remained incomplete through bis 
own default ? (3) The charge which the vendor and purchaser acquire in certain 
circumstances would have to be enforced in accordance with the procedure for 
enforcement of charges. If therefore the purchaser was put in possession of 
the property by the vendor in anticipation of sale which eventually could not 
be enforced owing to defective conveyance, as where the sale-deed being 
compulsorily registrable remained unregistered, the vendor would be entitled to 
sue back for possession, though the purchaser's charge may remain unsatisfied. (^) 
In such a case, the purchaser cannot defend his possession on eouitable grounds, 
for his possession, being traceable to no legal conveyance, must be deemed to 
be illegal, for the charge in his favour does not confer upon the charge-holder 
the right to take possession of the property charged. 


1111. The doctrine of lieu is of, wider application, and the principle 
* Lien in leases enunciated Ls not confined to a case of sale only, but 

extends also to other transfers the nature of which will have 
to be hereafter discussed. (7) It has been applied to a lease where the lessee 
was to immediately enter and expend money in repairs with a provii:o that on 
the lesser failing to give a valid lease within a certain time, h^ would repay the 
outlay, in respect of which the lessee was on the lessor’s default held entitled 
to claim a lien. 

Ills. The same rule has been extended to the case of a mortgagor who 
^ . has nob received the mortgage- money, although the deed 

or gage . contain an acknowledgment and a receipt has been indorsed, 
and in which case, the mortgagor is entitled to redeem on payment of what was 
actually received with interest. 1-^) The mortgagee in possession is entitled to a 
charge on the mortgaged property for the insurance premiums paid by him on 
the property insured by him against loss or damage by tire.(lO) A usufructuary 
mortgagee to whom was pledged land which has since been assessed with 
revenue is entitled to a charge against on the land for money paid by him in 
discharge of the revenue, 


(1) Siraj-nod-dowlah v. Noor Ahmud, 5 N. 
W. P. H. C. R.. 194 

(2) Soper V Arnold, 14 App. Ca'^., 429 
(4.?3), affirming 0- A., 37 Gh. D.. 93 ; Ex 
parte Barrell, L. R., 10 Cb., 512 ; Cato v. 
Thompson, 9Q. B. D., 6J6 : Bowr v. Smith, 
27 Ch. D., 99. 

(3) Per Lord Heraohell, L. G., in Soper v. 

Arnold, 14 App. Gas , 429 (433). _ „ 

(4) Lalchand v. Lakshman, I. L. B., 28 
Bom., 466 

(6) The centra held in Ram Baksh v. 
Muqhlani, I. L. R., 26 All.. 266 ; Ram Baksh 
V, Mughlani, I.L R., 24 Bom.. 400, is oppos- 


ed to the clear directions of s. 54 and have 
been dissented from in Lalchand v. Laksh- 
maji, I, L. R., 28 Bom., 466. 

(6) See S. 100, pos^. 

(7) S. 100, Comm. 

l8) Middleton v. Magnay, 12 W R., 706 : 
cf. S. 170, Indian CoDtract Act (IX of 1872). 

(9) Bickerton v. Walker ^ 81 Ch.D., 161 
(157); Re Cockroft, 24 Ch. D., 94; of, 
Avuthala v. Dayumma, T.L.R., 24 Madi, 
233. 

(10) S. 72, post. 

(11) S. 72 {a) ; S. 76 (c) post ; Ntvrjoo^ v. 
Moozeerudin, 3 W.R. 6 (7). 
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1113. So if two, or more persons make a joint purchase, and afterwards 

- • one of them lays out a considerable sum of money in repairs 

0 n pure asers. improvements and dies, this is a lien on the land 

1114. The clause enacts that the right of lien can only avail against a 

volunteer or a transferee for valuable consideration with 
porohaser wmiout notice. Such notice cannot be inferred irom the fact that 
notice. the title was deduced from the first purchaser in recital, if it 

does not show that the estate was not paid for. (2) If 
receipt of the purchase-money is acknowledged in the body of the deed and by 
endorsement, the fact that the vendor had continued in possession of the 
property as lessee is no notice of the purchase-money remaining unpaid so as to 
cause the lien to attach, But if the vendor remain in possession of the 
conveyance, and the title-deeds, a subsequent transferee would be affected with 
notice if ho has negligently omitted to inquire about them. W 

1116. Purchase -money when recoverable.— Under this clause, 
the purchaser is not bound to sue for possession if be is entitled to recover his 
purchase-money. So if the vendor is found to have had no title and the vendee 
is dispossessed (5) or he is unable to deliver possession which he had contracted 
to give, the purchaser is not obliged to sue for possession of the property, but 
may sue for repayment of ihe purchase-money, So^ again, where some 
dispute having arisen as to the purchase, the matter was referred to arbitrators 
who held that the vendor had no authority to sell, the purchaser was held 
justified in calling for his money. Ul But a mere attachment of the property 
as distinguished from dispossession does not let in the right to sue for the 
refund of purchase-money. In other words, in order to give the purchaser the 
right to sue actual dispossession and not merely a threat of dispossession will 
suffice. So, where a sale-dejed contained the covenant that if in future any one 
should claim the ^)roperty and dispossess the purchaser, then the vendor would 
refund the purchase-money with interest. Subsequently the vendor’s creditor 
attached the property to which the purchaser objected, but his objection was 
dismissed. He thereupon sued for the refund of his purchase-money but the 
court threw out bis suit asr premature, So if the vendor refuse to grant a 
proper conveyance, as where he insisted on doscribing the premises sold to him 
by auction by reference to another deed which v-as not shown to or seen by the 
purchaser and of whose contents he had no notice, it was held that the 
purchaser could recover back his deposit and he was not bound to tender a 
conveyance engrossed to the vendor for execution, with the residue of the 
purchase-money. (9) By one deed of sale, A sold two plots of land to B, who filed 
two separate suits against A, one for possession of one of the plots and another 
for refund of the purchase-money in respect of the other plot, on the ground 
that had no title to it. objected to the two* suits founded on a single 
contract, but the court held -the suits maintainable on the ground that the two 
causes of action were different, 


(1) Lah'e V. Qibsmi, 1 Eq. Ca. Abr-, 294 ; 
2 W. & T.L.C. (7th Ed,), 962. 

(2) Catorw, Pembroke, 1 Bro.C.C., 302; 
Eyre v. Sadlier, 14 Ir. Ch B., 119. 

(3) White V Wakefield, 7 Bim. 401 ; Price 

V. Blackmore, 6 Beav., 607. • 

(4) Eiern v. Mill, 13 Ves., 114*; Maxfield v. 
Burton, L.B., 17 Eq., 15, and oases under 
“Notice,*’ B. 3 ante, 

(6) Walidad v. Janak, 11 A.L.J. 612. 


(6) Mohun V. Beharec, 3 N.W.P., H.G.R., 
336. 

(7) Kishen v. Ram Chuiuler, 3 W.R., 23. 

(8) Tassaduk Ilossain v. A f tale Hossain, 
16 I.C. 334. 

(d) Essajiv. Bhiviji, 4B.H.C.R., 125. 

(10) Lakshmi Das v. Balak Ram, 16 I.C. 
24; following Hanuman v. Hanuman, I.L.R. 
16 Cal. 61 (63). 
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1116. If the purohaser having the lien contracts to sell his interest to 

Lien asBlgnable. receives the price, and the first contract then 

goes off, the second purchaser acquires the lien possessed 
by his predecessor. Thus if A sell a property to B, and B pays A Rs. 10,000 
on account of its purchase, B has, in the event of the purchase going off, a lien 
on the property for his money. But if B contract to sell the identical property 
to 0, and receive from him the price, say Rs. 1,500, C will in his turn acquire 
a lien on the same property, so that if the first contract goes off, his own lien 
remains. 

A lien avails not only against the vendor, but also against those who hold 
a derivative interest with notice of the payment in respect of which the lien is 
claimed. A lien operates exactly in the same way as if upon the payment of 
part of the purchase-money, the vendor had executed a mortgage to him of the 
estate to that extent. (2) It avails against subsequent mortgagees with notice of 
the payment. (^) 


1117. Joint-purchasers are considered to have an interest in the property 
- # • I * purchased out of their joint funds, in proportion to the sums 

” ^purchasers ** advanced by each of them. (4) Such purchasers are in the 
nature of partners and their relations mter se should be 
judged on that basis. So on the death of a co-charer his interest will survive 
and the surviving partners will be considered as trustees for the representatives 
of their deceased partner. W 

• 1118. Where the vendor sells property over which he has no title, the 

purchaser’s suit for refund of the purchase-money should 
gultg" he laid within three years'in accordance with Article 02 of the 

Limitation Act. And the starting period for limitation 
would, in such a case, be not from the time when ’the .vender is deprived of his 
possession, but from thn date of the sale. But the case would be otherwise, if 
the vendor had some title over the property at the time of the sale, or that the 
sale had been rendered void on account of some defect or circumstance subse- 
quently discovered. But, in such a case, the vendee can only claim damages if 
he can show that the subseciuent failure of consideration was either due to the 
act of the vendor himself, or that if due to some other cause, the vendor had 
made himself answerable for it by proper covenants in his deed. And if, 
moreover, the sale deed was registered the extended period of limitation 
prescribed by Article 116 would then apply. A defendant in possession may, 
however, set up the invalidity of a sale, though his right to have it set aside 
may have become barred by the Law of Limitation. 


(1) Per Lord Cairns, L. C. in Abeiaman 
Iron Works v. Wickens^ L.B., 4 Ch.,101 (109, 
110); Lord Westbury, rj.C,, described a lien 
to be that partial ownership that interest 
in the estate whioh is due to the purchase- 
money which he has paid. Rose v. Watson^ 
10 H.L.C.. 672 (619). 

<2) Per Lord Oranworth in Rose v. Watson^ 
lOH LC., 672 (684). 

(3) Ibid.; 8. 91 Trusts Act (II of 1892) ; 
Oafur V. Bhikaji, 3 Bom. L.R., 696. 

(4) Rigden v. Vallier, 3 Atk., 735. 

(5) Lake v. Gibson, I Eq. Ca. Abr., 294 ; 
Lake v. Craddock, 3 P. Wms., 158; cf. Sa. 20, 

G. TP— 88 


22, English Partnership Act, 1890. 

(6) Ardeshir v. Vajesing, l.L.R,, 26 Bom., 
593 ; distinguishing Venkatanarasifnliulu v. 
Ptravima, l.L.R., 18 Mad., 173. 

(7) Kishenlal v. Kinlock, l.L.R., 3A., 712; 
Amanat Bihiv. Ajudhia, l.L.R., 18 All., 160; 
Krishnan v. Kannan, l.L.R, 21 Mad., 8; 
Zamindar of Vizianagram v. Behara, l.L.R., 
25 Mad.. 587; Bahadurlal v. Jadhao, 2 Rag 
L-R., 174 ; In such a case if the deed be 
unregistered, Art. 66 would appropriately 
control limitation. 

(8) Ramanasari v. Muthusami, 1. L.R.i 30 
Mad., 248. 
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1119. The lien in bhe case of a purchaser, extends to (t) all instalments of 

• the purchase- money ; (1) {ii) interest thereon at 4 per cent, 
the lieo^ex- annum ; (iit) sums paid under the contract as interest 
tends. on the unpaid purchase- money ; interest thereon ; 

and (v) the costs of an unsuccessful action by the vendor 
against the purcbaser.(^) 

1 120. Where the vendor agrees to sell his property free from incumbrance 

and leaves a portion of the purchase-money with the buyer, 
dor sells free fTom falling short of that required to discharge the 

Incumbrance. incumbrance, it has been held by tbe Privy Council that the 

vendee could retain the amount as a security in order that 
the property sold should be freed from incumbrances upon it and that he should 
have a good title. He was entitled to retain it, until the vendor provided the rest 
of the money necessary for the purpose. It was not a deposit upon which the 
vendee would be liable to pay interest, unless he refused or omitted to pay, 
when ho was informed by the vendor that he was prepared to pay the balance. 
Without the balance he was not bound to pay or tender the insufficient amount 
in hand. 


1121. Omission to disclose when fraudulent.— The last clause 
Cla (1) (a) & (8) (a) exacts that the omission to make the disclosure mentioned 
therein would make the party liable in the same manner as 
if he were guilty of fraud. Of course, instances have before been given of where 
the party misrepresenting cannot he said to be guilty of fraud in the sense the 
term is defined in the Indian Contiact Act. The introduction of this clause 
has wrought an important change jn the relation as between buyers and sellers. 
The old common law maxim of caveat emptor, which even in England was hedged 
round with so many exceptions as “ well nigh to eat up the rule ” has here 
been entirely superseded. It is immaterial now whether the party liable is or 
is not in fact guilty of fraud. Here the law imposes an obligation to give correct 
information, and if he does not do it. he is liable, it being immaterial whether 
the misrepresentation made was or was not made in the honest belief that it was 
true. (8) The use of tbe JdTm “fraudulent” here follows the English law, but 
the appropriateness of the nomenclature has been questioned in England. To 
herd together it is said, under a collective woid like “ fraudulent ” people who 
are honest and people who are dishonest cannot fend to the maintenance of 
commercial morality. (9) No doubt a person who acted honestly but omitted 
to supply a material information is not fraudulent in the general acceptation of 
the term which always implies some degree of moral turpitude. But tbe term 
has now acquired a technical sense, and in that sense it has become a part of 
the accepted legal vocabulary. 


1 1 22. A substantial deficiency in area of property is itself a good ground for 
not forcing a sale on an unwilling purchaser, whether in execution of a 
decree or by contract. Nor is such a case a fit one for decreeing specific 


(1) Bryant v. Beek. 4 Russ.; 5, Mycock v. 
Beatson, 13 Ch. D. 384 (386). 

(2) Bee ante. 

(3) Rose V. Watson, 10 H L.O., 672. 

(4) Turner v. Marriott, L. R., 3Eq.,744. 
See Fry on Specific Performance, p. 660.* 

(5) Muhammad v. Muhammad, I. L. R. 
21 All., 223, P. C. 

(6) S. 17. see Low v. Bouverie, L. R., 3 Ch. 
P.. 82. 


(7) Per Lord Campbell in Eichholz v. Ban- 
nister, 34 L. J. Ch., p. 105 

(8) Lawv, Bouverie, [1891], 3 Ch., 82; 
Derry v. Peek, 14 App. Cas. 337, distin- 
guished. 

(9) Cackett v, Keswick, [1902], 2 Oh., 466. 

(10) Bank of Bengal v. Akhoy Kumar, 6 C. 

W. N. 366; following Jacobs v. Bevell, 2 Oh. 

D., 868. 
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performanoe with compensation for deficiency, inasmuch as to do so would 
be to make a new contract between the parties. 0) • But where at a Registrar’s 
sale, the misrepresentation does not go to the essence of the contract, the 
remedy which the purchaser can claim is compensation and not annulment 
of^ the sale. (2) In a private sale, however, a difiPerent principle prevails. A 
misdescription of the nature describe 1 in clauses (1) (a) and (5) (a) would 
entitle the party aggrieved not only to throw up the contract, for fraud 
vitiates the most solemn acts, but the party aggrieved may recover damages 
into the bargain. Again, the court will never force a purchaser to take a 
title which is shown to be bad, and which will expose him to an immediate law 
suit, against which he will have no defence. 1^) So again the court will decline to 
assist the vendor if the purchaser would thereby be involved in litigation quite 
beyond any value he could possibly get. But a purchaser who has wilfully 
rushed into a bargain has to thank himself if ho finds his title defective. Where a 
sharer in certain property purchased from his co-sharer some lands forming a part 
of the common property, and in the subsequent partition-suit between the co- 
sharers of the property a portion of the land sold fell to the share of the purchaser 
himself, he could not thereupon sue his vendor for damages with respect to the 
portion of his purchased land allotted to his own share, since the purchaser 
when he bought the land could not but be aware that though the contract was 
performed, and he was put in possession of the land s-^ld to him, his possession 
could only be protected by the action of the court in subsequent partition 
proceedings. The liability to partition in regard to the land was one which 
could not be removed by the vendor, las must have been well-known to the 
purchaser. (5) 

1123. That a sale cannot be set aside merely onHhe ground of undervalue 
has been settled in England by legislation. (^1 But although inadequacy per sc 
is not a ground for annuling a contract, it is always an element of weight not 
to be disregarded when a transaction is attacked on the ground of undue 
influence, unfairness or fraud, But whore, however, both the parties were 
ignorant of the value of the property at the time of the contract, the question 
of inadequacy becomes immaterial. 

1124. Effect of Non-disclosure. — The effect of non-disclosure 
mentioned m the two paragraphs has been at length discussed before, and to 
which reference should be made for more particular information (5 1121). A 
party, though entitled to set aside a sale, may lose his right by his conduct 
evidencing intention to treat the sale as binding. For example, where the vendor 
after he knew of facts entitling him to set aside the sale or recover damages 
accepts the balance of the purchase-money to which he had no title except on 
the footing that the sale was not to fee set aside, he cannot be afterwards 
permitted to repudiate the contract of which he has thus deliberately secured 
the benefits, 


(li Ibid. p. 369. 

(2) Admintstrator'Oemral v. Aghore Nath, 
I. L. R., 29 Oal. 420. 

(3> Scott V. Alvarez, (1896), 2 Oh., 613. 

(4) Per Rigby, L. J., in Scott v. Alvarez, 
[1896], 2 Oh., 603 (616). 

(b) Shivram'r Bal Daji^ I.L.R.. 26 Bom., 
619 ; following Ellis v. Rogers, 29 Ch. D., 61 
( 666 ). 


(6) Bhimbhat v Yeshwantrao, I. L. R., 26 
Bom., 126 ; followinR Kedari ▼. Aswarambhat, 
3 B. H, 0, R . 11 ; 8. 16, Indian Contract Act, 
(IX of 1872) 

(7h31 Viet. C. 4. 

(8) Dart.* 1209, 

(9) Speoifio Relief Aot (I of 1877), B. 86 
and illustrations. 

(10) Lawv, Law [1906] « 1 Gh., 140 (169). 
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1 126. Court-fee. — A suit for a deolaration that a sale is invalid must be 
stamped as for consequential relief, 0) it being immaterial that the plaintiff 
still alleges to be in possession of the property. 

56 . Where two properties are subject to a common charge, 
Sale of ooe of properties is sold, the buyer is, as 

two properties against the seller, in the absence of a contract to 
subject toaoommon contrary, entitled to have the charge satisfied 
° out of the other property, so far as such property 

will extend. 

1 126. Analogous Law. — This section, which is taken from the English 
law,t^) furnishes an instance of marshalling applied to sale. The same rule, in so 
far as it isapplicable to mortgages, is defined in section 81. The rule presupposes 
the existence of a concealed incumbrance, but ‘ if there is a declaration 
or covenant that the property is free from incumbrances, the first purchaser is 
entitled to be relieved against the seller and latter judgment- creditors claiming 
under him, so that the estate unsold must bear the whole of the prior judgment- 
debt, as well as its own subsequent incumbrances. But this does not touch the 
question between several innocent purchasers.” 

The right .here declared was enforced in favour of purchasers without notice 
of the common charge in cases determined even before the Act. (5) 

1127. Principle — This section is founded upon the equitable principle 
that the seller, being primarily liable for the debt charged on his property, must 
satisfy it so far as tbepropeity in hi^ hands will extend, after which, the property 
in the hands of the purchaser can be proceeded against to satisfy the remain. ng 
debt. There is gome difiorehce between the rule here enunciated and the 
doctrine of marshalling stated in section 81. The latter is dependent upon notice ; 
but this section would apply equally whether the purchaser had or had not 
notice of the charge, unless he has contracted to discharge it out of the property 
sold to him. 

1 128. Meaning of Words.— ‘ 'Common charge,*' i c., a charge common 
to the two properties. If it is distributed quantitatively on the two properties, 
each property will bear its own burden. Gharije is here used in the sense of an 
incumbrance notin the limited sense given to it bv section 100. As 
against the seller " implies that the right can only be enforced as against the 
seller and only out of the ''other property" subject to the charge left in his 
hands. It would not avail against the subsequent purchaser of the other property. 

1129. To What Cases the Rule applies. — The rule here enacted 
applies to a case of a vendor versus the purchaser. It is limited in its operation 
to the case in which the party claiming marshalling is a purchaser and the party 
against whom it is claimed is the original mortgagor. In the first place the rule 
applies only in the absence of a contract to the contrary. As such, it will be 
construed as an implied incident of every contract of sale. In the second place. 


(1) Oopol V. Mohesh, I. L R., 9 Cal.. 230. 

(2) Mahomed v. The Collector, 6 C. W. N., 
157. 

(3) Barnes v. Racsster, 1 Y. &. fJ. Oh., 4G1; 
followed in Flint v. Howard, [1993]. 2 Oh., 
54 ; Sugd., 746, 747. 

(4) Sugd., 746. 


(5) Toolsee v. Munnoo Lai, 1 W. R., 358 ; 
Nora Kowadi v. Sheikh Abaul, (1864). W.B., 
374 ; Bishonath v. Ktstomohun, 7 W.R., 482 ; 
Rodh Malv. Ram Harakh, I. L. R., 7 All., 
711 ; Ram Lochun v. Ram Narain, 1 C.L.R.; 
296 ; Tadtgobla v. Lakshmamma, I. L. R., 5 
Mad., 385. 
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it has no application where only the equity of redemption is purchased, not as 
between a mortgagee of the seller and the buyer, (^) though upon general principle, 
when the mortgagor sells .not merely the equity of redemption but conveys 
a portion of the property itself free from •incumbrance, the purchaser may insist 
upon the mortgagee proceeding ain the first instance against the rest of the 
property in the hands of the mortgagor. (3) The section, again, has no application 
to a case between purchaser and purchaser, although upon reason and principle, 
it is difficult to see why if marshalling is to be allowed as between two subse- 
quent mortgagees, it should not bo allowed as between subsequent purchasers'^) 
Quoting the words of Dart, the application of the rule may be thus illustrated : 

‘ If two estates, X and Y, are subject to a common charge, and estate X 
is sold bo At A will, as against the vendor and his representatives, have a prima 
facie equity, in the absence of express agreement and whether or not ho had 
notice of the charge, to throw it primarily on estate Y in exoneration of estate 
X.” (5) 

If in this case a third person (B) purchases the property Y with notice of 
the charge and of the prior sale of the property X to d, his estate (Y) will bo 
primarily liable in the same manner as if the estate had remained unsold in the 
hands of the seller, “ If at the time of his purchase, have notice of the 
charge as affecting Y, but be not led to suppose that estate X is also subject to 
it, or if he purchase without notice of the charge, and A purchased with notice 
of the charge as affecting Y, in either of these cases, it is conceived, B*s equity 
is inferior to A*8 and the entire charge must rest primarily upon Y/’ (7) But, 

‘ if B purchase with notice of the charge* as affecting Y, and with no notice of 
the sale to A, and be led to suppose that X is subject to the charge, 
or if both purchase without notice of the charge, B\s equity would appear in 
either case to bo equal in degree to A's ; so that either party, by taking a trans- 
fer of the charge and securities (supposing them to he such as to give the incum- 
brancer a claim at law against the two estates), would, it is conceived, be able to 
throw the charge exclusively upon the other. So the incumbrancer himself, if 
able to proceed at law against the estates, might proceed against the two in 
such proportions, or against such one only as he saw fit ; and the purchasers, 
if they had the legal estate (as might happen in the* case of the incumbrance 
being a rent charged would have no remedy as between themselves ! but, if 
thoir estates were equitable, or if the incumbrancer were obliged to, or did in 
fact resort to a Court of Equity for payment of his claim, then the equities 
being equal, A's would prevail as being prior in date.”l8) 

It is apparent from the section that, where the seller disposes of properties 
to separate purchasers, they must bear the charge proportionately. 

1130. Again, the right being available only against the seller, it cannot 
affect innocent purchasers without notice. The law here laid down has been 
applied to execution- sales^^) from before the passing*of the Act.^O) Jq all oases 


(1) Sirajuddin v. Sirajuddin, 2 A.L.J- 698 
(700) ; Krishfia v. Muilmkumara,!. L.R., 29 
Mad. 217 (222). 

(2) Subraya v, Ganpa, I.L.R. U5 Bom. 39 j 
(400). 

(3) Krishna v. Muthukumara, I. L. R. 29 

Mad. 217 (222). ^ ^ ^ 

(4) Magniram v. Mehdt Hossetn, I. L- R.; 
31 Cal., 95 (102). 

(6) Dart . 1036, 

(6) Eamiltony, Royse, 2 Sch. & L.. 316 


(328). 

(7) Dart., pp. 1036, 1036. 

(8) Dart., p. 1036. 

(9) Ml. Noira Koicari v. Sheikh Ahdu 
(1864), W. R , 374 ; Bamlochan v. Ram 
Narain 1 C.L R., 296 ; Tadigobla v. Laksk- 
mamnm, I.L R., 5 Mad., 385. 

(10) Bishoni 9 >th v. Kisto Mohun, 7 W. R.. 
483 ; Radha Mai v. Ram Harakh, I.L.R., 7 
All. 711. 
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the liability is commensurate with the extent of the property. If after the 
property, in the bands of the seller, is exhausted and there still remains a balance 
unsatisfied, it will be realized from the property in the hands of the buyer, and 
subject to the common charge. The section does not absolutely relieve tbe 
buyer, but only postpones him to the seller in possession of the property. 
Where a decree declares a lien over A's property, for a certain sum, in favour 
of B, and subsequently A sells part of this property to and part to C, B 
cannot sue to enforce his lien against Cs purchase without bringing his own 
into contribution. (0 Id a case decided in 1882, but without reference to this 
section, the purchaser was held liable to discharge the incumbrance although 
there was property subject to the common charge in the hands of tbe seller. 
But probably this case was peculiar. (For a further discussion on this and 
similar oases see section 81 and the commentary thereon.) 


Discharge of Incuinbrances on Sale. 


Provision by Court 
for incumbranceB, 
and sale freed 
therefrom. 


(a) Where immoveable property subject to any 
in cumbrance, whether immediately payable or 
not, is sold by the Court or in execution of a 
decree, or out of Court, the Court may, if it thinks 
fit, on the application of any party to the sale. 


direct or allow payment into Court, 


(1) in case of an annual: or monthly sum charged on the 
property, or of capital sum charged on a detenninahl'e 
interest in the* property, —of such amount as, when 
invested in securities of the Grovernment of India, the 
Court considers will be suflicient, by means of the 
interest thereof, to keep down or otherwise provide 
for the charge, and 


(2) in any other case of a capital sum charged on the 
property, — of the amount sufficient to meet the 
incumbrance and any interest due thereon. 


But in either case, there shall also be paid into Court such 
additional amount as the Court considers will be sufficient to 
meet the contingency of further costs, expenses and interest, and 
any other contingency, except depreciation of investments, not 
exceeding one-tenth part of the original .amount to be paid in, 
unless the Court for special reasons (which it shall record) thinks 
fit to require a larger additional amount. 

(6) Thereupon the Court may, if it thinks fit, and after 
notice to the incumbrancer, unless tbe Court, for reasons to be 
recorded in writing, thinks fit to dispense with such notice, 
declare the property to be freed from the incumbrance, and make 
any order for conveyance, or vesting order, proper for giving 


(1) Ram Lochun Sircar v. Ram Narain. 1 C-L.R . 296. 
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effect to the sale, and give directions for the retention and 
investment of the money in Court. 

(c) After notice served on the persons interested in or 
entitled to the money or fund in Court, the Court may direct 
payment or transfer thereof to the persons entitled to receive or 
give a discharge for the same, and generally mav give directions 
respecting the application or distribution of ‘'the capital or 
income thereof. 

{d) An appeal shall lie from any declaration, order or 
direction under this section as if the same were a decree. 

{e) In this section ‘‘ Court ” means (1) a High Court in the 
exercise of its ordinary or extraordinary original civil jurisdic- 
tion, (2) the Court of a district Judge within the local limits of 
whose jurisdiction the property or any part thereof is situate, 
(3) any other Court which the Local Government may, from 
time to time, by notification in the official Gazette, declare to 
bo competent to exercise the jurisdiction conferred by this 
section. 

1131. Analogous Law. - -With 'the exception of the last two paragraphs 

this section is copied almost vcrhatwi from the English Cbnvoyanoing Act, 
section 6. • 

1132. Principle. — This section is enacted .to facilitate the reali;:ation of 
fair value for incumbered estates, which, as experience shows, mot be otherwise 
readily sold for their fair intrinsic value. For intending purchasers are as reluc- 
tant to offer a fair price for incumbered property, as the property is itself some- 
times not susceptible of a fair and exact valuation. The section further enables 
the parties to a sale to invoke the assistance of the court for the purpose of fulfill- 
ing their contracts. In the words of Kekewitcb, J : “ fjntil it came into force a 
purchaser was entitled to object that he did not get bis estate in fee because 
there was a charge — it might be only an insignificant charge, such as a small 
legacy payable in future. He got off his bargain unless he and the vendor could 
arrange on some scheme of indemnity. ”12) No such objection, can now thwart 
the purchaser, since if any difficulty arises it can be cleared away by resorting 
to the provisions here made. Where property is intended to be sold free from 
incumbrance, the court is empowered on the application of any of the parties 
to the sale to declare the property to be freed from incumbrance, after receiving 
in deposit for payment to the incumbrancer the capitalized value of periodical 
charge, or the capitalsumcharged on the property together with other incidental 
expenses. The section is inapplicable to cases in which a decree has been 
obtained on the incumbrance, for then the latter having merged into the former, 
the incumbrance, as such, ceases to exist, 

1133. Meaning of Words — The term tncuvibrance is not defined in 
this Act. It has been, however, defined in the English Conveyancing and Law 

(1) 44 & 46 Viet. C. 44. (3) Malhkarjuna v. Naraaimha, I. L. R., 

(3) In le Freme^s Contract [1895], 2 Oh., 24., Mad., 412, 

266 (266), , ' * ’ 
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of Property Act, 1881, thus : — " Inoumbranoe includes a mortgage in fee, or for 
a less estate, and a trust for securing money, and a lien, and a charge of a 
. portion, annuity, or othdr capital or annual sura ; and incumbrancer has a 
meaning corresponding with that of incumbrance, and includes every person 
entitled to the benefit of an incumbrance, or to require payment or discharge 
thereof.*’ W The term is, it is apprehended, used in this section in the same 
sense, and would include a “ charge,” such as may be, created by an annuity. 
'* Direct or alloio'* direct in the case of sales by the court, and allow in the case 
of sales out of court. (3) “ Unless the. court for special reasons ” as where the 

interest is to be paid for a fixed period certain, or a larger sum is required to 
pay ofif further advances.f^) 

1134. Procedure. — Under this section, the court has power to declare 
any^estate free from incumbrance in the manner stated in the section. The 
court, however, cannot act suo motu since its power is to be exorcised on the 
applioetion oiany party to the sale. Nor can the court, it is apprehended, 
determine the question as to the existence of an incumbrance, but if the 
existence of the incumbrance is admitted, the court will act whether it is 
immediately payable or not. For the purpose of determining the nature of the 
incumbrance, the court will construe the documents creating the incumbrance. 
By parties to the sale is no doubt intended the vendor and the purchaser who 
are the only parties to a sale- transaction. It certainly cannot include a 
mortgagee who though interested in the sale, may be a party in the suit in 
which the sale is made, but he does not thereby become a party thereto. 

1136. On receiving an application under this section, the court would 
ordinarily issue notice to the incumbrancer to state the 
® amount of th*e incumbrances as well as the security which 

he may consider sufficient ip, substitution of his incumbrance. Of course, it is not 
incumbent upon the court to issue such notice, and there is no provision made 
therefor ; notice under section 102 being confined only to Chapter IV relating to 
mortgages. But since the inquiry under this section is to be a judicial inquiry, 
the court cannot fairly adjudicate upon the rights of the incumbrancer without 
hearing him. Under the English Statute, the giving of notice before declaration 
is discretionary with the Court. But under several other Indian Acts where 
notice is not explicitly provided for, it has been held by the High Courts that the 
court does not exercise a sound judicial discretion in passing orders which may 
prejudice a party without giving him a chance of being heard. But the 
object of the rule cannot be defeated by the circumstance that the incumbrancer 
cannot be found. It has been held that in applying this section the court 
should not too strictly follow the words of the Statute. 

1136. “ The enactment being remedial,” observed Kekewioh, J., “ 1 ought 

to give such elasticity to it as tVie words permit.” P) But 
Limits of the rule, the court will not, under the power given to it, compel a 
vendor of land to pay money into court for the purpose of 
discharging an incumbrance upon the land, when the result of so doing would be 
to inflict a great hardship upon him, as, for instance, if the incumbrance is a 


(1) 44 B., 26 Viet., C. 41, 8. 2 (vii). 

(2) Of. S. 101, post. 

(3) Great Northern Railway Co. v. San- 
derson, S5 Ch. D., 788. • 

(4) See S. 78, post. 

{6} Per Kekewicb J., in In re Freme's 
Contract, [1895], 2 Ob., 256 (261). 


(6) Criminal Procedure Cede (Act V of 
1898), ti. 4.37 ; E. v. Haridas Sanyal, I.L.R. 
36 Cal., 608 ; E. v. Jaijai Ram, 2 C. W. N., 
169 , E. V. Balasumnatambi, I.L.R. , 14 
Mad., .334, F. B. 

(7) In re Frtme's Contract, [1895], 2 Ch., 
266 (2f3l) upheld 0. A., i6., 778. 
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perpeiual renfe^ohnEge^ and the sum neoesnAry to prooura its discharge, would fat 
exceed the amount o( the purchase- money payable to the vendor. In a case, a 
Railway Company contracted to sell some superfluous iand^ * free from incum- 
brance ’ for £868. The contract provided that, if the purchaser should decline to 
waive any valid objection to the title, the Company might at any time rescind 
the contract, without paying the purchaser any costs or compensation. The 
abstract of title shewed that the land was subject to a perpetual rent-charge of 
£63 issuing out of it. The purchaser having required the Company to procure 
the release of the land from the rent-charge, and the Railway Company having 
refused, Pearson, J., in delivering judgment against the purchaser observed: — 

“ The question is, whether under section 5 of the Conveyancing Act, I have 
power, or at any rate, whether I ought to compel the Company to tahe the 
necessary steps to release the land from the rent- charge. Section 5 is only 
permissive in its language. In the present case, the sum which would have to 
be paid into court would be about £2,300. The first question is, whether 
section 5 applies at all to a case of the kind, and 1 am rather disposed to think 
that it does nor. I am not asked by the vendor to make use of the power 
conferred by this 9 c?ction, but I am asked by the purchaser to say that the 
vendors ought to apply to the court to make use of that power, when the 
vendors do not wish that the court should do so. I think that, when it is said 
that the court may ‘ direct or allow payment into court;,’ the word ‘ direct ' 
apnlies to a sale bv the court, and the word * allow ’ to b. sale out of court. This 
rent-charge, is secured on the land by an Act of Parliament, and I have great 
difficulty in saying that sections of the Conveyancing Act applies at all to such 
a case, so as to enable mo to take away from the persons who are entitled to the 

rent-charge, that which the other x\ct has given th^m, without their 

consent, and indeed, without ar y notice to them. I should hesitate a 
long time before I could come to such a* conclusion. But, supnosing that, 

upon the application of the vendors, I could declare the land free from 

this rent-charge, what I have to consider is, wheth’er, \yhere tjie vendor made no 
such application, I ought to insist on their doing so, when they would have to 
pay into court a sum very considerably in excess of the purchase-money of the 
land, I am not aware that the court has ever said that the vendor is nob entitled 
bo rescind a contract, when the contract contains a provision such as that which 
is contained in the present contract, and when the result of his not rescinding 
would impose on him, terms which ho never contemplated, and which, if be was 
not a rich man, would inflict on him the greatest possible hardship. In my 
opinion, my decision ought not to depend upon the length of the vendor’s purse.<ll 
In the case of an ordinary vendor, I think I should have declined to order 
him to pay into court a sum very nearly three times the amount of his 
purchaso-money, and the fact that the vendors are a wealthy comnany, ought ^ 
not. in my opinion, to make any difference." (2; Under this section property 
sold free from mortgage may be redeemed. (3) 

1 137. The interest payable under the section is that due up to the date 
of payment, and not only that due as on the date of the application.f^) In Eng- 
land, usually an extra charge of 10 per cefnb. is ordered to be deposited bo meet 


(1) Great Northern Batliutij Co, v. Sandtr- 
son, 25 Ch. D . 788 (79:^ 791). 

(2) Milford Haven Railway and Estate Co, 
V Mowatt, 28 Ch. D., 420 ; see Richardson 
V.' Richardson [1900], 2 Ch., 778; la re 
Money Kyrle's Settlement [1900], 2 Oh., 839 


Q. TP— 89 


(843). 

(3) Patchhig v. Bull, 30 W.R. (Eng.), 244; 
Dickin V. Dickin (1882), W. N . 1J3. 

(4) Cf. Stock V. Meakin [1900], 1 Ch., 

G33. • 
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the contingency of further costs, etc. (^) Investment made at the request of one 
party will not affect the other by any variation in the funds. It is therefore 
always advisable to strtte at whose request the investment is made. Upon an 
application to the court, under this section, the court will decide a question of 
construction involving the deterioration of interests in future if the decision of 
such question is necessary in order to ascertain what sum of money ought to 
be set aside to answer the incumbrances, and where the lower court had failed 
to decide the question, it was decided in appeal, notwithstanding that it affect- 
ed the future rights of unborn children, the interests of those children being 
the same as those of the existing children who were before the court. Where 
the claim of the incumbrancer to receive the money is not clear, the court will 
keep the money in medio, either where it is, or in court till he establishes his 
claim. And the same rule will apply where the mortgagor seeks to shew the 
mortgage to be void. The powers of the court in dealing with matters of this 
kind are absolutely unhampered, hut its proceedings being open to an appeal, 
and since Appellate Courts are Courts of correction, it must not unnecessarily 
put parties to expense which it is the object of the section to avoid. 


1 1 38. As observed before, where a decree has been obtained on a mortgage, 
the latter merges into the decree, and cannot be paid off, 
mortgage^deom following the provisions of the section. So where a person 
purchased certain property previously mortgaged to another 
who had obtained a decree on his mortgage, but who had during the progress of 
the negotiation .for the purchase of the same property given a written under- 
taking, to accept from the purchaser a certain amount in full satisfaction of his 
decree, and that he consented to the pVoposed sale to him. The purchaser 
thereupon completed the purchase, retaining the proposed sum for payment to 
the mortgagee, who, however, refused to accept it, whereupon the purchaser 
applied under section, to deposit the agreed amount and for a declaration that 
the property was freed from, the incumbrance. The mortgagee contended, 
inter alia that the mortgagee having merged into the decree, the section was 
inapplicable and that, in any case, the section would not apply where it 
involved the question of the adjustment of a decree out of court. These conten- 
tions were upheld by the court which, however, held the question to be covered 
by section 244 (c) of the. Code under which the mortgage- decree was held to 
have been fully satisfied.!^) 


(1) Ambrose v. Ambrose, 1 Goz., 194. * 

(2) In to Freme' s Contract [189A], 2 Gh., 
266, O. A i6.. 778. 


(3) Mallikarjuna v. Narasimha, I. L. R., 
24 Mad., 412. 
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Whether fraudulent ... 573 

See Ostensible Ownerahipf Stamp, 

Bequeiti. 

By domiciled Englishmen in India, 
Applicability of English Statutes to. 808 

Bombay Hereditary OfDoes Act, 1874 . 

See Bom. Act III of 1874i» 

Booty of War. 

Belongs to Grown ... ix 

Brahmos. 

How far governed by Hindu Law .... 29 

Breach of Contract. 

Suit (or compensation for, Limitation 
for ... 627 

British Courts. 

Foreign sovereigns, whether subject 

to jurisdiction of ... 197 

British India. 

Court having authority in, Suit must 
> be pending in, (or operation of lis 

pendens ... 512 

Defined ... 4 

British Possession. 

Distinguished from British India ... 4 

Broker. 

Agent, Is an ... 104 

Buddhist Law. 

Alienutioo, Law of, among Buddhists. 216 
Saved from operation of Transfer of 

Property Act ... xxvii 

Who are governed by ... 31 

Buddhists. 

Whether and how far governed by 

Transfer of Property Act ^ ... 28 

Buildings. 

Constructed by occupant, Compensation 
for value of 499, 500 

Demolition or remaining in statu quo 

of, Principles as to ... 600 

Erected by occupant whether become 

property of owner of soil ... 499 

Erected on another’s land by bona fide 

holder under defective title ... 498 

Persons entitled to compensation for 

erecting ••• 600 

Removal of, by person ereoting them 
on other’s land' ‘a*. 600 
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Borden of Proof.. 

Alienation of family property for josMA- 
able purpose, In the matter of ... 206 

In oases of fraudulent transfer ... 667 

In oases of notice of transaotione 99 — 101 

Meanings of term ...100 An. 

On party imputing notice to another... 99 
On party questioning presumption of 
law fixing him with notice 100 & y.n. 
Term misleading. 100 /.n. 

See Conditional SaUt Transfer of 
Property, 

Buyer and Seller. 

See Vendor and Purchaser, 

Bye-bil waffa. 

Mortgages and oondiiional sales of 
land under. Redemption of ... 1 

c 

Carriers Act. 186S. 

Common law obligations of common 
oarriers still m force ... 16, 17 

Cause of Action. 

In*a suit for specific performance for 

sale, only against vendor ... 623 

e • 

Celibates. * 

Bee Nihangs. 

Central Provinces Laws Act (X of 1875). 

Partial repeal so far as it relates to 
ceriaiu Bengal Regulacious ... 18 

Relerence to fcS, 380 

Chakran Lands. 

Inalienable beyond the ohowkidar's 

term of office 132 

Chalvadi. 

See Words and Phrases. 

Champerty and Malntenanoe. 

Distinction between 174, 175 

ifinglish and Indian Law of, DifEerence 
between ... 176 

Eoglish law of, if applicable to India. 8, 166, 
157, 168, 174, 176, 176 
Equity of redemption, Sale of, not 
ohampertous ... 178 

Inadequaey of price, whether ohamper- 
tous — 179 

Law as to, summarised IdG^lQlO 

Litigation, Expenses of, Nature of ... 179 

Maintenance. Indian Law of 176, 177 
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if maintenance ... 180 
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Speculation and champerty, Distinc- 
tion between ... 179 ' 
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Chance. 

Of succession not transferable ... zxz 

See Legacy t Succession. 

Charge. 
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Tr. P. Act . ... 28 

Difference in meaning of, in Ss. 56 

and 100 ... 700 

How it arises . . xlii 

Mortgage and, Difference between. x]ii„xliii 
Kotice is given of, by notice of title 

deeds being with stranger 103 

See Improvements* ' 

Charitable Endowments. 

See Religious Endowments. , 

a 

Charity. 

Armenian. Validity of transfer by, for. 314 
Defined 308. 309 

Examples of, according to English acd 
Indian Law. 308, 309, 310 

If a juridical person ... xxix 

Parsi, Validity of transfer by, for ... 314 

Transfer for. Application to, of doctrine 

of cypres • ... 315 

Transfer for, English and Hindu Law 
rule of, compared ... 612 

Transfer for, Intention how construed. 312, 

313 

Transfer for, Mabomedan endowments. 313, 

314 

Charter Aot» 4 

References to 

Chattels Real. 

Lease for years is now classed as ... 46 
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Chose in Action. 

Actionable claim and, Distinction be- 
tween ... 61, 62 

Assignable with certain exceptions. 155, 159 
Assignment of, Principle applied to ... 598 

Assignment of, to be in writing ... xxz 
Defined xxxvi, 61, 62 

Includes benefit of a oontraot, right to 
sue for a wrong and also patents and 
copyrights ... 62 

Various meanings of term ...62 f.n. 

Voluntary assignment of, conveys no 

legal right ... 513 


Civ. Pro. Code, 1859. 


8 22.3 
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Civ. Pro. Code, 1882. 


8. 2 and Chap. XIX 
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8 232 
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8. 237 
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S. 244 

507, 521. 706 

Ss. 263, 264 
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8. 266 
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8. 268 
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8. 273 
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Ss. 274— 276 
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8. 287 
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8. 313 
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8. 315 
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Ss. 12, 13 
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8. 15 
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8. 16 (d) 
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8. 60 

133. 154, 164 

8. 64 
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18 

0. 7. r. 7 
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0. 21, r. 53 

49 

0. 21, rr. 54 and 55 

... 611 

0. 21, r. 73 

343 f.n. 

0. 21, r. 89, Repurchase under, 

saved 
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27 

0. 22, r. 10 

163, 526 

0. 34, r. 3 
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Clog OB Redemption. 

See Equity of Redemption. 
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See Ccdification, 

Codifloation. 

Artificial rigidity, its disadvantage ... 

In India not to change unnecessarily 
existing, enacted or case law nor to 
disturb prior contracts and establish- 
ed usages xxiii 

Macaulay’s view of 

Necessity for 

Origin and growth of zxi 

Principle of 

Symmetry, certainty, conduciveness to 
universal knowledge and uniformity 
of jurisdiotioD are advantages of ... 

Utility of Codes 
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Collateral Security. 

Charge operates simply as, without 
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Collusion. 

By solicitor common to both parties, 
Effect of, on notice 

Document executed under collusion 
and fraudulently registered will sup- 
port no claim 

Commercial Transactions. 

Constructive notice, Doctrine of, if 


Commission Agent. 

Agent, is an 104 

Common Carriers. 

Common law obligations of, still in force IG 

Communism. 
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of property ••• vi 

Companies Act (Y1 of 1882). 

First schedule, Ss. 8 — 11 ••• G6 

a. 44 — 4G, 66 

8. 213 ••• 533 

Company. 

Notice through directors and officers 
of, is notice to 104, 105 

Persons dealing with, have notice of 
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Winding up of, Petition for, Whether 
doctrine of liipendens applicable to* 618 
CoropeDsatioo. 

Suit for, for breach of contract, Limi- 
tation for ... 627 

Compensation for Improvements*^ 

See Improvements ‘ 
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Concubine. 

See Hindu Law, Maintenance. 
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Forbidden by law. Instances of ... 343 
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Transfer on 343, 344 
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precedent, not condition subsequent 342 
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Difference between 143, 342 

Precedent, subsequent and impossible, 

Effect of, on transfer ... 342 

Repurchase, Condition as to, a vendor’s 

privilege ... 595 

Valid and void, What is 344, 345 

See Alienation. 

Condition Precedent. 

* Cy fulfilment of. Sufficient ... 347 

Fulfilment of, Principle as to 345, 346 
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ing it 347 

Condition Subsequent. 

Conditlbn precedent and, Difference 

between 328 

Duress how affects ••• 853 

Fulfilment of 353 
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Dower, whether 553, 554 
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‘Ex Tposi lafiio, how affects voluntary 
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“Good” and “ valuable”. Distinction 

between ... 180 
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Immoral, Effect of ... 181 

Important factor in determining 
whether a transfer is fraudulent ... 649 

Legal obligation. True test o^ 551, 552 
Meaning of ... xxviii 

“Motive” and. Differentiation between 180 

Past, how affects transfer ... 552 

Past, no consideration ... 180 

Required for determining whether a 
transfer is fraudulent 549, 650, 551 

Transfer for a good, when fraudulent... 548 

• Unlawful, Law regarding ... 180 
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tion ... 548 

When relates back to first instru- 
ment ... 552 

See Ex post facto consideration ^ Sale. 


Conditional Transfer. 

Condition precedent or subsequent. 

Effect of, on vesting and divesting... 341, 
• 342 

Coupled with provision against failure, 

Principle underlying ... 348 

Coupled with transfer to second person 

on failure of prior disposition ... 347 

Fails when forbidden by law, etc. ... 341 

Principle of ... 342 

Rules re, apply also to moveable and 
immoveable property 342, 347 
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transfer to another on failure of prior 
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Ulterior disposition, when taka effect. 348, 

349 

See Alienation, Transfer, Transfer of 
Property, 

Conquest. * 
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Essential tor operation of Us pendens.. 616 
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625, 631, 641, 642, 661, 655, 657, 
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What is a 

63 

> 

Contract of Insurance. 
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See Lis Pendens. 

Conveyance. 
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by. one convoying for a fraudulent 
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Equities before ... 662 

Expenses of, by whom to be borne ... 660 

Proper lime and place of 651, 652 

Purchaser’s duty to prepare conveyance 

and vendor’s duty to execute it 650 

Registration, When to be presented for 662 
Stamp duty required for 626, 627 

Writing and registration, when neces- 
sary for .. 25l 
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enures for others’ benefit 465, 466 
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Exclu‘?ivo possession not claimable by 466 
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ciprocally ... 468 
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Bights and interests of 466‘*467 



TOPICAli INDEX 


Page 

Co-owner— (conoid.). 
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Transfer, 
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Co-ownerthlp. 

Adverse possession, When, arises among 
co-sharers 459, 461 

Oo-owners cannot alter incidents of 
property ... 458 

Go-owners to be patties in suits affect- 
ing joint interests 460, 461 

Co-partnership and, Difference between 540 
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applicable to ^37 
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Bight of property possessed by author, ^ 
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Co-sharer. 
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sharer 
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Partners and, Belation between 
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On a suit for deolaratiop that a sale 
is invalid ... 700 
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Sale by Court and sale by authority 
* or with sanction of Court, Differ- 
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Voluntary sale and, Difference be- 
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Breach of, When epooifio performance 
with oompensatioQ may be ordered 
for 678, 674 

Burden of proving fraud in case of 
breach of, after conveyance, on 
whom rests ... 674 

Covenant for quiet enjoyment and, 
distinguished 665.666 

Covenant for quiet enjoyment and, how 
embodied ... 665 

Implied in sales, nnd Aoeptions 
thereto 666, 668—671 

Lost by waiver ... 669 

Not implied, when there is express con- 
tract 670, 671 

Obtained by fraud ... 668 

Sale cannot be rescinded for breach of, 

where purchaser \ad notice of 

vendor's defective title ... 668 

What are comprised in ... 664 

Covenants running with land. 

See Immoveable Property* 

Coverture. 

Bee Married Women* 


Co- widows. 

Under Hindu Law have no distinct, 

but have joint, interest ... 468 

Creditor and Debtor. 

Future creditors’ right to impeach 

fraudulent transfer ... S44 

Instances of fraud on ... 580 

Right of creditor to follow property 

discussed 405, 406 

Bight of suit of one creditor on behalf 
of general body of creditors ... 546 

When is a, delayed ... 567 

Who are, and who are not 542, 543, 544 

• 

Crown. 

Forfeiture and escheat available only 

to xiii 

Owner in India of all waste and unoc- 
cupied lauds ••• X 

Prerogative of, in re exemption from 

statutes ••• 36 

Priority not claimable by 474, 475 

Rights of property of. Limitations to., xvii 
Rights of, under Hindu Law ... xv 

See Croton Grants Act (XV of 1895), 
EsoheaL 


^Orowo Agenti. 

See Crown Grants Act (XV of 1895)* 

Crown Grant!. 

Exempted from operation of Transfer of 
Property Act ... 88 

Crown Grants Act {XV of 1895), 
Election. 

Crown Grant! Act (XY of 1898). 

Confers no new power on Crown ... 35 

Crown agents, Grants by, Forms for... 86, 97 
Crown agents. How far acts of, bind 
Government ... 37 

Grown agents, Limits of powers of, in 
disposing of Crown property ... 37 

Crown grants. Construction of, Rules 
as to ... 39, 40 

Crown grants exempted from stamp 
duty, registration and like formalities 41 

Crown grants, looidents of ... 38 

Crown grant not exempt from ordinary 

contractual rules ... 35 

Crown grant of land does not pass gold 
and silver in mines ... 41 

Crown grant, Buie of jconstruotion of. 34 

Crown grant when construed strictly 
against grantee ... 40 

Equitable principles of transfer of pro- 
perty govern .Crown grants ... 42, 43 

Estoppel, Equitable rule of, apply to 
Government ... 36 

Formalities, Crown grants in England 
to be in wuriting ... 41 

Formalities for disposing of Crown pro- 
perty to be observed by Crown agents 37 

Formalities for making Crown grants 
in India ... 41 

Government’s discretion to burden 
grant with any conditions ... 39 

Government’s power to create estate 
unknown to Hindu or Mabomedan 
law ... 35 

Grant iq perpetuity, Meaning and 
effect of ... 38 

Grants opposed to general law, 

* Legality of ... 36 

Inam sanad, excluding bakdars and 
inamdars, Construction of ... 40 

Land adjoining highway or river, Grant 
of, Presumption as to ... 40 

Mortgagee’s right to sell property 
affected %7 ... 84 

Notice, Necessity of, for resumption of 
Crown grants 43 
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35 

Operation of Crown grant 

40 

Perpetuity, Crown’s power to create... 

35 

Provisions and scope of ...1 

13-43 

Principle of ^ 

34 

References to 

xxvi 

Re-grant, Effect of, on resumption ... 
Rent in perpetuity. Fixity of. if im- 

42 

plied by grant in perpetuity 
Revocation of grant without grantee’s 

38“ 
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40 
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34 
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Service inam, Enfraaohisement of, 

34, 35 

Effect of, on title 

39 

Statements of objects and reasons for 


passing of 
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Statutory duties and taxes, Exemption 
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to, Rules as to 
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36 
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See Qovemjnent, Grant, Inani, Reaumi^tion^ 
Stamp Duty^ Waste Lands. 
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. <> 

Customary Law. 
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Mabomedan law 

28, 29, 80 

Cy Pres. 


Charities, Applicability of doctrine to., 315 

Doctrine of 

... 303 
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346, 347 


D 

Damages. • 

Award of, may be either in addition to 
or in substitution for the primary 
relief . . G2I 

Breach of contract, For, English law, 

Contract relating to land, an exception G22 
For wrong, not actionable claftn in 

Indian law but chose in action » 

in English law ... G1 
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Measure of 

62.^622, 633 

Relief of, when granted' 

... 412 

Right to recover, not assignable 

.;. 66 

Vendee’s right to, governed by S. 73, 

Contract Act 

... 632 

. Purchaser’s relief, Nature of, in 

i suit 

for damages affirming oontraot* 

f.. 621 


Purchaser’s relief. Nature of. in suit 
for, Difference between English and 
Indian ^I^aw 621, 622 

Vendor, Vt^hen claimable by 624, 625 

Damdupat. 

Law of, not affected by Tr. P. Act ... 16 

A 

Daughter. 

Exclusion from inheritance of, Reason 
for ... vi 

Debts. ^ 

Charge on future, whether amounts to 
equitable assignment *... 124 

Claim to, an actionable claim ... 63 

Due to a British subject by a foreign 
Government or subject, whether an 
actionable claim ... 65 

Due to a British subject by a foreign 
Government or subject, whether 
attachable in execution of decree ... 64, 65 
Judgment debt a, for purposes of 

limitation ... 67 

Not a charge on property sold 660 f,7i. 

Notice where necessary for return of, 

not afforded by suit to recover ... 97 

Origin of ... 63 

Real, and found in malefisio, Difference 
between ... 544 

Rent whether a ... 544 

Secured on charges included in property 53 

Two kinds of ... 63 

What •are and what not ... 63, 64 

Not ailoiding grounds for relief, not 

an actionable claim ... 64 

See Sal'iry, Words and Phrases. 

Decree. 

Foreign Court, Operation of, in British 
India ... 507 

Orders and. How far subject to doctrine 
of priority 481, 482 

Notice per se to purchaser if afforded by 92 

Purchaser pendents lite bound by, in 

suit 
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Deed. 

Alteration of , whether allowable ... 253 

Construotion, Rules of, of ambiguous 

deeds 230, 231, 232, 233 

Contents of deed of transfer 252, 253 

Conveyance, on what may be written 264 
Suit for oanoellation and delivery of, 
claim how valued ... 627 

Value of writing. Explanation of ... 252 

“ Writing ”, what it includes ... 254 

Defect In Title. 

£^fieot of 641, 642, 643 

Definitions. 

See Consiriiction of Acts, 

Delivery of PoBiesaion. 

Necessary for oral transfers ... 480 

Necessary for what kinds of transfer... zzx 

Necessity of, in sales ... zzziv 

Necessity of, under Hindu and English 
Law, for transfer of property ... 9 

«What amount8=;to 604, 605 

When is said to^take place ... 6Cf4 

Whether delivery of title deeds is ... 604 

Deposit. 

See Earnest-money, 

Derelicts. 

Ownership of, in whom vests ... ix, x 

Diligence 

Failure to inquire where person in pos- 
session is not original tenant is not 
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Dooament. * 

Agreement or oonvayanoe under 
English law, Test as to 610, 611 

Complete execution of, Essentials for 478, 474 
Inadmissible for want of - registration^ 

Effect of ... 611 

Operates from date of execution 473, 476 
Oral evidence to prove, inadmissible for 
want of registration. Admissibility of 611 
Oral evidence to rebut intention pre- 
sumed from. Admissibility of 682 

Bight of suit on materially altered, 
English and Indian rule as to ... 8 

Dominant Heritage. 

ri fit 

See Easement, 

Dominium. 

See Property, 

Dower. 

Claim to, to be established by best oral 


evidence ... 654 

Consideration, whether a 553, 564 

Debt, when payable to wife .. 653 

Mohamedan widow’s ^ claim for, no 

charge on property ... 400 

Mky be exigible or prompt ... 553 

Presumed prompt unless shov/n to be 

deferred . ... 553 

Drunken Person. 

Contract with. Nature of ... 196 

Duress. 

See Condition Subsequent, 
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want of due 

jPalse representations to party not exo- 
nerated by plea of duty to use due. 

Disqualified Person. 

Transfer to a legally, void 

Disqualified Proprietor. 

Law of transfer as to 

Disqualified Transferees. 

Law of transfer to, Nature of 


Earnest Money. 


97 

What is 

619 

When a charge on property 

693 


When forfeited 

619 

120 

When returnable 

619 


Easement., 


196 

Claim to, immoveable property 

47 

Defined 

Easement in gross and, Difference 

242 


187 

between 

145 

Easement passes with dominant heri- 



Dlstiuot Interests. 

Co-owners having, not agents of eaoh 
other 

Examples illustrating 467, 468 

Hindu oo-widows have joint interest 
and not 


tage 

Extinguishment of easement, when ... 
In private,rights in seashore 
^‘Nature of 

* Not separable from dominant heritage 
Not transferable 


243 

243 

xvii 

146 

146 

XXX 
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Transferability of 120, 144, 145, 146 

Bee Servitudes. 
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Recognition of, in English and Indian 
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Easements Act (Y of 1882). 

References to xii, 145, 243, 500 

Election. 

Acceptance, When, amounts to 371, 372 

Applicability of doctrine of, to Hindus 
and persons governed by other 
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Class, Each member of a, entitled to 
make his own ... 373 

Compensation, Doctrine of, and doc- 
trine of forfeiture. Applicability of. 367 
Compensation to disappointed trans- 
feree. 366, 367 

Competency of transferor to dispose of • 
property necessary to give rise to 
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Conduct, Election by 370, 371 

Conduct, What, estiiblishes case of 
election by ^ ... 371 

Co-owners, Applicability of doctrine of, 
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Creditors, Doctrine of, not applied to... 365 
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applicable to ... 361 
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Disability, Effect of, in case of 373, 374 
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Doctrine of, Ground of • ... 360 

Doctrine of. Nature of ... 361 

Doctrine of. Origin of ... 360 

Donee not to approbate and reprobate. .. xxxii 
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Effect of, on representatives ... 373 
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Express and implied ,363, 864 

Ignorance, Inapplicability of doctrine 
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Intention, Election is a question of 362, 871 
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tute binding ... 371 

Limitation applicable to disappointed 
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Limits of doctrine of ... 364 

Mistake, Inapplicability of doctrine of, 
to acts done through ... 372 

Obligation of, attaches to property ... 863 

Of remedies by purchaser, where ven- 
dor conveys property to which he 
has partial right 463, 469 

Perpetuity, Doctrine of, inapplicable 
to gift violating law against ... 363 

Persons filling different characters may 
keep individual capacity intact, in 
a case of ... 369 

Presumption implied in doctrine of 361, 362 
Principle of. Basis of ... xxxii 

Status quo. When parties cannot be 
restored to, election inferrible ... 373 

Time for ... 373 

Time for, by minor after cessation of 
disability ... 192 

Universal application of the doctrine of 368 

Waiver, Effect of, in a case of ... 372 

When necessary (B. 35) ... 357 

Where a case of, rises 363, 364 

Emblements. 

Never immoveable property ... 56 

Bights of bgna fide purchaser to, upon 
eviction under better title ... xxxiii 

Trees and shrubs and. Distinction 
between ••• 56 

Emphyteasis. 

In England would be treated as assign- 
ment xxxviii 

Meaning of xxxviii 

Encroachment, 

How to be charged 635 /Mb 

English Cases. 

See ConstrucHofi of Acts* 
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' revoked 255, 256 

As to improvements hona fide made to 
immoveable property 491, 492 

Oomparison of Indian law as embodied 
in S. 33, with ... 355 

•Condition absolutely restraining alie- 
nation, Invalidity of ... 255 

•Oontraot of sale of lands, when enforoa- 
able ... 251 

Orown grants in England to be in writ- 
ing 

Crown grant when construed according 
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Doctrine of implied grant of easement 244 

Equitable doctrines of, not applicable 
to India after passing of Act ... 14 

Father natural 'guardian of minor 
children ... 208 

Gift with condition repugnant to gift, 
invalid .•* 266 

Immoveable property not a term used 
in ••• 

• Law of apportionment 385 

Law of guardianship ••• ^^18 

Marriage brocage contracts void ••• 183 

Of joint tenancy ••• ^64 

Of lis pendens — 96 

On agency ••• 19® 

Re insuranoe’on properties transferred, 

distinguished from Indian law ... ^84 

Restrictive covenants, Nature of ... 407 

English Mortgage. 

Mortgagees, Rights of, in 

Equitable Choses in Action. 

Gases illustrative of 
How arise 
What are 

Equitable Estate. 

Whether legal estate could bo postponed 

to, on account of negligence ... 80, 81 

Equity. 

Applicability of, against positive prohi- 
bition ••• 

English and Indian Law, Diffetsnoe 

between — 

On repudiation of contract ••• 194 

Principles of, applicable where con- 

sideration given ••• 1** 

Principles of, govern Crown grants ... 42, 43 
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See Co-pareehary Jntereat, English Law, 
Injunction* 

Equity of Redemption. 

Capable of transfer ... 121 

Clog on, bad as implying injury ... 344 

Immoveable property includes, in mort- 
gaged property ... 49, 50 

Included in property ...53, 114 

When tangible thing and when intangi- 
ble ... 591 

Whether immoveable property ... 49, 50 

Bee Champerty and Maintenance, 

Erections. 

Imbedded in soil, when form part of 
property ... 67 

Points for considering whether, are 
accretions to land ... 57 

When accretion to land ... 57 

When form part of property ... 57 

See Buildings, 

Escheat’ 

Crown’s rights and liabilities regarding 
• estate taken by ... xv 

English and Hindu law as to ... 6 

Estatet taken by crown under, subject 
to equities ••• 

Forfeituce and, available only to orown xiii 
Forfeiture and, Relation between xv 
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orown by. ••• ^ 

Inheritance, Operates on ... xvi 

In Hindu law ••• 

Origin of law of ••• 

Results from tenure and obstruction 

in course of descent ...xv, xvi 

Rule as to, in S. 28, Succession Act ... xv 
Succession, Branch of law of ••• xiv 

See Forfeiture, 

Estates. • 

See Impartible Estates, 


Estates- tail. 

Succession of Hindus to estates resem- 
bling English 
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Estpppel. i 

Applioahility of rule of, to occupancy 
tenant who transferred without con- 
sent of khob ...466/*fl# 

Unknown to Hindu Law . . 292 
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Eitrayt. 
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Service of registered notice tiirough 
post, when refused by addressee is 
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Exclusive Possession. 

See Co-ownership, 

Execution of Decree. 
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Bee Lis Pendens, 
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Exemption of, from operation ot lis- 
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‘Executor. 
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pro- 


• perty of testator 
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Powers of 

323, 333 
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property from an, Title acquired by. 
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Exeootory Contracts. 



Assignability of 

... 
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... 
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How arises 

... 
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See Contingent Remainder- 

Expectancy. 

Whether transferable under Maho- 
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See Succession, 
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become valuable by 
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Express Covenants. 


Relief against 

637, 638 
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Express Notice. 


When imperative 
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When may be dispensed with 

Extent of Act. 

73 

Local extent of Act specified 

14 

F 


Factor. 

Agent, is an 

Females. 

... 104 

Exclusion of, from succession, 

Reason 

for 
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... 116 

Bight of, immoveable property 
Feudal Tenure. 

47 

Brief statement of 

46 and 46/. n. 

First principle of, is. ‘*A11 land in realm 

belongs to crown ” 

46 

Its association with the terms realty 

and personalty 

... 45, 46 

Fidel Commissum. 


English system of Trusts, bow differs 

from* 

... 320 
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May be held by a male ora female ... 132 

Not generally heritable ... 131 

Not liable either to sale or attachment 
in execution of decrees ... 131 

Origin and nature of 130, 131 

With certain exceptions resumable on 
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solutely 95 

Alienee, Pleadings open to ... 526 

Alienee, Position of, pendente lite . . 525 

Applicability of rule of, to all aliens- ' 

* tions made by party to suit or by 
persons purchasing from those 
olaiming under parties to suit ... 503 

Applicability of rule of, to appeals and 

executions 509, 510, 611 

Applicability of rule of, to execution 
sales ••• 

Applicability of rule of, to involuntary 
transfers ••• 

Applicability of rule of, to partition 
suit 520, 521 

Applicability of rule of, to revenue sales 523 
Applicability of rule of, to rights exist- 
ing prior to institution of pending 
suit 522 

Applicability of rule of, to several kinds 
of property discussed 516, 517, 518 

Assignment of mortgage deed by defend- 
ant set aside as void on doctrine of. 521f .w. 
Attachment before and after suit, 

Effect of, in relation to ••• 526 

Attachment. Effect of, during 527, 528 

Bad, as forbidden by law and as im- 
plying injury 

Bat of, when begins to operate in pau- 
per suit "• 5^® 

Constructive notice, Whether Us pen- 
dens branch of law of ••• 93, 94 

Constructive notice or notice, Whether 
and how far, is — 92—96 
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Doctrine inapplicable to a suit for 
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Doctrine of, founded on urgency to 

safeguard parties’ right daring liti- 
gation 93 /. n. 

Dootrine of, nothing to do with ques- 
tion of notice or service of sum- 
mons ... 509 

Doctrine of, stated 524, 525 

Dootrine of, when begins to operate 608, 609 

Doctrine of, whether applicable to in- 
voluntary transfers 522, 623, 524 

English and Indian Law of. Difference 
between 504, 505 

General principles of dootrine of, With 
exceptions 95, 96 

How far alienee bound by decree pass- 
ed against alienor ... 526 

How far transfers are allowed by rule 
of, and exceptions to 521, 522 

Immoveable property governed by law 
as to . 504 

Incapacity imposed by rule of, personal, 

* being restricted to parties to suit or 

proceeding ••• 508 

In England is no notice unless duly 
'registered ••• 96 
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Jurisdiction, Defect in, does not bar 
application of dootrine .•« 606 

Lien not created by 624, 626 

No answer to bill for specific perform- 
ance ••• 525 

Operation of, Oommenoement of 611 

Operation of, Contentious suit essential 
for 513, 514, 516 
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conditional sale » 511, 612 

Operatipn of, in case of simple mort- 
gage — 511 

Operation of, in suit on mortgage 611, 612 

*Operation of, Laohes how affects ... 612 
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Operation of, on review — 511 

Operation of, Property must be directly 

and s^jeoifioally involved for. 516,517,618 
Operation of. For. suit must be pending 
in Court having authority in British 
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prosecuted 609, 510, 511 

Origin of the rule of ... 606 

Principle of xxxiii, 506 

Principle of, applicable to Hindus and 
Mabomedans ... 505 

Proceedings in consequence of presen- 
tation in Court of an award, whether 
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not affected by, English law ... 505 

Purchaser without express notice how 
affected by, English law ... 504 

Bes judicata and ... 526 
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of . ... 511 

Buie as to ... 504 

Service of subposna if a sufficient. 93, 509 /.n. 
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cable 518*521 
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Effect of ... 525 
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of 529, 530 
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Injunction, 

Local Extent. 

Of Act specified . * ... 14 

Local Government. 

Defined ... 4 

Powers of, with respect to leases ... xxxvii 

Locus Pcenltentlse. 

Belief against ... 187 

Lonatic. 

Contract of. Nature and effect of ... 195 

Liability of, on executory contract «... 196 

Manager, Powers of, appointed by 
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Manager, Powers of, appointed under 
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Minor and, Law governing, similar ... 196 
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Madras Rent Recovery Act. 
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Mahomedan Law. 

Alienation, Powers of| of guardians 
of Mahomedan minors 219, 220 

. Ancestral and self-acquired property. 

No distinction between, in 216, 216 

Annuity, agreement to pay annuity, 

Effect of ... 251 

Creditors, Bights of, against the 
heirs of deceased Mahomedan ... 215 

Delivery essential to valid gift ... 261 

Estate of a deceased Mahomedan, 

Application of ... 215 

Estates unknown to, Crown’s power to 
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< Scope of 28. 29, 30 
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inheritance ... 216 
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guardian of ... 217 
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Hahomedans. 

Whether and how fat governed by 
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Maintenance. 
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402, 403 
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able property 400, 401 

Concubine’s right to. Nature and ex- 
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property 152 
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extent of ... 399 

Hindu or Jain son’s right to, Nature * 
and extent of ... 399 
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Hindu widow’s right to, Nature and 
extent of 396, 397, 398 
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to ... 400 
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See Hindu Law. 
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Marginal Notes. 
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Marriage. 

Provision for, Nature, extent and legal 

incidents of ... 400 
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See Hindu Law, 
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Married Women. 
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Marshalling. 
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Rule of, as applied to sales, applioable 
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able where equity of redemption 


only is purchased 
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Material Defect. 


Defect in title is a 
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Discovered before conveyance 

643, 644 

Failure to disclose through referring to 

innocent agent, through fraud. 

or 

misrepresentation. Effect of 

... 641 

Notice of, when estops purchaser 

... 643 

Puffing praise whether a 

... 644 
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... 641 

What, Seller must disclose 

640, 641 

Maxims. 
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xii 

Accessorium on ducit sed sequitur 
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xii 

Accessorius sequitur naturam 

sin 
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«xii 

Alienatio praefertur accrescondi 

... xxix 

Grescit in orbe dolus 

.«.. 356 
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omnibus veluti unum ounctis 
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Expressum facit cessare facitum ... 232 
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Modus et conventio vincunt legem ... 180 

Nascitur non fit ... 28 
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ponere debet, non proeterus ... xxvii 
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Once a highway always a highway ... 9 
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Quicquid plantatur solo solo cedit ... xii, 
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Qui sentit oommodum, sentiro debet 
et onus ... 363 
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laedas ... xvi 
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Mehar. 

Whether consideration 553, 554 


Mere Possibility. 

Not transferable, but contract for trans- 


fer not prohibited 141, 142 

Merger. 

. Applicability of doctrine of, to leases 
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By act of parties ... 17 

By operation of law ... IT 

In execution of decree ... 17 

Landlord and tenant, As between ... 25 

Of interest of lessee and lessor in same 
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Mesne Profits. 


Realisation of profits by person in 
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person ... 489 
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Reference to ... 486 
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mining, were properties of miners... 248 
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jacent mines ... 238 

Minerals. 
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to 247, 248 
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Lunatic and, Law governing, similar. 196 
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Shareholder, Liability of ... 192 
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See Contract of Sale, 

Mistake. 

Money paid under. Lien for, on pro- 
perty ••• 

Rectification of contract. When ground 
for 

Rescission of contract of sale. When 

ground for ••• 9^^ 

Molesalera Oirasias. 

How far governed by Hindu law ... 28 

Money. 

Suit for, whether doctrine of Us 

pendens applicable to 519, 520 

Monjani. 

Emoluments attaching to, not transfer- 
able - 130 

Mortgage. 

Are jura in re aliena xxxvii 

Attestation, Want of, in. executed 

prior to Act, Effect of 23 
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Ch. iv. Tr. P. Act, not affected by 8. 2. 
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Charge and. Difference between xlii, xliii 

Conveys only limited rights in property 
ot jura in re aliena ... xxziv 

Covenant in mortgage-deed, Effect 

264,265 
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Defined and classified ... xlii 

Early history of law of, and its 
development xzxix, xl 
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ment ... xl, xli 

French law of, sanctioned legal, judicial 
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Indian law of, at present ... xlii 

Insurance money, Mortgagees’ rights 
and liabilities regarding ... 484 

Merger of, in decree obtained on that 
mortgage . ... 706 

Moveable property, Of, how made ... xliv 

Notice of prior, marshalling not prevented 87 
Operation of notice in ...80,81 

Priority, Rule as to, how far governs 
* mortgages ... 472 

Procedure in suits upon xliii, xliv 
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' precede earlier charges ... 475 
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tioDS of ... XXV 
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gagor ... 18 
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out apd out ... xlv 

Suit on. Operation of Us pendens 511, 612 

^What passes in a 229, 238 

See Stamp Duty* 
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Registration Act 49 



740 


TOPICAL INDEX 


Page 
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Mortgagee’s right to. sell prop^ty 

affected by Crown Grant ... 34 

Rights and liabilities of xliii, 695 

Rights of mortgagee in respect of pro- 
missory notes ^ given as collateral 
securities 249, 250 

Whether, is a party to the sale ... 704 

See Mortgage. 

Mortgagor 

Rights and liabilities of ... zliii 

See Mortgage. 

Mother. 

See Mfxinte%iance. 

Moveable Property. 

Benehoial interest in, whether action- 


able claim ... C5, 66 

Fraudulent transfer of. in India no 
statutory provision restraining ... 584 

Fraudulent transfer of, Provision 
against, Difference between English 
and Indian Law 583, 584 

Government promissory notes are class- 
ed as, under Hindu Law ... 48 

Limitation for recovery of ... . zi 

Meanings of, in different Acts ... 44 

Ownership over, may be acquired, by 

use for 3 years * ... , z 

Provisions restrainiog fraudulent 
transfer of immoveable property ap- 
plicable to, on principles of equity ... 584 
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come ... 55, 56 
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MalgenI Lease. 
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Mutation of Names. ^ 

See Ostensible OvMership. 

Motwali. 

Office of, when transferable ... 129 


N 

Negative Covenant. 


Page 


Binding nature of 273, 274 
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Assignment of debt apart from instru- 
ment, Effect of . . 250 
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Purchaser having notice ef deed 
forming link in chain of title has 
constructive ... 9G 

Purchaser is affected with, through 
bis agent, counsel or solicitor ... 104 

Purchaser of decree tainted with fraud, 
how far fixed with ... 103 

Begistration Act, 8. 50. whether 
modifies equitable doctrine of 476—478 
Begistration as ...83—86 

Begistration if overrides equitable doc- 
trine of. 476-478 

Service of registered, through post, 
whether sufficient evidence of its 
contents, when refused by addressee. 72 

Solicitor’s knowledge of prior incum- 
brances is purchaser's also. 108, 109 

Suit to recover debt is not. where 
necessary for repayment of debt ... 97 

Testimony and evidence admissible 
to prove ‘ ... lOl 

Time of ...71,, 72 

To agent imputed to principal, Prin- 
ciple of the rule 69 

To agent is notice to principal during 
agency 104, 105 

To be binding, must be in same trans- 
action ... 70 

To be binding, must proceed fropi per- 
son interested 70 

To trustees governed by same rule as 
agents ••• HO 

Transactions held not to be ... 97, 98 

Vendor’s possession who has passed 
receipt for full price is not con- 
structive, of any lien ... 88 

When, is actual notice ... 72 

Whether affects priority of registered, 
over an unregistered, convey anee. 68 

Whether lis pendents is constructive. 92 

See Actual Notice, Burden of Proof % , 

Constructive Notice, Contract of Bale, 
Covenant, Material Defect, Minor, 
Negative Covenant, Negligence, 
Negotiable Instruments, Payment 
under Mistake, Possession, Princi- • 
pal and Agent, Sale and Vendor 
and Purchaser. 

Novation. 

Bee Words and Phrases. 


PAGE 

Mallluft Propvietai. 

See Words and Phrases. 

Nallum TempuB Act. 

Limitation against Grown ... xi 

o 

Oooupatio. 

Acquisition of property by taking 
' possession of thing iii, vii, viii 

Limitations to acquisition of property 
by viii, ix 

Meaning of ... ix 

States, not merely individuals, acquire 
property by ... ix 

Offerings. 

Bight of receiving share in, whether 
transferable 126, 148 

Official Assignee. 

Powers of, to sell ... 224 

Oral Evidence. 

Admissibility of, to contradict the 
written deed ... 636 ‘ 

Admissibility of, to prove inadmissible 
documents ... 611 

Admissibility of, to rebut intention 
presumed from documentary evidenoe 682 
Admissibility of, to show subject- 
matter of contract and real nature of 
the transaction ... 611 

See Parol Evidence. 

Order. 

See Decree. 

Ordinary Negligence. 

Cases illustrative of ... 79 

Does not deprive a man of his priority. 77 

Ostensible Ownership. 
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Doctrine of, To secure benefit of, trans- 
feree must act in good faith 439, 440 
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^OiteDsible Ownership— (oonold.). 

Dootiine of, Application of, where mu- 
tation of names is effected in favour 
of third party ... 433 

Doctrine of, whether attestation gives 
rise to inference of consent which 
operates on ... 429 

Grounds of attack and defence in cases 
where doctrine of, is pleaded ... 437 

Mere quiescence does not debar real 
owner to assert his title ... 436 

Mistake, Effect of, on the part of real 
owner on the doctrine of 432, 433 

Ratification, Effect of, on doctrine of 432 
See Transfer of Property Act, S. 41, 422, 423 
Oadh Laws Act (XYIII of 1876). 

Reference to ...18, 654 


Owelty. 

Money paid as, under partition decree 
when entitled to priority ... 483 

Ownership. 

Beneficial interest in moveable pro- 
, perty in possession is ... 65 

Defined ... 52 

Extent of ... xvi 

Meaning of ... i 

Occupation for dcMnitc period of thiug, 

mode of acquiring ... x 

Over immoveables acquired by long 

possession ... x 

Subjects of individual and state owner- 
ship ... ix 

Whether passes when price not paid 

but conveyance is registered ... 592 

See Election, Property, 

P 

Pardanashin Women. 


Law applicable to transactions with 198 — 200 
Presumptions in transactions with ... 199 

Protection of law afforded tb, not a 

disability 199 

Right of, to special protection by Courts 198 
Transactions with, similar to those of 

persons of limited capacity ... 198 

Who are ••• 198 

Parol EYidence. 

Admissible to prove mistake affecting 

a contract of sale 618 

Of contemporaneous circumstances 
and subsequent conduct towards 
property relevant to prove bolding 
in severalty ••• ^65 
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Parol EYidence— (concld.). 

To show that transaction was a mort- 
gage, admissible ... 595 

To show true nature of transaction, 
admissible * ... 156 

ParsiB. 

Law governing ... 31 

Parties to Suits. 

Rule as to, and Us pendens ... 526 

Who are, to set aside transfer on 
ground of fraud 578, 579 

See Benimi Transactions. 

Partition. 

Covenant against, Effect of, inter 
partes ...260, 261 

Covenant against, ineffectual against 
parties not covenanting ... 260 

Covenant against, when void 269, 260 

Suit for, Applicability of doctrine of lis 

pendens to 620, 621 

Suit for, when not contentious suit ... 515 

Whether transfer under Act 117, 118 

Partnership, 

po-sharers and partners, Relation be- 
tween ... 9 

Determination of mutual relationship of 
. partners, Rule for* ... 464 

Hindu family trade partnership, Rules 
governing 208, 209 

Partners presumed to be equally inter- 
ested in property jointly acquired ... 465 

Suit against, whether doctrine of lis 
pendens applicable to ... 518 

Unascertained interest in, not property. 116 


See Principal and Agent. 

Past Consideration. 

How affects a transfer ... 552 

Patent Defect. 

Whether seller should disclose ... 641 

Patents. • 

Included in chose in action ... 62 

Patriarchal System. 

Origin and development of ... ii 

Persistence of, due to its connection 

with religion Iv 

Pauper Suit. 


Filing petition for leave to sue as pau- 
per whether commencement of oon- 
tention ••• 616 

When bar of lis pendens begins to 
operate on — 609 
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Payment nnder Mistake. 

Benamidar, B(ma fide made to«piotected 489 
Bona fide made and doctrine of notice. 488 
Bona fide made. Effect of, in cases 
arising on tranefer of property 488, 489 
Bona fide made in cases between land- 
lord and tenant. Effect of 487, 488 

Of moneys bona fide to wrong parties 486—489 
Rule as to bana fide^ Scope of ... 487 

Penal Code. 

Reference to ii, ix. xiii, xiv, 164, 571 

Penal Statutes. 

See Construction of Acts. 

Pending Cases. 

Not to be affected by change in law .. xxvii 

Pension. 

Assignmenc of, in anticipation void ... 165 

English and Indian Law, Difference 


between, Alienability of ... 168 

Exemption from attachment of ... 165 

Meaning of ' ... 165 

Not transferable ' ... xxx 


Political or granted to civil and mili- 
tary pensioners, Transferability of ... 120, 

464, 168 

Stipends or allowanoes granted in res- 
pect of a right, privilege, perquisite 
or office, not included in ... 165 

Transfer of, even if political, under 

H. 7 of Pensions Act, not affected ... 167 

Transfer of land granted in lieu of, not 

prohibited 165 

PensioDB Act (XXlll of 1871). 

Reference to 165, 166, 167 

Perpetual Injunction. 

See Immoveable Property. 

Perpetuities. 

English and Indian law as to, Differ- 
ence between zxxi, zxzii, 269 

Hindu and Mahomeden endowments 
are exceptions to the Rule against... 310 
Mahomedan endowments are excep- 
tions to the rule against ... 313 

Mahomedan Law does not favour, ex- 

1 

oept waqf or charitable devise ... 39G 

Not favoured of law ... xziz 

Rule against, and Hindu Law 292—296 

Rule against, Applicability of, to con- 
tracts ... 289 


Page 

Perpetuities— (conoid.). 

Rule against, Applicability of, to cove- 
nants 296, 297 

Rule against, Applicability of, to gift 
of residue to a class ... 290 

Rule against, Applicability of. to gifts 
to charitable uses ... 290 

Rule against, Applicability of, to 
Hindus, Mahomedans, etc. ... 289 

Rule against. Applicability of, to Parais 31 
Rule against, appplioable to contin- 
gent remainders ... 289 

Rule against, applies to moveables ... 289 

Rule .against, inapplicable to Crown 
Colony of New South Wales ... 41 

Rule against, one of public policy .. • 290 

Rule against, Origin of 288, 289 

Rule against, Principle underlying ... 290 

Rule against, stated, with exceptions zxxi, 

285, 287 

Rule against, why affects Hindus ... 294 

Secular estate, Creation of, with reli- 

, gious motive, not exempt from rule 

against ... 2GS , 

Stipulation that purchaser of land 
should use it in particular manner. 

Validity of ... 258 

Transfer for charity exception to rule 
against ... 308 

See Election, Religions Endowments. 

Person. 

Meaning of ... xziz 

Personal Contracts. 

Assignability of 161, 162, 163 

Personal Enjoyment. 

Transferability of interest restricted to 120, 

147 

Personal Grant. 

Interest of the nature of, not transfer- 
able ... xxx 

Personal Laws, 

Gradually getting into conformity 
with Act ... xxvii 

Principle of saving 31, 32, 33 

Scope and nature of ...28—30 

Personal Property. 

In English Law, may be in possession 
as chose in possession or in action 
or chose in action ... 61 

Real property and, Distinction bet- 
ween, Origin of ... 45 
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Pious Duty. 

See Hindu Law, 

Pleader and Client. 

Liability, Denial of, in pleading is no 


notice . . . 108 

Pleadings. 

Plea of in terroreni , , 347 

Plea of purobasewithout notice should 
be raised in pleadings ... 440 

Where notice alleged by one and denied 
by other party 100, 101 


Pledge. 

Delivery of possession, Necessity of, for xlv 
Is security between lien and mortgage. xlv 

Political Pension. 

Grants made for religious or charitable 
purposes not included in ... 169 

Jagir, whether a ... 16^ 

Possession. 

Acquired under contract of sale, Right 
to retain 623, 624 

Actual, at time when later interest is 
created, operates as notice ... 91 

Actual, not inferrible from proof of 
payment of rent ... 90 

Actual or juridioali only will constitute 
notice ... 8S 

Badge of ownership ... xx 

By purohaeor of property, Purohase- 
money not paid, Vendor cannot 
rescind contract of sale ••• G81 

By unregistered purchaser, whether a 
good title against a subsequent re- 
gistered purchaser 605, 606,607, 608 


Constructive, is not notice ^ ... 88, 90 

Constructive notice, if arises from 76, 77i 89 
Constructive notice of charge inferred 
from possession of deeds by third 
party ••• 76, 77 

Oo-owner not entitled to exclusive ... 466 

Delivered under contract of sale, with 

payment of whole price, Effect of 623, 624 
Delivery of possession. What is ... 654 — 5 
Effect of. apart from legal ownership 

X /.n. 

Evidentiary value of ... 88 

Great value of, to prove title ... xi. 251 

How far supports inference of adverse 89 

G. TP— 94 
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May be actual or cdnstruotive ... 604 

Nature and incidents of, diaonssed 604.654 

—657 

Necessity of, for transfer of ownership, xx. 
Not conclusive but cogent evidenoe of 

notice ... 91, 92 

Not necessary to create valid transfer 125 
Notice only of title set up by person in 89 
Notice, when given by 88, 89, 91. 607, 608 
Of property, acquired by immoral trans- 
fer could not be disturbed, if long ... 344 

Ownership and, Relation between ... 88 

Permissive possession would not create 
prescriptive title ... xi 

Previous.possession must not have been 
determined to operate as notice ... 91 

Priority how far affected by 480, 481 

Property out of, of owner, Glasses of. 62 
Purchaser’s right to, oo-extensive with 
vendor’s right to execution of con- 
veyance * ... 657 

Registered instrument and, Competi- 
tion between ^ 605, 606 

Registration how cures defect of want 
» of ... 91 

Registration more favoured thL^m ... 91 

Right'of purchaser to retain, Distin- 
■ guished from right to take ... 625 

Separate suit for ... 657 

Suit for exclusive, Decree for joint pos- 
session may be passed in ... 459 

Suit for, Limitation for ... 658 

Symbolical possession, whether good at 

law ... 658 

Title, Privia facie evidence of ... 88 

To be sufficient nolioe, should be 

actual, not constructive ... 608 

To give prescriptive title, need not have 

rightful origin ... xi 

Transfer without, is fraudulent trans- 
fer 668, 569, 570 

Under decree for specific performance, 

Whether execution of sale deed 

* necesary in case of ... 608 

Under decree in suit for specific per- 
formance ... 608 

Under Mahomedan law, essential for 
transfer ... 125 

lender oral agreement, how affects sub- 

sequolit registered purchaser ... 608 

When capable of protection against 
subsequent transferee with notice. . 625 

When may be claimed 655, 656 
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Post. 

Service fchrougb, of registered notice. 


Soo Notice. 

Preamble. 

See Construction of Acts. 

Pre-emption. 

Covenant for, in India ... 259 

Covenants for, Valid kinds of .. 259 

Incident of ownership ... 242 

Law of, if affected by Transfer of 
Property Act ... 16 

Bight of, Transferability of ... 150 

Right of, when commences ... 601 


See Alienation, Immoveable Proj^irly. 

PreBoription. 

Mode of acquiring title by length of 


time and enjoyment ... x 

Occupation for definite period of thing, 
mode of acquiring ownerdhip ... x 

Origin and growth bf law of ... x 

Term derived from Reman law plea of 
possessio longi temporis by claimant x 
To give title, possession may have even 
wrongful origin ... •xi 

Presumption. 

Defined ‘ ... 537 

Joint transfer for consideration, In 

cases of 4G3, 464 

Notice, As to . . 110 

Notice of fact being notice of its reason 
i.s a rebuttable ... 103 

Of receipt by addressee of notice pro- 
perly addressed and sent by regis- 
tered post ... 72 

On proof of execution of deed ... 474 

Tenancy-in-common, English law pre- 
sumption as to ... 9 

Tenancy-in common when presumed 
in England and India ... 464 


See Co-ownership, Co-sharers, Crown 
Grants Act {XV of 1895), Hindu 
Law,Pardanashin Women, Bight of ^ 
Way. 

Price. 

Adequacy or inadequacy of, whether 
an essential element to complete a 
sale ... 598 

Adequacy or pre-payment immaterial 599, 599 
Charge against purchaser’s alienees, 

Whether is ... 682 

Defined ... 599 
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Price '-(conoid.). 

Fixation of, whether necessary for a 
valid sale 597, 698 

Forfeited under what circumstances 694, 695 
Inadequacy of, whether ohampertous 179 
Lien on property for, how enforced ... 684 

Lien on property for, not lost by un- 
authorized payment to vendor’s agent 694 
Lien on property for, when excluded or 
lost 683, 684 

Limitation for suit for recovery of 
unpaid 666, 687 

Limitation for suit for refund of ... 697 

No lien on property for unpaid, where 
security is price and is not for price 
of sale ... 692 

No lien on property for, where sale 

illegal or to disqualified person ... 684 

Non-payment of, Vendor if entitled to 

rescind contract of sale for ... 691 

Not necessary that full amount of, 

should have been paid ... 598 

, Paid in advance, whea charge on pro- 
perty 692, 693 

Paid under mistake, Lien for, on 
property ... 618 

Payable by instalments, cause of action 
accrues as each instalment falls due 684 
Payment and repayment of 600, 686 

Payment of, Limits of liability 687, 688 
Personal security does not extinguish 

lien on property for ... 683 

Refund of 600, 686 

Sailer’s charge for, on property, non- 

possessory ... 691 

Seller’s lien for uopaid, if enforceable 
in face of admission of receipt of, 
and in absence of notice to alienee... 680 

Value and, distinguished ... 599 

Vendor’s charge for unpaid, on property 679, 

680, 681, 682 

Vendor’s right to, personal ... 691 

When recoverable ... 696 

Bee Sale, Vendor and Purchaser, 

Priest. 

Remuneration paid to, at funeral cere- 
monies, Transferability of ... 65 

Right to officiate as, at funeral cere- 
monies is immoveable property ... 47 

Primogeniture. 

Estates governed by, impartible though 
not necessarily alienable ... 130 

Why adopted by Indo- Germanic nations v 
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Principal and Agent. 

Agent, Authority of, Form of ... 104 

Agent, defined ... 104 

Agenoy founded on business contract 
of service and accountability ... 104 

Agenoy, Meaning of ... i04 


Agent must acquire information as 
such for principal to have notice ... 106 

Agent not bound to attend to minutiae 108 
Agent, Powers of transfer of duly ap- 
pointed ... 225 

Agents, Who are 103, 104, 105 

Agents, Who can employ ... 104 

Bailee when agent ... 104 

Communication of knowledge to prin- 
cipal if necessary to fix him with 
notice, ... 109 

Companies, Agency in 104, 105 

Consideration if necessary for agency. 104 
Co-owners with distinct interests not 
reciprocally agents ... 468 

Counsel, attorney or solicitor when be- 
comes agent ... 104 

During continuanoe and before deter- * 
mination of agency, principal res- 
ponsible for, and as, agent 105, 106 

English law on agency ... 105 

Fraudulent withholding of facts by 
agent and non-disclosure rebuts 
presumption of notice 109, 110 

Giving advice in business is no test of 
agency ... 104 

Knowledge of agent affects principal 
only if acquired in same transaction 
and material 107, 108 

Manager expressly appointed resembles 
ordinary agent ... 207 

Notice given to agent, Consequences of. 44 

Notice to agent, how affects principal. 67 
Notice to principal, when presumed 

from notice to agent ... 67 

Partners, Powers of, to mortgfage joint 

property as agents ... 226 

Principal fixed with notice of agant, 

Conditions under which 105 — 108 

Prinoipal, Limits of liability of, for 
agent’s actione 105 — 108 

Various classes of agents and notice to 
them "• 105 

Priociparand Surety. 

Right to contribution of one surety 
from another put in without 
former’s knowledge ... 486 
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Priority. 

Affected by notice . ... 68 

Auction purchasers, Case for, as be- 
tween competing ... 471 

Between registered and unregistered 
deed ... 478 

Between unregistered and registered 
deeds relating to moveables ... 483 

Conditions under which claimable. 471, 472 
Crown has no ... 474, 475 

Decrees and orders acquire, over regis- 
tered deeds 481 — 483 

Decrees or orders, Two or more. As be- 
tween ... 481, 482 

Exceptions to rule regarding ... 475 

How far affected by registration and 
notice 476—480 

Mortgage of future property not govern- 
ed by rule as to ... 472 

Not affected by ordinary negligence ... 77 

Of documents and registration ... Ill 

Of documents registered, and not regis- 
tered ... 91 

Of registered -over unregistered instru- 
ments without delivery of possession. 84 

Of rights created by transfer ... 469 

Of rights created by transfer by opera- 
tion of law 474 

Of rights created by transfer counts 

from execution of deed 473, 474 

Of rights provided for by S. 48, Tr. P. 

Act not affected by S. 50, Registration 
Act • ^ ... 470 

Privileged cases of 476—482 

Registered deed vitiated by fraud 

acquires no ... 483 

Registration Act, S. 50, how far affects, 

of decrees or orders .•. 481, 482 

Registration and ... 473 

Registration confers no 524 

Rule of, if applicable where interests 

not conflicting 470, 471 

Scope cf rule of, in rights not simul- 
taneously created in favour of two 
. persons ... 470 

Starting point for 472, 473 

See Owelty, 

Private Peasions. 

Whether attachable and assignable 

before they become due ... 65 

Privy Council Gases. 

See Construction of Acts, 
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Prize of War. 

Belongs to Grown *... iz 

Probate and Admlniitratlon Act (Y of 1881). 

Reference to 222, 223 

Procedure. 

Relief and procedure for securing it, 

Distinction between ... 27 

Rules of, have retrospective operation. 13 

Proceedings. 


Appeal, merely continuation of pro- 
ceedings in suit 509—511 

Execution, merely continuation of 


proceedings in suit 


6*10 

Scope of term 


20 

Prohibited Transfers. 



What are 


547 

Property. 



Absolute enjoyment of. Limit to 

xvi 

Absolute, Incidents of 


xvii 

Absolute or restricted 


xvii 

Glassification of various 

modes or 

• 

grades of 


xvi 

Corporeal and inoorporei/il 


539 

Corporeal and inoorporeal 

heredita- 

• 

ments 


xviii 

Creature of law 


viii 

Defined 

52, 53, 113 

. 114 

Defined in New York Code 

• * ... 

i 


Directly and specifically involved in 
suit, Alienation prohibited by lis 
pendens 516, 617, 518 

Dominium, Meaning in Civil law of... i 
English law gives dual significance to, 
as legal concept and thing ... i 

Immoveable and moveable not defined. 

similarly in Indian Acts ... ii 

Immoveable or moveable ... zviii 

In some things not exclusive ... ix 

Legal concept of, as defined by Austin. i 

Meanings of i, ii /.w., 63, 113—116 

Not defined in Act ... i 

Not directly and specifically in question 
in suit. Operation of rule of lis 
dens on ... 511 

Origin and growth of i, ii, iif, vi,*vii 

Origin of, in land does not lie in cAn. 

munism ... vi 

Owner out of possession. Three classes of 62 
Present or future ... zviii 
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Property — (conoid . ) , 

Subjective conception of ... i 

Tangible and intangible ... 589 

'Transfer that is forbidden by law. 120, 171,172 
Transfer of, requires existent property 122 
Transfer of, which is opposed to nature 

of interest 120, 168 

Vested or contingent ... zviii 

Whether contract of sale creates any 
interest or charge on ... 608 

Wider significance given to, in Indian 

Law ... ii 

Prosecution. 

Compromise of criminal. Nature and 
effects of ... 186 

Provincial Insolvency Act (111 of 1907). 

Reference to 278, 533, 579, 580 /.n.. 614 

Provincial Small Causes Courts Act (XI of 
1865). 

Standing timber if moveable property. 51 

Public Demands Recovery Act (Bengal Act 
Yll of 1880) and Act I of 1898. 

Reference to ... 471 

Public Offices. 

Assignability of 120, 163, 164 

Not transferable ... xxx 

Public Policy. 

Interference of stranger in family 

afiairs, not to be encouraged ... 178 

Its application 181 — 183 

Transfer of property. Opposed to, void 133 
See Mai’Hafje Brocage* 

Bee Transfer of Property, 

Puffing Praise. 

Not misrepresentation affecting a oon- 
tract of sale 616, 617 

Whether renders sale voidable ... 644 

Bee Material Defect. 

Punctuation. 

See Constriiction of Acts. 

Putni Tenure. 

Merger and putni interest ... 25 

Quia Emptorea, 

Provisions of, as to alienation 
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Ratifloatlon. 

Doctrine of, Law with reference to ... IQL 
Doctrine of, on transaction which has 
no legal existence ... 190 

See Ostensible Ownership, 

Beal Property. 

Based on no juristic conception of 


property ... 45 

Personal property and, Distinction 
between, Origin of ... 45 

Term associated with form of action, 

actio realis ... 45 

See Incorporeal Rights. 

Realty. 

How came to denote freehold ... 45 

Relic of feudalism 45 

Recital. 


Fraud, Protestations of honesty in 

deeds, if badges of, or otherwise ... 571 

Redemption. 

Of property sold free from mortgage, 
Applicability to.of rules for discharge 
of incumbrances on sale ... 705 


Regittration— (concld.). 


Page 


Necessity of, in certain transfers, xxxiv, G09, 

610 

No claim will support deed registered, 
if in fraud of third party ... 87 

Notice, if given by, discussed 83—87, 90, 91 
Notice not to be presumed if conduct 

of party relying on, is guilty ... 87 

Notice, Is, only of registered documents 87 

Of contract, how affects limitation ... 627 

Of conveyance whether signifies trans- 
fer of ownership ... 592 

Of sale, when compulsory ... 600 

Of sale, where property situate partly 

in and partly outside British India... 600 

Priority between unregistered and 
registered deeds 478, 605 

Priority how far modified by, and 

notice 68, 476, 477, 478 

Priority not conferred by ... 524 

Priority of instruments results from 
bona Mes • ... 87 

Registered, Definition of zxviii, 43, 44 


Registration Act. . 

Afiected by Tr, P. Act ... Ill 

'Discussion of certain provisions of, as 

to sale, competition of docuLients, etc. Ill, 
. 112 


Re-entry. 

Always supposes estate 

Not tight of ownership or reversion, 
which is separately transferable ... 

Not same as right of entry, which like 
the equity of redemption could be 
sold 


143 

143 

144 


Right of, not transferable xxx, 120, 142 -144 
What is. when and by whom exercise- 

able 142, 143, 144. 281, 282 


Refund. 

See Price* 


Registration. 

Compulsory and optional, in relation 
to sale of immoveable property 
Grown grants exempted from 
Exemption of agreement to transfer 
from, when accompanied by posses- 
sion. Reason for 

Fraudulent or ultra vires instrument 

acquires no validity by 

Insertion of provisions as to, in Tt. P. 
Act 

More favoured than possession 


111 

41 

89 

87 

XXV 

91 


Historical memoir of, and references to. ii, 
xliv, 49, 51, 53, 64, 68, 84, 112, 321, 
327, 483, 586, 589, 600, 601, 605, 606, 
609, 611. 652 

Moveable’ property, Registered deed 
relating to, if gets priority over unre- 
gistered deed 483 

Portions of Tr. P. Act to be read as 

supplemental to HO 

Registratioo of Suits. 

No provision for, in Indian law as in 
English law ••• 505 

Regrant. 

Effect of, on resumption ... 42 

Regulations. 

•BeD«. Reg. I of 1798 (Beogal Lead CondUional 
Sales). 

Partial repeal of ... 18 

Beng. Reg. X of 1804 (Beog. State Offences). 

Reference to 

BAng. Reg. XVII of 1806 (Beng. Land Redemp- 
tiomand ForeolosttPe). 

Partial repeal of ... 18 

Mortgagee and mortgagor, Rights of, 

under ••• ^3 
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Ben^. Reg. XIX of 1814 (Partition of Revenue- 
paying Estates). 

Beforenoe to ... 456 

Bom. Reg. Y of 1827 (Aoknowledgment of 
Debts ; Interest/, Mortgages). 

S. 15, Partial repeal of ... 18 

Bom. Reg. XYI of 1827 (Collectors of Land 
Revenue). 

Beferenoe to ... 226 

Mad. Reg. Yll of 1808 (Madras State Offences). 

Beference to ... xiv 

Release. 

Bee Reversion, 

Relief. 

See Words and Phrases. 

Religion. 

Influence of. on law. ... iv, v 

Law and, Intimate connection be- 
tween, in Homan law . ... iv, V 

Religious Endowments. 

Grant made to religions foundation, * 

whether alienable .... 266 

Perpetuities, Property^ dedicated (o 
religious and charitable uses exempt 
from rule against ... 268 

Trustees, Interposition of, in Hindu 

Law , ... 224 

Trustees, Powers of • ... 224 

See Qift. 

Re-marriage. 

See Hindu Law. 

Remoteness. 

Buie against, and Perpetuities, Differ- 
ence between ... 285 

Buie against, Exceptions to ... 287 

Buie against. Exceptions to, Englisrfi 
and Indian Law ... 287 

Buie against, not applicable to grants • 

to living persons successively ...286,287 
Buie against, stated ... 290 

Rent. 

See Croivn Grants Act {XV of 189o), Debt, 

Rents and Profits. • 

Of immoveable property bona fide paid 
to holder under defective title. Effect 
of,B.60, Tr. P. Act 
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Repeal of Act. 

Effect of ...18 — 20 

Partially repealed enactments ... 18 

‘8. 2, Tr. P. Act ... 15 

See Construction of Acts. 

Repudiation of Contract. 

Entered into by minor, Effect of ... 194 

Equities on ... 194 

Res Communes. 

Property falling under ... xvii 

See Words a'nd Phrases. 

Res Extra Comraercinm. 

Limits of alienation of ... 140 

See Words and Phrases. 

Residence. 

Hindu widow in possession of house, 
cannot be dispossessed by purchaser. 404 
Hindu widow’s right to, in ancestral 


house ... 398 

Res Judicata. 

Lis Pendens and ... 525 

Res Nollius. 

When becomes finder’s property ... ix 

Res Privatae. 

Property left to enjoyment of private 

individual ... xvii 

Res Publicce. . 

Property reserved by State to itself ... xvii 
Restoration of Suit. 

See Lis Pendens. 

Restraint on Alienation. 


Bestrictions repugnant to interest 
created, Validity of, S. 11, Tr.P. Act 

269—276 

Bulc as to, against free enjoyment 
governs transfers by sale as also by 
lease or mortgage ... 272 

Buie as to, against free enjoyment not 
repugnant to Hindu or Mahomedan 
law 272,273 

Validity of, in Grown grants ... 34 

Bee Alienation. Married Women. 

Restraint on Anticipation. 

Operates during coverture only, not 
after dissolution of marriage ... xxxi 

Restrictive Covenants. 

Enforcement of ... 274 

See Immoveable Property. 
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ReBDiDption. 

Of Grown grants, Notice if neoessary 
for ... 43 

Of grant, if required for any Govern- 
ment purpose ... 39 

Begrant, Effect of, on ... 42 

Retrospeotlvity. 

Grown Grants Aot operates retrospec- 
tively ... 33 

English law as to ... xxvii 

No need for clause as to, in Tr. P. Act.« xxvii 
Of Acts 13, 14, 18, 27 

S. 2, Cls. (c) and (d), Tr. P. Act, 
Principle of 16—19 

See ConstriLction of Acts. 

Revenue Register. 

Effect of allowing name of vendor to 
remain on ... 439 

Registration of name in, Evidentiary 
value of, re title ... 439 

Revenue Sale. 

Applicability of doctrine of lis pendens 

to ... 52& 


Reversion. 

Proper mode of apportioning life-estate 
and ... 467 

Release of reversionary interest not 

prohibited ... 142 

Reversionary right not property but 

mere contingency ... 115 

Boo Succession, Woids and Phrases. 


Review. 

Lis Operation of, on ... 511 

Not a continuation of suit ... 511 

Revival of dismissed suit ... 511 

Revocation. 

Transfer subject to trust, Evidence of 
fraud in ... 571 


Power of. Acts which may be construed 

as 

Power of, discussed 


Right. 

Bee Words and Phrases. 


Right of Action. 

Gannot be founded on an immoral 


cause 

671 f.n. 

Right of Appeal. 


Not property 

... 116 

Right of Ferry. 


Immoveable property 

47 

See Ferry. 
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Immoveable property includes ... 47 

Right of Suit. 

A personal right annexed to ownership 
of property ... 154 

Assignee of subjeot-matter of suit, gets 241 

Assignment by subrogation of for 
tort, whether valid ... 161 

Effect of contract of insurance on, 161,161 /.n. 
For a wrong is a chose in action ... 62 

For tort unassignable — Immaterial 
whether tort complained of relate 
to moveable or immoveable pro- 
perty ... 160 

Mortgagee's, to sue mortgagor twice 18 

Not property ... 116 

Bale of interest to which, is incident 
is valid .. 180 

Sale of mere, void ... 180 

Transferability of xxx, 120, 154, 155 

Right of Way. 

User leads to presumption of, English 
and Indian Law ... 9 

Right of Worship. . 

Immoveable property includes ... 48 

Transferability of 126, 127, 128, 148 

When jLransforable 126, 127 

Right to collect Dues. 

On a piece of land, whether immove* 

able property ... 47 

Right to Light and Air. 

Chance of acquiring a, whether im- 
moveable property ... 48 

Riparian Proprietor. 

Transferability of rights of ... 168 

River. 

Transfer of land, whether, pasees half 
of adjoining river ... 247 

Rooted in the Earth. 

What ajre ... 55, 56 

When things, immoveable property. 55, 56 


Sadhs. 

How far governed by Hindu law ... 29 

Salary. 

Dpe for past services, if actionable claim 164 
Due for past services, if debt ... 164 

Of public officer. Assignability of 120, 164 
Payable in future, if attachable 64 /.n. 
Bee Wages, Words and Phrases, 
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Absolutely transfers all, to transflsree... xxziv 
Analysis of transaction before it is 

effected and after ... xxxv 

By auction C!20, G21 

By private treaty and by auction, 
Difference between 6*20, 621 

By trustees ... 672 

By trustee and by Court, Difference 
between ... 672 

Contract for sale and, Difference be- 
tween ... xxziv 

Contract for, how differs from other 

contracts ... 588 

Contract for, Section how differs from 
English Law ... 586 

Contract of, and contract to sell, Dif- 
ference between ... 589 

Defined in S. 54, Tr. P. Act xxxiv, 585 
Definition of, applies to sales of all 
kinds including those by operation 
of law . 587, 589 

Definition of, by Blackstone ... 585 

Definition of, not exhaustive ... 602 

Discharge of incumbrances on 702, 703, 

704, 706 

Discharge of incumbrance on, Courts 
not to act suo moto ^... 704 

Discharge of incumbrance on, Limits 
of rule of 704,* 705 

Discharge of inoumbrance on, Principle 
of ... 703 

Discharge of incumbrance on, Procedure 
of ' 702, 704, 706 

Discharge of inoumbrance on, Rules 
inapplicable where decree has been 
passed on incumbrance ... 703 

Discharge of incumbrance on, whether 
Court bound to issue notice ... 704 

Dower, In lieu of ... 602 

Elements of xxxv, xxxvi, 587, 591, 592 
Evidence not admissible to show that 
sale was only gift • ... 597 

Exchange and, Difierence between ... 585 

Failure of oonsideration not ground for ^ 
rescission of ... 598 

Formalities for efieoting, in Archaic 

Hindu society ... xx 

Formalities for making, before and after 
Tr. P. Act xxx\^ 687 

How differs from a contract for , ... 587 

How far in vogue in old Hindu society, xix 
How made 585, 587 

Importance of registration of ... 588 
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Sale— (oonold.). 

Incidents passing on 619, 6*20 

Interest oonveyed by 663, 664 

. Interest payable for discharge of in- 
cumbrances on, Calculation of ... 705 

Investments made for discharge of in- 
oumbrances on. Effect of variation 
in funds ... 706 

. Mahomedan law of 601, 602 

Mortgage-decree, Discharge of incum- 
brances, Rules of, ioapplioable to ... 706 

Mortgage or, Test to find out whether 
a transaction is a 594 /. n., 596, 597 

Notice on ... 80 

* Of crops, trees, or other matters in a 
growing state in land, when conveys 
an interest in land ... 56 

Of immoveable property, Rules under 
Act how differ from Hindu and 
Mahomedan Law of sale of 5S6, 587 

Of intangible property, can be made 

only by registered instrument 585, 586 

Of one of two properties subject to a 
« common charge, Rights of purchaser. 

Principle as to ... 70Q 

Of one of two properties subject to 
common charge, Rights of buyer ... 700 

Of property below Rs. 100 in value. 593, 604 
Of property situate partly in and part- 
ly outside British India, Where to 
be registered ... GOO 

On attempt ,at, right of pre-emption 
commences ... 601 

Principle of marshalling applied to ... 700 

Registration of, when oompulsory 111, 600, 

601 

Title by adverse possession not a title 

by ... 602 

Voluntary and involuntary, Difference 
between 666, 667 

What is a contract for ... 565 

What is a • ... 589 

When ownership or property passes on. xxxv 
Whether, is converted into mortgage 
by a mere reservation of power to 
repurchase ... 694 

Whether adequacy or inadequacy of 
price essential element to complete 
sale ... 598 

Who are parties to ... 704 

See Price, Vendor and Purchaser, 
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Decree or order does not include 


482 
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Bale Deed. 

Stamp duty on, bow oaloulated 626, 627 
Whether ezeoution of, necessary in 
case of possession under a decree 
for specific performance ... 609 

Sale of Goods, 

Stipulation as to time essential 611/.n. 

Salvage. 

Charges are exceptions to the priority 
rule ••• 475 

Saranjam. 

Alienability of ... 153 

Bight to possession and management 
of, immoveable property ... 47 

See Words and Phrases, 

Savings. 

Decree obtained after Act on right 
created before its enactment, how 
far affected by Act ... 26 

Legal relation arising after Act, how 
far affected by it ... 25 

. Of certain enactments from operation 

of Tr. of P, Act ...15-*43 

Of existing rights and liabilities ...22 — 27 
Personal laws, Saving of, from opera- 
ration of Act ••• xxvii 

Principle of saving personal laws 31, 32, 33 
Prior legal relations, how far affected 
by Act . 22. 23. 24 

Repurchase, Right of, under 8. 310 A, 

C.P.C., saved by Act ... 27 

Saving clause in Act in favour of crown 

refers to rights in crown property ... 41, 42 
See Construction of Acts, 

Secondary Evidence. 

See Parol Evidence. 

Secrecy. 

Ptsud, Badge of . — 

Secured Debt. 

Not actionable claim — 

Security. 

Three kinds of. in Bogliah law ... xlv 

Belf aoquialtfon. ^ r 

See Fraudulent Transfer, Bmdu Law. 
Mahomedan Law. 

Seller and Buyer. 

See Vendor and Purchaser, 

Service Inam. 

Bee Crown Grants Act (XV of 1895), 

G, TP— 95 


Servioe Tenurei. 

Inalienablb 130 

Servitudes. 

Various restrictions on property as to 
user and time produce jura in re 
aliena ... zvii 

Settlement. 

Annuity, Settlement of, that it should 
be paid to beneficiary only, Effeot of. 268 
Direction to pay to sole use of person 
named, Effeot of ... 258 

Share in Companies. 

Transferable ... 66 

Share In Estate. 

Included in property ... 114 

Share in Registered Company. 

Moveable property ... 48 

Shebait. 

Remuneration paid to, whether transfer, 
able , ... 65 

Shrubs. 

Sqb Words and Phrases, 

Sikhs. ’• 

How far governed by Hindu Law ... 29 

Simple Mortgage. 

Operation of lisymdens in case of ... 511 

Solicitor. 

Mortgage effected under advice of, 

Effeot of ... 226 

Special Damages. 

When recoverable from vendor ... 623 

Specific Performance. 

Cannot be refused on account of 
vendor’s stipulation for payment of 
penalty in case of default 624, 625 

Decree for, not granted when injury 
• complained of, can be atoned for by 

payment of damages ... 276 

Effeot of laches in enforcing a contract 
of sale on remedy of, 627, 628 

Lis pewdens no answer to billcfor ... 626 

Stipulation to pay a sum as liquidated 
damages or penalty as security for 
performance no bar to a suit for ... 631 

Suit for, cause of action only against 
vendor — 
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Specific Performance -(conoid.). 

Vendor having no title atobntract but 
acquiring same subsequently entitled 
to ... 469 

When can be sued for, by vendor ... 624 

'When cannot be enforced ... 599 

See Contract for Sale, 

Specific Relief. 

Grant of. discretionary with Court ... 644 

Principles guiding grant of ... 621 

Specific Relief Act (1 of.l877). 

Beferenoe to ...xlv.lS, 

47, 196. 599, 607, 614 
618. 621. 623. 624. 625. 628. 641, 
643, 652, 658. 659, 662,664. GS8. 693. 699 

Spei SucceBBlonlB. 

No interest, whether vested or contin- 
gent. in the case of Mahomedans ... 329 

Not recognised by Muhammadan Law. 140 

Whether intangible property ... 590 

See Chance, Suicessicn 

Stamp. 

Belinquishment by benamidar in favour 
of real owner, to be stamped as* 
release .... 438 

See Conveyance, •* 

Stamp Act (11 of 1899). 

Reference to 626. 627, 650, 690 

Stamp Duty. 

Crown grants exempted fronr ... 41 

In case of transfer by vendee to bis ven- 
dor an interest in property sold by 
way of mortgage ... 627 

On a sale deed, amount bow calculat- 
ed 626. 627 

Standing Crops. 

If immoveable property ... 44 

Big]|t to, recognised by permitting ao- 
cess thereto for being taken away ... 503 

Standing Timber. 

Immoveable property for certain pur- , 
poses 51 

Whether immoveable property ... 50. 51 
See Words and Phrases. 

Statutes, Construction of. 

See Construction of Acts, * 

Statute Law Revision Act. * 

Refe^noe to ... zi 

Statute of Fraud. 

See Sf., 29 Car,, ii. c, 3. 


FAGS 

Statute 18 Edw. 1. 

See^De Donis, 

Statute 18 Edw. 1. (1. 1. 

See Quia Emptores. 

Statute 32. Henry YlII, C. 34. 

Reference to 143 

Statute 13, Eliz. C. 9; (1871). 

Reference to 530, 634, 536, 681 

Statute 27, Ellz, C. 4 (1884). 

Reference to 530, 681, 636, 539 

Statute 43, Eliz. C. 4. 

Reference to 307 /. n. 308 

Statute 29. Car. 11, C. 8. 

Applicability to Parsis ... 81 

S. 7. Reference to ... 118 

Statute 4, Anne, C. 6. 

S. 10, Reference to as source of provi- 
BioD re payments made bona fide of 
rents, etc. ... 486 

Statute 6, Anne, C. 2. 

S. 3, Reference to . . 83 

Statute 7, Anne, C. 20. 

Reference to ... 83 p 

Statute 9, Oeo. 11, C. 36. 

Reference to 307 /. n , 308 

Statute 9, Oeo. II, C. 63. 

Reference to 307 /.w. 

Statute 9, Geo. Ill, C 16- 
Reference to ... xi 

Statute 39 & 40, Geo. Ill, C. 98. 

Reference to 315, 317 

Statute 49, Oeo. Ill, C. 176. 

Reference* to ... 844 


Statute 8 & 4, Will. IV. 0. 27. ' 

S. 25, Reference to 
Statute 8 & 4, Will. IV, C. 74. 

Reference to 

Statute 8 ft 4. William lY, G 88. 

S. 53, Reference to 
8tatute2ft8, Ylct, C. 11. 


... 681 

# 

... zxx 
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Statute 4 ft 8. Ylot., 0. 88. 

Sa. 210, 16, Reference to 308 /.n. 
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308 /. n. 

Statute 8 ft 9, Yic , G. 106. 

S. 6,* Reference to 

136 

Statute 11, Yiot., G. 21. 

S. 24, Reference to 

580 

Satute 11 Yiot., G. 28. 

B> 68. Reference to 

581 

Statute 11 ft 12. Yiot.. G. 21. 
Reference to 

278, 679, 681 

Statute 14 ft 18. Yiot., G. 24. 
Reference to 

308 >.n. 

Statute 14 ft 15. Yict., C. 25. 

8. 3, Reference to 

69 

Statute 18 ft 16. Yfct..C. 49. 

Reference to 

308 f,n. 

Statute 16 ft 17. Yict, G. 98. 

Reference to 

Statute 17 ft 16, Yiot., C. 1(2. 

Ss. 1, 13 & 14, Hoferenoe to 

308 f.n. 

Statute 22, Yict., C. 27. 

Reference to 

308 /.w. 

Statute23ft 24, Yict., G. 119.* 
S. 2, Reference to 

... 505 

Statute 24 ft 29; Yict., G 62. 

Reference to 

zi 

Statute 29 ft 26, Yiot , C. 89. 

6. 112, Reference to 

66, G46 / n. 

Statute 30 ft 81, Yict , C. 47. 

S. 2, Reference to 

... 504 

Statute 30 ft 31, Yict., C. 48. 

Beforenoe to 

... 621 

StatuteSOftSI.Viet., C. 69. 
Reference to 

681 f.n. 

Statute 32 ft 33. Yict.. C. 71. 
Reference to 66, 531, 

566, 667, 668 

Statute 83 ft 34. Ylct .C. 13. 
Reference t > 

... ZIV 

Statute 33 ft 84, VIct., C. 23. 
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Rule 5, S. 2, Reference to 675, 677 
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S. 10, Reference to ... 611 

Statute 40 ft 41, Yict., C. 88. 
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Statute 40 ft 41. Yict., C. 84. 681 /.». 

Statute 44 ft 49, Yict..C. 4. 

S> 16, Reference to 641, 645 

Statute 44 ft 40, Yiot., C. 41. 
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631, 632, 632 /.w., 640, 650, 
• 659, 662, 672, 676, 704 


Statute 44 ft 49, Yict., C. 44. 

6, Reference to * ... 703 

Statute 44 ft 45. Yict , 0.45. 

S. 5, Reference to ... ♦706 

Statute 49 i46, Yict.. C. 21. 

Reference to 308 /.n. 

Statute 45 ft 46, Yiot , C. 39. 

S. 1 (4) i, Reference to ... 113 

S 2 74,75, 75 /.w., 605 
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Statute 46 ft 47 Yict.. C. 52. 

8. 4, Reference to i... 532 

8s. 48,*40, Reference to ... 531 

S. 168 (1), Reference to ... 113 

Statute 46 ft 47, Yict , C. 61. 

S. 34, Hcferonce to ... 59 

Statute 47 ft 48. Yict., G. 84. 

S. 14, Reference to ... 83 
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Statute 53 ft 84, Ylo., C. 89. 

S. 6. Reference to ... 146 

Statute 84 ft 85. Ylltt., C. 64. 

Reference to ... 83 

Statute 84 ft 88, Ylct.. C. 73. 

Reference to 307 f»n„ 308 /.n. 

Statute 88 ft 86. Yiot..G. 88. 

Reference to 289 f,n» 

Statute 86 ft 87. Yiot.. G. 21. 

Reference to 531. 536. 539 

S. 2, Reference to ... .564 

Stipend. 

Not trAneferable ... xzz 

See Words and Phrases » 

StFldhan. 

See Hindu Law. . 

Striking off Execution Prooeedinga. 

Significance of . ... 527 

Snb-leaaea. « 

See Leases. 

Sub-poena. 

Service of. if a sufficidnt lis 'pendens 

93. 509 f.n, 

Sucoeaaion. 

Chance of. cannot be transferred 119, 133, 

• ' 134, 135 

See Crown Grants Act (XVofl395)t 
Hindu Law, Mahomedan Law. 

Socceaaion lot. 

Reference to ii, zv, 3, 269, 277, 278, 284, 
287, 288, 297, 303, 306, 307, 315, 316, 
321, 322. 325, 327. 332, 334, 336, 337, 
338. 341, 345, 346, 347, 350, 352, 507 
rgt., 641. 

Suicide. • 

Forfeiture of personalty of English law 
as to. Applicability to India Of ... & 

Suit. 

Alienation after institution of, is sub- 
ject to operation of rule of lis pendens 509 
A proceeding which terminates in a 
decree ... 507 

Contention, when commences •615, 516 
Culminating in decree exparte^ or on 
confesdloD oc on compromise whether 
oonten^ous or not, discussed 514, 815 
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Suit— (ooncld.). 

For recovery of unpaid purchase money 
from property, Limitation for 622. 683 
• Pending, regarded as actively prosecuted 
until stayed, withdrawn or finally 
disposed of ... 509 

Transfer in anticipation of. Whether 
fraudulent ... 572 

Restoration of, after dismissal for de- 
fault or after withdrawal. Operation 
of lis pendens ... 511 

Review not a continuation of ... 511 

When becomes actively prosecuted to 
enable its pendens to commence 509, 510, 

611 

When contentious and when not 507, 613, 

514, 515 

Whether contentious or non-contentious. 

Origin and nature determine 513, 514 
See Price, Bight of Suit. 

Suit Yaluation. 

See Valuation of Suit. 

Suni Borahs. 

How far governed by Hindu Law ... 29 

Superstructure. 

Mortgage of, is a mortgage of immove- 
able property ... 47 

Surrender. 

To be made only with landlords’ con- 
sent ... zzziz 

Survivors. 

Limitation 3 to interest of 339, 341 

See Contingent Interest, Words and Phrases. 

Survivorship. 

Presumption as to. how far arises by 
conveyance to two persons without 
intention indicated ... 464 

Symbolical PoBsesBion. 

See Possession, 

T 

Tangible Property. 

What is 589, 590 

Tangible Thing. 

Present possession is necessary ... 591 

Taxes. 

Acquisition of property by Govern- 
ment, A mode of 
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Taoaooy. 

Notice of, eSeot on purohaaer with oon- 
struotive notice of lesaora’ title ... 82 

See Landlord and Tenant, 

Tenanoy-in-oommon. 

English law, incidents of ... 466 

Tender. 

What constitutes sufficient ... 686 

Teivitorlal Extent . 

Of Act specified ... 14 

Things attached to the Earth. 

See Attached to the Earthy Transfer of 
Property, 


Timber. 

See Words atid Phrases, 

Time. 


Of notice ... 71, 72 

Stipulation as to, essential in case of 

sale of goods 611 f,n. 

Whether essence of contract, in law and 
in equity, before the Judicature Act. 611 f.n. 
See Contract of Sale, 


Title. 


Acquired by adverse possession, not title 


acquired by sale ... 602 

Acquired by prescription ... z 

Covenant for, by vendor 602, 663 

Duty to inquire into ... 88, 89 

Enquiry into, by purchaser. Principles 
as to ••• 88 

Notice of tenancy if notice of ... 91 

Notice of tenancy if notice of lessor’s 

title ••• 88 


Of purchaser at court sale, when'eom- 
menoes, Indian and English law of. 640 
Of purchaser, Sale at under* value no 
blot on ••• 6^9 

Possession, how far evidence of ... 88 

Want of valid, if sufficient ground for 
rescinding a contract of sale ... 615 

See Consirttetion of Acts, Possession, 


Title-deeds. 

Delivery of 676, 676, 677 

Examination of ...80, 646 

Notice of, being in third party’s posses- 
sion, give notice of charge ... 103 
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Seller’s duty to produce 644, 645 

2*0 whom to be delivered by seller when 
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Transfer of land passes ... 939 

Who must give inspection of 645, 646 

Toda Giras Hak. 


Right to receive annual payment of 
iqamdar who acquires village is im- 
moveable property ... 45 

See Words and Phrases, 

Tolls. 

Acquisition of property by Govern- 
ment, A mode of 

Torts. 

Minor’s responsibility for 
See Right of Suit, 

Tradd Fixtores. 

An ezoeption to the rule as to annc^'ca* 
tions . ,,, 

Whether form part of the property ... 53 

Trade Mark. 

Right bo, is nob property ... 116 

Transfer. 

Antedated, is forgery ... 571 

Antedated, when fraudulent transfer. 571, 672 
Defined 116, 1^ 

Incidents passing with ... 241 

Includes devise ... 166 

Inheritance and, Difference between)... 292 
Intention, Test of restraint on ... 261 

Lis Pe'ndens, ..." 504 
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Transfer of 196, 197 
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Transfer, how to make ... 252 

Transfer of bonds &c., pass interest on 

bonds &c ... 250 

Trust and, Relation between 118, 119 


... xvi 

... 196 
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What are prohibited as fraudulent; ... 547 

What property is capable of, and 
which is not ; S. 6. 119, 120 

Without possession, when is fraudulent 

568, 569, 570 

Writingi^in what oases, necesasry 253, V51 
See Alienation, Co-parcenary Inierrst, 

D isqualifled Per son, Par tiixcn, Words 
and Phrases^ 


Transfer by Operation of Law. 


Execution sale, forfeiture, insolvency 


are examples 

4 

Not governed by Tr. P. Act 

27 

Priority as regards 

... ‘ 474 

Transfer by Sucoeasion. 


If dealt with in Tr. P. Act 

27 

Transfer in Fraud of Creditors. 


Oiroumstanoes under which transfer of 

property becomes 

672, 673 

Transfer In Invitnm. 


Not affected by Act 

... * 16 

Transfer Inter Partes.^ 

• • 

If dealt with in Tr, P. Act 

... * 27 

Transfer of Property. 
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245, 246 


Agricultural fixtures. Whether, pass 
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Apportionment of benefit of obligation 
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only under limited circumstances... 389. 

390. 391 
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law, Distinction between ... 27,28 
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perty, Effect of ... 468 
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nation, Invalidity of (S. 10) ... 264 
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For benefit of unborn person, Scope of 
rule as to 284-287 

For charity, Principle of ... 308 
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between ... 308 
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Joint transfer for oonsideration, S. 45 
Tr. P. Act ... 4C3 . 

Law against, to disqualified transferees. 

Nature of ... 187 

Law or oovenant, in breach of, Effect of tR5 
Law relating to, where tiansferor or 
transferee has only partial in- 
terest ... 457 

Limitation over of property when fails, 

S. 16, Tr. P. Act ... 306 

Limits imposed upon, by publio 
policy XXX 

Made by Court of incompetent juries 
diction governed by Tr. P. Act ... 28 

Made orally, how far upheld by deli- 
very of possession 480, 481 

Meaning of term ... xxix 

Minor, by, Legal effect of ... 190 

Mortgage implies transfer of in- 
terest ***** 

Not absolute, restriction valid ... 279 

Not affected by S. 2, cl. (c), Tr. P. • 
Act •• 28 

No transfer except through trusts in 
oases of images, hospital, charity ... xxix 
Obligations under, how arise ... 118 

Once completed cannot bo modified 
or rescinded ... 

Operation of transfer (S. 8) ... 2i6 

Opposed to public policy. Effect of ... 181 

Oral transfer (S. 9) ... 251 

Origin of, as mode of acquisition of 

property ••• **” 

Payments hona fide made to defective 
title holder in cases arising on, 

Effect of 488 -489 

Persons oompetont to transfer (8. 7). 188 

Persons entitled to transfer property 
only under limited circumstances, 

Who ate • 388.389 

Portions of Tr. P, Act oonoeming 
registration to be read as part of ... xxviii 
Priority of tights created by transfer, 

S. 48, Tr. P. Act ••• 469 

Protection of B. 38 available only when 
transferor alleges existence of justi- 
fying circumstances ... 389 

Reinstatement of property insured, 

Transferee’s right to 485, 48G 

Relating to future property must 
observe some conditions — x*** 

Restraint on alienation, Difference 
between Hindu Law and Act ... 283 


Transfer of Property~(contd.). 

Revocable on bankruptcy 276, 279 

Rules enunciating limits of, subject to 
condition or restriction (Ss. 10-37, 

Tr. P. Act) .. xxxi 

Rules re absolute transfer and against 
transfers in perpetuity, Distinction 
between 291, 292 

Rules of oonstruotion of applicability 
of, to transfers to a class ... • 299 

Rules applicable to transfers by means 
of written instruments ... 349 

Rules as to contingent interest of sur- 
vivors ... 339 

Rules in English and Hindu Law of, 
'Difference between ... 299 

Rules of English law ... 304 

Rules of Indian Law ... 304 

Rules of Will 301, 302 

S- 48, Registration Act, Oral trans- 
fers affooted, how far by ... 480-1 

Securities follow debt, when transferred 249 
Subject to mortgage, bow far affected 
by result of 'subsequent suit ... 525 

Things attached to the earth, whether 
« goes with land ... 246 

Time from which transfer bevins to 
opeiate 472, 473 

Title-deeds pass will) land transferred 239 
To a class, Gift to widows of sons is, 
according to Hindu and Mahomedan 

Law ••• 302 

To a clasa. Rule as to, validity of, 
according to Hindu Law 298, 299 

To a class, Rule as to, not applicable 

to transfer to personal designatee... 302 
To a class, Rule as to, same as 
English Law ••• 297 

To a class, Rule of, according to Hindu 
Law 299. 300, 301, 302 

To a class, when fails ... 297 

To be unconditional as to transferee’s 
right of enjoyment generally ... xxxl 

To take effect on failure of prior trans- 
* fer, Rule in accordance with English 
Law, viz, limitations upon void 
limitation ate void 306 

To unborn person, if transfer ... xxix 

Transfer and “ agreement to transfer,” 
Difference between ••• 246 

Tranafe*r by ostensible owner (8 41) ... 422 

Transfer conditional on performance of 
act, where no time specified for per- 
formance (S. 33) ••• 
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Transfer of Property— tconcld.). 

Transfer conditional . on perlorinanoc 
of aot, where time is specified for 
performance (S. 34) 365 

Transfer for consideration by persons 
having distinct interests, S. 46 ... 467 

Transfer of immoveable property, 

General rules governing ... 

Transfer of land carries the incidents 
thereof ••• ^42 

Transferee’s right under insurances 
effected on properties transferred, 

B. 49 

Trees and crops pass with land trans- 
ferred 239. 240 

Ulterior disposition, Invalidity of, can- . 

not affect prior disposition (8. 30) ... 353 

Voluntary transfers are of six kinds ... xxxiv 
What passess on a 233, 234, 235 

Who can make ••• 

With condition making interest deter- 
minable in insolvency, etc., Differ- 
ence between English and Indian 
Law • ...276,277 

With condition making interest 
determinable on insolvency, etc. and , 
with condition superadded that it 
shall cease on certain unspecified 
event happening, ’ Difference bet- ^ 

277 

ween *•* '*** 

With condition making interest deter- 
minable on insolvency or attempted 
alienation, void , * ••• 276 

See Delivery oj Possession. 

Priority, Transfer, Transfer of Property. 

Transfer of Property Act (lY of 1882). 

Amendments to. Reference to xxvi, 3 

Areas excluded from operation of 
certain provisions of ••• 

Branch of law of contracts ... HO 

Oh, II, Analysis of, and comments on xxix 

— xxxiv 

Commencement of. Date of • ... 1 

Criticisms and comments on, in Bill 

stage circumscribed. Scope of Act... xiiv 
, Grown Grants Aot and, Relation betwecn.33 43 
Does not particularly treat of contract 110 
Equitable principles of, applies to 

Grown grants ••• 42, 43 

ExbaustivenesB, Nature and scope of. • 2, 4 
History and leirislative proceedings of, 
in its Bill stage xxiii, xxvi. 2 

How far affected by provisions of 
Registration Aot 110, 111 


PAGE 

Transfer of Property Aot (lY of 1882)«-(old.). 



Interpretation of 

2.3 


Looal extent of ... 1 

.2.4 

365 • 

New rights or obligations neither 



created nor imposed 

2, 4 

467 

Preamble to 

1,4 


Pre-emption and. Relation between ... 

16 

xxxi 

Retrospective operation of Aot, Clause 



as to, unnecessary 

xxvii 

242 

Rights protected under S. 39, What are 
Scope confined only to transfers by 

396 


act of parties 

17 

483 

Short title of 

1 


Source and basis of ... 3 

Summary, of and comments on, Ch. I xxvi, 

xxvii 

Transfer by operation of law not govern- 
ed by ... 27 

Transfer of property inter vivos dealt 
with in ... 3 

Transfers inter partes not dealt with 
in ... 27 

Transfers made by Courts of inoompe- 
tent jurisdiction governed by ... 28 

See Buddhists, Daindupat, Ostensible 
ownership. Transfer in invitum. 
Transferee. 

Frandulent intent of, material in case 
of fraudulent transfer ... 554-6 

Transferee excludes person having 
only benefit of obligation ... 492 

Who is ... 497 

See Vendor and Purchaser, 

Treasure Trove. 

Ownership of, in whom vests ... ix 

Treasure Trove Act, 1878, 

Reference to ... ix 

Trees. 

If immoveable property ... 44 

See Transfer of Property, Words and 
Phrases * 

Trespasser. 

Claim of, to compensation when main- 
tainable ... 496 

Owner of land not bound to protest 
against improvements by ... 496 

Trust. 

English law, Principles as to, how far 
qualify those of English law ... 8 

Implied and constructive trusts, Differ- 
ence between 118 fin. 

Transfer and. Relation between 118, 119 

Transfer Ssubjeot to, whether frandulent 571 
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TriiBtB Act (II of 1882). 

Reforoncc to 07, llfl, ‘224, .W. .‘UG, 

TiTO, 577-8, 007. OQ.'^ 4. 054, 072. 


TruBtee. 

Notice to ... 110 

Notice to one, is notice to several trus- 
tees ... 110 

Powers of ... 224 

Trustoo Act (XXYIl of 1866). 

S. .81, Reference to ... 18 

u 

Ulterior Dispoaition. 

Causes of invalidity of ... 853 

Docs not take effect unless condition 
strictly fulfilled ... 352 

See Conditionnl Ttan^fer. 


Ulterior Transfer 

Conditional on bappeninp or not 

happening of specified event .. 319 

Principle of the rule of ... 350* 

Sec CortlUion, Suh^pqKoit. 


Unborn Persona. 

Alienations to, Tjunils of, Ss. 13-10 ♦‘t 
g. 20 ... 119 

IVanafer in favour of, not .sanctioned 

by Hindu Law ... .32ti 

Transfer of property to, If transfer ... xxix 

When grant to, valid according to 

Hindu Law ... 29,3 

See Gift, Trnnfifev of Pin) P7ty, Vested 
Interest, 


Uncertain Right. 

In unaseertained property, not as- 
signable 

UnchaBtity. 

See Hindu Tjnir. 

Undisclosed Incumbrance. 

Hiir.fonoo of, wbe.ilior i 
rosoi'^sion of contract 

Unlawful Consideration. 

Triinsfer for, void 

Unliquidated Damages. 

Right giving rise to a suit for, not 

assignable 

Unregistered Conveyance. 

Priority of registered over, How doct 
rine of notice affects 
Q.TP -96 


G5 


proniul of 

nr.i, rn2 


ir.‘2 


68 
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UauriouB Gontr,act. 

However disguised tb bo so treated 


Valuable Consideration. 

See Consideration, 

Valuation of Suit. 

For cancellation and delivery of deed 

Varshasan. 

Annual allowance charged on immove- 
able property is immoveable pro- 
perty 

Immoveable property includes 

Vatandar. 

Mortgage of Vatan pr(>pcrty, Opera- 
tion of 

Powers of alienation of 

Vatandars' Act. 

Sec Jinm. Act 111 of 2^171 {JUwibav 
Flerediioiy ViUnqcs), 

Vatan Property. 

Origin and nature and limits of liabi- 

. lity of 

Vendor ahd Purchaser. 

Improvements made bona fide to im- 
moveal'D property and rights and 
li.vbilities of transferor and trans- 
teree . . 

Insurance, Hencfits of, bv whom 
claimable 

Loss to prrperty, Liability for, Three 
.stages of 

Purchase with notice affects person 
who had it 

Purchaser bona fide for value without 
notice takes free of incumbrances 102 

Purchaser hena fide without notice if 

must .plead absence of notice 101. 

Piircha^jcr, Breach of contract by, 
Vendor’s remedy for damages. 024, 

'purc'bascr by registered instrument, 
Priority ol, over a purclla^cr with 

f;07 

possession. 

Purchaser, Constructive notice in, no 
.exemption to vendor from giving full 
information 

Purchaser displacing a prior trans- 
feree. what must prove. 557 

Purchaser’s duty to bear expenRes of 
execution of conveyance 


627 


46 

47 


225 

225 


1^2 


602 

486 

690 

102 

103 

102 

626 

008 

88 

.558 

650 
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Vendor and PurohaBer— (con1iid.)< 

rurchaser’s duty to bear loss G8S, (189 

PurchflForp’ duty to disclose facts 

limited by vendor’s knowledgo ... 0R5 

Purchaser’s duty lo dipclose facts ma- 
terially enhancing value 630, 681, 685 

Purchaser’s duty to examine title deeds 80 

Purchaser’s duty to inquire before 
making his purchase ... 88 

Purchaser’s duty to pay all charges, 
etc. 699, 690, 691 

Purchaser’s duty to pay purchase 
money 685. 686 

Purchaser’s duty to prepare and tender 

sale deed at his expense ... 6‘26 

Purchaser’-s du».y to prepare convoy - 
ance . . . 

Purchaser’s failure to inquire into oc- 
cupier’s title, Effect, of, oil notice 
and equities ... 91 

Purchaser for valye with notice of in- 
cumbrance takes subject to it ... 102 

Purchaper, Fraud patent on face of 

decree presumes notice in ... lOl 

Purchaser has constructive notice of • 

charge through solicitor when latter 
has it actually 108 

I’urcbasec having notice of deed form- . 
ing link in chain of title ought to 
investigate and l.as coiistrui'tive 
notice thereof ... 9(i 

E^urchasor in English Liw, niclndcs 
also a lessee or mortgagee or an in- 
tending purchaser, lessee or mortga- 
gee ... 627 

Purchaser’s liability for incumbrances 691 

I’urcbascr's lien against whom availa- 
ble ... 697 

Purchaser’s hen, Assignability of . 697 

Purchaser’s lion, Oommonnement and 

extent of , 693, 691 

Purchaser’s lien extends to what pay- 
ments ... 698 

Purchaser’s hen, on balance of price 

under sale free from incumbrancr... 698 

Purchaser’s misrepresentation when 
ground for vendor to rescind a con- 
tract of sale 617^618 

Purchaser, Notice to, through^ his 
counsel, solicitor or agent ... 104 

Purchaser or mortgagee without notice 
not affected by lis ppn'iens, English 
Law • • • ^*05 
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Vendor and Purchaaep~(contd.). 

Purchaser of te.stator’s property from 
executor not bound to inquire 
wild her debts or legacies charged on 
property sold have been paid ... 79 

Purchaser’s rights 630, 631 

Purchaser’s right to charge for pur- 
chase mon“iy paid in advance 692, 603 
Purchaser’s right to have lands regis- 
tered 111 his name, not immoveable 
property ... 47 

Pureba-er’s right to improvements, etc. 692 
Purchaser’s rights under insurance 
policies before and after transfer of 

property 485, 4B6 

Purchaser’s rights where vendor con- 
voys property, part of which he is 
not entitled to convoy ... 468 

Purchaser, Vacant possession how far 

absolves him from duty to inquire. 89 
Purchaser without notice of fraud, 
from one who had obtained by fraud, 

Naiure of title acquired by ... 582 

Purchaser without notice of one of two 
properties subject to common 

charge, Rights of ... 7C0 

liolation betwoen, while contract of 

sale is tn fieri if that of trustee ai.d 
ceatui ijue trust ... 484 

Rights and duties of .592,628,629,630.63 1 .633 
ItigliK' and duties of, in Court sile ... 638, 

639. CIO 

Rights and dutic. of, on sale ... xxxvi 

Right.-! aod duties of. Rule founded nu 

natural jiistico ... (i3J 

Rights of, to relief against express co- 
venants 037, 6.38 

Rights of, under express contracts 633. 616 
VoTidor bound to answer only question.s 

relating to property or title thereto. 6'in,617 
Vendor cannot commit waste ... 679 

Vendor f’ vnnot eject tenants nor allow 

land to remain uncultivated ... 679 

Vendor’s duties 628, 629 

Vendor’s duty tn answer questions, 

What questions are to bo excluded 
from — 647-9 

Vendor’s duty to answer questions im- 
plies questions specific and direct hut 
not vague and general ... 647 

Vendor’s duty to deliver title deeds. 676, 676, 

G77 

Vendor’s duty to disohargo all incum- 
brances 660 



TOPICAL INDLX 


763 


Page 

Vendor and PuichaBer- (ccrntd.). 

Vendor’s duly to disclcsc materinl de- 
fects ... 640 

Vendor’s duty to disclose material facts 
concerning title ^ ... 97 

Vendor’s duly tb execute Cf^iveyance... 650 
Vendor’s duty to give possession 654, 655 

Vendor’s duty to pay all publico barges, 

cfco. 653, 660 

Vcndor’aduly to pay all public charges, 
etc, when ceases 659, 660 

Vendor’s duly to produce liile deeds. 644, 615 

Vendor’s duty to take care ol proper l.y 

before conveyance 65^, 654 

Vendor’s duly.to lake care of properly 
till sale is cuniplcto and prupcily 
pasccs to buyer ... qjO 

Vendor’s duty under cxprcLs agicc- 

mciiL ... 6m 

Vendor’s duty, wluii nuticc nrocludcj 

inquiry ... 6^,0 

Vendor, Fraud orin.itcrial nusdoscrip- 

tion by, FfTcct of, on Hgcccmcnt to sell 160 
• Vendor’s liability to deliver title deeds 
begins with p, lament tl puce by 
purchaser ... 67(, 

Vendor’s lion for ur.paid piiec is non- 

posstssory lien ... (,31 

Vendor’s lien f n properly for unpaid 
purchase monfv, where f-ccurity is 
price and is not for price of s;alc ... (iSi-i 
Vendor’s lien for purchase moruiy on 

laiid and abso on tille dreds 676 f.n. 

Vendor’s lien. Suit to or- force, Liini- 

tation for ... 627 

Vendor not having inlc at contract 
date but actjuiring it later ontilled 
to specific perforujance . . IGU 

Vendor not relieved by purchaser’s 
duties, from making full disclosures ‘Ji7 
Vendor’s rights • 62?, 680 

Vendor’s rights and liabilities tabulated 632 
Vendor’s right for unpaid purchase 
money, personal ... 681 

Vendor’s right to recover damages from 

purohaset for breach of contract 624, 625 

Vendor’s right to rent between contract 

and sale 678, 679 

Vendor’s righ t to retain possession of 

land for price unpaid ... 681 

Vendor’s sta-oments how construed... 647 
Vendor, Suit by, For recovery of pur- 
chase money. Limitation for ... 663 

Vendor, when can claim damages 624, 625 
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Vendor and Purchaser- (joncld.). 

Vendor wficn can enfcrco specific perfor- 
mance ... 624 

See Ccnirnct of Sale, Notice, 

Vested Interest. 

Applicability of the fection re, to 


Hindus and Maht medans 

... 325 

ConditionsJ limitation of, 

whether 

valid 

* ... 267 

Contingent interest and. Difference 

between 

321. 322 

Criterion of nature of interest 

created. 323 

Death of transfcroc does not 

deprive 

his rcpre.sontanvcs of 

... 324 

].)( fined 

xxxii, 321 

Divi.siblc 

324 

Immediate onjuvmLijt nut 

implied 

from 

285 

Lawalw.i>s favours yesling ui 

eotatcL. xxxi 

Principle of 

321,322 


Suspended, when futurity ’is annexed 
to substance of gift 
q\mc of vcbtiiig’ 

Transferable 
Ui/born pcrsoiis whin acquire, riin. 
oiploHbto, Scope of 325,326 


332 

324 

324 


Whet/ divettc'd 


331 


Whether interest is, or contingent 
interest, a question of construc- 
tion 322, 323 

See Cohlihijeut Iniciesi. 

Vested Remainder. 

Contingent remainder and, Difference 


between 

Sco WoiOsand Piuobes. 


286 


Vested Rights, 

llow' far HlfoctcJ by .\cts passed ... 18, 27 

Village Communities, 

Causes 0^ their decline and fall xx, xxi 

Decline and fall of, traced xx, xxi 


Voluntary Conveyance. 

When fraudulent 
Will IS 


547, 548 
... 565 


Voluntary Deeds. 

Opposed tq deeds supported by valua- 
ble eoiisideralioii ... 563 

When presumed fraudulcuL 564, 565 

When regarded void 563, 564 

Bee Ex post facto Cons' deration^ 



764 


TOriCAL INDEX 


Page 

Voluntary Transfers. 

MobI exposed to attsok, when deiri- 
mental to cUim'3 of oroditnrs ... 647 

When may bo presume^ to be fraudu- 
lent • 547. 543 

See Fraudulent Transfer, 

Vriiti. 

When saleable ... 65 

w 

Wager. 

Cjntracb of ... 0 

Wages. 

Future, or SiUry of a LiOcvant not 

property but a mere expectancy ... 116 

Waifs. 

Ownership of, in whom vests ... ix 

Waiver. 

Misdescription of property gives rise 
to none ^ ... OG') 

When may be implied ... G6U 

When possession creates a . ... 6C9 

^qqEUcIio^i, 

Waqf. 

Inalienable except under ouicrgoiicy... *130 
S 2 e Pcrpziuities. ^ •* 

Waste Lands. 

Crown owner in India of ... x 

Disposal of, Eulos as to ... 37 

Water. 

Right to use, goes with land , . '2n 

Nob subject of exclusive ownorsbip ... ix 

Water Course. 

See Riparian Proprietor 

Widow Rc marriage Act (XY of 1856] . 

Ss. 2, 3, 4, Reference to 213 

Wilful Abstention. 

From enquiry, Cases in which proved 
or presumed 76, 76, 77 

Constructive notice presumed from .. 75 

May be evidence of fraudulent omission 
or gross negligence ... 75 

Must bo from enquiry which ought to 

have been made ... 75 

What is ... • 75 

Wilful Default. * 

See Words and Phrases, 

wm. 

A Yoluulary convey aace ... 565 
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the person can 

... 346 

... 377 

43 

* ... 506 

16 

... 193 

... 5. 331 
payments in the 

... 378 

242, 243 
... 377 


A condition before 
take intcreBb 
Abeenoe of a contract 
A tionable claim, 

A Aive prosecution 
Atleot 

Aiiuildustuck 
And 

And other pfriodical 
nature of income 
Annexed thereto 
Annuities 

Apportionment ... 377 

Appurtenant ... 243 

A-3 against iho seller ... 700 

As between transferrer and transferee 377, 

378 

As its nature admits ... 655 

As soon as ... 329 

As soon as pos.siblo ... 652 

Attached to the earth ... 43, 54 

Authorized only under corlain cir- 
cumstances variable ... 388* 

Babuana property 151, 152 

Benami ... 426 

Benefit of an obligation ... 403 

Benefit shall revert to transferor ... 362 

Beneht under it indirectly ... 362 

Born in donor’s lifetime ... 292 

British India ... 4 

British possession ... 4 


By ant of parties 

... 4, 11 

Caveat emptor ; qiu iqnorare nun 

detint quod jus allenum emit 

... 610 

Ch ilvadi 

... 148 

Champerty anduiiintouancc 

150. 157 /.w. 

Charges 

... 700 

Chose in action 

154, 159, 249 

Class 

... 302 

Common clfarge 

... 700 

Conditions and liabilities 

... 457 

Consent 

... 424 

Consideration 

171, 648 

Contentious 

... 607 

Contentious suit 

507, 613, 614 

Contentious suit or proceeding 

... 607, 
513, 614 

Gontirgent inloresl 

321, 327 

Contract in writing 

... 627 

Co-owners 

... 457 

Court 

... 703 

Creditors 

... 542 

Crope and produce of land 

52 
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Cuasi vvaUo pretio staiiUo 


... 597 

Debt 


...63, 230 

Debutter properly 


... 234 

Doolaration 


... 480 

De die in diem 


.. 379 

Delivery oE possessioa 


604, 605 

Dependent 


... 342 

Dependent upon a condiLion 


... 312 

Dm per diem 


... 378 

Diroetly and apjcifioaliy in quo-Jlion 

... 507 

Direct or allow 


704. 705 

Dividends 


...• 377 

During which tho contract eubbista 

... 445 

Ejusdem generis 


... 378 

Emblements 


... 51, 52 

Endeavours to transfer or dispose of 

... 281 

Erroneously represents 


... 445 

Escheat 


xiv 

Established beyond the limits 


... 507 

Every transfer of immoveable property. 536 

Except under the authority 

of the 

• Court 


... 503 

Exchange 


... 688 

Executor dc son L)rL 


... 223 

Express im fazit cesiarc t icUuni 


634 f.n. 

Fails 


... 342 

Femme covert 


... 197 

Fidei couimissiim 


... 320 

Foreclose 


xliv f.n. 

p^orfeituro 


xiv 

P'raud 

536, 

675 f.n. 

PVaudulent xxxvi, 631, 698 

P^rom tho profils of iininovoablo pro- 

perty 


.. 395 

Generation to generation 


.. 291 

GhatwaJi interest 


.. 151 

Good faith 

125. 

499. 537 

Goods and chattels 


46 

Grass 


52 

Gross negligence 

% 

78 

Growing crops 


62 

llamesha 


.. 234 

Haq-ichaharum 


.46, 240 

Halchittas 


.. 223 

Having authority 


.. 606 

Heir 


.. 272 

Heir-apparent 


.. 134 , 

Hoir-presuuiptivo 


.. 135 

Hereditary ollicis 


16 

Hibbauami 


.. 135 

Hi kirn 


.. 376 

His bhare 


.. 157 


Words and Phrases— (could.). 

TAQE 

Honoraria 

... 198 

Identical interests 

... 465 

If * 

... 329 

If he has notice 

... 395 

If the fulfilment is impossible 

... 342 

Immoveable property 

43 

Improvements 

193, 601, 
602 

In alteno solo 

... 407 

la case of death 

... 337 

Incumbrance 

687, 703 

ludobtod 

566 fM. 

Indicia 

... 437 

In exchange fur a price 

... 568 

In'invitum 

257. 206 

Insolvency 

... 277 

Instrument 

... 43, 53 

Intangible thing 

... 590 

Intent 

... 636 

Intent to defraud 

... 639 

Interest 

... 407 

Interested in the property 

... 541 

In terronm 

... 353 

In the absence of a contract 

to the 

•contrary 

... 633 

Jagir 

30. 153 

Kabul id t 

... 431 

Kanom 

... 419 

Karla 

217. 221, 
223. 388 

Kkob , , 

453 /.7t. 

Koolbab hootkanvo 

40 

Lands, lenomeuls and heruditamonts. 46 

Liability 

27 

Living person 

... 117 

Maganam 

... 365 

Malikana 

262, 414 

Material defoetb 

... 641 

May presume 

... 537 

Mere 

... 154 

Minima^ 

... 411 

Muharari 

... 237 

Mukarraree lease 

... 449 

^Mukarrareo mahal 

... 449 

Musha 

... 167 

Negligence 

78 

Nodoe t forma 

... 411 

Nothing in this section 

.., 637 

Notice ^ 

47, 67,68 

Notwilhslanding 

4 

Novation 

159 /.n. 

Nullius proprioias 

... 168 

Object 

... 171 
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Words and Phraaes—ioontd.).* 


Officer 

... IGl 

Reversion or other intangible thing 

... 588 

Of the persons interested in immove- 

Right 

27 

able property H 

... 424 

Salaries 

... 164 

Otnnc q^uod sofa inaedificalur i 

solo 

Sale 

686, 601 

ledit 

57 

Saranjavi 

... 153 

Option of the transferee 

... 446 

SarbaraLari 

... 236 

Or 

... 5, 517 

Secondary intention 

... 302 

Or endeavouring to transfer 

... 278 

Shall presume 

... 637 

Ostensible owner 

... 121 

Stare decisis 

... 462 

Otherwise 

... 283 

Shrubs 

56 

Otiose 

... 245 

imputU 

426, 44G 

Ought 

86 

So as to affect the rights under any 

Ought loasonabiy 

...86 /.n. 

docroo 

... 508 

Tarty to the sale 

... 701 

So far as is necessary 

... 157 

Tarty to the Liuit 

... *508 

Stiindiiig timber 

... 50, 51 

Passes forthwith 

... 230 

Status 

... 204 

Payable 

1G5, 166 

Stipends 

... 166 

Ponaions 

166, 378 

Subject to any cunditiuii attiichcl to 

Person 

... XXIX 

the exercise of the power 

... Ill 

Personal property 

45 

Substantially 

... 316 

Pious duty 

204, 205 

Sue 

... 154 

Politioal 

... 167 

• Sm jw IS 

127, 452 

Political pensions ‘ 1.G6, 167, 169 

Suit 

20. 

Possession 

654, 656 

Suit or proceeding 

... 507 

Presumed to have been made 

... 637 

Surviving 

3.38, 339 

Price 

... 699 

Surviving at some period 

... 338 

Primary and secondary intention • 

' • 302 

Survivor 

339, 340 

Procedure 

... . 27 

Tangible immoveable property 

598, 591 

Proceeding 

... 507 

The bonofit of any obligation passes. 

Proceedings 

20 

from one to several owners of the 

I’roporty 52, 53, 

, 113, 114 

property 

383 

Provision for advancement, Ac# 

... 395 

The buyer and seller 

... 633 

Proximate cauae 

78 

The right may be enforced against 

Public officer 

... 164 

the transferee 

... 396 

Public servant 

... 164 

The trau.sfer shall not be voidable 

... 425 

Pur autre vie 

... 380 

Timber 

... 50, 51 

Purchase money 

... 679 

To accrue duo from day to day 

... 377 

Purchaser b05 

, 627,633 

To cease on his becoming insolvent , 

... 277 

0 pardan ash 1 11 

... 198 

Todd (jiras hak 

46, 169 

Qui tacit satis loqmtor 

... 346 

To the extenJL of the power 

... 441 

Qui vult decipi decipialur 

... 648 

Trans fe» 

116, 117 

Beal property * 

45 

Transferee 

... 492 

Reasonable care 

. . 425 

Transferee for consideration 

.. 408 

Registered 

... 43, 93 

Transfer of property 

... 113 

Registered instrument 

... 589 

Tree 

56 

Relief 

27 

Unless a different intention etc 

Rents 

... 377 

meaning of 

.. 230 

Rents and profits 

... 245 

Unless the Court for special reasons . 

... 701 

Res communes 

... *168 

Upon the transfer of the interest 

of 

Resorvuig power to revoke the t/ans- 

the person oulitlod 

... 378 

for 

... 141 

Value 

... 699 

lies extra commercium 

148, 168 

Varshasans 

... 46 

Keveision 

... 586 

Vested 

... 322 
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Vested interest 

... 321 

Vested rem.sinder 

285. 286 

Voidable at the option of, etc. 

... 537 

Wakf 

129, 313 

Wazib-ul-urz 

... 242 

When 

... 329 

Whether the transferrer does 

or does 

not believe 

362 

Wilful 

75 

Wilful abstention 

75 

Wilful default 

75 

With intent to defraud 

536 

Without notice 

408 

With the intention 

396 


Words and Phrased— (conoid.)* 

With the intention of defeating Hucb 


right ... 396 

Writing % ... 259 

Zuripeshgee lease ... 419 

See Meaning of Words ‘ under each section* ’ 

Wrecks. 

Otvnership of, m whom vests ix 

Yorkshire Registries Act, 1884. 

Ss. 14, 40, Reference to ... 473 

z 

Zaraiudari. 

What pisses on .sale of 240—241 
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ADDENDA. ’ 

CVoL. I.) 

[The oeeea noted here together with those cited in the tert bring them down to the 

let January 1915.] 

S. 1. — In oonslraing the Act regard must be had to provisions founded on public policy, 
and those intended to protect merely private interests. The prohibition contained in 
section 6 (a) is an instance of the former {Bamasami v. Ramasa/tni, I.L.R., 30 Mad. 256, 
(263)). vvhile that enacted in sections 54, 59 and 123 may be regarded as of the latter {Nand 
Kishore v. Kaniram, 29 Cal. 355 (367); Kaung Kan v. Myat, 11 1.O, 850 (851)). 

S. S.^A petition of compromise filed in a Revenue Court withdrawing the petitioner’s 
claim for mutation of names and consenting to the entry of the name of the opposite party 
does not effect any transfer of property and need not therefore be stamped and registered. 
Jagrani v. Bisheshar, 12 A.L.J. 1316 ; Kokla v. Pearylal, 11 A.L.J. 765. 

S. 6. — Property dedicated to a family idol may be converted into secular property by the 
consensus of the family. In dealing with a question as to whether properties alleged to be 
dehutter are really so or not, the manner in which they have been held and* enjoyed is most 
important. Qobinda v. Debendra^ 12 C.W.N;'98 ; Tulsidas v. Siddhi, 20 C.L.J. 316 ; Kula^a 
v. Kali Das, 20 C.L.J. 312. . . ’ . 

In determining whether any property is transferable regard must. be had to the terms oi 
the grant embodied in a sanad or other formal document. If it is unoondibional, the property 
would be alienable though the grant may have been made (or politioal oonsideratiooo. Kaniz 
Fatima v. Sakina, 25 I.C. 120. • 

S. 8.— A sale-deed executed by several beneficial oj^ers stated that the vendors sold and 
conveyed the property together with " all the estate, r^ht, title, interest, claim and demand 
whatsoever of the vendors ” therein. One of them was then the sole surviving executor of 
the testator, who alone was competent to sell the property, bulf he did not purport to convey 
it as executor. The High Court held that the sale passed no interest. But on appeal the 
Privy Council held that the words quoted above had the effect of conveying the right and title 
which one of the vendors possessed as executor. Bijraj Nopani v. Pura Sundary, 20 C.L.J. 
368 P.O.; reversing Pura Sundary v. Bijraj Nopani, I.L.R., 37 Cal. 362. 

8. 40. -A entered into a contract for sale of his house to B for Rs. 3,000 stipulating that 
the transaction shall be completed within three months. Meanwhile A agreed to give B the 
inspection of his title-deeds, which he failed to do and on expiry of the three months he sold 
the house to C who had notice af B’s contract and who contested his suit for specific perform- 
ance on the ground of delay, improvements costing Bs. 9Q0, and efflux of the three months 
stipulated between A and B. But the Court decreed specific performance both as against B 
and C holding that the delay of a month after the^last date available under the contract for 
specific performance could not disentitle the purchaser to specific relief, while any improve- 
ments made by G were made at his own peril, since he had no reason to suppose that time was 
so far of the essence of the contract as to annul it on its expiry. Baradhan v. Bhagabati, 
I.L.R.i 41 Gal. 852. As to the first the Court seems to have conceded that delay apart from 
limitation might be a good ground for refusing specjfio performance (i&., p. 862) but which 
cannot be supported in this country. As regards the thre^ months and improvements, the 
Court rightly held that it was G’s duty to require from B whether he had abandoned the 
contract, and his failure to do so affected him with notice of a subsisting contract if it was so 
found to be. 
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S. 4t.— Priority ooanta irom the date of execution and not from that of ite^registration, 
Mathura v. Amhika, 26 I.O. 736. ‘ , 

A manager holding property on behalf of the owner cannot be treated as its ostensible 
owner. Jamna Das v. Z$ia Shankar. 25 I.C. 156. 

S. 43.— This section embodies an equity held to apply to the Berar even before the Aot 
was extended to it. 

Defendant I executed an unregistered mortgage of a field for Rs. 250 being the premium 
of a perpetual lease of that field in favour of the plaintiff who was then the Izardar of the 
village. Subsequently, on the 27th August 1901 to seoure the same amount, he executed a 
registered lease. 

The mortgagee Izardar’s lease expired on the SLst March 1905, whereupon the village was 
made khalsat and the Izardar appointed its Patel. Thereupon the mortgagor was recorded 
occupant of the land, and he mortgaged it on 30th March 1907 to the second defendant. It 
was held that the mortgagor’s tenancy ofeated by the plaintiff did not determine on expiry 
of the Isurn, but that it continued on the village becoming and that therefore, the 

plaintiff's mortgage had priority over that of the second defendant ; that even if the first 
defendant had received a new lease on the village becoming khaka, it would be a graft on 
the old lease and the plaintiff would then be still entitled to priority. J armadas v. Paiku^ 
10 N.L.R. 170. 

8. 82. — ^An alienation made pending an appeal to the Privy Council is void for lis pendens. 
Maharaj Bahadur v. Surendra, 19 C. W. N. 15!^ 

The principle of this section equally applies to moveable property. Talari Kavali v. 
Viswanatham, 25 I.O. 183. 

• 

Suits under 0. 21, r. 68 are not original suits but a mere oontinuation of proceedings in 
the objection. Consequently, all alienations of the attached property made between the date 
of order passed on objeotion and the regular suit to set aside that order are subject to the doo* 
trine of lis pendens. Krishnappa v. AtSul Khader, 35 I.C. 11 ; following Phulkumariy. Ohan- 
shyam, LL.B., 35 Cal. 202 P. 0.; Ha(i Shankar v. Natan, I.L.R., 18 Bom. 260 ; contra 
Kolasheri v. Kolasherri, l.L.R.t 4 Mad., 131 overruled by the Privy Council in Phul kumari 
v. Ghanshyam, I. L. B,, 35 Ca].'202 P. C. 

Where the effect of a transfer made pendente hie is not to create a new right interfering 
with those of the parties in suit the dootrine would be inapplicable. Thus where during the 
pendency of A’s suit on his mortgage B took another mortgage of the same property to pay 
off the mortgage of C executed before A’s suit though later to his security in point of time, 
the Court held B’s mortgage unaffected by the lis pendens and permitted him to redeem A in 
a suit of his own— Tara Prosad v. Kristo Prosad, 7 I. C. (Cal.) 473. 

8. 53.— The faot that a deed is shown to have been supported by some oonsideration is not 
sufiScient to take it out of the rule if it was not exeo^itedf bona fide, Chidambaram v. 
Srinivasa, 20 C. L. J. 671, P. C. • 

A deed which, though in part for good oonsideration is, as regards the other part, only an 
arrangement to defeat creditors, is wholly void against the creditors and cannot be upheld to 

the extent to which it is supported by consideration. {Ib.) 

\ 

Fraudulent preference implies an aot of tree will so that there oan be no preference where 
the aot is the result of pressure. Nripsndra v, Ashulosh, 20 0. W. N. 167 (160) ; following 
Butcher v. Stead, [1899] A. C. 419. 

It is said that there is no distiuotion between a fraudulent alienation and fraudulent 
acquisition by a dishonest debtor, since the fraud in each case oonsists of a dishonest mode 
of dealing trith property. Bamasubba v. Avudait 26 I. C. 123. There is, however, this 
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diBtinotiaiit wfaite pBnons protBoted by this section moy se^ nside a fraudulent transfer^ 
they have not the same tei^ifidy against a fraudulent acquisition. But it is obvious that a 
member of a joint Hindu family, who had fraudulently transferred the family estate and 
successfully defrauded hk creditors, should n6t be permitted tosetttphis son to recover the 
entire estate i^luding ^e fatbec’s share, though he can sue to reoovR bis own share, 7C. 

The mere fact that preference has been given to one creditor over another ddfis not in itself 
render the transaction in favour of the preferred creditor voidable under this section, provid* 
ed the transferee is innocent of the fraud intended by his debtor. The motive with which 
a betiCLftii purchase is entered into, the position of parties to the transaction and their rela* 
tion to one anothel^i the possession of the property concerned and of the title-deeds relating 
thereto, the spuroe and adequacy of the purchase-money and the previous and subsequent 
conduct of the parties to the transaction adord valuable datd for determining the intention 
of the parties and the nature of the interest, if any, sought to be created, Ahmodi v. 
Raja Udit Narain, 26 I. C. 164. 

8. M. A stipulation for re>purchase cannot be^hnforcod against a bona fide transferee tot 
consideration without notice. Maung Bya v. Maung San, 10 I. 0. 779. 

A document throughout worded as a sale- deed and containing words of oonveyanoe 
in presenti was neverthelesa held to amount to a mere agreement for sale because it expressly 
stated that a sale-deed was to be^ executed, and in view cf which the Court treated the rest 
of the deed as embodying merely the terms of the proposed conveyance* Mangamma Vi 
Ramammat l-li.R., 37 Mad. 460. 


A certain property belonged to A, his sepdbvated brother.)) and the latter’s minor son> 
A alone contracted to sell it stipulating that be should cause B and C to join with him 
in the conveyance. In a suit for specific performance of ‘ the contract for sale against A, the 
plaintil! applied for a conveyance of the entire pro^ertj 1^ A to enable him ^o make what he 
could out of the title so conveyed. But the Court dismissed his ^uit bolding that it could not 
lend its sanction to a transaction devoid of legal efitc^ and which would, moreover, provoke 
litigation by casting a cloud on the title of B andy^. ihvinda v. Apathsahaya, I.L.R., 
37 Mad., 403. . / 

Surrender of his equity of redemption by the mortgagor favour of the mortgagee is, of 
course, sale of immoveable property within the meaning of this section, and, as such, snbjeot 
to its provision as regards registration. Ariyaputhiraw, Muthu Kumarasami, I.L.R*. 37 Mad., 
423 (427). So the term “ price,” of course, includes not only money but also money’s worth 
{ib., p. 428) • In this case the consideration for the sale was the mortgage-money and which 
undoubtedly constituted its price. It could on no account be held (it is submitted) and as 
was wrongly conceded in the case that the transaction might amount to an “ exchange ” 
(id.,p. 429). So where the brother settled some^lands on the sister in compromise of her claim 
agaihst him the transaction could not be viewed in any light but that comprised in the terms 
** sale ” or ” gif t ” (ib., p. 430)^ contra Thiruvengidachariar Ranganatha^ M.L.J. 500, 
dissented from. Unless the settlement was merely an acknowledgment of existing rights in 
lands (ib,, p. 430) ; following Krishna v. Aba Shett%% I.L.R., 34 Bom., 139. 

The fact the mortgagee set up an abortive sale by the mortgagor in his favour in satis- 
faction of his mortgage would not convert his possession which was admittedly permissive into 
adverse so as to prescribe a title under the imitation Act(tb-, p. 431); following Khairaj Mai v. 
Oaim, I.L.R., 32 Cal. 296, P.O. ; Bepariv, Puttanna, I.L.R., 14 Mad. 38 ; Bhagvant v. Kondi, 

14 Mad. 279 ; Ramunni v. Kerala, I.L.R., 15 Mad., 166. 

• • • 


Though the price may have been paid before the Begisflbring Officer it is competent to the 
pre-emptor to prove that the true oonsidetation was less, and which he may do by proving 
the market price of the same or similar properties. The vendee may equally support the^^ated 
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priee b; alleging epeeial oi'fODantapaaa jastifying it. Bam Sarup r. Karamulla^, 90- 

All.e 464; following Abdul Majid v. Amolakt I.LaR., 39 AIL, 618 ; contra O’Ootior v. Ghulatn 
Haidar, 38 All., 617, dissonted from. 

8. 05.— Where a vendor Bells property on oondition of re>oonveyanoe to him on his paying 
the sale oonsideration hack by a certain date, and naming a certain date when if the amount 
remained nnpftd the sale was to become absolute,* the vendor is at liberty to redeem any 
lime before the final date. Dasappalara v. Naubakke, 1 1. 0. 385 (386), 

'The limitation for a suit for breach of a covenant implied under this section is six years 
as provided in Art. 116 of the Limitation Act, and not merely three years either under Art. 62 
or 97 of the Act since such covenants are enacted to be implied and read into every contract 
of sale, BO that their breach is the breach of a contradt in writing registered within the mean* 
ing of Art. 116. Arunachaki v. Bamasamit 35 I. 0. 618. 


8. 88 {%) (b). — The vendor's charge is like any other charge assignable, Skeonandan 
Lai V. Afoi^vi Jainulabdirit 19 G.W.N. xxviii. 

8. 86.^In a case decided by a Bench of the Calcutta High Court the facts were as follows:— 
On the S9th June 1906 the owner mortgaged his thirteen properties to A who sued for and 
pn the 33nd April 1909 obtained a decree for sale, after which the owner mortgaged one of the 
properties by conditional sale to B who foreclosed his mortgage on 8th June 1911 
kas put in possession. As A was proceeding with the execution of his decree, B objected 
{on the ground that the property foreclosed to him should be sold last. B’s mortgage was 
^rly void as made pendente Itte but judging from the published report of the case this objeo- 
^ to it was at no stage Mised or consideredT and B's contention was upheld under this 
#ion. Tara Pfasannit v. Nilriioni, I.L.R., 4l Cal., 418. 
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